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BEX7KBR  et  al.  v.  PENNSYLVANIA  B.  CO. 

(Supreme  Oort,  Appellate  Division,  Fourth  Department    November  20,  1005.) 

1.  Garbikb»— TiaaaNATiON  of  Rklation— Abbivai,  or  Goods  at  Destination— 

NonoB  to  Consigrex. 

After  the  lapse  of  a  reasonable  time  for  the  consignee  to  remove  the 
goods  after  he  has  been  given  notice  of  their  arrival  at  their  destina- 
tion, the  liability  of  the  common  carrier  as  such  ceases,  and  its  liability 
thereafter,  if  any,  is  that  of  a  warehonseman. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  f  009.] 

2.  Saick— Ljabilitt  as  Wabehouseman. 

A  carrier  does  not  necessarily  relieve  itself  from  all  liability  by  giving 
the  consignee  timely  notice  of  the  arrival  of  the  goods,  although  the  latter 
fails  to  remove  them  within  a  reasonable  time ;  and  It  will  still  be  liable 
if,  after  it  has  fully  discharged  its  duty  as  carrier,  It  negligently  suffers 
the  goods  to  be  damaged  or  injured. 

IBd.  Note. — ^For  cases  in  point  see  vol.  9,  Cent  Dig.  Carriers,  {{  609, 
625.] 

3.  Same— Ditties  of  Oahrieb— Unloadino  or  Cabs. 

Where  a  contract  for  the  shipment  of  evaporated  fruit  provided  that 
property  not  removed  by  the  consignee  within  24  hours  after  its  arrival 
at  destination  might  be  kept  in  the  car  at  the  sole  risk  of  the  owner,  the 
carrier,  after  notifying  the  consignee  of  the  arrival  of  the  fruit  was  not 
bound  to  unload  the  fruit  and  put  it  in  cold  storage,  to  await  the  con- 
signee's pleasure  and  convenience,  and  was  not  negligent  in  leaving  the 
fruit  In  the  cars  for  several  days. 

4.  Sake. 

A  carrier  was  not  negligent  in  failing  to  unload  semiperlshable  evapo- 
rated apples  after  notifying  the  consignee  of  their  arrival  at  destination, 
In  the  absence  of  evidence  that  it  knew,  or  in  the  exercise  of  reasonable 
diligence  should  have  known,  that  the  apples  would  have  been  In  better 
condition  if  unloaded. 

96  N.Y.S.— 1 
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5.  Same— OonTRiBUTOBT  Neolioehob  of  Oorsiokbe. 

Where  a  contract  for  the  shipment  of  semtperlshable  evaporated 
apples  provided  that.  If  the  fralt  was  not  removed  by  the  consignee  with- 
in 24  boors  after  its  arrival  at  destination,  it  migbt  be  kept  In  the  car 
at  the  sole  risk  of  tbe  owner,  and  the  consignee  was  promptly  informed 
of  the  arrival  of  tbe  fruit  at  ite  destination,  and  knew  the  character  of 
tbe  fruit,  the  weather  conditions,  and  the  provisions  of  the  contract  of 
shipment,  but  failed  to  unload  the  frolt  for  several  days,  made  no  effort 
to  protect  It,  and  did  not  complain  as  to  its  being  kept  in  the  car,  al- 
though fully  Informed  th«'eof,  be  was  guilty  of  such  negligence  as  to 
preclude  a  recovery  from  tbe  carrier  for  injury  resulting  to  tbe  fruit 
from  being  left  in  tbe  car. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  De  Witt  C.  Becker  and  another  against  the  Pennsylvania 
Railroad  Company.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

The  action  was  commenced  on  the  3d  day  of  July,  1903,  to  recover 
damages  which  the  plaintiff  claims  to  have  sustained  because  of  the 
alleged  neglect  of  the  defendant  to  properly  "care  for,  store,  and  pro- 
tect" three  car  loads  of  evaporated  apples  belonging  to  them,  which 
were  delivered  to  the  Chesapeake  &  Ohio  Railway  Qjmpany  for  ship- 
ment to  Jersey  City,  and  from  it  received  by  the  defendant;  it  being 
a  connecting  railroad. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Frank  Rumsey,  for  appellant. 
Merton  E.  Lewis,  for  respondents. 

McLENNAN,  P.  J.  The  plaintiffs,  who  were  copartners,  delivered 
three  car  loads  of  evaporated  apples,  containing  about  500  boxes  each, 
to  the  Chesapeake  &  Ohio  Railway  Company  at  Staunton,  Va.,  for 
shipment  to  Jersey  City,  over  its  railroad  and  connecting  lines,  one 
of  which  was  the  railroad  of  the  defendant  which  extended  to  said 
dty.  One  of  the  cars  left  Staunton  on  September  30,  another  October 
1,  and  the  third  October  8,  1901.  On  what  dates  they  were  received 
by  the  defendant,  or  at  what  point  on  its  railroad,  does  not  appear. 
The  cars  containing  the  apples  arrived,  however,  at  defendant's  pier  in 
Jersey  City,  the  terminal  of  its  railroad,  where  its  yard  and  tracks 
are  located,  as  follows :  The  first  car,  which  left  Staunton  September 
30th,  arrived  October  3d,  the  second,  shipped  October  1st,  on  October 
8th,  and  the  third  car,  which  left  Staunton  October  8th,  reached  defend- 
ant's pier  October  12,  1901;  the  first  and  third  cars  having  been  in 
transit  four  days  and  the  second  seven  days.  Notice  of  the  arrival 
of  each  car  was  immediately  given  by  the  defendants  to  the  plaintiffs 
by  mail  at  Fairport,  N.  Y.,  their  place  of  residence,  which  notices  they 
received  in  due  course.  They,  however,  did  not  claim  or  seek  to  take 
pos.<iession  of  the  property  until  some  time  in  the  month  of  January 
following,  when  they  removed  it  from  defendant's  pier.  On  the  16th 
or  l?th  of  October,  1901,  one  Jacobson,  a  witness  called  by  the  plain- 
tiffs, for  them  or  by  their  authority  examined  the  apples  in  the  car 
which  arrived  October  3d,  the  one  that  left  Staunton  first,  and  found 
that  the  apples  were  then  damaged,  were  slightly  fermented,  had  com- 
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inenced  to  turn  in  color,  and  were  heated.  Three  or  four  days  after- 
wards he  examined  the  car  load  which  arrived  October  8th,  and  three 
of  four  weeks  later  examined  the  apples  in  the  last  car,  and  which 
reached  its  destination  October  12, 1901.    The  witness  testified : 

'^be  second  car  I  found  tbe  same  as  the  first ;  all  three  of  them  the  same 
way.  *  *  *  My  examination  of  the  third  car  showed  the  condition  to  be 
about  the  same  as  tbe  other  two  cars,  slightly  fermented  and  off  color." 

The  witness  testified,  in  substance,  that  when  he  made  such  exami- 
nations, he  knew  that  the  damaged  condition  of  the  fruit  was  due  to 
the  fact  that  it  had  been  allowed  to  remain  in  a  closed  car  during  hot 
weather.  Presumably,  Jacobson  reported  the  result  of  his  examina- 
tion to  the  plaintiffs,  for  whom  or  by  whose  authority  he  was  acting. 
Yet  they  made  no  effort  to  better  the  conditions  in  which  the  apples 
were  found  to  be,  made  no  complaint,  gave  no  indication  that  they  were 
not  entirely  satisfied  with  the  manner  in  which  their  property  was  being 
cared  for.  The  apples  remained  in  the  cars,  those  in  one  car  for  10 
days,  in  another  for  13  days,  and  in  the  third  57  days  after  their  arrival, 
when  they  were  unloaded  onto  the  pier,  each  carload  forming  a  sep- 
arate or  distinct  pile,  and  they  so  remained  until  some  time  in  January, 
1902,  when  they  were  received  by  the  plaintiffs,  and  caused  to  be 
removed.  There  is  no  evidence  tending  to  show  that  the  apples  were 
not  in  practically  the  same  condition  in  January,  when  they  were  re- 
ceived by  the  plaintiffs,  as  they  were  when  they  were  examined  by 
the  witness  Jacobson,  except  about  100  cases,  which  were  injured  bv 
salt  water,  to  which  reference  will  be  made.  In  fact,  the  samples  of 
the  apples  taken  by  Jacobson  when  making  such  examinations  were 
the  basis  of  the  testimony  given  by  plaintiff's  witnesses  as  to  the  value 
of  the  apples  in  their  damaged  condition.  In  fact,  we  do  not  under- 
stand that  it  is  claimed  by  the  respondents  that  the  damaged  condition 
of  the  apples  resulted  from  anything  which  occurred,  or  from  any  con- 
ditions which  existed,  subsequent  to  their  removal  from  the  cars,  exceot 
as  to  the  100  cases  before  mentioned.  The  evidence  also  fails  to  show 
either  that  the  condition  in  which  Jacobson  found  the  apples  was  due 
to  the  fact  that  the  apples  were  permitted  to  remain  in  the  cars  a 
few  days  after  their  arrival  in  Jersey  City,  or  that  such  damage  did 
not  result  while  the  apples  were  in  transit ;  two  of  the  cars  being  upon 
the  road  four  days  and  one  seven  days,  it  appearing  that  during  such 
period  the  temperature  was  practically  the  same  as  it  was  after  their 
arrival  in  Jersey  City.  It  will  be  remembered  that  the  apples  in  each 
car  at  the  time  they  were  examined,  although  there  were  several  weeks 
intervening  between  the  examination  of  the  first  and  the  last  car, 
were  all  found  to  be  in  practically  the  same  condition — one  car  load  no 
worse  and  no  better  than  another.  It  would  therefore  seem  to  be  the 
merest  speculation  to  say  that  the  condition  complained  of  resulted 
because  the  apples  were  permitted  to  remain  in  the  cars  after  arrival 
in  Jersey  City,  and  before  they  were  unloaded  upon  the  pier,  rather 
than  during  the  period  the  defendant  sustained  the  relation  of  common 
carrier. 

The  defendant  was  not  liable  as  common  carrier  to  the  plaintiffs  in 
this  case  for  the  damages  sustained  by  them.    In  fact,  it  is  practically 
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conceded  by  the  respondents  that  such  liability  does  not  exist.    As 
statfid  by  the  referee  in  an  opinion : 

'"They  [the  plaintiffs]  concede  that  the  transportatlou  was  perfectly  made 
from  Staonton  to  Jersey  OII7,  and  that  the  liability  of  the  defendant  as  com- 
mon carrier  ceased  upon  Its  notifying  the  plaintiffs  of  the  arrival  of  the  ship- 
ments at  destination.  They  seek  to  recover  solely  on  the  liability  of  the 
defendant  as  a  warehouseman." 

It  is  well  settled,  as  stated  by  the  learned  referee,  that  after  the 
lapse  of  a  reasonable  time  for  the  consignee  to  remove  the  goods  after 
he  is  given  notice  of  their  arrival  at  their  destination,  the  liability  of 
the  common  carrier  as  such  ceases,  and  if  it  is  responsible  thereafter 
it  is  as  a  warehouseman.  Tarbell  v.  Royal  Exch.  Shipping  Co.,  110 
N.  Y.  iro,  17  N.  E.  721,  6  Am.  St.  Rep.  350.  In  that  case  the  court 
(p«age  180,  of  110  N.  Y.,  page  724,  of  17  N.  E.,  6  Am.  St  Rep.  350) 
said: 

"But  a  delivery  which  will  discharge  the  carrier  may  he  constructive  and 
not  actnal.  To  constitute  a  constructive  delivery,  the  carrier  must,  if  prac- 
ticable, give  notice  to  the  consignee  of  the  arrival,  and  when  this  has  been 
done,  and  the  goods  are  discharged  in  the  usual  and  proper  place,  and  reas- 
onable opportunity  afforded  to  the  consignee  to  remove  them,  the  liability 
of  the  common  carrier,  as  sucli,  terminates.  The  duty  of  the  consignee  to 
receive  the  goods  is  as  imperative  as  the  duty  of  the  carrier  to  deliver.  Both 
obligations  are  to  be  reasonably  construed,  having  reference  to  the  elrcum- 
stances.  The  stringent  liability  of  the  carrier  cannot  be  continued  at  the 
option  or  to  suit  the  convenience  of  the  consignee.  The  consignee  is  bound 
to  act  promptly  in  taking  the  goods,  and  If  he  falls  to  do  so,  whatever  other 
duty  may  rest  upon  the  carrier  in  respect  to  the  goods,  his  liability  as  in- 
surer is  by  such  failure  terminated.  Redmond  v.  Liverpool  C!o.,  46  N.  Y.  578, 
7  Am.  Bep.  380 ;   Hedges  v.  Hudson  River  R.  Ck>.,  48  N.  X.  223." 

The  common  carrier,  however,  does  not  necessarily  relieve  himself 
from  all  liability  by  giving  timely  notice  to  the  consignee  of  the  arrival 
of  the  goods,  even  although  he  fails  to  remove  them  within  a  reason- 
able time.  "If  the  consignee  neglect  to  accept  or  to  receive  the  goods, 
the  carrier  is  not  thereby  justified  in  abandoning  them,  or  in  negli- 
gently exposing  them  to  injury.  If  they  are  not  accepted  and  received 
when  notice  is  given  of  their  arrival,  he  may  relieve  himself  from  re- 
sponsibility by  placing  the  goods  in  a  warehouse  for  and  on  account  of 
the  consignee ;  but  so  long  as  he  has  the  custody,  a  duty  devolves  upon 
him  to  take  care  of  the  property  and  preserve  it  from  injury."  Scheu  v. 
Benedict,  116  N.  Y.  510,  22  N.  E.  1073, 15  Am,  St.  Rep.  426,  and  cases 
cited.  If  the  goods  had  been  stolen  while  in  defendant's  custody  be- 
cause of  its  negligence,  clearly  it  would  have  been  liable.  Tarbell  v. 
Royal  Exch.  Shipping  Q).,  supra.  If  the  property  had  been  destroyed 
by  fire  through  defendant's  negligence,  notwithstanding  it  owed  no  duty 
in  respect  to  them  as  common  carrier,  it  would  likewise  have  been 
Hable.  Draper  v.  D.  &  H.  C.  Co.,  118  N.  Y.  118,  23  N.  E.  131.  Un- 
der all  the  authorities,  if,  after  the  defendant  had  fully  discharged  its 
duty  as  common  carrier,  it  negligently  suffered  plaintiffs'  goods  to  be 
damaged  or  injured,  it  would  be  liable.  So  that  the  question  arises, 
does  the  evidence  tend  to  establish  negligence  on  the  part  of  the  defend- 
ant? What  did  it  do  or  omit  in  the  premises  that  would  not  have  been 
done  or  omitted  by  a  person  of  ordinary  care  and  prudence?  Was  it 
negligent  because  it  failed  to  unload  the  apples  from  the  cars  onto  the 
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pier  within  10,  13,  or  67  days  after  it  had  notified  the  plaintiffs  of  their 
arrival?  There  is  no  evidence  tending  to  show  that  it  was  the  cus- 
tom of  the  defendant,  or  of  any  other  railroad  company,  to  so  unload 
such  goods  under  like  circumstances.  It  had  a  right  to  expect  from 
day  to  day  that  the  plaintiffs  would  remove  the  same,  or  g^ve  instruc- 
tions respecting  them.  A  provision  of  the  bill  of  lading  which  con- 
stituted the  contract  of  shipment  between  the  parties  provided : 

"Property  not  removed  by  the  person  or  party  entitled  to  recrfve  It  within 
twenty-four  hours  attet  its  arrival  at  destination  may  be  kept  In  car,  Tessel, 
dqrat,  or  place  of  delivery  of  the  carrier  at  the  sole  risk  of  the  owner  of  said 
property,  or  may  be,  at  the  option  of  the  carrier,  removed  and  otherwise  stored 
at  the  owner's  risk  and  cost,  and  there  held  snbject  to  Hen  for  all  freight 
and  other  charges." 

With  such  provision  in  the  contract  of  shipment,  we  think  the  de- 
fendant was  not  negligent  in  omitting  to  unload  the  cars  in  question. 
Again,  there  is  no  evidence  which  shows  or  tends  to  show  that  the  de- 
fendant knew,  or  in  the  exercise  of  reasonable  diligence  ought  to  have 
known,  that  the  apples  would  have  been  in  better  condition  if  taken 
from  the  cars  and  placed  in  piles  upon  the  pier.  The  fact  that  the 
goods  were  evaporated  apples,  and  were  semiperishable,  in  no  manner 
tended  to  establish  the  fact.  But  again,  the  plaintiffs  knew  that  by 
the  terms  of  their  shipping  contract  the  property  "may  be  kept  in  the 
car"  at  their  sole  risk  after  being  notified  of  its  arrival,  and  there- 
fore it  must  be  presumed  they  knew  the  apples  would  be  so  "kept  in 
the  car"  unless  the  defendant  was  otherwise  instructed.  No  instruc- 
tions having  been  given,  was  the  defendant  negligent  because  it  failed 
to  store  the  goods  in  a  manner  different  than  provided  ? 

We  conclude  that  the  case  is  utterly  barren  of  facts  which  indicate 
actionable  negligence  on  the  part  of  the  defendant.  We  are  also  of 
the  opinion  that  the  plaintiffs  were  guilty  of  such  negligence  in  the 
premises  as  would  bar  a  recovery  upon  the  major  part  of  the  claim. 
They  knew  the  character  of  the  goods  shipped,  the  weather  con(fitions, 
and  all  the  circumstances,  including  the  provisions  of  the  bill  of  lad- 
ing. They  were  promptly  informed  of  the  arrival  of  the  goods  at 
their  destination,  and  yet  made  no  effort  to  protect  them,  and  did  not 
suggest  there  was  danger  of  injury  in  case  they  were  kept  in  the  cars, 
as  tiie  shipping  contract  provided  might  be  done,  and  made  no  com- 
plaint as  to  the  manner  in  which  the  defendant  was  caring  for  the  goods, 
although  being  fully  informed  in  that  regard.  Under  such  circum- 
stances, we  think  it  clear  that  the  negligence  of  the  plaintiffs,  their 
inattention  and  failure  to  observe  the  plain  provision  of  the  bill  of 
lading,  was  quite  as  potential  in  bringing  about  the  loss  as  any  acts 
or  omissions  of  the  defendant.  "The  duty  of  the  fconsignee  to  re- 
ceive his  goods  is  as  imperative  as  the  duty  of  the  carrier  to  deliver." 
Tarbell  v.  Royal  Exch.  Shipping  Co.,  supra.  There  is  no  force  in  the 
suggestion  that  the  defendant,  in  the  exercise  of  ordinary  care  and 
prudence,  should  have  placed  the  fruit  in  cold  storage  to  await  the 
pleasure  or  convenience  of  the  plaintiffs.  It  had  the  option  to  do  so, 
and  thus  might  have  relieved  itself  of  all  responsibility  in  the  premises. 
No  custom  or  course  of  business  is  shown  which  would  impose,  such 
obligation  on  a  common  carrier.     If  a  train  load  of  peaches  or  grapes 
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is  delivered  to  a  common  carrier  for  shipment  to  a  consignee  in  one 
of  our  cities  or  villages,  and  he  is  promptly  informed  of  the  arrival  of 
such  consignment,  and  he  neglects  or  refuses  to  receive  the  same,  the 
carrier  is  not  under  the  obligation  to  place  the  same  in  cold  storage, 
but  may,  especially  where  the  contract,  as  in  this  case,  provides  the 
goods  may  be  kept  in  the  cars,  so  permit  them  to  remain  until  called 
for  by  the  consignee  without  incurring  any  liability  therefor. 

Upon  the  main  controversy  in  the  case,  we  think  the  evidence  fails 
to  establish  a  cause  of  action  in  plaintiffs'  favor,  first,  because  the  proof 
does  not  indicate  with  any  degree  of  accuracy  that  the  defective  con- 
dition of  the  apples  did  not  occur  while  the  defendant  sustained  the 
relation  of  common  carrier  to  the  plaintiffs,  and  without  any  fault  on 
its  part  as  such ;  second,  because  the  evidence  fails  to  show  negligence 
on  the  part  of  the  defendant  as  warehouseman ;  and,  third,  because  the 
evidence  clearly  shows  that  the  injury  sustained  by  the  plaintiffs  was 
the  result  of  their  own  negligence  and  inattention,  and  the  failure  on 
their  part  to  observe  the  plain  provision  of  the  bill  of  lading — the  ship- 
ping contract. 

There  is  a  question  of  fact  presented  by  the  evidence  as  to  the  dam- 
age done  to  100  cases  of  the  apples  while  on  defendant's  pier,  and  which 
were  flooded  by  salt  water.  It  is  claimed  that  such  damage  resulted 
from  an  unprecedented  rise  of  tide,  and  such  as  the  defendant  could 
not  have  reasonably  anticipated.  Upon  the  whole  evidence,  we  think 
the  question  of  defendant's  negligence  in  that  regard  was  one  of  fact. 

It  is  considered  tmnecessary  to  discuss  the  other  questions  presented 
by  this  appeal.  We  conclude  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event  upon 
questions  of  law  only. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to  abide 
event  upon  questions  of  law  only;  tbe  facts  baring  been  examined,  and  no 
error  found  therein.    All  concur. 


(109  App.  Dlv.  341.)       • 

TARPLBB  V.  SONN. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  29,  1905.) 

1.  Dbedb— EsTTATi  Conveyed — ^Title. 

Where  an  owner  of  certain  laud  died  Intestate,  survived  by  his  widow 
and  one  son,  and  the  son  conveyed  to  his  mother  an  imdlvlded  two- 
thirds  of  the  premises  during  her  natural  life,  to  take  the  property  ab- 
solutely In  case  she  survived  him,  her  dower  right  never  having  been 
admeasured,  the  widow  only  acquired  a  life  estate  in  two-thirds  of 
the  property,  which  matured  into  a  freehold  on  the  death  of  the  son 
during  her  life. 

2.  Tenancy  in  Common— Advebse  Possession— Notice. 

Where  at  the  time  a  widow  interposed  a  claim  of  adverse  possession 
In  a  suit  for  partition  her  only  right  to  possession  was  under  a  deed 
from  her  son  to  an  undivided  two-thirds  of  the  property,  at  which  time  . 
controverted  questions  of  title  could  not  be  tried  in  such  action,  and  an 
investigation  would  not  have  disclosed  anything  on  which  she  could  have 
based  her  claim  of  adverse  possession  as  to  the  other  third,  the  claimant 
of  such  third  was  not  charged  v^lth  notice  that  she  was  an  adverse  oc- 
cupant of  such  third  by  her  allegation  in  such  suit 
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3.  Adtkbsb  PosaKSSiOR— Color  or  Trruc. 

A  abarllTB  deed  to  land,  sold  under  execntion,  though  actually  con- 
veying nothing,  iB  sufficient  to  constitute  color  of  title,  under  which  the 
grantee  may  acquire  an  absolute  title  by  adverse  {jossesslon. 

[Bd.  Nota — For  cases  In  point,  see  vol.  1,  Cent  Dig.  Adverse  PoBsession, 
H  446.  448.] 

4.  Tekanot  ih  Comuon— Advsbse  Possession. 

One  tenant  In  common  may  assert  an  adverse  title  against  his  co-tenant 
if  bis  holding  is  adverse  and  to  the  exclusion  of  such  co-tenant 

[Ed.  Note — For  cases  in  point,  see  vol.  46,  Cent  Dig.  Tenancy  in  Com- 
mon, a  42-48.] 

6.  Advebsx  Possession— Colob  or  TnL»— Reookd. 

The  recording  of  a  BherlfTs  deed  is  not  essential  to  its  operation  as 
color  of  title  to  sustain  a  title  by  adverse  possession. 

8.  Tbkahot  in  Oommon— Advebse  Possebrton— Bvidenob. 

A  widow  held  possession  of  an  entire  farm  under  a  deed  conveying 
two-thirds  thereof.  She  denied  the  title  of  a  purchaser  of  the  other  third 
under  an  execution  against  her  son,  and  permitted  no  joint  possession. 
She  thereafter  purchased  such  third  under  another  execution  against 
the  son,  and  thereafter  held  possession  thereunder  for  the  period  of  Ilm- 
itationa.  Held,  that  she  thereby  acquired  title  to  such  undivided  third 
by  adverse  possession  as  against  ti>e  prior  purchaser  thereof. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Caleb  Tarplee  against  Isaac  H.  Sonn.  From  a  judgment 
in  favor  of  plaintiff  on  a  referee's  report,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Morris  A.  Lovejoy,  for  appellant. 
Irving  G.  Botsfbrd,  for  respondent. 

SPRING,  J.  John  Terry  died  intestate  prior  to  May  28,  1863, 
seised  in  fee  of  the  premises  described  in  the  complaint,  and  leaving, 
him  surviving,  his  widow  and  one  son,  John  H.  Terry.  On  May  38, 
1863,  the  son  conveyed  to  his  mother  an  undivided  two-thirds  of  said 
premises  during  her  natural  life,  and  in  the  event  she  survived  him 
her  title  was  to  become  absolute.  John  H.  Terry  therefore  owned 
in  fee  an  undivided  one-third  of  the  premises,  subject  to  an  unassigned 
dower  interest  of  his  mother  in  the  entire  farm,  and  in  case  he  survived 
his  mother  his  ownership  would  extend  to  the  entire  premises.  His 
mother  had  a  life  estate  in  two-thirds  thereof,  which  matured  in  a  free- 
hold title  upon  the  death  of  her  son  in  1898.  Judgments  were  recov- 
ered against  John  H.  Terry,  and  executions  were  issued,  and  his  inter- 
est sold  by  virtue  thereof,  and  in  January,  1873,  the  sheriff  executed  a 
deed  to  Stephen  O.  Bamum,  conveying  to  him  the  interest  of  John  H. 
Terry  in  said  premises.  In  June  of  that  year  Bamum  conveyed  to 
one  Winegar,  and  the  defendant's  title  is  derived  from  Winegar. 
The  plaintiff  acquired  his  title  in  1900  by  warranty  deed  from  Mrs. 
Lent,  and  all  these  deeds  were  recorded  shortly  after  they  were  re- 
spectively executed.  There  were  irregularities  in  the  sheriff's  sale, 
or  antecedent  to  it,  but  we  will  assume  that  the  sale  and  consequent 
deed  transferred  to  Bamum  the  interest  in  the  premises  possessed 
by  the  judgment  debtor,  Terry.  In  1873  Winegar  commenced  an  ac- 
tion for  the  partition  of  the  lands  and  premises  against  Mrs.  Lent. 
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In  her  answer,  which  was  verified  in  December,  1873,  she  impeached 
the  validity  of  the  sale  under  the  execution,  and  then  interposed  the 
affirmative  defense  of  adverse  possession.  That  action  has  never  been 
tried.  It  is  asserted  that,  because  she  claimed  to  be  the  owner  of  the 
premises  as  an  adverse  occupant,  Winegar  was  apprised  of  her  claim, 
and  having  allowed  that  demand  to  slumber  unassailed  for  more  than 
20  years,  it  is  too  late  for  him  now  to  maintain  that  she  was  occupying 
solely  as  life  tenant  and  dowress. 

We  do  not  give  quite  the  scope  to  this  position  claimed  for  it  by 
the  counsel  for  the  respondent.  When  Mrs.  Lent  interposed  the  de- 
fense of  adverse  possession,  concededly  there  was  no  muniment  of  title 
on  which  to  found  her  claim.  She  was  in  possession  by  virtue  of  the 
deed  from  her  son,  possibly  claiming  also  because  of  her  unadmeas- 
ured  dower  right.  If  Winegar,  appreciating  that  he  was  put  upon 
inquiry  to  ascertain  the  validity  of  her  claim,  had  made  the  most 
thorough  investigation  available,  he  would  have  discovered  nothing 
upon  which  her  assertion  of  title  by  adverse  possession  could  vest. 
At  that  time,  in  an  action  of  partition,  controverted  questions  of  title 
could  not  be  tried  as  is  now  permissible.  Code  Civ.  Proc.  §  1543 ; 
Satterlee  v.  Kobbe,  173  N.  Y.  91-95,  65  N.  E.  952;  Weston  v.  Stod- 
dard et  al.,  137  N.  Y.  119,  33  N.  E.  62,  20  L.  R.  A.  624,  33  Am.  St. 
Rep.  697.  The  interposition  of  the  hostile  title,  therefore,  ousted  the 
court  of  jurisdiction,  and  the  action  of  partition  was  never  tried.  It 
did  apprise  Winegar  that  Mrs.  Lent  was  not  relying  exclusively 
upon  her  record  title,  and  there  are  one  or  two  other  suggestions 
pertaining  to  the  defense  of  more  or  less  significance,  to  which  we  will 
allude  later  on.  Mrs.  Lent,  in  1873,  obtained  a  judgment  in  the  Su- 
preme Court  against  her  son,  John,  and  a  sale  of  his  interest  in  these 
premises  by  the  sheriff,  pursuant  to  an  execution  on  this  judgment, 
was  had  in  August,  1874,  at  which  she  bid  off  the  premises,  and  in 
February,  1876,  she  obtained  the  usual  sheriff's  deed,  purporting  to 
convey  to  her  all  the  interest  of  the  judgment  debtor  in  the  premises. 
It  will  be  noted  that  this  sale  and  deed  were  subsequent  to  the  veri- 
fication of  the  answer  in  the  partition  action.  Mrs.  Lent  continued 
in  the  undisputed  possession  of  the  whole  of  said  premises  until  she 
conveyed  the  same  to  the  plaintiff,  who  has  since  continued  in  like 
occupancy  thereof.  Mrs.  Lent  had  no  title  to  the  undivided  one-third 
of  said  premises,  except  such  as  she  acquired  by  this  sheriff's  deed. 
It  is  only  that  one-third  which  is  involved  in  this  case,  for  her  owner- 
ship of  the  undivided  two-thirds  is  unquestioned.  She  founds  her 
claim  of  adverse  possession  upon  this  sheriff's  deed.  We  may  assume 
that  she  acquired  no  legal  title  by  the  deed,  and  concede  that  Bamum, 
by  the  prior  execution  sale  and  deed,  became  vested  with  all  the  inter- 
est of  John  H.  Terry  in  the  premises.  It  was  sufficient,  even  though 
actually  conveying  nothing  whatever,  to  found  a  tangible  successful 
claim  of  adverse  possession  if  such  possession  continued  sufficiently 
long  to  ripen  into  an  absolute  title. 

It  is  conceded  that  her  physical  possession  and  that  of  her  grantee 
embraced  the  entire  farm.  She  was  not  holding  in  subordination  to 
her  title  as  purchased  from  her  son.  Her  answer  in  the  partition  ac- 
tion indicates  that  she.  was  not  resting  wholly  upon  that  title.    She 
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knew  Winegar  clumed  to  own  this  disputed  one-third.  She  pur- 
chased the  interest  of  her  son  at  the  sheriff's  sale,  paying  over  $2,000 
therefor,  apparently  to  test  the  validity  of  Win^jar's  title,  or  to  pro- 
tect herself  against  it  In  the  event  of  her  success  in  that  venture, 
her  own  title  to  the  whole  farm  would  be  assured.  But  Winegar  made 
no  move.  He  allowed  her  and  the  plaintiff  to  continue  her  occupancy 
without  interference  for  30  years,  and  then  his  grantee  was  not  the 
attacking  party,  but  defends  when  the  contrary  claims  are  sought  to 
be  determined  and  quieted.  It  is  well  settled  that  one  tenant  in  com- 
mon may  assert  an  adverse  title  against  his  co-tenant,  if  only  it  be 
adverse  and  to  the  exclusion  of  the  co-tenant.  Florence  v.  Hopkins, 
46  N.  Y.  182;  Sweetland  v.  Buell,  164  N.  Y,  541,  58  N.  E.  663,  79  Am. 
St.  Rep,  676;  Zapf  v.  Carter,  70  App.  Div.  395,  75  N.  Y.  Supp.  197. 

To  sustain  the  judgment,  we  are  not  obliged  to  go  to  the  extent 
of  invoking  the  rule  just  adverted  to.  There  were  two  deeds  cover- 
'mg  the  same  interest  in  the  premises,  and  inevitably  they  must  erect 
titles  in  hostility  to  each  other.  Each  deed  could  not  convey  a  valid 
effective  title.  Mrs.  Lent's  deed  was  not  recorded  until  1898,  and  it 
is  urged  that  Winegar  or  his  successor  knew  nothing  of  its  existence. 
The  sale  was  publicly  made  by  the  sheriff  after  the  publication  of  the 
requisite  notice.  Passing  that,  however,  the  record  of  the  deed  was  not 
essential  to  the  acquirement  of  title  under  it  by  holding  adversely. 
If  Winegar  desired  to  question  Mrs.  Lent's  ownership,  it  was  incum- 
bent upon  him  to  ascertain  by  what  right  she  was  claiming.  The  rule 
which  often  obtains,  that  where  a  tenant  in  common  purchases  an  out- 
standing title,  it  must  inure  to  the  benefit  of  all  the  co-ovmers,  does  not 
apply  in  this  case.  From  the  outset,  Mrs.  Lent  denied  the  title  of 
Winegar.  She  permitted  no  joint  possession,  no  recc^fnition  of  his 
interest,  but,  on  the  contrary,  at  the  only  time  he  ever  asserted  own- 
ership she  disputed  his  claim.  The  rule  mentioned  is  merely  one  of 
presumption,  and  is  a  corollary  to  the  proposition  that  the  possession 
of  one  tenant  is  assumed  to  be  that  of  his  co-tenants.  If  the  facts 
denote  that  the  possession  was  hostile  to  the  other  owners,  instead  of 
in  harmony  with  them,  the  presumption  is  overthrown.  Cases  cited. 
The  rule  is  thus  expressed  in  Wood  on  Limitations,  vol.  2,  par.  266 
(2d  Ed.) : 

"Prima  facie,  tbe  possession  of  one  tenant  in  common  is  tlie  x>o8aession  of 
all ;  •  •  *  bnt  if  one  tenant  in  common  enters  upon  the  whole  land,  and 
takes  the  entire  profits,  claiming  and  holding  exclusively  for  the  full  statutory 
period,  an  actnal  ouster  of  tils  co-tenants  may  be  presumed." 

Nor  do  we  subscribe  to  the  argument  of  counsel  for  the  appellant 
that  Winegar  or  his  grantee  was  unable  to  assert  his  title  as  against 
Mrs.  Lent  during  all  this  time.  She  had  no  claim  to  the  undivided 
one-third  owned  by  her  son,  except  such  as  she  acquired  by  the  sheriff's 
deed.  He  conveyed  to  her  only  two-thirds,  and  her  dower  was  unad- 
measured,  and  gave  her  no  right  to  retain  this  one-third,  which  is  the 
only  portion  ever  in  dispute.  Winegar  could  have  maintained  an  ac- 
tion of  ejectment  to  recover  possession  of  this  one-third  as  soon  as 
she  disputed  his  title.  If  she  had  recognized  his  co-tenancy,  partition 
would  have  been  proper.    When  she  challenged  his  title  or  interest,  he 
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should  have  endeavored  to  establish  its  validity  at  once.    The  moment 
that  right  was  available  to  him,  her  possession  became  adverse. 
We  think  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  coets  and  disbursements.    All  ooncor. 


(109  App.  DlT.  252.) 

IiORD  ▼.  EQDITABLB  LIFE  ASSUR.  SOO.  OF  THD  UNITBD  8TATBS 

et  al. 

(Supreme  Court,  Appellate  DlvlBion,  Second  Department    November  24,  1905.) 

1.  INSCBANOE— Ghabaoteb  OF  BnaiNES»— MuTUAi.  Pi^n— DEFininoii. 

Where  a  life  assurance  society's  charter  provided  that  Its  business 
should  be  conducted  on  the  mutual  plan,  such  provision  should  be  con- 
strued to  contemplate  that  the  premiums  paid  by  each  member  for  In- 
surance constituted  a  common  fund  to  be  devoted  to  the  payment  of  losses 
as  they  might  occur. 

2.  Same — Oboahizatior  or  Comfaniks— Ghabtebs— Powkb  or  Lxqislatubx— 

Repeax. 

Laws  1853,  p.  887,  c.  463,  as  amended,  provided  for  the  organl2atlon 
of  life  Insurance  companies  by  "Incorporators."  Section  11  provided 
that  all  companies  formed  thereunder  should  be  bodies  corporate,  sub- 
ject to  the  Revised  Statutes  in  relation  to  corporations,  so  far  as  the 
same  are  applicable,  except  as  r^ards  annual  statements  and  "other 
matters  hereinafter  otherwise  specially  provided  for,"  and  seoUon  20 
declared  that  "every  charter  created  by  or  under  the  laws  of  the  state 
for  the  purposes  aforesaid  should  continue  until  repealed.  Held,  that 
sections  11  and  20  did  not  render  Inapplicable  to  life  insurance  companies 
so  organized  Rev.  St  pt  1,  c.  18,  tit  3,  {  8,  rendering  the  charter  of  every 
corporation  subject  to  aKeratlon,  suspension,  or  repeal  at  the  discretion 
of  the  Legislature. 
8.  CoBPOHATioNs— Chabtkb— Altebation— CJoNsrrruTioii— CoHSTBucTios . 

Const  art  8,  f  1,  provides  for  the  formation  of  corporations,  and  de- 
clares that  all  general  or  special  laws  passed  pursuant  to  such  section 
may  be  altered  from  time  to  time  or  repealed.  Held  that  under  such 
section,  the  Legislature  had  power  to  alter  the  law  under  which  a  cor- 
poration was  formed,  for  the  purpose  of  regulating  its  affairs,  without 
affecting  its  property  rights  or  the  contract  rights  of  third  persons, 
though  such  alteration  might  add  to  the  burden  of  a  stockholder  by  in- 
creasing his  liability  or  diminishing  the  value  of  his  stock,  or  change  the 
name,  officers,  or  proportion  In  management  and  control  of  the  corpwation. 

4.    INBUBANCB — COBPOBATIONS — OBOAHIZATION— MUTUALIZATION — STATUTES. 

Defendant  assurance  B0ciel7  having  been  organized  under  Laws  1853, 
p.  887,  c.  463,  section  3  of  which  provided  that  the  Incorporators  should 
file  a  declaration  comprising  a  copy  of  the  charter  they  proposed  to 
adopt  setting  forth  the  name  of  the  company,  the  manner  in  which  its 
corporate  powers  should  be  exercised,  the  manner  of  electing  trustees, 
directors,  and  officers,  etc.,  and  having  adopted  a  charter  providing  for 
the  election  by  stockholders  of  52  directors,  and  authorizing  such  directors 
by  a  three-fourths  vote  to  permit  policy  holders  to  vote  at  any  annual 
election,  the  directors  had  no  power,  under  Insurance  Law,  Laws  1892, 
p.  1955,  c.  690,  i  52,  providing  for  the  reorganization  of  existing  insur- 
ance companies,  to  so  amend  its  charter  as  to  authorize  the  election  of 
a  majori^  of  the  directors  or  trustees  by  the  policy  holders  to  the  ex- 
clusion of  stockholders. 

Hooker,  J.,  dissenting. 

Appeal  from  Special  Term,  Nassau  County. 
Suit  by  Franklin  B.  Lord  against  the  Equitable  Life  Assurance 
Society  of  the  United  States  impleaded  with  others.    From  an  inter- 
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locutory  judgment  overruling  defendant's  demurrer  to  plaintiif's  amend- 
ed complaint,  and  from  an  order  granting  a  preliminary  injunction 
(94  N.  Y.  Supp.  65),  the  society  appeals.    Affirmed. 

Argued  before  BARTLETT,  WOODWARD,  HOOKER,  RICH, 
and  MILLER,  JJ. 

Wm.  B.  Homblower  (Adrian  H.  JoHne,  Wm.  N.  G)hen,  and  Bain- 
bridge  Colby,  on  the  brief),  for  appellant. 

Edward  M.  Shepard  (Henry  DeForest  Baldwin,  on  the  brief), 
for  plaintiff  respondent. 

George  Zabriskie,  for  other  respondents. 

WOODWARD,  J.  There  are  two  appeals  in  this  case — one  from 
an  interlocutory  judgment  overruling  the  demurrer  of  the  defendant, 
the  ground  stated  being  that  the  complaint  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  other  from  an  order  grant- 
ing a  preliminary  injunction.  It  is  conceded  by  all  of  the  parties  that, 
if  the  facts  set  forth  in  the  complaint  are  sufficient  to  constitute  a 
cause  of  action,  then  the  preliminary  injunction  is  within  the  discre- 
tion of  the  court  at  Special  Term,  and  ought  not  tobe  disturbed.  It  will 
not,  therefore,  be  necessary  to  devote  any  part  of  the  discussion  to  the 
order  of  injunction,  and  we  shall  confine  ourselves  to  the  questions  of 
law  presented  upon  the  appeal  from  the  interlocutory  judgment.  Sev- 
eral parties  have  been  permitted  by  order  of  the  court  to  intervene, 
but  no  new  questions  are  presented  by  such  interveners,  so  that  the 
controversy  will  be  treated  as  between  the  plaintiff  and  the  defendant 
the  Equitable  Life  Assurance  Society  of  the  United  States. 

The  Equitable  Life  Assurance  Society  of  the  United  States  was 
incorporated  in  1859,  under  and  in  pursuance  of  the  laws  of  this  state 
relating  to  corporations,  and  more  especially  under  the  provisions  of 
chapter  463,  p.  887,  of  the  Laws  of  1853.  The  plaintiff  is  the  owner 
and  holder  of  36  shares  of  the  capital  stock  of  the  defendant,  23  of 
which  were  subscribed  for  by  plaintiff's  father,  Daniel  D.  Lord,  he 
being  one  of  the  original  corporators.  Upon  the  organization  of  the 
defendant  society,  the  corporators  filed  a  declaration  with  the  Comp- 
troller of  the  state,  signed  by  each  of  them,  setting  forth  their  inten- 
tion to  form  a  company  for  the  purposes  named  in  said  act,  which 
declaration  comprised  a  copy  of  the  charter  the  said  corporators  pro- 
posed to  adopt.  This  declaration,  with  the  copy  of  the  proposed 
charter,  was  submitted  to  the  Attorney  General  of  the  state  in  the 
manner  pointed  out  by  the  statute,  and  all  of  the  steps  were  taken  nec- 
essary to  complete  the  organization  of  the  company,  and  to  launch  it 
in  a  business  career,  with  a  paid-up  capital  stCKdc  of  $100,000,  which 
sum  was,  under  the  provisions  of  law,  deposited  with  the  Comptroller 
of  the  state  as  a  guaranty  fund  for  the  benefit  of  those  who  should  take 
out  policies  of  insurance.  The  charter,  after  declaring  that  the  com- 
pany should  be  entitled  to  all  the  rights  and  privileges  provided  by 
the  statutes,  and  that  it  should  be  subject  to  all  of  the  obligations 
imposed  by  law,  provided  that  the  capital  of  the  defendant  should  be 
$100,000  in  cash,  divided  into  1,000  shares  of  $100  each,  which  should 
be  personal  property,  transferable  only  on  the  books  of  the  company, 
in  conformity  with  its  by-laws;  that  the  holders  of  the  said  capital 
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stock  might  receive  a  semiannual  dividend  on  the  stock  not  to  exceed 
Syi  per  cent. ;  that  the  earnings  and  receipts  of  said  company,  over  and 
above  the  dividends,  losses,  and  expenses  thereof,  should  be  accumu- 
lated ;  that  the  corporate  powers  of  said  company  should  be  vested  in 
a  board  of  directors,  and  should  be  exercised  by  them  and  by  such 
officers  and  agents  as  they  might  appoint;  that  the  board  of  directors 
should  consist  of  52  persons,  a  majority  of  whom  should  be  citizens 
of  the  state  of  New  York,  and  each  of  whom  should  be  the  proprietor 
of  at  least  five  shares  of  the  capital  stock  of  the  company ;  that  the  said 
directors  should  be  chosen  by  ballot;  that  a  plurality  of  votes  should 
elect ;  and  that  in  the  election  of  directors  every  stockholder  in  the  com- 
pany should  be  entitled  to  one  vote  for  each  share  of  stock  held  by  him, 
and  that  such  vote  might  be  given  in  person  or  by  proxy.  It  was  like- 
wise provided  that  at  any  time  after  the  incorporation  of  the  defendant, 
the  board  of  directors  thereof  might,  after  giving  notice  at  the  two  pre- 
vious stated  meetings  of  the  said  board,  by  a  vote  of  three-fourths 
of  all  the  directors,  provide  that  each  holder  of  a  life  policy  of  the  de- 
fendant, who  should  be  insured  by  the  defendant  in  the  sum  of  not 
less  than  $5,000,  should  be  entitled  to  one  vote  at  the  annual  election, 
and  that  such  vote  should  be  given  in  person,  and  not  by  proxy.  It 
was  also  provided  that  the  business  of  the  company  should  be  conducted 
on  the  mutual  plan,  which  has  been  judicially  declared  to  contemplate 
that  the  premiums  paid  by  each  member  for  the  insurance  of  his  prop- 
erty or  life  constitute  a  common  fund,  devoted  to  the  payment  of  any 
losses  that  may  occur  (Union  Insurance  Co.  v.  Hoge,  62  U.  S.  35, 
64,  16  ly.  Ed.  61)  ;  and  to  still  further  carry  out  the  idea  of  mutuality, . 
it  was  provided  that  the  board  of  directors  might,  at  stated  intervals, 
determine  the  condition  of  the  finances  of  the  company,  and,  after  mak- 
ing provision  for  all  liabilities,  accrued  and  contingent,  apportion  an 
equitable  proportion  of  the  surplus  among  the  policy  holders;  the 
details  of  Uie  plan  having  no  particular  bearing  upon  the  questions  here 
presented.  It  is  alleged,  and  admitted  by  the  demurrer,  that  the  busi- 
ness of  the  company  has  increased  each  year,  and  that  there  are  at  pres- 
ent outstanding  upwards  of  560,000  policies  of  life  insurance  written 
by  the  defendant,  the  amount  insured  aggregating  a  sum  in  excess  of 
$1,495,000,000 ;  that  in  each  and  every  year  of  such  business  of  the 
defendant,  its  assets,  after  deducting  all  debts  and  liabilities,  have  fully 
and  sufficiently  provided  for  all  contingent  liabilities  upon  its  policies 
and  otherwise,  and  that  after  such  provision  there  has  been  each  year 
a  surplus  of  such  assets  over  and  above  ample  provision  for  all  lia- 
bilities actual  and  contingent,  and  that  these  assets  have  steadily  in- 
creased; that  at  the  present  time  the  gross  assets  of  the  company  are 
sufficient  to  provide  for  all  its  debts  and  liabilities,  actual  and  con- 
tingent, to  abundantly  secure  and  cover  all  liabilities  to  policy  holders, 
and,  as  such  policies  shall  mature  and  become  payable,  to  pay  the  same 
off  according  to  the  terms  of  the  said  policies,  and  tfiereafter  to  pro- 
vide and  leave  a  large  surplus  of  assets  greatly  exceeding  the  said 
original  capital  of  $100,000,  to  which  surplus  and  assets  thus  remaining 
it  is  claimed  the  holders  of  shares  of  stock  of  the  defendant  are  law- 
fully entitled ;  that  this  surplus,  which  has  been  accumulated,  amounts 
to  upwards  of  $80,000,000,  and  while  this  sum  is  not  to  be  disposed  of 
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m  this  litigation,  it  is  claimed  on  the  part  of  the  plaintiff  that  the 
stockholders,  as  the  equitable  owners  of  the  company's  assets,  may 
not  be  deprived  of  the  absolute  control  of  this  vast  fund,  as  well  as 
the  general  business  of  the  company,  by  any  change  of  the  charter 
whidi  shall  admit  to  the  voting  privileges  of  the  company  the  thou- 
sands of  policy  holders,  as  has  been  attempted  by  the  board  of  directors. 
On  the  16th  day  of  February,  1905,  steps  were  taken  on  the  part  of 
certain  persons  prominently  identified  with  the  defendant  to  bring 
about  what  they  were  pleased  to  call  a  mutualization  of  the  Equitable 
Assurance  Society  of  the  United  States.  This  movement  went  through 
various  stages,  resulting  in  the  board  of  directors  adopting  a  proposed 
new  charter  for  the  defendant,  under  the  provisions  of  section  52  of 
the  insurance  law,  as  amended  by  chapter  725,  p.  1802,  of  the  Laws  of 
1893.  The  salient  feature  of  this  proposed  new  charter,  and  the  one 
which  the  plaintiff  seeks  to  prevent  gomg  into  operation,  provides  that 
of  the  52  members  of  the  board  of  directors,  28  shall  be  chosen  by  the 
policy  holders  and  24  by  the  stockholders,  the  result  to  be  brought 
about  by  the  following  method : 

"Six  of  the  vacancIeB  occurring  annually  among  the  directors,  by  the  ex- 
piration each  year  of  the  term  of  office  of  one  of  said  fonr  classes,  shall  be 
filled  by  a  plurality  vote  of  the  stockholders  in  the  company,  and  each  of  said 
stockholders  in  the  election  to  fill  such  vacancies  shall  be  entitled  to  one 
rote  for  every  share  of  stock  held  by  him ;  such  vote  to  be  given  In  person  or 
by  proxy.  The  other  seven  vacancies  so  occurring  annually  shall  In  like 
manner  be  filled  by  a  plurality  vote  of  the  policy  holders  in  the  company,  and 
in  the  election  to  fill  such  vacancies  each  policy  bolder  in  the  company  who 
shall  have  been  such  for  at  least  twelve  months  prior  to  the  date  of  such 
election  shall  be  entitled  to  one  vote,  which  may  be  given  in  person  or  by 
proxy.  In  case  the  number  of  directors  shall  at  any  time  be  reduced  to  less 
than  fifty-two,  the  numbers  elected  by  stockholders  and  policy  holders,  re- 
spectively, shall  be  in  the  proportion  of  six  to  seven;  and  these  proportions 
shall  not  be  changed  without  the  consent  of.  the  holders  of  three-fifths  of  the 
stock  of  the  company." 

The  broad  question  presented  upon  this  appeal  is  whether  the  board 
of  directors  of  the  defendant  has  the  power  to  take  from  the  stock- 
holders the  ultimate  power  of  control  over  the  affairs  of  the  Equitable 
Life  Assurance  Society,  and  vest  such  control  in  the  policy  holders; 
for  it  is  obvious  that  if  the  policy  holders  may  elect  a  majority  of  the 
board  of  directors  under  all  circumstances,  they  may  absolutely  divest 
the  stockholders  of  the  control  of  the  affairs  of  the  company,  and  may 
thus,  under  the  other  powers  vested  in  the  board  of  directors,  distribute 
the  surplus  which  has  been  accumulated  in  excess  of  the  legitimate 
needs  of  safe  insurance  upon  the  mutual  plan.  The  plaintiff  urges  that 
there  is  no  power  in  the  Legislature  to  authorize  such  a  change  in  the 
management  of  the  affairs  of  the  defendant,  and  that,  if  such  power 
does  exist,  it  has  not  been  exercised,  and  that  the  action  of  the  board  of 
directors  is  without  warrant  of  law  and  void.  The  learned  court  at 
Special  Term  has  held  with  the  plaintiff,  relying  particularly  iipon  the 
lack  of  legislative  power  to  amend  the  defendant's  charter;  and  we 
are  thus  called  upon  to  consider  the  question  of  the  limitations  of  the 
legislative  power  as  fixed  by  the  state  arid  federal  Constitutions. 

Chapter  463,  p.  887,  of  the  Laws  of  1853,  under  which  the  defendant 
was  organized,  and  under  which,  with  its  amendments,  it  has  been 


Digitized  by 


Google 


14  96  MBW  TOBK  8VPPLBHBMT  (Sup.  Ct. 

aod  UO  New  York  State  Reporter 

conducted,  provided  that  any  number  of  persons,  not  less  than  13, 
might  associate  for  the  purpose  of  forming  a  corporation  to  engage  in 
life  and  health  insurance.  By  section  3  of  said  act  it  was  provided 
that  these  persons  should  be  known  as  corporators,  and  they  were  re- 
quired to  file  in  the  office  of  the  comptroller  a  declaration  signed  by 
each  of  the  corporators,  setting  forth  their  intention  to  form  a  com- 
pany for  the  purposes  named  in  the  act,  which  declaration  was  to  com- 
prise a  copy  of  the  charter  proposed  to  be  adopted  by  them,  and 
the  said  charter  was  to  set  forth  the  name  of  the  ccanpany;  the  place 
where  it  was  to  be  located ;  the  kind  of  business  to  be  undertaken ;  the 
mode  and  manner  in  which  the  corporate  powers  were  to  exercised ; 
the  manner  of  electing  the  trustees  or  directors  and  officers,  a  majority 
of  whom  should  be  citizens  of  this  state ;  the  time  of  such  election ; 
the  manner  of  filling  vacancies ;  the  amount  of  capital  to  be  employed — 
and  such  other  particulars  as  might  be  necessary  to  explain  and  make 
manifest  the  objects  and  purposes  of  the  company  and  the  manner  in 
which  it  was  to  be  conducted.  Other  sections  provided  the  details  of 
perfecting  the  organization,  but  they  are  not  important  to  be  consid- 
ered here,  and  by  section  11,  p.  890 : 

"All  companies  formed  under  this  act  shall  be  deemed  and  taken  to  be 
bodies  corporate  and  politic,  In  fact  and  in  name,  and  shall  be  subject  to  all 
the  provisions  of  the  Revised  Statutes  in  relation  to  corimrations,  so  far  as 
the  same  are  applicable,  except  in  reijard  to  annnal  statemMata  and  other 
matters  herein  otherwise  specially  provided  for."' 

At  the  time  the  defendant  was  organized,  section  8,  tit  3,  c.  18,  pt.  1, 
of  the  Revised  Statutes,  provided  that  the  "charter  of  every  corporation 
that  shall  hereafter  be  granted  by  the  Legislature,  shall  be  subject  to 
alteration,  suspension  or  repeal,  in  the  discretion  of  the  Legislature," 
and  it  seems  to  be  conceded  that  if  this  provision  related  to  the  defend- 
ant, it  is  conclusive  upon  the  power  of  the  Legislature  to  make  changes 
in  the  corporate  management  of  the  company.  But  it  is  urged  that 
life  insurance  companies  organized  under  the  provisions  of  chapter  463, 
p.  887,  of  the  Laws  of  1853,  are  exempt  from  this  particular  provision 
of  the  Revised  Statutes,  because  of  the  exemption  clause  in  section  11, 
and  of  the  provisions  of  section  20,  p.  896,  of  the  same  act,  which  de- 
clares that  "every  charter  created  by  or  under  the  laws  of  this  state 
for  the  purposes  aforesaid,  shall  continue  until  repealed."  This,  it 
is  claimed,  is  one  of  the  "other  matters  herein  otherwise  specially  pro- 
vided for,"  within  the  meaning  of  section  11  of  the  act,  and  takes  life 
insurance  companies  out  of  the  control  of  the  reserved  power  contained 
in  the  Revised  Statutes.  Our  attention  is  called  to  the  fact  that  the 
Legislature  in  the  same  year  adopted  chapter  466,  providing  for  the 
organizaticm  of  fire  insurance  companies,  and  that  this  act  contains  no 
similar  provision  to  that  of  section  20,  c.  463,  p.  896,  of  the  Laws  of 
1853,  and  that  it  does  contain  a  provision  reserving  to  the  Legislature 
the  power  to  alter,  amend,  or  repeal  the  charter,  and  this  is  said  to 
indicate  an  intention  on  the  part  of  the  Legislature  to  perpetually  waive 
the  right  to  alter  or  amend  the  defendant's  charter.  We  are  not  im- 
pressed with  this  reasoning.  It  seems  to  us  entirely  clear  that  the 
Legislature  undertook  in  the  two  acts  of  1853  to  adopt  an  insurance 
law  which  should  provide  for  two  different  classes  of  insurance,  and 
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that  the  provision  of  section  20,  c.  463,  p.  896,  of  the  Laws  of  1853, 
was  designed  solely  for  the  purpose  of  enabling  life  insurance  com- 
panies to  have  the  power  to  carry  out  their  life  contracts  with  policy 
holders,  and  not  as  a  limitation  upon  the  power  of  the  Legislature, 
or  as  a  repeal  of  the  Revised  Statutes  in  so  far  as  they  provided  for 
the  reservafion  of  power  in  the  Lep^islature  to  alter,  amend,  or  repeal 
the  charters  of  insurance  companies.  Chapter  308,  p.  441,  of  the 
Laws  of  1849,  constituted  the  general  insurance  law  up  to  1853.  Sec- 
tion 15,  p.  448,  of  that  act  provided  that  all  "charters  formed  or  ex- 
tended under  this  act  shall  be  of  thirty  years'  duration  each,  except 
those  of  life  insurance,  but  the  Legislature  may  at  any  time  alter, 
amend  or  repeal  this  act,  or  dissolve  and  provide  for  closing  up  the 
business  and  affairs  of  any  company  formed  under  it."  Section  17 
provided  that  all  provisions  of  the  Revised  Statutes  applicable  to  cor- 
porations shall  apply,  the  same  as  was  provided  subsequently  in  chap- 
ter 463,  p.  887,  of  the  Laws  of  1863.  When  the  Legislature  came  to 
separate  the  life  insurance  law  from  the  fire  insurance  law,  it  provided 
that  the  latter  should  have  charters  which  were  to  endure  for  30  years, 
subject  to  the  right  of  the  Legislature  to  alter,  amend,  and  repeal 
(section  26,  c.  466,  p.  920,  Laws  1853),  and  that  the  charters  of  the  for- 
mer should  "continue  until  repealed"  (section  20,  c.  463,  p.  896,  Laws 
1853).  If  we  consider  the  nature  of  life  insurance,  that  it  is  a  con- 
tinuing contract,  and  that  each  policy  holder  in  the  payment  of  his 
annual  premium  is  not  only  paying  the  insurance  of  the  current  year, 
but  is  paying  for  the  privilege  of  having  the  insurance  continue  when 
he  could  not  get  insurance,  we  shall  see  that  section  20  of  the  life  insur- 
ance law  as  it  was  enacted  in  1853  has  no  other  purpose  than  to  extend 
the  life  of  such  companies,  so  that  they  may  at  any  time  enter  into  a 
contract  which  they  will  be  prepared  to  carry  out,  subject  only  to  the 
right  of  the  Legislature  to  repeal  the  same.  At  most,  it  is  a  pledge  on 
the  part  of  the  state  that  the  charter,  in  so  far  as  it  relates  to  the  rights 
of  policy  holders,  shall  remain  intact  unless  the  Legislature  should  elect 
to  repesil  the  same,  in  which  event  it  must  be  presumed  that  the  Legis- 
lature would  provide  some  means  of  fulfilling  the  contracts  which  were 
then  in  existence.  It  does  not  pretend  to  limit  the  power  of  the  Leg- 
islature. It  is  a  declaration  merely  of  the  perpetuity  of  the  charter, 
as  it  relates  to  the  contracts  with  third  persons,  until  the  Legislature 
shall  elect  to  repeal  the  same.  "We  agree  with  the  court  below,"  say 
the  court  in  New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  30,  23 
L.  Ed.  789,  "that  the  contract  is  not  an  assurance  for  a  single  year. 
with  a  privilege  of  renewal  from  year  to  year  by  paying  the  annual 
premium,  but  that  it  is  an  entire  contract  of  assurance  for  life,  subject 
to  discontinuance  and  forfeiture  for  nonpayment  of  any  of  the  stipu- 
lated premiums.  Such  is  the  form  of  the  contract,  and  such  is  its 
character.  *  *  *  Each  installment  is  in  fact  part  consideration  of 
the  entire  insurance  for  life.  *  ♦  ♦  The  value  of  assurance  for  one 
year  of  a  man's  life  when  he  is  young,  strong,  and  healthy  is  manifestly 
not  the  same  as  when  he  is  old  and  decrepit."  See,  also,  People  v. 
Security«J<ife  Ins.  &  Annuity  Co.,  78  N.  Y.  114, 124,  34  Am.  Rep.  522 ; 
Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143, 152,  6  N.  E.  267, 
55  Am.  I^.  787.    A  life  insurance  company  which  was  limited  in  its 
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life  to  30  years  could  not  enter  into  a  life  contract  with  any  man  whose 
expectancy  reached  beyond  that  period.  The  sole  purpose  of  section 
20  in  the  life  insurance  law  of  1853  was  to  remove  all  time  limit,  and 
to  permit  companies  organized  under  its  provisions  to  make  life  con- 
tracts of  insurance ;  or,  in  other  words,  it  was  the  purpose  of  the  Legis- 
lature to  enable  companies  organized  under  this  law  to  mdce  the  con- 
tracts and  to  execute  them  in  conformity  with  the  obvious  purpose  of 
such  contracts.  It  was  not  designed  to  limit  the  provisions  of  the  Re- 
vised Statutes  in  reference  to  the  power  to  amend,  alter,  and  repeal 
charters,  but  took  the  place  of  the  30-year  limitation  to  be  found  in 
the  fire  insurance  act  of  the  same  year. 

If  we  are  correct  in  this  conclusion,  that  the  defendant's  charter  was 
subject  to  the  provisions  of  the  Revised  Statutes,  and  that  it  was  "sub- 
ject to  alteration,  suspension,  and  repeal,  in  the  discretion  of  the  Legis- 
islature,"  then  it  is  unnecessary  to  consider  the  effect  of  the  provisions 
of  section  1,  art.  8,  of  the  Cxmstitution  of  this  state.  However,  as 
the  learned  court  at  Special  Term  determined  the  question,  and  the 
importance  of  the  litigation  demands  that  all  phases  of  the  matter 
should  be  finally  disposed  of  at  the  earliest  possible  moment,  it  may 
not  be  out  of  place  briefly  to  revert  to  the  constitutional  aspects  of  the 
case.    This  provision  of  the  Constitution  is  that : 

"Corporatlona  may  be  formed  under  general  laws ;  but  shall  not  be  created 
by  special  act,  except  for  municipal  purposes,  and  In  cases  where,  In  the  Judg- 
ment of  the  Legislature,  the  objects  of  the  corporation  cannot  be  attained 
under  general  laws.  All  general  laws  and  special  acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to  time  or  repealed." 

This  provision  of  the  Constitution  has  existed  since  1846,  and  was 
concededly  adopted  to  avoid  the  rule  established  in  the  Dartmouth 
College  Case,  and  it  seems  to  us  that  it  is  late  in  the  history  of  the 
jurisprudence  of  this  state  to  attempt  to  make  a  distinction  between 
the  power  to  alter  or  repeal  a  general  or  special  law  and  the  power  to 
amend  or  repeal  the  charter  of  a  corporation  organized  under  such  gen- 
eral or  special  law  by  means  of  an  amendment  to  the  law.  It  is  undoubt- 
edly true  that  the  Legislature,  in  the  absence  of  a  reservation  of  such 
power,  may  not  amend  or  repeal  a  charter  in  such  a  manner  as  to  take 
away  vested  rights  of  property;  it  may  not  create  a  corporation,  and 
give  it  authority  to  become  possessed  of  franchises  and  other  property, 
and,  when  the  same  have  become  vested,  arbitrarily  step  in,  and  by  a 
repeal  or  amendment  of  the  charter  transfer  such  franchises  or  other 
property  to  third  persons,  or  confiscate  them  to  the  uses  of  the  state. 
This  was  clearly  the  extent  of  the  decision  in  People  v.  O'Brien,  111 
N.  Y.  1, 18  N.  E.  692, 2  L.  R.  A.  255,  7  Am.  St.  Rep.  684,  for  in  Mayor 
v.  Twenty-Third  Street  R.  Co.,  113  N.  Y.  311,  317,  21  N.  E.  60,  it 
was  said : 

"It  is  difficult  to  put  precise  limits  upon  the  power  of  the  Legislature  thus 
reserved  over  corporations  created  by  It  or  under  its  authority.  Under  Its 
reserved  power.  It  cannot  deprive  a  corporation  of  its  property,  or  Interfere 
with  or  annul  Its  contracts  with  third  persons";  citing  the  O'Brien  Case, 
supra. 

"But  it  may,"  continue  the  court,  "take  away  its  franchiseto  be  a 
corporation,  and  may  regulate  the  exercise  of  its  corporate  powers. 
As  it  has  the  power  utterly  to  deprive  the  corporation  of  its  franchise 
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to  be  a  corporation,  it  may  prescribe  the  conditions  and  terms  upon 
which  it  may  live  and  exercise  such  franchise.  It  may  enlarge  or  limit 
its  powers,  and  it  may  increase  or  limit  its  burdens."  This  is  the  con- 
struction the  Court  of  Appeals  places  upon  the  statiitory  and  consti- 
tutional provisions  which  are  involved  in  the  case  now  before  us,  and 
a  long  line  of  cases  cited  by  the  court  at  page  318  amply  sustains  this 
construction.  The  obvious  intent  of  the  constitutional  provision  is 
that  the  Legislature,  in  adopting  a  statute  under  which  a  corporation 
is  to  be  created,  reserves  to  itself  the  power  to  alter  or  repeal  the  law, 
and  an  alteration  of  the  law  which  went  to  the  regulation  of  the  cor- 
porate affairs  of  the  company,  without  affecting  its  property  rights  or 
the  contractual  rights  of  third  parties,  would  clearly  be  within  the 
reserved  power.  In  the  O'Brien  Case,  supra,  which  is  relied  upon  by 
the  plaintiff,  the  court  say : 

■^e  must  alao  be  understood  as  referring  only  to  ench  francblsea  as  are 
nmally  anthorized  to  be  transferred  by  statute,  viz.,  those  requiring  for  their 
mjoyment  the  use  of  corporeal  property,  such  as  railroad,  canal,  telegraph, 
gas.  watra:,  bridge,  and  almllar  companies,  and  not  to  those  which  are  In 
tbelr  nature  purely  incorporal  and  Inalienable,  such  as  the  right  of  corporate 
life,  the  exercise  of  banking,  trading,  and  insurance  powers,  and  similar  priri- 
leges.  The  franchises  last  referred  to,  being  personal  in  character,  and  de- 
pendent upon  the  continued  existence  of  the  donee  for  their  lawful  exercise, 
oecessarily  expire  with  the  extinction  of  corporate  life,  unless  special  pro- 
vision is  made  otherwise." 

The  discu.<:sion  in  that  case  is  to  be  considered  in  connection  with  the 
facts  there  involved — in  connection  with  a  corporation  having  public 
franchises — and  has  no  relation  to  a  corporation  such  as  the  Equitable 
Assurance  Society  of  the  United  States. 

In  the  recent  case  of  Hinckley  v.  Schwarzchild  &  Sulzberger  Co. 
(not  yet  officially  reported)  95  N.  Y.  Su^).  357,  Mr.  Justice  Hatch 
reviewed  the  authorities  upon  the  question  of  the  reserved  powers  of 
the  Legislature  in  reference  to  corporations  under  the  provisions  of  the 
^ate  Constitution,  and  says : 

"Tbeae  caaes  would  seem  to  authorize  the  conclusion  that  acts  which  do  no 
more  than  regulate  and  control  the  internal  management  of  a  corporation  so 
far  as  it  has  relation  to  the  public  and  concerns  the  policy  of  the  state  are 
vitliln  the  power  to  alter  and  repeal,  even  though  the  exercise  of  the  power 
addi  to  the  burden  of  the  stockholder  by  Increasing  his  liability,  or  diminishes 
the  Talne  of  his  stock,  or  changes  the  name,  offices,  or  proportion  in  manage- 
ment and  control  of  the  corporation.  Within  this  power,  under  this  rule,  must 
nweasarlly  fall  the  right  to  change  the  capital  stock  of  the  corporation  as  to 
amomit,  kind,  and  classiflcation.  In  effect,  it  must  be  deemed  to  exhibit  the 
policy  of  the  state  adopted  to  promote  the  corporate  purpose,  enhance  its  wel- 
fare, and  extend  its  bueinesa." 

While  the  authorities  are,  as  we  believe,  clear  upon  the  proposition 
stated  by  Mr.  Justice  Hatch  in  reference  to  corporations  generally, 
we  are  equally  persuaded  that  in  reference  to  life  insurance  companies 
the  power  may  be  very  appropriately  exercised.  As  we  have  already 
pointed  out,  the  character  of  life  insurance  contracts  is  peculiar. 
The  annual  premiums  not  <Mily  pay  the  current  risk,  but  they  consti- 
tute partial  payments  upon  the  full  fife  term,  subject  to  forfeiture  under 
certain  stated  conditions,  and  the  policy  holders  are  peculiarly  inter- 
ested in  the  life  of  the  company  and  the  method  of  its  management. 
96  N.Y.8.— 2 
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In  fact,  as  a  practical  proposition,  although  the  policy  holders  technical- 
ly occupy  the  relation  of  creditors  to  the  corporation,  they  are  the  capi- 
talists ;  they  are  the  ones  who  furnish  the  money  upon  which  the  busi- 
ness is  conducted.  "The  insured  parties  are  associates  in  a  great 
scheme.  This  associated  relation  exists  whether  the  company  be  a  mu- 
tual one  or  not.  Each  is  interested  in  the  engagements  of  all,  for 
out  of  the  coexistence  of  many  risks  arises  the  law  of  average,  which 
underlies  the  whole  business.  New  York  Life  Ins.  Co.  v.  Statham, 
93  U.  S.  24,  31,  23  L.  Ed.  789.  The  original  stock  subscription  of 
$100,000,  under  the  provisions  of  the  law  as  it  stood  at  the  time  of 
the  organization  of  the  defendant  company,  was  invested  in  securities 
and  deposited  with  the  comptroller,  and  this  capital  has  never  been  em- 
ployed in  the  business,  except  as  it  has  stood  as  a  guaranty  fund  for 
the  payment  of  policies.  All  the  rest  of  the  capital,  with  a  surplus  of 
$80,000,000,  has  been  contributed  by  the  policy  holders  in  a  company 
which  pledged  itself  in  its  charter  to  conduct  its  business  on  the  mutual 
plan,  and  to  distribute  at  intervals  an  equitable  proportion  of  the  sur- 
plus, after  providing  for  all  of  the  liabilities  of  the  company.  The 
original  investment  is  hardly  a  factor  in  the  affairs  of  the  company. 
It  has  never  been  invested  in  the  sense  that  capital  is  invested  in  a  man- 
ufacturing corporation,  and  while  the  stockholders  are  technically  the 
equitable  owners  of  the  assets  of  the  corporation,  the  policy  holders, 
who  have  life  contracts  to  be  fulfilled,  and  who  have  been  promised  an 
equitable  distribution  of  the  surplus,  are  the  ones  who  have  furnished 
all  of  the  active  capital  as  well  as  all  the  vast  surplus.  Nearly  $1,500,- 
000,000  of  these  policies  are  now  outstanding,  over  500,000  people  are 
annually  contributing  to  the  resources  of  the  defendant,  and  each  one 
of  these  contributors,  if  he  is  the  holder  of  a  life  policy,  has  an  interest 
in  tiie  company,  a  tangible  interest  in  the  surplus  and  the  continued 
solvency  of  the  corporation.  Why  then,  if  the  Legislature  should 
deem  it  imprudent  to  trust  these  assets  and  the  corporate  business  to 
the  directors  chosen  by  the  representatives  of  the  $100,000  of  the  origi- 
nal capital  stock,  should  there  be  any  question  as  to  the  authority  of 
the  sovereign  power  of  the  state  to  change  the  method  of  electing  direct- 
ors? The  stockholders  would  not  be  deprived  of  any  property;  they 
would  still  have  their  stock ;  they  would  still  have  the  ri^ht  to  partici- 
pate in  the  assets  of  the  corporation  to  the  extent  of  their  holdmgs  in 
the  event  of  the  corporation  going  into  dissolution;  they  would  still 
have  a  right  to  participate  in  the  choice  of  directors;  they  would  still 
have  equitable  rights  which  the  courts  might  protect  in  the  event  of 
abuses  in  the  management  of  the  company ;  they  would  have  all  of  the 
rights  which  they  now  have,  except  the  right  of  the  representatives  of 
$100,000  of  idle  capital  to  control  the  millions  of  dollars  of  assets 
of  the  defendant  which  are  dedicated  to  the  interests  of  policy  holders, 
and  in  this  they  would  have  a  voting  power  all  out  of  proportion  to  the 
amount  of  their  investment.  What  is  there  in  this  inconsistent  with 
the  right  of  the  Legislature  to  amend  the  charter,  and  to  take  from  the 
stockholders  a  portion  of  their  powers  over  the  affairs  of  a  corporation 
in  which  so  many  are  vitally  and  financially  interested?  There  is  no 
presumption  that  directors  elected  by  policy  holders  would  be  false  to 
their  trusts,  or  that  they  would  arbitrarily  exert  their  power,  even 
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though  they  constituted  a  majority  of  the  board.  They  would  still 
be  charged  with  the  duty  of  honestly  managing  the  affairs  of  the  cor- 
poration in  the  interests  of  tiie  corporation ;  it  would  still  be  their  duty 
to  administer  the  funds  belonging  to  the  corporation  under  the  letter 
and  the  spirit  of  the  law,  and  every  dollar's  worth  of  stock  would  be 
owned  by  the  same  persons  who  own  it  now,  or  their  assigns,  and  the 
stockholders  would  have  the  same  property  interest  in  the  corporation 
that  they  now  have.  Surely,  it  may  not  be  said  that  it  is  not  within  the 
reserve  power  of  the  state  to  so  regulate  the  internal  affairs  of  one  of 
its  own  creations  that  the  creature  may  not  be  compelled  to  carry  out 
in  good  faith  the  purposes  for  which  it  was  created,  and  what  is  neces- 
sary in  this  regard  is  within  the  discretion  of  the  Legislature.  Whether 
the  scheme  which  is  proposed,  and  which  is  now  before  us,  is  a  good 
one  or  not,  is  not  here  for  determination.  We  are  dealing  now  with 
a  question  of  power,  and  we  have  no  doubt  that  the  Legislature  might, 
if  it  saw  fit,  so  amend  the  law  of  this  state  as  to  permit  of  the  choice 
of  a  majority  of  the  directors  of  the  defendant  company.  Whether  it 
has  done  so  is  quite  another  question,  which  we  will  now  discuss. 

The  authority  to  make  the  radical  change  in  the  control  of  the  de- 
fendant's corporate  affairs  is  claimed  to  be  found  in  section  62  of  the 
insurance  law  (Laws  1892,  p.  1955,  c.  690),  as  amended  by  chapter  725, 
p.  1797,  of  the  Laws  of  1893 ;  in  connection  with  the  original  statute 
under  which  the  company  was  organized.    Section  62  provides  that : 

"Any  domestic  corporation  existing  or -doing  business  at  the  time  tbls 
chapter  takes  effect,  may,  by  a  vote  of  a  majority  of  Its  directors  or  trustees 
accept  provisions  of  this  chapter  and  amend  Its  charter  to  conform  with  the 
same,  npon  obtaining  the  consent  of  the  superintendent  of  Insurance  thereto 
In  writing ;  and  thereafter  It  shall  be  deemed  to  have  be«i  lncori)orated 
under  this  chapter,  and  every  such  corporation  In  reincorporating  under  this 
provision,  may  for  that  purpose  so  adopt  In  whole  or  in  part  a  new  cbattee, 
in  conformity  herewith,  and  include  therein  any  or  all  provisions  of  its  ex- 
isting charter,  and  any  or  all  changes  from  its  existing  charter,  to  covm' 
and  enjoy  any  or  all  the  privileges  and  provisions  of  existing  laws  which 
might  be  so  included  and  enjoyed  if  it  were  originally  Incorporated  there- 
under, and  it  shall,  upon  such  adoption  of  and  after  obtaining  the  consent, 
as  in  this  section  before  provided,  to  such  charter,  and  filing  the  same  and 
the  record  of  adoption  and  consent  in  the  office  of  the  superintendent  of  in- 
surance, perpetually  enjoy  the  same  as  and  be  such  corporation,  and  which 
la  declared  to  be  a  continuatloD  of  such  corporation  which  existed  prior  to 
such  reincorporation.  *  *  *  Every  domestic  insurance  corporation  may 
amend  its  charter  or  certificate  of  Incorporation  by  Inserting  therein  any 
statement  or  matter  which  might  have  been  originally  inserted  therein ;  and 
the  same  proceedings  shall  be  taken  upon  the  presentation  of  such  amended 
charter  or  certificate  to  the  superintendent  of  insurance  as  are  required  by 
this  chapter  to  t>e  taken  with  respect  to  an  original  charter  or  certificate, 
and  If  approved  by  the  superintendent  of  insurance,  and  his  certificate  of 
antbority  to  do  business  thereimder  is  granted,  the  corporation  shall  there- 
after be  dfiemed  to  possess  the  same  powers  and  be  subject  to  the  same  lia- 
bilities as  If  such  amended  charter  or  certificate  had  been  its  original  charter 
or  certificate  of  Incorporation,  but  without  prejudice  to  any  pending  action 
or  proceeding  or  any  rights  previously  accrued." 

It  seems  entirely  clear  to  us  that  the  provisions  of  section  62  of  the  in- 
surance law  do  not  contemplate  any  radical  change  in  the  character  of  any 
domestic  insurance  company.  The  insurance  law  is,  in  effect,  a  codi- 
fication of  the  insurance  law  of  the  state  as  it  existed  at  the  time  of  the 
enactment,  and  the  provisions  of  section  52  are  merely  intended  to  per- 
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mit  companies  organized  under  special  acts  or  under  previously  exist- 
ing statutes  to  come  within  the  particular  provisions  of  the  codified  law, 
more  as  a  matter  of  convenience  than  as  one  of  substance ;  and  it  was  not 
thought  necessary  to  require  more  than  the  action  of  the  board  of 
directors  to  accomplish  this  purpose.  If  it  had  been  contemplated  that 
existing  stock  corporations  were  to  have  the  power  to  enlarge  the 
electorate,  or  to  radically  change  the  control,  it  can  hardly  be  doubted 
that  the  act  would  have  required  greater  conservatism  in  action.  The 
last  clause  of  the  section,  which  provides  that  "every  domestic  insur- 
ance corporation  may  amend  its  charter  or  certificate  of  incorporation 
by  inserting  therein  any  statement  or  matter  which  might  have  been 
originally  inserted  therein,"  does  not,  in  our  opinion,  contemplate  a 
revival  of  the  statutes  as  they  may  have  existed  at  the  time  of  the  in- 
corporation of  the  Equitable  Life  Assurance  Society  of  the  United 
States,  but  is  merely  intended  to  permit  of  corrections  or  alterations 
in  the  charter,  to  make  it  conform  with  the  law  as  it  now  exists,  or  to 
meet  any  particular  situation  which  the  law  now  sanctions.  It  cer- 
tainly was  not  intended  to  permit  a  company  organized  half  a  century 
ago  to  amend  its  charter  in  accord  with  the  law  of  that  time  in  respect 
to  matters  in  which  the  policy  of  the  state  has  changed,  and  it  fulfills 
its  obvious  purpose  when  limited  to  permission  to  make  such  changes 
as  the  law  now  contemplates.  But  even  were  this  not  so,  we  are  un- 
able to  find  in  the  insurance  law  of  1853,  as  modified  and  limited  by  the 
Revised  Statutes  of  that  time,  any  justification  for  admitting  to  the 
electorate  of  life  insurance  companies  the  policy  holders  thereof. 
Section  3,  c.  463,  p.  887,  of  the  Laws  of  1853,  under  which  the  defend- 
ant was  organized,  provided  that  the  incorporators  should  file  in  the  office 
of  the  comptroller  a  declaration,  which  should  comprise  a  copy  of  the 
charter  they  proposed  to  adopt,  and  the  said  charter  "shall  set  forth 
the  name  of  the  company;  the  place  where  it  is  to  be  located;  the 
kind  of  business  to  be  undertaken;  *  *  *  the  mode  and  manner 
in  which  the  corporate  powers  of  the  company  are  to  be  exercised; 
the  manner  of  electing  the  trustees  or  directors  and  officers,  a  majority 
of  whom  shall  be  citizens  of  this  state,  and  the  time  of  such  elections ;" 
etc.,  and  it  is  claimed  that  under  this  provision  in  reference  to  the  man- 
ner of  electing  directors,  it  was  competent  for  the  original  incorporators 
to  include  a  plan  for  permitting  the  policy  holders  to  participate  in  the 
election,  and  that  this  may  now  be  done  under  the  provisions  of  section 
53  of  the  insurance  law.  But,  as  we  read  the  provision  of  the  insur- 
ance law  as  it  existed  in  1853,  in  connection  with  the  Revised  Statutes 
of  those  days,  the  intent  was  not  to  permit  the  corporators  to  enfran- 
chise policy  holders,  or  others  outside  of  the  stockholders,  but  to  point 
out  the  manner  of  election,  to  determine  whether  the  52*directors 
should  be  elected  annually  in  a  body  on  a  single  tidcet,  or  individually, 
or  in  groups ;  a  portion  retiring  each  year.  The  power  given  to  the  cor- 
porators was  to  determine  the  manner  of  elections,  not  the  qualifica- 
tions of  electors;  and,  in  the  absence  of  special  statutory  provisions, 
no  one  would  be  entitled  to  a  vote  in  the  choice  of  directors  unless 
he  was  a  member  of  the  corporation,  and  unless  he  had  legal  interests 
involved  in  the  election.  The  statute  dealt  with  the  formation  of  the 
corporation.    There  were  no  policy  holders  when  the  corporation  was 
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organized,  and  there  could  therefore  be  no  Authorization  for  the  voting 
of  an}  such  persons  at  the  first  election ;  and,  in  the  absence  of  legis- 
lative provisions,  there  could  be  no  justification  for  adding  to  the  elec- 
torate those  who  would  not  have  been  authorized  to  vote  at  the  first 
meeting  fc  r  the  election  oi  directors.  The  statute  creates  a  body  com- 
posed of  individual  stockholders.  These  are  the  members  of  the  cor- 
poration, and  they  are  the  only  ones  having  any  ri^ts  until  it  is  or- 
ganized and  begins  the  transaction  of  business.  The  policy  holder 
does  not  become  a  member  of  the  corporation.  He  is  a  third  party, 
holding  a  contractual  relation  with  the  corporation  as  a  distinct  entity, 
and  while  he  holds  a  relation  which  the  state  may  properly  protect  by 
giving  him  a  voice  in  the  election  of  directors,  we  do  not  think  that  the 
Legislature  has  ever  provided  for  doing  this;  and,  in  the  absence  of 
a  specific  provision  of  this  kind,  we  think  the  general  language  of 
section  52  of  the  insurance  law,  and  the  provisions  of  the  statute 
under  which  the  defendant  was  organized,  in  connection  with  the 
Revised  Statutes  as  then  in  force,  do  not  operate  to  give  the  board  of 
directors  oi  the  defendant  power  to  entirely  alter  the  corporate  con- 
trol of  the  company.  Section  20  of  the  stock  corporation  law  (Laws 
1892,  p.  1828,  c.  688)  provides  that  the  "directors  of  every  stock  cor- 
poration shall  be  chosen  from  the  stockholders,"  and,  by  necessary 
inference,  the  choice  is  to  be  made  by  the  stockholders,  who  alone 
constitute  the  membership  in  the  corporation.  By  the  same  section  it 
is  provided  that  policy  holders  of  an  insurance  corporation  shall 
be  eligible  to  election  as  directors,  and  section  27  of  the  same  act 
makes  pcdicy  holders  of  insurance  corporations  eligible  to  election  or 
appointment  as  officers  of  such  corporations ;  but  nowhere  in  the  laws 
of  this  state  do  we  find  any  provisions  authorizing  the  policy  holders 
to  take  upon  themselves  the  duties  or  obligations  of  members  of  the 
corporation  to  the  extent  of  becoming  the  electorate  of  such  corporation. 
It  would  naturally  seem  as  though,  if  it  were  intended  by  the  Legisla- 
ture that  persons  occupying  merely  contractual  relations  with  the  cor- 
poration were  to  be  intrusted  with  the  power  to  elect,  and  thus  to  con- 
trol the  corporation,  there  would  be  some  provision  for  making  the 
policy  holders  answerable,  in  sc»ne  measure,  at  least,  for  the  conduct 
of  the  corporation ;  but  we  look  in  vain  for  any  provision  of  this  kind. 
All  of  the  duties  and  responsibilities  are  confined  to  the  members  of  the 
corporation  and  the  corporation  itself,  acting  through  its  board  of  di- 
rectors, while  there  are  no  duties  imposed  upon  the  policy  holders. 
The  policy  holder  does  not  even  contract  to  keep  his  policy  in  force 
for  any  given  length  of  time.  He  contracts  for  a  life  term,  subject 
to  forfeiture  if  he  fails  to  pay  his  premiums ;  and  this  is  the  extent  of 
his  liability.  He  may  fail  to  pay  his  premiums  at  any  time,  ^nd  his 
obligations  cease;  and  it  would  be  strange  if  the  Legislature,  without 
some  provisions  for  conservii^  the  rights  of  stockholders,  should 
turn  over  the  control  of  insurance  companies,  by  the  mere  action 
of  the  board  of  directors,  to  the  control  of  those  who  might  be  without 
a  particle  of  interest  in  the  affairs  of  the  corporation  before  the  end  of 
the  period  for  which  the  directors  were  elected.  We  do  not  say  that 
the  Legislature  has  not  the  power  to  do  this.  That  is  a  question  whioh 
may  be  disposed  of  when  it  has  attempted  to  exerase  such  a  power; 
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but  we  do  say  that,  in  th<  absence  of  positive  enactments,  giving  the 
power  of  control  over  to  policy  holders,  the  courts  ought  not  to 
seek  for  strained  construction  to  give  this  power,  even  though  it  be 
called  "mutualization."  So  radical  a  change  in  the  policy  of  the  state 
in  respect  to  this  most  important  branch  of  its  policy  ought  to  be 
dearly  manifest  in  the  statutes  of  the  state  before  it  is  put  into  opera- 
tion by  the  mere  vote  of  a  board  of  directors,  who  were  not  chosen  with 
any  view  to  the  possibility  of  such  action. 

The  interlocutory  judgment  appealed  from  should  be  affirmed,  with 
costs,  and  the  order  of  injunction  should  be  sustained,  with  costs. 
All  concur,  except  HOOKER,  J.,  who  dissents. 

WILLARD  BARTLETT,  J.  I  concur  in  the  result,  on  the  ground 
that  under  existing  laws  there  is  no  power  in  the  board  of  directors 
of  the  Equitable  Life  Assurance  Soaety  so  to  amend  its  charter  as 
to  deprive  a  stockholder  of  the  right  to  participate  in  the  election  of 
every  director  of  the  corporation.  While  the  board  may  permit  policy 
holders  to  vote  for  every  director,  it  cannot  lawfully  exclude  stock- 
holders from  the  exercise  of  the  same  right. 

HOOKER,  J.  (dissenting).  I  do  not  concur  in  the  view  that  the 
interlocutory  judgment  should  be  affirmed.  The  defendant  the  Equi- 
table Life  Assurance  Society  was  incorporated  in  the  year  1859  under 
the  provisions  oi  chapter  463,  p.  887,  of  the  Laws  of  1853,  relating  to 
the  incorporation  of  life  insurance  companies.  That  chapter  provided 
that  the  corporators  file  a  declaration  in  the  office  of  the  Comptroller, 
setting  forth  their  intent  to  form  a  company,  comprising  a  copy  of  the 
proposed  charter,  and  that  the  charter  show,  among  other  things,  the 
"manner  of  electing  the  trustees  or  directors  and  officers."  In  this 
respect  the  charter  proposed,  and  which  actually  became  the  charter 
of  the  society,  provided : 

'*rhe  board  of  directors  aball  consist  of  flfty-two  persons,  a  majority  of 
whom  shall  be  dtieens  of  the  state  of  New  York,  each  of  whom  shall  be  a 
proprietor  of  at  least  five  shares  of  the  said  capital  stock.  *  *  *  In  the 
elertlon  of  directors,  every  stockholder  in  the  company  shall  be  entitled  to 
one  vote  for  every  share  of  stock  held  by  htm,  and  such  vote  may  be  given 
in  person  or  by  proxy.  At  any  time  hereafter,  the  board  of  directors,  after 
gl^ng  notice  at  the  two  previous  stated  meetings,  may,  by  a  vote  of  three- 
fourths  of  all  the  directors,  provide  that  each  life  policy  holder,  who  shall 
be  Insured  In  not  less  than  five  thousand  dollars,  shall  be  entitled  to  one 
vote  at  the  annual  election  of  directors,  but  such  vote  shall  be  given  person- 
al^ and  not  by  proxy." 

On  the  21st  day  of  March,  1906,  the  board  of  directors  of  the 
society  adopted  a  proposed  amended  charter,  which  they  intend  to  sub- 
mit to  the  superintendent  of  insurance  of  the  state  of  New  York  for 
his  approval.  It  is  also  their  intention,  unless  restrained  by  the  inter- 
vention of  this  court,  to  procure  approval  by  the  superintendent  of  the 
amended  charter,  to  the  end  that  the  affairs  of  the  society  may  here- 
after be  administered  thereunder.  The  provisions  of  the  proposed 
amended  charter  which  are  obnoxious  to  the  plaintiff  are  these : 

"The  board  of  directors  shall  consist  of  flfty-two  persons,  a  majority  of 
whom  shall  be  dtlsens  and  residents  of  the  state  of  New  York,  each  of  whom 
shall  be  a  policy  holder  or  a  proprietor  of  at  least  five  shares  of  the  said 
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capital  atock.  •  •  *  The  directors  ahall  be  choaen  by  ballot  by  the  stock- 
boldera  and  policy  holders  In  the  company  in  the  following  manner:  Six  of 
the  vacandee  occurring  annually  among  the  directors,  by  the  expiration  each 
year  of  the  term  of  office  of  one  of  said  fonr  classes  shall  be  filled  by  a  plural- 
ity vote  of  the  stockholders  in  the  company,  and  each  of  said  stockholders  in 
the  election  to  fill  such  vacancies  shall  be  entitled  to  one  vote  for  every  share 
of  stock  held  by  him,  such  vote  to  be  given  in  person  or  by  proxy.  The  other 
seven  vacancies  so  occurring  annually  shall  in  like  manner  be  filled  by  a 
plurality  vote  of  the  policy  holders  in  the  company,  and  in  the  election  to 
fill  such  vacancies  each  policy  holder  in  the  company  who  shall  have  been 
such  for  at  least  twelve  months  prior  to  the  date  of  such  election  shall  be 
entitled  to  one  vote,  which  may  be  given  In  person  or  by  proxy.  In  case 
the  number  of  directors  shall  at  any  time  be  reduced  to  less  than  fifty-two, 
the  numbers  elected  by  stockholders  and  policy  holders,  respectively,  shall 
be  in  the  proportion  of  six  to  seven;  and  these  proportions  shall  not  be 
dianged  without  the  consent  of  the  holders  of  thi«e-flfths  of  the  stodc  of, 
the  oomimny." 

Theplaintiff  is  the  owner  of  36  shares  of  the  capital  stock  of  the  soci- 
ety. The  capital  stock  is  $100,000,  divided  into  1,000  shares  of  the  par 
value  of  $100  each.  The  business  of  the  society  has  been  eminently  suc- 
cessful ever  since  its  incorporation,  until  now  there  are  560,000  policies 
of  life  insurance  outstanding  issued  by  it,  the  amount  thus  insured 
exceeding  the  sum  of  $1,495,000,000.  At  the  present  time  the  society 
has  a  surplus  of  more  than  $80,000,000,  over  and  above  such  assets  as 
would  be  necessary  to  meet  its  contingent  and  fixed  liabilities. 

Claming  that  the  admission  of  policy  holders  to  vote  for  and  elect 
a  majority  of  the  directors  of  the  society,  as  contemplated  by  the  pro- 
posed amended  charter,  would  be  in  derogation  of  his  rights  as  one 
of  the  owners  of  the  society's  capital  stock,  the  plaintifiF  has  instituted 
this  action  in  equity  to  restrain  its  directors,  officers,  and  employes  from 
presenting  to  tiie  superintendent  of  insurance  or  filing  the  proposed 
amended  charter,  or  any  other  amended  charter,  whereby  his  rights  as 
a  stockholder  shall  be  in  any  way  affected  or  impaired.  To  his  com- 
plaint the  society  has  demurred,  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  now  appeals  from 
an  interlocutory  judgment  overruling  the  demurrer.  The  act  of  1863, 
under  which  the  society  was  incorporated,  did  not  in  terms  contain  a 
reservation  to  the  Legislature  of  the  right  to  alter,  amend,  or  repeal 
the  charter  of  any  corporation  organized  thereunder.  The  plaintiff's 
claim  for  relief  is  based  upon  three  propositions :  First,  there  was  not 
reserved  to  the  Legislature  the  privilege  of  amending  or  altering  the 
society's  charter;  second,  that  ne  and  the  other  stockholders  of  the 
society  have  vested  rights,  in  the  nature  of  property  rights  and  con- 
tract rights,  which  entitle  them  to  vote  for  all  the  directors  of  the 
society,  and  whidi  rights  cannot  lawfully  be  taken  away  or  impaired 
under  reserved  legislative  authority  by  any  amendment  of  the  charter ; 
and,  third,  that  3ie  proposed  amended  charter  is  not  authorized  by 
the  provisions  of  the  statute  under  which  the  directors  have  assumed 
to  act. 

In  respect  of  the  first  proposition,  I  agree  in  the  conclusion  expressed 
in  the  prevailing  opinion.  At  the  time  the  society  was  incorporated, 
and  ever  since  then,  the  Constitution  of  the  state  contained  the  fol- 
lowing provision : 
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"Corporations  may  be  formed  under  general  laws ;  but  shall  not  be  created 
by  special  act,  except  for  municipal  purposes,  and  In  cases  where.  In  the  Judg- 
ment of  the  Legislature,  the  objects  of  the  corporation  cannot  be  attained 
under  general  laws.  All  general  laws  and  special  acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to  time  or  repealed."  Section  1,  art 
8,  Const  1846,  N.  Y. 

It  is  claimed  by  the  learned  counsel  for  the  respondent  that  this 
constitutional  provision  was  not  self-operative,  and  that  a  charter  grant- 
ed under  a  special  act  or  general  law  after  the  Constitution  of  1846 
went  into  effect  could  not  be  altered,  unless  the  special  act  or  general 
law  itself  specifically  so  provided.  It  is  conceded  on  every  hand  that 
this  provision  found  its  way  into  the  fundamental  law,  to  remedy  the 
consequences  of  the  decision  of  the  Supreme  Court  of  the  United  States 
in  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  4  L. 
Ed.  629,  the  effect  of  which  was  that,  in  the  absence  of  reservation  of 
power  to  do  so,  a  state  Legislature  might  not  alter  the  charter  of  a  cor- 
poration organized  under  and  by  virtue  of  its  laws  Full  effect  should 
be  given  to  the  evident  intent  of  the  constitutional  provision.  The 
power  to  amend  or  alter  a  general  law  or  special  act,  under  and  by  force 
of  which  a  corporation  springs  into  being,  carries  with  it  the  power  to 
alter  the  charter  of  the  corporate  body  itself;  for  the  body  exists  by 
reason  of  the  act.  and  rests  for  the  protection  and  enjoyment  of  its 
nghts  and  privilege*  upon  its  grants.  The  charter  is  to  such  extent 
one  with  the  act  which  creates  it;  that  power  to  alter  the  latter  must 
imply  power  to  alter  the  charter  itself.  This  view  is  supported  by 
authority  In  Barnes  v.  Arnold,  45  App.  Div.  314,  61  N.  Y.  Supp.  85, 
affirmed  169  N.  Y  611,  62  N.  E.  1093,  the  court  said 

"But  It  seems  to  us  that  it  Is  not  necessary  to  have  recourse  in  this  instance 
to  what  Is  termed  the  'reserve  power'  of  the  Legislature,  for  the  reason 
that  the  right  to  alter  and  amend  any  corporate  privileges  granted  by  the 
state  is  clearly  conferred  by  the  fundamental  law  Itself.  By  article  8  of  the 
Constitution  of  1846,  to  which  it  is  conceded  on  all  hands  the  enactment  of 
1892  must  conform,  It  was  provided,  among  other  things,  as  follows,  viz.: 
'Section  1.  Corporations  may  be  formed  under  general  laws,  but  shall  not,  ex- 
cept In  certain  cases,  be  created  by  special  act,'  and  that  'all  general  laws 
and  special  acta  passed  pursuant  to  this  section  may  be  altered  from  time  to 
time  or  repealed.'  •  *  *  Here,  then,  Is  conferred  upon  the  Legislature 
In  unmistakable  terms  the  power  to  create  any  and  all  corporations  by  general 
laws,  the  right  to  alter  and  amend,  in  its  discretion,  all  such  laws,  and  ISie 
power  to  enact  such  measures  as  will  secure  the  creditors  of  all  corporations 
thus  formed  by  the  Individual  liability  of  the  incorporators,  or  by  such  other 
means  as  may  be  deemed  available.  How  could  a  grant  of  legislative  power 
be  more  liberally  conferred  or  more  clearly  defined,  and  how  could  the  mem- 
bers of  any  corporation  created  while  these  provisions  were  in  operation 
possibly  mlaconstrue  their  force  and  effect?" 

Having  reached  the  conclusicm  that  the  power  to  alter  or  amend 
was  vested  m  the  Legislature,  the  second  question  for  determination 
is  whether  or  not  that  power  is  sufficiently  comprehensive  to  deprive 
this  plaintiff  and  his  fellow  stockholders  of  the  exclusive  right  of  elect- 
ing a  majority  of  the  directors  of  the  society  I  also  agree  with  the 
result  reached  by  Mr.  Justice  WOODWARD  that  this  is  embraced 
within  the  reserve  power  of  the  Legislature.  The  proposition  seems  to 
be  estabhshedby  controUing  authority,  and,  if  the  deductions  drawn  from 
the  cases  to  be  cited  are  logical,  may  hardly  be  considered  an  open  ques- 
tion.   Grobe  v.  Erie  County  Mutual  Ins.  Co.,  39  App.  Div.  183,  57 
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N.  Y.  Supp.  290,  was  unanimously  affirmed  in  the  Court  of  Appeals 
(169  N.  Y.  613,  62  N.  E.  1096),  upon  the  opinion  read  in  the  Appel- 
late Division.  In  that  case  the  voting  power  was  taken  from  the 
policy  holders  of  a  mutual  insurance  company,  upon  whom  it  was 
conferred  by  the  charter,  and  given  to  the  stockholders.  In  the  case 
at  bar,  part  of  the  voting  power  is  proposed  to  be  taken  from  the 
stockholders  and  given  to  the  policy  holders.  The  principle  involved 
is  necessarily  the  same.  Speaking  of  the  constitutional  question  in- 
volved in  the  reserve  power  to  alter  or  repeal,  Mr.  Justice  FoUett  said : 
"Pursuant  to  tbls  provision,  the  statutes  under  which  this  corporation 
was  organized  and  by  which  It  must  be  controlled  were  passed,  and  every 
person  who  became  a  member  of  the  corporation  did  so  with  full  knowledge 
that  it  might  be  at  any  time  changed  from  a  raatual  to  a  stock  corporation, 
upon  certain  terms  and  conditions,  and  that  under  this  provision  of  the  Oon- 
stitution  these  terms  might  at  any  time  be  changed  by  the  Legislature." 

In  Looker  v.  Maynard,  179  U.  S.  46,  21  Sup.  Ct.  21,  45  L.  Ed.  79, 
the  authority  of  the  Legislature  to  pass  an  act  permitting  each  stockhold- 
er of  a  corporation  theretofore  organized  to  cumulate  his  votes  upon 
any  one  of  more  candidates  for  directors  was  upheld.  If  the  Legis- 
lature has  power,  under  its  reserve  power  to  alter,  to  provide  for 
cumulative  voting,  and  thereby  change  the  voting  value  of  shares, 
and  deprive  the  majority  of  the  exclusive  absolute  right  of  electing 
all  the  directors,  it  follows  that  the  right  of  the  stockholders  may  be 
limited  to  the  extent  of  vesting  in  policy  holders  the  privilege  of  elect- 
ing a  majority  of  the  directors.  The  power  of  the  stockholder  is  not 
annihilated;  his  right  to  a  voice  in  the  choice  of  directors  is  still 
present — a  diluted  power,  if  you  please,  or  a  weaker  voice,  as  you  will, 
but  still  his  interest  remains. 

The  third  proposition  is  whether  the  proposed  amended  charter  is 
authorized  by  the  provisions  of  the  statute  under  which  the  directors 
have  acted.  Upon  that  question  I  am  unable  to  agree  with  the  views 
of  Mr.  Justice  WOODWARD.  The  directors  of  the  defendant  soci- 
ety assumed  to  place  in  operation  the  new  proposed  charter  (from 
which  quotation  has  been  made)  under  and  by  virtue  of  the  power  con- 
ferred upon  insurance  companies  in  this  respect  by  section  52  of  the 
insurance  law  (chapter  690,  p.  1965,  Laws  of  1892,  as  amended).  To 
reach  a  correct  conclusion  upon  this  branch  of  the  case,  it  is  necessary 
to  examine  with  some  care  the  changes  which  this  section  has  under- 
gone since  its  enactment.  It  originally  passed  in  the  year  1853.  It  then 
read  as  follows : 

"Section  52.  Reorganization  of  Existing  Corporations  and  Amendment  of 
Oertiflcates.  Any  domestic  Insurance  corporation  existing  or  doing  business 
at  the  time  this  chapter  takes  ^ect,  and  not  incorporated  under  any  law 
repealed  by  this  chapter,  may,  by  a  vote  of  a  majority  of  its  directors,  accept 
the  provisions  of  this  chapter  and  amend  its  charter  to  conform  with  the 
same,  upon  obtaining  the  consent  of  the  superintendent  of  insurance  theretol 
In  writing ;  and  thereafter  It  Rhall  be  deemed  to  have  been  incorporated  under 
this  chapter.  ESvery  domestic  Insurance  corporation  may  amend  its  charter 
or  certiflcate  of  incorporation  by  inserting  therein  any  statement  or  matter 
which  might  have  been  originally  Inserted  therein." 

But  chapter  463,  p.  887,  of  the  Laws  of  1853,  under  which  the  de- 
fendant society  was  organized,  was  specifically  repealed  by  the  insur- 
ance law  of  1892,  and  lunce  the  first  sentence  of  the  section  just  quoted 
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would  not  apply  to  the  society,  because  that  was  applicable  only  to 
insurance  companies  not  incorporated  under  any  law  repealed  by  that 
act.  The  Legislature  of  1893,  however,  amended  this  section  (chapter 
726,  p.  1802,  Laws  of  1893),  so  as  to  read  as  followis : 

"Sec.  S2.  Reorganization  of  ElxlstlnK  Corporations  and  Amendments  of  Cer 
tlflcates.  Any  domestic  corporatlcm  existing  or  doing  business  at  the  time 
this  chapter  takes  ^ect,  may,  by  a  vote  of  a  majority  of  Its  directors  or 
trustees  accept  provisions  of  this  chapter  and  amend  Its  charter  to  conform 
with  the  same,  upon  obtaining  the  consent  of  the  superlntoident  of  insurance 
thereto  In  writing;  and  thereafter  It  shall  be  deemed  to  hare  been  Incor- 
porated undo-  this  Chapter,  and  every  such  corporation  in  reincorporating 
under  this  provision,  may  for  that  purpose  so  adopt  in  whole  or  in  part  a 
new  charter,  in  conformity  herewith,  and  include  therein  any  or  all  duinges 
from  its  existing  charter,  to  cover  and  enjoy  any  or  all  the  privileges  and 
provisions  of  existing  laws  which  might  be  so  Included  and  enjoyed  if  It 
were  originally  incorporated  thereunder." 

Section  1  of  the  act  also  provided  that  nothing  in  any  of  its  sections 
should  apply  to  any  insurance  corporation  incorporated  under  articles 
6  and  7  of  the  insurance  law. 

Since  the  defendant  society  was,  at  the  time  of  the  action  of  the 
board  of  directors  now  complained  of,  a  domestic  corporation,  exist- 
ing and  doing  business  when  the  insurance  law  took  effect,  the  first 
sentence  of  section  52  thereof,  of  course,  applied  to  it.  And  so  the 
section  existed,  as  far  as  it  is  important  for  us  to  inquire,  until  the 
year  1901,  when  by  chapter  722,  p.  1779,  of  the  Laws  of  that  year 
the  following  paragraph  was  added  thereto : 

"This  section  shall  apply  to  Insurance  corporations  organized  under  or  sub- 
ject to  article  six  of  the  insurance  law,  as  well  as  to  insurance  corporations 
organized  under  special  charters  or  articles  two  and  ten  of  the  insurance 
law ;  all  contracts,  policies  and  certificates  issued  by  such  corporations  prior 
to  accepting  the  provisions  of  this  chapter  shall  be  valued  as  one  year  t«in 
of  Insurance  at  the  ages  attained,  excepting  when  such  contracts,  piriicies 
or  certificates  shall  provide  for  a  limited  number  of  specified  premiums  or 
for  specified  surrender  values,  in  wliluh  case  they  shall  be  valued  as  provided 
in  article  two,  section  eighty-four  of  the  insurance  law." 

It  is  urgently  insisted  that  this  amendment  of  1901  operated  to  ex- 
clude from  the  purview  of  the  section  corporations  not  oi^nized  under 
article  6  of  the  insurance  law,  or  under  special  charters,  or  articles 
2  and  10  of  the  insurance  law ;  it  being  contended  that  the  amendment 
of  1901  was  meant  to  limit  the  application  of  section  52.  The  claim 
is,  however,  it  seems  to  me,  without  merit.  It  was  manifestly  the 
purpose  of  the  amendment  to  extend,  rather  than  limit,  l^e  operation 
of  the  section,  and  to  add  to  the  number  of  corporations  which  were 
to  be  subject  to  the  provisions  thereof.  By  virtue,  then,  of  the  pro- 
visions of  section  62,  the  board  of  directors  of  the  defendant  society 
undertook,  by  their  resolution  of  March  21,  1905,  to  effect  the  adoption 
y  of  a  new  charter,  that  the  corporation  might  enjoy  the  privileges  and 
provisions  of  the  laws  now  existing ;  such  being  the  manifest  intention 
of  the  enactment  in  section  63  of  the  insurance  law.  One  of  the  pro- 
visions of  such  existing  law,  the  advantage  of  which  the  directors 
sought  to  obtain  for  the  defendant  society,  is  apparently  contained  in 
section  70  of  the  insurance  law,  which,  after  providing  that  13  or  more 
persons  may  become  a  corporation  for  the  purpose  of  making  insur- 
ance upon  the  lives  of  persons,  by  making  and  filing  in  the  office  of 
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the  snperintendent  of  insarance  a  certificate  signed  by  them,  stating 
their  intention,  and  setting  forth  a  copy  of  tfie  charter,  prescribes  what 
that  charter  may  contain  in  this  language : 

"It  tbaU  state  the  name  of  the  proposed  corporation,  the  place  where  It  U 
to  be  located,  the  kind  of  Insurance  to  be  undertaken,  and  under  which  of 
Uw  foregoing  anbdlylsions  It  Is  antborlEed,  the  mode  and  manner  In  which  Its 
corporate  powers  are  to  be  exercised,  the  manner  of  electing  Its  directors 
and  officers,  a  majority  of  whom  shall  be  citizens  and  residents  at  this  state, 
tlie  time  of  snch  election,  the  manner  of  filling  vacancies,  the  amount  of  its 
capital,  and  such  other  particulars  as  may  be  necessary  to  explain  and  make 
manifest  the  objects  and  purposes  of  the  corporation." 

And  it  is  asserted  that,  because;  the  privilege  is  accorded  the  13  or 
more  persons  to  adopt  a  charter  which  shall  declare  "the  manner  of 
electing  its  directors  and  officers,"  it  was  within  the  power  of  these 
directors  to  propose  for  adoption  a  charter  which  should  give  the  power 
of  electing  the  majority  of  the  directors  to  the  policy  holders,  although 
under  the  original  charter  the  policy  holders  had  no  such  right.  It  is 
not  dear  to  my  mind,  however,  that  the  language  is  sufficiently  broad 
for  the  purpose.  The  word  "manner,"  while  more  comprehensive  in 
its  meaning  and  uses  than  either  the  word  "method"  or  "mode,"  may 
with  much  reason  be  held  to  mean  in  that  connection  the  procedure  of 
electing  directors  and  officers,  rather  than  a  definition  of  the  classes 
in  whom  the  suffrage  should  lie.  This  is  a  debatable  question,  not 
entirely  free  from  doubt,  which  it  is  unnecessary  to  decide,  for  else- 
where in  the  statutes  is  to  be  found  general  authority  for  a  provision 
in  articles  of  incorporation  that  others  than  stockholders  may  compose 
such  electorate.  At  the  time  of  its  passage,  section  20  of  the  general 
corporation  law  (chapter  687,  p.  1807,  Laws  1892)  provided : 

"At  every  election  of  directors  and  meeting  of  the  members  of  any  cor- 
|)oratl<Bi,  every  member  who  is  not  in  default  in  the  payment  of  his  subscrip- 
ttons  upon  his  stock  or  disquallfled  by  the  by-laws,  shall  be  entitled  to  one 
Tote^  if  a  non-stock  corporation,  and.  If  a  sto<±  corporation,  to  one  vote  for 
•my  afaare  of  stock  held  by  him  for  ten  days  Immediately  preceding  the 
election  or  meeting." 

And  it  is  said  that  by  force  of  this  section  of  the  general  corporation 
law  stockholders  have  the  indefeasible  exclusive  right  to  vote  for 
directors.  But  by  chapter  355,  p.  975,  of  the  Laws  of  1901,  that  section 
was  amended  so  as  to  provide  that : 

"Unlest  othertotae  protMei  in  the  certificate  of  incorporation,  every  stock- 
bolder  of  record  of  a  stock  corporation  shall  be  entitled  at  every  meeting 
of  the  corporation  to  one  vote  for  every  share  of  stock  Btanding  in  his  name 
OD  the  books  of  the  corporation ;  and  at  every  meeting  of  a  non-stock  cor- 
poration, every  member,  unless  disqualified  by  the  by-laws  shall  be  entitled 
to  one  yota." 

The  words  italicized  express  a  new  statutory  provision,  which,  in 
effect,  declares,  and  it  is  thereby  clearly  contemplated,  that  a  certificate 
of  incorporation  ma^  lawfully  provide  that  others  than  stockholders 
nuy  vote.  Hence  moorporators  of  a  new  company  might  provide 
in  the  articles  of  incorporation  that  the  voting  power  should  be  lodged 
elsewhere  than  in  the  stockholders,  where  it  usually  resides;  and  if 
nich  a  proTinon  is  competent  by  virtue  of  that  amendment  in  the  case 
of  a  new  corporation,  it  is  clearly  competent,  pursuant  to  the  provisions 
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of  section  62  of  the  insurance  law,  in  the  case  of  a  new  charter  being 
adopted  by  the  defendant  society. 

It  is  apparent,  therefore,  that  statutory  authority  exists  for  the  action 
of  the  board  of  directors  of  the  defendant  society  in  the  adoption  of 
a  charter  which  accords  to  policy  holders  the  privilege  of  electing  a 
majority  of  the  directors,  thereby  restricting  flie  privilege  of  stock- 
holders in  that  respect.  Inasmuch  as  there  was  reserved  to  the  Legis- 
lature the  power  to  pass  laws  by  which  this  change  might  be  effected, 
and  inasmuch  as  the  change  itself  does  not  impair  the  obligation  of 
any  contract  of  the  plaintiff,  or  deprive  him  of  property  without  due 
process  of  law,  the  interlocutory  judgment  appealed  from  should  be 
reversed,  and  the  demurrer  to  the  complaint  sustained. 

The  appeal  from  the  order  granting  a  temporary  injunction  should 
likewise  prevail,  for  the  injunction  cannot  stand  upon  a  complaint 
which  fails  to  state  a  cause  of  action. 


(109  App.  Div.  81.) 

WIBBER  T.  NEW  YORK  OEJNT.  &  H.  H.  R.  CO. 

(Supreme  (3ourt,  Appellate  Division,  First  Department.    November  24,  1905.) 

RAiLBOAns— Operation  of  Trains— Duty  to  Give  Wabning. 

A  track  driver  was  sent  by  his  employer  to  a  steamship  pier  with  a 
load  of  freight  While  unloading  his  track  at  the  pier,  be  was  Injured 
by  his  horses  taking  fright  at  a  noise  made  by  the  cars  of  a  railroad  on 
the  tracks  of  the  pier.  The  pier  was  under  the  exclusive  control  of  the 
steamship  company,  and  trucks  and  trains  while  on  the  pier  were  there 
with  the  consent  of  the  steamship  company,  and  were  operated  in  obedi- 
ence to  the  direction  and  control  of  its  agentB.  Held,  tiiat  the  railroad 
was  not  bound  to  give  the  truckman  notice  of  the  movements  of  Its 
train  upon  the  pier. 

Patterson  and  Clarke,  JJ.,  dissentliij. 

Appeal  from  Trial  Term,  New  York  (^ounty. 

Action  by  Charles  Wieber  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  for  plaintiff  and  from  an 
order  denying  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  INGRAHAM,  JJ. 

Robert  A.  Kutschbock,  for  appellant 
Don  R.  Almy,  for  respondent. 

McLAUGHLIN,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  reason  of  de- 
fendant's negligence.    Plaintiff  had  a  recovery,  and  defendant  appeals. 

On  the  14th  of  February,  1902,  the  plaintiff  was  injured  while  un- 
loading a  truck  by  the  sudden  starting  of  the  horses  attached  to  it.  It 
is  alleged  that  the  sudden  starting  of  the  horses  was  caused  by  the  ap- 
proach of  an  engine  and  train  of  cars  belonging  to  the  defendant  The 
negligence  charged  was  the  failure  of  the  defendant  to  give  plaintiff 
notice  of  such  approach.  At  the  time  of  the  accident  plaintiff  was,  and 
for  some  time  immediately  prior  thereto  had  been,  employed  as  a  driver 
for  one  Smith,  who  did  a  general  trucking  business:    On  the  day  in 
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Question  he  was  directed  to  take  a  load  of  radiators  to  the  White  Star 
,ine  pier  in  the  city  of  New  York,  known  as  Pier  No.  48,  North  river. 
This  pier  extends  from  West  street  into  the  Hudson  river  in  an  easterly 
and  westerly  direction  several  hundred  feet,  and  is  about  150  feet 
in  width.  The  defendant  maintains  a  railroad  track  in  West  street, 
which  is  immediately  in  front  of  the  pier,  and  from  this  track  there 
extends  a  switch  track,  which  runs  upon  and  parallel  with  the  side  of 
the  pier  for  a  short  distance,  then  turns  to  the  north  around  the  pier 
oflfice,  which  is  in  the  center  of  the  pier,  then  turns  back  again,  and 
continues  as  a  straight  track  to  the  end  of  the  pier,  making  two  curves 
as  it  turns  around  the  office  of  the  steamship  company.  The  pier  is 
under  the  control  of  the  steamship  company.  The  only  business  con- 
ducted upon  it  is  its  business,  consisting  of  both  freight  and  passenger, 
and  it  regulates  and  controls  the  access  to  the  pier  both  of  vehicles 
and  trains.  The  northern  entrance  to  the  pier  was  used  for  teams  and 
the  southern  entrance  for  trains.  At  both  entrances  gates  were  main- 
tained, which  made  it  impossible  to  go  upon  the  pier  until  consent 
had  been  obtained  from  the  agents  or  representatives  of  the  steamship 
company  and  the  gates  were  opened.  After  a  vehicle  or  train  had 
passed  through  the  gates,  and  while  on  the  pier,  it  was  subject  to  the 
direction  and  control  of  such  agents  or  representatives.  Prior  to  the 
day  plaintiff  was  injured,  he  had  been  upon  this  pier  many  times,  and 
was  familiar  with  the  method  of  there  delivering  freight.  On  the  day 
of  the  accident,  a  representative  of  the  steamship  company,  and  one 
having  authority  to  authorize  trucks  to  enter  upon  the  pier,  met  the 
plaintiff  at  the  gate  where  vehicles  entered,  and  directed  him  to  go  to 
a  certain  hatchway  some  200  feet  away,  and  there  unload  his  truck. 
He  did  as  directed,  and  while  in  the  act  of  unloading,  several  cars  be- 
longing to  the  defendant,  loaded  with  freight  for  the  steamship  com- 
pany, were  backed  from  the  tracks  in  Center  street  onto  the  switch  to 
the  gate  leading  onto  the  pier  and  stopped.  An  agent  of  the  steam- 
ship company  directed  that  the  gate  be  opened,  which  was  done,  and  the 
train  then  backed  onto  the  pier,  and  the  conductor  in  charge  of  the  train 
was  directed  by  one  Donnelly,  the  agent  of  the  steamship  company,  to 
take  it  to  a  certain  place.  This  was  done,  and  after  some  of  the  cars 
had  been  unloaded,  Donnelly  directed  that  the  train  be  moved  to 
another  place,  for  the  purpose  of  unloading  the  balance,  and  while 
making  the  second  movement  it  was  necessary  for  the  cars  to  pass 
around  one  of  the  curves  referred  to,  in  doing  which  the  cars  bumped 
together,  making  considerable  noise,  which  frightened  the  horses  in 
charge  of  the  plaintiff,  causing  them  to  suddenly  start,  thereby  throw- 
ing some  of  the  radiators  onto  him,  and  causing  the  injuries  of  which 
he  complained. 

No  testimony  was  given  at  the  trial  that  the  track  was  in  a  defective 
condition  or  negligently  constructed  in  plan,  curves,  or  otherwise. 
The  testimony  was  directed  solely  to  establishing  the  defendant's  negli- 
gence, which  consisted  in  the  operation  of  the  train,  viz.,  in  its  failure 
to  give  the  plaintiff  notice  of  the  approach  of  the  train. 

I  am  of  the  opinion,  upon  the  facts  stated,  the  defendant  was  not 
liable.  It  may  be  conceded  that  the  train  was  negligently  operated,  and 
that  the  plaintiff  should  have  been  warned  of  its  approach,  but  if  such 


Digitized  by 


Google 


30  96  MBW  TOSK  8UFPLBMENT  (Sup.  Ct. 

•ad  110  Naw  York  Stata  Reporttr 

concession  be  made,  it  does  not  follow  that  the  negligent  act  was 
imputable  to  the  defendant,  or  that  it  could  be  held  responsible  for  it. 
The  testimony  establishes  beyond  dispute  that  the  steamship  company, 
the  lessee  of  the  iMer,  assumed  and  exercised  exclusive  authority  as  to 
the  admission  of  vehicles  and  trains  to  the  pier,  and  also  exclusive 
direction  as  to  their  movements  when  they  were  once  upon  it  It  also 
establishes  that  the  movement  of  the  defendant's  train  was  made 
pursuant  to  instructions  of  the  representative  of  the  steamship  com- 
pany, and,  this  being  so,  the  defendant  was  under  no  obligation  to  give 
the  plaintiff  notice  of  the  approach  of  the  train.  A  person  injured  by 
the  ne^igent  act  of  another  must  pursue  the  person  causing  the  in- 
jury. The  case  of  master  and  servant  is  an  exception  to  the  general 
rule.  There  the  n^ligence  of  the  latter  is  imputable  to  the  master 
where  the  servant,  in  doing  the  act  which  causes  the  injury,  is  acting 
within  the  scope  of  his  employment.  Engel  v.  Eureka  Club,  137  N.  Y. 
100,  32  N.  E.  1052,  33  Am.  St  Rep.  692.  Here  no  such  relation  ex- 
isted, and  the  plaintiff,  to  be  entitled  to  recover,  was  bound  to  prove 
that  his  injuries  were  caused  by  the  negligent  act  of  the  defendant ;  and 
this,  as  it  seems  to  me,  he  did  not  do.  The  fact  that  the  conductor 
and  engineer  in  charge  of  the  train  were  the  servants  of  the  defendant 
does  not  make  it  liable  unless  at  the  time  such  persons  were  under  its 
control  and  management.  As  said  by  Judge  O'Brien  in  Higgins  v. 
Western  Union  Tel.  Co.,  156  N.  Y.  76,  50  N.  E.  500,  66  Am.  St.  Rep. 
537 : 

"The  fact  that  the  party  to  whose  wrongful  or  negligent  act  an  Injury  may 
be  traced  was  at  the  time  In  the  general  employment  and  pay  of  another  pei^ 
son  does  not  necessarily  make  the  latter  the  master,  and  responsible  for  bis 
acts.  The  master  is  the  person  in  whose  bnslness  he  Is  engaged  at  the  time, 
and  who  has  the  right  to  control  and  direct  his  conduct  Servants  who  are 
employed  and  paid  by  one  person  may,  nevertheless,  be  ad  hoc  the  serrants  of 
another  in  a  particular  transaction,  and  that,  too,  when  their  general  employer 
Is  Interested  in  the  work." 

Applying  that  rule  to  the  conceded  facts  in  this  case,  I  am  unable  to 
see  how  a  recovery  can  be  sustained.  As  already  said,  the  train  could 
not  enter  upon  the  pier  until  the  agents  or  representatives  of  the  steam- 
ship company  had  opened  the  gate,  and  given  permission  for  it  to  do 
so;  and  then  when  it  was  upon  the  pier  it  could  only  be  moved  as 
directed  by  such  agents  or  representatives.  The  business  there  trans- 
acted was  the  business  of  the  steamship  company,  and  no  one  else. 

The  case  in  principle  cannot  be  distinguished  from  Mclnemey  v. 
Delaware  &  Hudson  Canal  Company,  151  N.  Y.  411,  45  N.  E.  848. 
There  the  plaintiff  was  in  the  employ  of  one  Willard,  the  proprietor 
of  a  lumber  yard  into  which  a  switch  had  been  constructed,  extend- 
ing from  the  defendant's  tracks.  When  Willard  desired  to  move  any 
of  the  cars  loaded  with  lumber  standing  upon  the  tracks  in  his  3rard, 
he  sent  word  to  the  defendant,  and  a  switch  engine,  with  a  crew,  would 
go  to  the  yarA  for  that  purpose.  It  was  customary  for  the  engine  to 
stop  at  the  entrance  to  the  yard,  and  then  word  would  be  sent  to 
Willard  that  they  were  ready  to  do  his  work.  This  course  of  procedure 
was  pursued  on  the  day  plaintiff  was  injured.  Willard  was  notified, 
and  under  his  direction  the  engine  entered  upon  the  track  in  the  yard 
for  the  purpose  of  coupling  the  cars  and  drawing  them  out    The  plain- 
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tiflF  and  a  fellow  workman  were  between  two  of  the  cars,  engaged  in 
moving  one  of  them  by  hand,  at  the  time  the  engine  was  backed  down, 
and  the  cars  were  forced  together  and  plaintiff  injured.  It  was  held 
that  the  railroad  company  was  not  liable ;  that  Willard  was  the  master 
of  the  persons  engaged  in  moving  the  cars,  and  not  the  defendant ;  the 
court  saying: 

"It  would  donbtleBs  hare  been  a  careless  and  negligent  act  for  the  engine 
crew,  npon  being  sent  for,  to  have  entered  the  yard  of  the  plaintiff,  and  be- 
gan the  work  of  coupling  and  moving  cars  without  notice  to  WUIard  or  bis 
r^resentatlve ;  but  tb^  discharged  their  whole  duly  to  plaintiff  and  to  all 
ttie  regular  employes  In  the  lumber  yard  when  they  notified  WlUard  on  the 
day  of  the  accident  of  theJr  readiness  to  proceed  with  bis  work,  and  there- 
upon altered  the  yard  with  the  engine,  and  coupled  and  moved  the  cars  In 
obedience  to  bis  orders." 

See,  also,  Hallett  v.  New  York  Central  &  Hudson  River  R.  Co.,  167 
N.  Y,  543,  60  N.  E.  653,  and  Diehl  v.  Robinson,  72  App.  Div.  19,  76 
N.  Y.  Supp.  262. 

In  the  present  case  the  train  was  backed  onto  the  pier  by  direction 
of  the  steamship  company,  and  it  was  then  moved  from  one  point  to 
another  by  the  same  direction.  Every  movement  of  the  train  while 
on  the  pier  was  by  an  order  of  the  representative  of  the  steamship  com- 
pany. Under  such  circumstances,  the  persons  engaged  in  moving  the 
train  were  the  servants  of  the  steamship  company,  and  not  of  the  de- 
fendant, and,  being  their  servants,  defendant  cannot  be  held  liaUe 
for  their  negligence,  if  such  existed.     . 

The  judgment  and  order  appealed  from,  therefore,  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

PATTERSON  and  CLARKE,  JJ.,  dissent 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  McLAUGHLIN  in 
the  reversal  of  this  judgment,  upon  the  ground  that  the  record  discloses 
no  evidence  to  justify  a  finding  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  accident  which  resulted  in  the  injury  to 
the  plaintiff.  The  pier  upon  which  the  plaintiff  was  employed  was 
under  the  exclusive  control  of  the  White  Star  Steamship  dompany. 
Its  employes  had  control  of  the  method  of  unloading  trucks  or  cars 
which  brought  merchandise  to  be  shipped  upon  its  steamships.  The 
railroad  trades  upon  this  pier  were  as  much  under  the  control  of  the 
steamship  company  as  was  the  rest  of  the  pier.  When  the  plaintiff 
brought  this  load  to  be  delivered  to  the  steamship  company,  he  was 
directed  by  its  employes  as  to  where  he  should  unload  his  truck,  and, 
following  their  directions,  he  proceeded  with  his  work.  When  the 
defendant  brought  these  cars  to  be  unloaded  for  the  same  purpose,  the 
steamship  company's  employes  directed  the  defendant's  employes  as  to 
where  their  cars  should  be  unloaded.  The  relation  of  the  defendant 
to  its  cars  while  on  the  dock  was  not  different  from  the  relation  of  the 
plaintiff  to  his  horses  and  truck.  Both  the  plaintiff  and  the  employes 
of  the  defendant  were  unloading  from  their  respective  vehicles  prop- 
erty to  be  shipped  by  the  steamship  company,  and  when  die  steam- 
ship company  directed  the  defendant's  employes  to  back  its  cars  over 
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the  trade  to  be  unloaded,  the  steamship  company's  employes  were  in 
charge  of,  and  had  control  of,  these  cars,  and  were  responsible  for 
their  management.  I  should  not  dispute  the  proposition  that  if  in 
backing  these  cars  upon  the  dock  the  employes  of  the  defendant  had 
negligently  collided  with  the  plaintiff's  truck  and  injured  him,  the 
defendant  would  be  responsible.  Nothing  of  the  kind,  however,  hap- 
pened. In  backing  the  cars  around  the  curve  in  the  track  upon  the 
steamship  company's  premises,  the  cars  came  together,  making  a  noise, 
which  frightened  the  plaintiff's  horses.  There  is,  however,  no  evi- 
dence to  show  that  the  employes  of  the  defendant  were  negligent  in 
the  management  of  its  cars,  but  it  would  seem  that  this  crashing  to- 
gether was  caused  by  the  form  of  the  curve  in  the  track.  The  primary 
cause  of  the  noise,  therefore,  was  the  curve  in  the  track,  for  which  the 
defendant  was  not  responsible.  When  the  cars  caught  upon  this  curve, 
they  were  some  distance  from  the  plaintiff's  truck,  and  between  it  there 
was  a  pile  of  freight,  so  that  neither  the  defendant's  employes  could 
see  the  plaintiff's  truck  nor  the  plaintiff  see  the  approaching  cars. 
There  was  no  collision,  and  no  danger  of  a  collision,  as  the  plaintiff's 
truck  was  not  upon  the  track.  It  is  said,  however,  that  defendant  was 
negligent  in  not  warning  those  upon  the  pier  of  the  approach  of  the 
cars ;  but  there  is  nothing  to  show  that  such  a  warning  was  necessary, 
so  long  as  the  track  over  which  the  defendant's  cars  were  being  pushed 
was  clear,  and  there  was  no  reason  for  the  defendant's  employes  to 
suppose  that  the  noise  caused  by  these  cars  being  pushed  upon  the 
track  would  frighten  the  truck  horses  so  as  to  cause  an  injury.  The 
duty  of  the  defendant's  employes  was  to  use  care  in  pushing  these  cars 
upon  the  tracks  laid  down  upon  the  pier.  There  was  no  duty  devolving 
upon  them  to  warn  all  the  other  people  upon  the  pier  that  the  cars  were 
approaching,  so  long  as  the  tracks  were  clear,  and  there  was  no  one  in 
a  situation  where  he  could  be  injured  by  the  passage  of  the  cars  over 
the  tracks.  That  these  horses  could  have  been  frightened  by  such  a 
noise  was  not  one  of  the  results  of  moving  the  train  over  this  track 
that  the  defendant's  employes  could  have  anticipated,  and  certainly  the 
fact  that  the  employes  of  the  defendant  did  not  warn  all  of  the  drivers 
of  trucks  upon  the  pier  that  the  cars  were  approaching  when  the  track 
itself  was  clear  was  no  proof  of  a  negligent  operation  of  the  cars  by 
the  defendant's  employes  which  made  the  defendant  liable  for  such  an 
accident  as  here  happened.  It  has  never  been  held  that  a  railroad  com- 
pany is  responsible  for  the  effect  of  a  noise  made  in  the  ordinary 
operation  of  its  cars  upon  horses  in  the  neighborhood.  Unless  the  de- 
fendant, as  distinguished  from  the  steamship  company,  had  imposed 
upon  it  a  duty  to  warn  all  persons  on  the  pier  when  the  car  was  ap- 
proaching, there  is  no  ground  for  saying  that  this  accident  was  the  re- 
sult of  its  negligence. 
I  think,  therefore,  the  complaint  should  have  been  dismissed. 

O'BRIEN,  P.  J.,  concurs. 
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In  re  liAWSON. 

(Supreme  CJonrt,  Appellate  Division,  First  Department.    November  24,  1905.) 

iHTOxicATina  LiQUOBS— PBOCKXDiNcta  TO  Cancei,  Tax  Cebtitioaiv— Appoiht- 

IIENT  OF  RKTKBKE  TO  TAKE  PBOOT. 

Laws  1896,  p.  69,  c.  112,  !  28,  Bubd.  2,  as  amended  by  Laws  1903,  p. 
1125,  c.  486,  provides  that  in  proceedings  to  cancel  a  liquor  tax  certif- 
icate, If  an  answer  Is  filed  raising  an  issue  as  to  material  facts,  "the 
court  shall  hear  proofs,  •  •  •  or  appoint  a  referee  to  take  proof  •  •  • 
and  report  the  evldenca"  By  Laws  1905,  p.  1787,  c.  680,  subd.  3,  this 
section  was  amended  by  striking  out  the  provision  as  to  the  appointment 
of  a  referee  to  take  proof.  Held,  that  in  such  proceedings  courts  still 
ha^ve  power  to  appoint  a  referee  under  Code  C51v.  Proc.  i  1016,  which 
provides  that  the  court  "may  •  •  •  direct  a  reference  •  •  • 
where  it  is  necessary  to  do  so  for  the  information  of  the  court;  and 
also  to  determine  and  report  upon  a  question  of  fact  arising  in  any 
stage  of  the  action  upon  a  motion  or  otherwise,  except  upon  the  pleading." 

Patterson  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Petition  of  Judson  Lawson  for  an  order  revoking  and  canceling 
a  liquor  tax  certificate  issued  to  John  P.  Williams.  From  an  order 
appointing  a  referee  to  take  proof  of  the  matters  alleged,  J.  P. 
Williams  appeals.     Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHIJN,  PATTER- 
SON, INGRAHAM,  and  LAUGHUN,  JJ. 

John  Macgregor,  for  appellant. 

Wm.  S.  Bennet,  for  petitioner  respondent. 

Herbert  H.  Kellogg,  for  State  Commissioner  of  Excise. 

INGRAHAM,  J.  The  petitioner  presented  a  petition  to  the  Su- 
preme Court,  asking  that  a  liquor  tax  certificate  issued  to  one  John 
P.  Williams  be  canceled,  upon  the  ground  that  the  statements  made 
in  the  application  for  the  liquor  tax  certificate  were  false,  and  that 
the  consents  required  by  section  17  of  the  Liquor  Tax  Law,  Laws 
1896,  p.  59,  c.  112,  were  not  properly  filed,  as  required  by  said  section, 
and  obtained  an  order  requiring  the  holder  of  the  liquor  tax  certifi- 
cate upon  a  day  named  to  show  cause  why  such  liquor  tax  certificate 
should  not  be  revoked  and  canceled.  Upon  the  return  day  the 
holder  of  the  certificate  filed  an  answer  denying  certain  of  the 
material  allegations  in  the  petition.  Whereupon,  on  motion  of  the 
petitioner,  the  court  appointed  a  referee  to  take  proof  of  the  matters 
alleged  in  ihe  petition  and  answer,  and  report  the  evidence  to  the 
court,  and  from  this  order  the  holder  of  the  liquor  tax  certificate 
appeals. 

Subdivision  2,  §  28,  of  the  Liquor  Tax  Law  (chapter  112,  p.  69,  of  the 
Laws  of  1896,  as  amended  by  chapter  486,  p.  1125,  of  the  Laws 
of  1903),  provides  that,  upon  the  day  specified  in  the  order  to  show 
cause,  the  justice,  judge,  or  court  before  whom  the  same  is  return- 
able should  grant  an  order  revoking  and  canceling  the  liquor  tax 
certificate,  unless  the  holder  of  said  certificate  should  present  and 
file  an  answer  to  said  petition  which  denies  each  and  every  violation 
of  the  liquor  tax  law  alleged  in  the  petition,  and  raises  an  issue  as 
86N.T.S.— 8 
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to  any  of  the  facts  material  to  the  granting  of  such  order;  "in  which 
event  the  said  justice,  judge  or  court  shall  hear  the  proofs  of  the 
parties,  and  may,  if  deemed  necessary  or  proper,  take  testimony 
in  relation  to  the  allegations  of  the  petition  or  answer,  or  appoint 
a  referee  to  take  proof  in  relation  thereto,  and  report  the  evidence 
to  such  justice,  judge  or  court  without  opinion.  By  chapter  680, 
p.  1737,  subd.  3,  of  the  Laws  of  1905,  this  section  was  amended  so 
as  to  read  as  follows : 

"On  tbe  day  apeclfled  In  sucb  order,  the  Justice,  Judge  or  court  before 
wbom  tbe  saiue  1b  returnable  sbali  grant  such  order  revoking  and  canceling 
tbe  said  liquor  tax  certificate,  unless  tbe  bolder  of  said  liquor  tax  cer- 
tificate sball  present  and  file  an  answer  to  said  petition,  wblcb  denies  eacb 
and  every  violation  of  tbe  liquor  tax  alleged  In  tbe  petition,  and  raises  an  issue 
as  to  any  of  tbe  facts  material  to  tbe  granting  of  socb  order,  in  wblcb  event 
tbe  said  Justice,  Judge  or  court  sball  bear  tbe  proofs  of  tbe  parties  in  rela- 
tion to  tbe  allegations  of  tbe  petition  or  answer." 

By  this  amendment  there  was  stricken  from  the  act  the  provision 
by  which  the  court  was  authorized  to  appoint  a  referee  to  take  the 
proof;  and  the  question  presented  upon  this  appeal  is  whether, 
when  an  appHcation  is  made  to  the  Supreme  Court,  the  court  has  any 
power  when  an  answer  to  the  petition  is  interposed  to  have  the  proof 
taken  before  a  referee.  Under  the  provisions  of  this  statute, 
before  the  amendment  of  1905,  upon  the  return  of  the  order  to  show 
cause,  where  no  answer  was  interposed,  it  was  held  that  the  court 
had  power  to  order  a  reference  to  take  proof  of  the  facts,  although  no 
such  power  was  expressly  given  bv  the  act.  Matter  of  Cullinan, 
93  App.  Div.  540,  87  N.  Y.  Supp.  817,  followed  in  this  department 
in  Matter  of  Cullinan,  94  App.  Div.  619,  88  N.  Y.  Supp.  1095. 

This  is  a  special  proceeding  under  section  3334  of  the  Code  of  Civil 
Procedure,  and  it  must  be  controlled  by  the  general  rules  established 
for  the  hearing  and  disposition  of  special  proceedings.  It  is  not  an 
action,  and  the  rules  applicable  to  the  taking  of  testimony  in  civil 
actions  are  not  applicable.  The  situation  was  that  a  question  of 
fact  was  presented,  to  be  determined  by  the  court  in  this  special 
proceeding,  where  the  court  was  directed  by  the  statute  to  hear  the 
proof  of  the  parties  in  relation  to  the  allegations  in  the  petition  and 
answer.  It  was  the  evident  intent  of  this  statute  that  there  should 
be  a  summary  disposition  of  the  proceeding  by  the  court  upon  proof 
to  be  taken.  The  question  is,  now  was  that  proof  to  be  taken? 
Must  it  be  before  the  court,  or  may  this  proof  be  taken  before  a 
referee,  so  that  upon  the  proof  so  taken  the  court  can  determine  the 
question  raised  by  the  petition  and  answer? 

Section  1015  of  the  Code  of  Civil  Procedure  provides  that  the 
court  "may  likewise  of  its  own  motion  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  reference, 
*  *  *  where  it  is  necessary  to  do  so,  for  the  information  of  the 
court;  and  also  to  determine  and  report  upon  a  question  of  fact 
arising  in  any  stage  of  the  action  upon  a  motion  or  otherwise, 
except  upon  tiie  pleading." 

A  consideration  of  these  provisions  would  seem  to  show  that  it 
was  the  intention  of  the  Legislature  to  give  the  court  a  discretion 
as  to  die  method  by  which  proof  should  be  taken,  when  it  was 
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required  for  the  information  of  the  court  in  any  special  or  summary 
proceeding,  where  there  was  no  express  provision  upon  the  subject. 
It  has  alwa3rs  been  the  practice  of  the  Supreme  Court  to  order  a 
reference  where  the  court  had  to  dispose  of  a  question  of  fact, 
except  on  the  trial  of  an  issue  of  fact  arising  upon  the  pleadings 
in  a  civil  or  criminal  action.  There  is  a  large  class  of  proceedinsrs 
where  the  court  is  called  upon  to  determine  the  facts,  and  it  has 
alwajrs  been  the  practice  in  tiiose  cases  when  the  facts  are  disputed 
to  take  the  proof  before  a  referee.  The  referee  in  such  case  does 
not  decide  the  questions  of  fact.  He  is  an  officer  to  take  the  proof, 
reduce  it  to  writing,  and  report  to  the  court,  and  upon  such  proof 
the  court  determines  the  question  presented.  Thus,  it  has  been 
held  that  the  court  has  the  power  to  appoint  a  r^eree  to  take  the 
evidence  in  a  proceeding  to  vacate  an  assessment  (Matter  of  Bohm, 
4  Hun,  559) ;  in  a  mandamus  proceeding  (People  v.  St.  L.  &  San  Fr. 
Ry.  Co.,  44  Hun,  55S) ;  and  in  a  proceeding  to  punish  for  contempt 
(Davies  v.  Davies,  20  Abb.  N.  C.  170).  In  view  of  this  constant 
practice,  in  the  absence  of  an^y  express  provision  by  which  its  power 
is  restricted,  I  think  the  court  had  power  to  require  the  jwoof  to 
be  taken  before  a  referee. 

Nor  do  I  think  that  the  fact  that  the  provision  allowing  the  judge 
or  court  to  appoint  a  referee  was  stricken  from  the  statute  by  the 
amendment  of  1905  is  an  indication  that  it  was  the  intention  to 
compel  the  court  to  take  this  proof,  and  not  to  allow  it  to  be  taken 
by  a  referee.  The  present  situation  of  the  business  of  the  courts  in 
this  department  makes  this  a  question  of  importance.  The  judicial 
force  is  so  inadequate  to  perform  the  duties  required  of  it,  and  the 
arrears  are  now  so  great,  that  it  would  be  manifestly  impossible 
to  dispose  of  these  applications  in  the  summary  manner  in  which 
the  Legislature  intended  if  they  had  to  take  their  turn  with  the 
other  judicial  work.  Unless  the  testimony  in  these  proceedings  can 
be  taken  before  a  referee,  it  is  difficult  to  see  how  they  can  be  dis- 
posed of.  That  the  present  condition  of  judicial  work  in  this  depart- 
ment was  known  to  the  Legislature  when  the  amendment  of  1905 
was  passed  is  apparent  from  the  various  reports  that  have  been 
made  in  the  endeavor  to  provide  some  remedy  for  the  existing  con- 
ditions, and  it  could  not  have  been  the  intention  of  the  Legislature 
to  provide  this  summary  method  of  disposing  of  these  applications, 
when  from  the  condition  here  existing  it  would  have  been  absolutely 
impossible  that  they  should  be  so  disposed  of,  if  the  proof  had  to  be 
taken  in  all  cases  before  the  court;  and  this  conclusion  is  confirmed 
by  the  consideration  that  the  court  both  in  the  First  and  Second  De- 
partments had  held  that  the  power  existed,  irrespective  of  the  statute, 
as  it  existed  prior  to  1905,  to  refer  questions  of  fact  arising  in  these 
proceedings. 

My  conclusion  is  that  the  court  below  had  power  to  direct  the  proof 
to  be  taken  before  a  referee,  and  that  the  order  should  therefore  be 
affirmed,  with  $10  costs  and  disbursements. 

O'BRIEN,  P.  J.,  and  LAUGHLIN,  J.,  concur. 
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PATTERSON,  J.  I  dissent.  I  think  it  is  evident  that  the  L^s- : 
lature  by  the  amendment  of  1905  (Laws  1905,  p.  1737,  c.  680), 
eliminating  from  section  28  of  the  liquor  tax  law  the  provision  whidi 
enabled  a  justice  or  judge  or  court  to  appoint  a  referee  to  take  proof 
in  a  proceeding  for  the  cancellation  of  a  liquor  tax  certificate,  is  a 
legislative  expression  of  an  intent  to  withdraw  from  the  court  author- 
ity to  appoint  referees  in  such  proceedings.  When  a  statute  is  amended 
so  as  to  read  "as  follows,"  and,  as  thus  amended,  omits  provisions  of 
the  amended  law,  the  omission  is  to  be  r^arded  as  a  repeal  of  such 
provision.  Matter  of  Prime,  136  N.  Y.  355,  32  N.  E.  1091,  18  L. 
R.  A.  713. 

I  am  also  of  the  opinion  that  the  Legislature  had  authority  to 
direct  the  method  in  which  judicial  proceedings  under  the  liquor 
tax  law  should  be  conducted,  and  that  in  the  exercise  of  such  authority 
it  did  not  encroach  upon  the  power  or  jurisdiction  of  the  Supreme 
Court,  as  such  power  and  jurisdiction  inhere  in  it  under  the  Consti- 
tution of  the  state,  and  have  been  defined  generally  in  the  Code  of 
Civil  Procedure.  It  never  was  a  part  of  the  general  jurisdiction  of 
the  Supreme  Court  of  the  state  of  New  York  or  of  the  Court  of 
Chancery  of  the  state  of  New  York  to  regulate  or  revoke  licenses. 
A  liquor  tax  law  is  an  enactment  of  the  Legislature  conferring  rights 
upon  certain  persons,  which  rights  are  revocable  under  certain 
conditions.  Whether  those  conditions  exist  is  a  matter  of  judicial 
inquiry  under  the  act,  and  not  otherwise,  and  the  Legislature  has 
provided  the  manner  in  which  that  inquiry  shall  be  conducted.  It 
has  conferred  the  power  to  inquire,  and  the  authority  to  revoke  licenses 
after  such  inquiry,  upon  certain  tribunals  and  judicial  officers  of  the 
state,  namely,  a  justice  of  the  Supreme  Court,  or  a  Special  Term  of 
the  Supreme  Court,  or  a  county  judge,  under  varyin|^  circumstances. 
It  has  directed  in  detail  the  manner  in  which  the  inquiry  shall  be  con- 
ducted, namely,  by  the  presentation  of  a  petition  by  the  commissioner 
of  excise,  the  deputy  commissioner  of  excise,  or  any  taxpayer  of  the 
village  or  town  for  which  the  liquor  tax  certificate  was  issued.  It 
directs  that  notice  of  proceedings  be  given  to  parties ;  that  an  order  to 
show  cause  be  obtained;  that  the  petition  and  order  be  served;  that 
an  answer  be  permitted ;  and  then  Uie  method  of  inquiry  into  an  issue 
framed  is  provided  for.    The  act  also  provides  as  follows : 

"If  the  Bald  evidence  established  any  of  the  facts  hereinbefore  set  forth 
as  sufficient  to  revoke  and  cancel  the  certificate,  an  order  shall  be  granted 
by  said  justice,  Judge  or  court  revoking  and  canceling  such  certiflcata" 

Here  is  an  entirely  new  jurisdiction  to  adjudicate  conferred  upon 
courts  and  judicial  officers.  So  far  as  the  Supreme  Court  of  the 
state  is  concerned,  the  Legislature  has  full  power  to  regulate  proceed- 
ings under  the  liquor  tax  law.  By  section  3,  art.  6,  of  the  Constitu- 
tion of  the  state,  it  is  provided  that  the  Legislature  shall  have  the  same 
power  to  alter  and  regulate  proceedings  at  law  and  in  equity  that  it 
has  heretofore  exercised.  Statutes  have  frequently  been  passed  by 
the  Legislature  concerning  the  appointment  of  referees  by  judges  or 
judicial  officers,  as  is  remarked  by  Vann,  J.,  in  the  Matter  of  Davies. 
168  N.  Y.  110,  61  N.  E.  118,  56  L.  R.  A.  855 ;  and  if  the  right  to 
appoint  may  be  conferred  by  the  Legislature,  it  may  be  revoked  by 
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it  under  its  power  to  alter  and  r^fulate  proceedings.  The  jurisdic- 
tion and  the  method  of  exercising  if  are  conferred  by  one  and  the 
same  act,  and  there  is  no  question  here  of  the  general  powers  of  the 
Supreme  Court. 

McLaughlin,  j.,  concurs. 

(108  App.  Div.  122.)  ° 

WBIDNER  V.  OLIVIT  et  al. 
(Snpreme  Court,  Appellate  Division,  Third  I>q>artment    October  24,  1905.) 

1.  Apfil&I/— Rktixw— Plkadikos— Pbgsbntation  of  Question   Below. 

Where  a  complaint  was  not  demurred  to  or  challenged  by  motion  tor 
a  dismissal  for  failure  to  state  a  cause  of  action,  the  question  is  not  re- 
viewable. 

[Ed.  Note. — For  cases  In  point,  see  voL  2,  Cent.  Dig.  Appeal  and  Error, 
§S  1232-1236,] 

2.  Saux— Thkort  of  Actiior. 

The  defendants  not  having  excepted  to  the  theory  upon  which  the 
court  submitted  the  case  to  tbe  Jury  under  the  pleadings,  they  cannot 
urge  on  appeal  that  the  complaint  did  not  justify  the  submission  of  the 
case  upon  that  theory. 

3.  Faotobs— Plaos  of  Saix. 

As  a  general  rule,  goods  consigned  to  a  factor  for  sale  are  to  be  sold 
In  the  market  to  which  they  are  shipped  and  where  the  factor  transacts 
bis  business,  and  the  factor  has  no  implied  authority  to  resblp  the  goods 
to  another  market 

[Ed.  Note. — For  cases  In  point,  see  vol.  23,  Cent  Dig.  Factors,  §  25.] 

4.  Saxe— Rkshipiient  by  Factob— Msascbe  of  Damaues. 

Where  a  factor  reships  goods  to  another  market  be  will  be  liable  to 
the  principal  for  the  dUIerence  between  the  market  price  of  the  goods 
at  the  place  where  they  should  have  been  sold  and  the  price  received. 
8.  Sajm—Heshipmbnt—Authoritt— Evidence— Stjffioienct. 

In  an  action  against  a  factor,  evidence  held  sufSdent  to  support'  a 
finding  that  plalntifl  had  not  authorized  the  shipment  of  his  goods  to 
another  market  after  their  receipt  by  the  factor. 
8.  BviDENCB— Opirioh  EVIDENCE— Mabket  Value— Competenot  of  Witness. 

On  an  issue  as  to  the  market  value  of  apples  in  New  York  at  a  cer- 
tain time,  plaintifl,  who  was  a  dealer  in  apples,  had  raised  them  for  a 
number  of  years,  and  had  sold  a  quantity  In  New  York,  some  Just  prior 
to  the  time  in  question,  and  a  dealer  who  had  bought  and  sold  apples  in 
New  York  that  year  were  competent  to  testify  to  the  market  price. 
7.  Save— ADiassioN  bt  Faotob— Mabket  Pbice. 

"Prices  current"  sent  by  a  factor  to  his  customer,  showing  the  price 
of  apples  In  the  factor's  market  on  a  certain  date,  were  admissible  against 
him  on  an  issue  between  himself  and  the  customer  as  to  the  market 
price  at  that  time. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Charles  H.  Weidner  against  Geofge  W.  Olivit  and  others. 
Prom  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  defendants  appeal. 
Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Tudson  G.  Wells,  for  appellants. 
William  Lounsbery,  for  respondent 
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CHESTER,  J.  We  are  not  called  upon  to  detennine  whether  the 
complaint  states  a  cause  of  action,  as  it  was  not  demurred  to,  and  it 
was  not  challenged  by  the  defendants  upon  the  trial  by  any  motion 
for  a  dismissal  upon  the  ground  that  it  did  not  state  a  cause  of  action. 
In  it  it  is  alleged  that  the  plaintiff  shipped  150  barrels  of  apples  to 
the  defendants  at  the  city  of  New  York,  "there  to  be  sold  for  the  account 
and  benefit  of  the  plaintiff  as  the  factor  and  agent  of  the  plaintiflF" ; 
that  the  market  price  in  New  York  at  that  time  for  apples  was 
$2.50  per  barrel ;  that  the  apples,  after  deducting  the  freight  and  com- 
missions, were  fairly  worth  $300;  and  that  the  defendants  have  not 
paid  said  sum,  or  any  part  thereof,  except  the  sum  of  $87.52,  and  judg- 
ment is  demanded  for  the  balance.  The  defendants  in  their  answer 
allege  that  they  sold  for  the  account  of  the  plaintiff  15  barrels  of 
said  apples,  for  the  sum  of  $27.75,  at  the  market,  and  that  "with  the 
consent  and  direction  of  the  plaintiff  consigned  the  balance,  135  barrels 
of  said  apples,  for  export,  and  the  same  netted  $119.81;  that  the 
defendant  s  charges,  expenses,  and  commissions  amounted  to  the  sum 
of  $60.01,  leaving  due  the  plaintiff  $87.55,  which  before  the  com- 
mencement of  the  action  the  defendants  paid  to  the  plaintiff.  It 
was  shown  that  15  barrels  had  been  sold  in  New  York  and  135  bar- 
rels exported  to  Hamburg,  Germany,  and  there  sold,  and  that  plain- 
tiff had  been  paid  the  sum  of  $87.56,  the  amount  received,  less  the 
freights,  commissions,  and  expenses.  The  court  charged  the  jury, 
in  substance,  that  the  theory  of  the  plaintiff  was  that  he  shipped  the 
apples  to  the  defendants  to  be  sold  in  New  York ;  that  the  following 
day  after  the  shipment  he  was  in  New  York,  and  saw  one  of  the  de- 
fendants after  the  apples  were  received  by  the  latter,  and  made  ar- 
rangements for  selling  them,  and  that  in  that  conversation  there  was 
no  reference  made  by  the  defendant  about  shipping  them  to  Europe 
or  Hamburg,  or  to  any  other  point,  but  that  such  a  ^i|xnent  was 
without  the  plaintiff's  authority,  and  that  the  apples  were  to  be  sold 
in  the  New  York  market.  The  court  also  charged  that  the  theory  of 
the  defendants  was  that  the  plaintiff  consented  that  these  apples  might 
be  sent  to  Hamburg  for  sale.  It  was  left  to  the  jury  to  detennine 
what  the  agreement  between  the  parties  was,  and  the  jury  were  told 
that  if  they  found  that  the  agreement  was  that  the  apples,  or  the 
greater  portion  of  them,  should  be  shipped  to  Hamburg,  and  sold  for 
the  account  of  the  plaintiff,  their  verdict  must  be  for  9ie  defendants, 
and  if  they  found  that  there  was  no  such  agreement,  then  their  verdict 
should  be  for  the  plaintiff.  There  was  no  exception  on  the  part  of 
either  party  to  the  statement  by  the  court  of  the  theory  of  the  respec- 
tive parties  concerning  the  issue  the  jury  were  called  upon  to  try. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  $70,  and  from 
the  judgment  entered  thereon  and  the  order  denying  a  new  trial,  the 
defendants  have  appealed. 

The  defendants  not  having  excepted  to  the  theory  upon  which  the 
court  submitted  the  case  to  the  jury  under  the  pleadings,  they  cannot 
now  be  heard  to  urge  that  the  complaint  did  not  justify  the  submission 
of  the  case  upon  that  theory.  In  13  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
p.  636,  it  is  stated: 
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'Ab  a  general  role,  foods  consigned  to  a  factor  for  sale  are  to  be  sold  In 
tta  market  to  whlcli  tbey  are  shipped  and  where  the  factor  transacts  his 
business,  and  the  factiHr  has  no  Implied  autiiori^  to  reehlp  the  goods  to 
anotiier  ma^et" 

It  is  also  stated  at  page  702 : 

"WbKe  the  fkctor  isolates  his  duty  as  to  the  place  of  sale,  as,  for  Instance, 
where  he  reshlpe  the  goods  to  another  market,  he  will  be  liable  to  the  prin- 
cipal for  the  difference  betwen  the  market  price  of  the  goods  at  the  place 
wliere  they  should  have  been  sold  and  the  price  received  therefor;"    citing 


The  effort  of  the  plaintiff  was  to  bring  his  case  within  the  rules  of 
law  above  stated. 

The  defendants  insist  that  the  plaintiff  did  not  support  his  theory 
by  the  preponderance  of  the  evidence,  and  that  the  verdict  was  against 
the  weight  of  the  evidence  upon  the  question  submitted  to  the  jury. 
The  defendants'  claim  that  the  plaintiff  consented  to  the  shipment 
of  die  apples  to  Hamburg  rested  upon  the  evidence  of  the  defendant 
George  Olivit,  whose  testimony  to  that  effect  was  corroborated  only 
by  a  saleanan  in  their  employ.  The  plaintiff  in  his  evidence  denied 
that  he  ever  consented  to  an  exportation  of  the  apples.  If  that  was 
all  there  was  of  the  evidence,  there  would  be  much  to  support  the  de- 
fendants' contention;  but  the  plaintiff  put  in  evidence  a  letter  from 
the  defendants  evidently  written  by  said  George  Olivit,  which  is 
altogether  inconsistent  with  his  testimony  in  this  respect  and  with  this 
letter  in  evidence,  which  shows  very  clearly  that  the  defendants  had 
said  nothing  to  the  plaintiff  about  exporting  the  apples  until  long  after 
diey  had  been  shipped  to  Hamburg,  the  jury  were  justified  in  finding 
against  the  defendants  in  their  contention,  and  the  verdict  is  therefore 
sustained  by  sufficient  evidence ;  the  burden  of  proof  being  upon  them 
with  respect  to  their  affirmative  defense. 

The  appellant  also  urges  that  there  was  not  sufficient  evidence  of 
the  maricet  value  of  apples  in  New  York  to  sustain  the  verdict.  The 
witnesses  upon  that  subject  were  the  plaintiff  himself  and  one  Davis, 
and  it  is  claimed  that  they  were  not  shown  to  be  competent  to  testify. 
It  appeared  that  the  plaintiff  was  a  dealer  in  apples,  and  had  raised 
apples  a  number  of  years ;  that  he  had  bought  and  sold  them,  and  also 
that  he  had  sold  a  considerable  quantity  of  apples  in  New  York,  or 
had  fhem  sold  there  for  his  account.  He  had  received  a  considerable 
remittance  from  these  defendants  for  account  of  sales  in  New  York 
of  shipments  of  apples  by  him  to  them  just  prior  to  this  shipment. 
The  witness  Davis  was  also  a  dealer  in  apples,  and  had  bought  and  sold 
apfries  that  year  in  New  York.  There  was,  therefore,  evidence  to 
justify  the  court  in  receiving  their  evidence  as  to  the  market  value  in 
that  city.  More  than  this,  the  plaintiff  put  in  evidence  two  "Prices  cur- 
rent" sent  to  him  by  defendants,  stating  the  market  prices  for  apples  in 
New  York  on  November  14  and  December  16, 1903,  and  although  the 
conrt  diaiged  the  jury  that  the  "Prices  current"  are  not  evidence  of 
the  vahte,  yet  these  having  been  sent  out  by  the  defendants  to  the  plain- 
tiff may  foirly  be  regarded  as  admissions  on  their  part  as  to  the  state  of 
the  New  York  market  upon  such  dates,  which  were  reasonably  near  the 
time  of  plaintiff's  shipment 
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I  think,  therefore,  that  the  evidence  concerning  market  values  was 
sufficient  to  sustain  the  judgment.  The  verdict  of  the  jury  was  evi- 
dently based  upon  a  state  of  the  market  much  below  that  sworn  to 
by  the  witnesses,  or  given  in  tiie  "Prices  current." 

We  have  examinjed  the  several  exceptions  to  the  judge's  charge, 
and  find  no  error  tiherein  justifying  a  reversal.  The  judgment  and 
order  should  be  affirmed,  with  costs.    All  concur. 


(106  App.  Dlv.  134.) 

In  re  KNIBBS'  ESTATB. 

(Supreme  Conrt,  Appellate  DMslon,  Third  Department.    October  24,  1905.) 

L  Witnesses— Competksot—Tkahsaotionb  with  Decedents. 

Testimony  of  a  claimant  to  the  possession  of  a  note  executed  by  dece- 
dent Is,  when  given  for  the  purpose  of  raising  an  Inference  of  delivery 
from  deceased  to  claimant,  there  being  no  proof  of  any  other  method  of 
delivery,  evidence  of  a  transaction  between  the  claimant  and  the  dece- 
dent within  the  meaning  of  Code  Civ.  Proc.  !  829. 

2.  Saus. 

On  a  judicial  settlement  of  the  accounts  of  an  executor,  testimony  of 
Hm  executor  that  a  certain  note  was  paid  by  him  because  be  knew  de- 
ceased's signature  and  all  the  circumstances  attending  the  note,  and  had 
been  told  them  by  deceased  In  bis  lifetime,  is  within  the  prohibition  of 
Code  Civ.  Proa  {  829. 

8.  Sake. 

Testimony  of  a  legatee  under  a  will  that  deceased  told  his  wife  to  ttse 
her  own  money  to  pay  household  expenses,  and  that  she  would  be  repaid 
for  it,  when  given  in  support  of  the  claim  of  the  wife  for  reimbursement 
for  the  money  advanced.  Is  not  evidence  in  behalf  of  the  l^atee,  within 
the  meaning  of  Code  Civ.  Proc.  S  829. 

4.  Sahb. 

Testimony  of  deceased's  wife  that  she  paid  certain  bills  for  household 
expenses  during  deceased's  last  Illness,  although  given  In  support  of  a 
claim  of  the  wife  for  reimbursement  for  the  money  paid  by  her,  is  not 
testimony  of  a  transaction  or  communication  with  a  deceased  person, 
within  the  meaning  of  Oode  Olv.  Proc.  S  829. 

Appeal  from  Surrogate's  Court,  Rennselaer.  CJounty. 

Judicial  settlement  of  the  accounts  of  Luhr  Eggers  and  others,  as 
executors  of  the  last  will  and  testament  of  James  Knibbs,  deceased. 
From  a  decree  of  settlement,  William  H.  Knibbs  appeals.  Reversed 
in  part. 

See  91  N.  Y.  Supp.  697. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Nash  Rockwood,  for  appellant. 
J.  K.  Long,  for  respondents. 

PARKER,  P.  J.  We  are  asked  by  the  contestant  to  reverse  the 
decree  from  which  this  appeal  is  taken  because  of  several  alleged  errors 
in  the  decision  of  the  surrogate,  both  of  law  and  of  fact.  After  a  care- 
ful examination  of  the  record  before  us,  I  am  of  the  opinion  that  the 
objection  taken  in  the  first  point  of  the  appellant's  brief  is  well  taken. 
On  a  final  judicial  settlement  of  their  accounts  as  executors  under 
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the  will  of  James  Knibbs,  deceased,  these  executors  had  credited  them- 
selves with  $251,  being  the  amount  of  principal  and  interest  paid 
by  them  to  one  of  their  number,  viz.,  Emma  L.  Knibbs,  the  widow 
of  the  deceased,  upon  a  certain  promissory  note  dated  May  8,  1896, 
and  executed  by  the  testator  to  the  order  of  Emma  L.  Knibbs,  payable 
12  months  after  date,  and  of  which  note  the  said  widow  claimed  to  be 
the  owner  at  the  time  of  the  deceased's  death.  The  appellant  filed 
an  objection  to  the  allowance  of  such  payment  as  a  credit  to  the  ex- 
ecutors, upon  the  ground  that  it  did  not  appear  to  be  a  valid  claim 
against  the  deceased's  estate.  Upon  the  hearing  the  surrogate  over- 
ruled the  objection,  and  held  that  such  note  was  shown  to  be  a  valid 
and  outstanding  note  against  the  deceased  in  the  hands  of  his  widow, 
and  held  that  the  amount  thereof  was  well  paid  to  her  and  credited 
in  the  executor's  account.  On  the  hearing  the  said  widow  was  sworn 
in  her  own  behalf,  and  testified,  under  proper  objection  and  exception, 
that  such  evidence  violated  the  provisions  of  section  829  of  the  Code, 
that  she  had  had  possession  of  such  note,  which  was  then  shown  to 
her.  She  testified  no  further  concerning  it;  but  it  is  well  settled 
that  when  such  evidence  is  taken  for  the  purpose  of  inferring  a  deliv- 
ery from  the  deceased  maker,  and  there  is  no  proof  of  any  other  method 
of  delivery,  such  testimony  will  be  deemed  evidence  of  a  transaction 
had  between  the  witness  and  the  deceased,  and  inadmissible  under 
such  section.  There  was  no  evidence  concerning  the  delivery  of  this 
note,  as  to  how  it  left  the  possession  of  the  deceased  or  came  into  the 
possession  of  the  executors,  save  that  one  statement  of  the  widow  and 
the  further  testimony  of  her  coexecutor  Maxwell  that  the  note  was 
paid  because  he  knew  the  signature  of  the  deceased  and  all  the  cir- 
cumstances attending  it,  and  had  been  told  them  by  the  deceased  in 
his  lifetime.  This  evidence  was  taken  under  objection  and  excep- 
tion, and  so  far  as  it  discloses  any  fact  at  all  it  is  manifestly  objec- 
tbnable  under  the  said  section  829.  The  witness  was  allowed  to 
testify  in  his  own  behalf  against  the  estate  to  a  conversation  had 
with  the  deceased  during  his  lifetime.  These  rulings  were  errors 
and  the  evidence  thus  adduced  was  not  sufficient  to  sustain  the  widow's 
claim  that  she  held  the  note  as  a  valid  claim  against  the  estate;  and 
in  this  respect  the  decree  must  be  reversed. 

Another  of  the  items  of  credit  allowed  by  the  surrogate  to  such  ex- 
ecutors was  the  sum  of  $230.47  paid  by  them  to  the  said  widow  for 
moneys  loaned  or  advanced  by  her  to  her  deceased  husband  during  his 
last  illness.  This  claim  of  credit  on  their  part  was  objected  to  by 
the  contestant,  and  upon  this  appeal  he  claims  that  it  was  not  properly 
{MToven  as  a  valid  claim  in  her  favor  against  the  estate.  Upon  the 
hearing  the  executors  proved  by  the  witness  Jennie  W,  Wood  that 
upon  one  occasion  during  his  last  illness  she  was  sent  by  the  deceased 
to  the  bank  to  get  for  him  $200  in  money ;  that  the  cashier  would  not  let 
her  have  it,  and  she  returned  to  the  deceased,  and  so  reported  to  him ; 
that  the  deceased  then  told  Mrs.  Knibbs  to  use  her  own  money  to 
pay  household  expenses  with,  and  she  would  be  repaid  for  it.  This 
witness  was  a  le^tee  under  the  deceased's  will,  and  her  evidence  was 
objected  to  on  tihe  ground  that  it  violated  section  829  of  the  Code. 
The  executors  repli«]  that  her  legacy  had  been  paid  in  full,  and  thai 
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she  was  therefore  not  a  i»rty  to  the  proceeding,  nor  at  all  interested  in 
the  event  of  the  accounting.  But,  further  tSan  that,  it  seems  to  me 
that  such  witness  did  not  testify  in  her  own  behalf  or  interest,  nor  did 
her  evidence  have  any  bearing  whatever  vpoa  her  claim  as  a  legatee. 
Hence  her  testimony  was  not  in  violation  of  the  section  referred  to. 
With  her  evidence  properly  in  the  case,  a  request  on  the  part  of  the 
deceased  to  his  widow  to  advance  her  own  money  and  make  the  neces- 
sary purchases  for  the  household,  and  that  she  should  be  repaid  for 
the  same,  was  proven  to  the  satisfaction  of  the  surrogate.  The  next 
step  required  was  to  prove  the  fact  that  the  money  had  been  advanced 
by  the  widow  for  the  purpose  so  directed,  and  the  amount  thereof. 
These  facts  the  widow  and  executrix  has  sought  to  establish  by  her 
own  testimony;  that  is,  certain  itemized  bills  were  shown  her,  and 
she  was  allowed  to  testify  that  she  paid  them  during  the  deceased's 
last  illness,  and  that  they  were  for  household  use.  This  was  strenu- 
ously objected  to  as  being  inadmissible  under  section  839;  but  in 
my  judgment  it  does  not  violate  the  provisions  of  that  section.  It 
calls  for  no  transaction  with  the  deceased.  Alone,  by  itself,  it  would 
create  no  liability  against  him.  Had  the  deceased  survived,  he  could 
not  have  been  a  witness  as  to  such  facts,  because  he  knew  nothing  about 
them.  Knowledge  as  to  those  facts  rested  certainly  with  the  witness 
and  the  other  parties  from  whom  she  purchased,  and  therefore  it  does 
not  seem  to  come  within  the  reason  or  purpose  of  that  section.  I 
am  of  the  opinion  that  no  error  was  committed  in  the  reception  of 
evidence  upon  this  question,  that  such  evidence  was  sufficient  to 
warrant  the  conclusion  which  the  surrogate  reached,  and  that  the  de- 
cree as  to  this  claim  must  be  allowed  to  stand. 

The  appellant  further  contends  that  the  surrogate  erred  in  holding 
that  all  (he  property  left  by  the  deceased  had  been  properly  inventoried, 
and  also  that  the  amounts  allowed  to  the  executors  as  payments  made 
by  them  to  the  attorney.  Long,  for  legal  services  rendered  to  them, 
were  too  large  and  not  warranted  by  ^e  evidence.  Neither  of  these 
objections  should  be  sustained.  There  is  no  evidence  to  show  that 
the  Stowe  mortgage,  which  appellant  claims  was  omitted  irom  the 
inventory,  belonged  to  the  estate  at  the  time  of  the  testator's  death ; 
and  there  is  evidence  enough  of  what  Mr.  Long  did,  and  of  what 
such  services  were  worth,  to  sustain  the  surrc^te  s  finding  upon  that 
question. 

My  conclusion  is  that  the  decree,  so  &r  as  it  sustains  the  credit 
of  $251  allowed  to  the  executors  as  payment  upon  the  note  above  men- 
tioned, should  be  reversed,  and  a  new  trial  had  upon  that  question 
before  the  surrogate,  and  that  in  all  other  respects  the  said  decree  be 
affirmed,  without  costs  or  disbursements  to  either  party  upon  this 
appeal.    All  concur;  SMITH  and  CHASE,  JJ.,  in  result.  ^ 

(108  App.  Dlv.  13a)  __-__s_. 

PBOPIiB  ex  reL  STBINWAT  &  SONS  r.  KEILSEY,  Stot»  Comptroller. 

(Suprone  Court,  Appellate  Dlylslon,  Third  Department    October  H,  1905.) 

1.  Tazatior— Fbakohibx  Tax— I<and. 

A  determination  of  the  OomptroUer  that  land  of  a  corporation  Is  not 
"capital  actually  employed  in  manufacturliig,''  within  the  meaning  of 
Tax  Law,  Iaws  1896,  p.  857,  c.  908,  |  183,  exempting  such  land  from  the 
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payment  ot  a  frftochise  tax,  cannot  be  Interfered  with  bj  the  courts, 
wb«e  the  land  In  qneBtion  la  not  part  of  the  land  on  which  the  shops 
of  the  corporation  are  located,  nor  in  which  their  work  la  carried  on, 
but  some  of  the  land  Is  rotted,  and  the  rest  Is  vacant 

[Kd.  Note. — For  cases  In  point,  see  toL  4S,  Cent  Dig.  Taxation,  f  887.] 
t  Samx. 

A  tract  of  200  acres  of  land  belonging  to  a  corporation,  npon  part  of 
which  34  dwelling  houBes  are  bnllt  and  earning  an  annual  rental  of  $7,200. 
and  the  balance  of  which  is  held  for  sale  as  soon  as  a  satisfactory  price 
can  be  obtained,  is  "employed,"  within  the  meaning  of  Tax  law,  Iaws 
1896,  p.  856,  c.  908,  |  182,  imposing  a  franchise  ta.\  on  corporations,  to 
be  computed  upon  the  basis  of  the  amount  of  their  capital  stock  onployed 
within  the  state. 

[ESd.  Note. — ^For  cases  in  point,  see  toL  45,  Coit  Dig.  Taxation,  {  626.] 
3.  Rakb. 

The  snrplna  earnings  of  a  ooiporatlon  are  not  within  Tax  Law, 
Laws  1896,  p.  856,  a  9^  |  182,  Imposing  a  franchise  tax  on  corporations, 
to  be  computed  upon  the  amount  of  their  capital  stock  employed  within 
the  state. 

[Bd.  Note. — ^For  cases  in  point,  see  rol.  46,  Gent  Dig.  Taxatlim,  U  215, 
62S.] 
1.  Sakk. 

Land  owned  by  a  corporation,  which  is  not  shown  to  hare  been  pur- 
chased with  Its  surplus,  and  from  the  rent  of  a  part  of  which  it  derives 
an  annual  revenue,  and  the  balance  of  which  it  holds  for  sale.  Is  to  be 
regarded  as  "capital,"  within  the  meaning  of  Tax  Law,  Laws  1886,  p. 
856,  c.  908,  {  182,  imposing  a  franchise  tax  on  the  capital  of  corpora- 
tions employed  within  the  state,  and  not  as  surplus,  although  the  cor- 
poration has  assets  in  excess  of  its  capital  stock  to  an  amount  which 
more  than  equals  the  value  of  such  land,  and  its  full  capital  stock  Is 
shown  to  be  employed  in  its  business. 

Certiorari  by  the  people,  on  the  relation  of  Steinway  &  Sons,  to 
review  a  determination  of  Otto  Kelsey,  as  Comptroller  of  the  state 
of  New  York,  assessing  a  franchise  tax  against  relator.  Determina- 
don  affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Joseph  P.  Coughlin  and  Fernando  Solinger,  for  relator. 

Julius  M.  Mayer,  Atty.  Gen.,  and  James  S.  Graham,  Dep.  Atty. 
Goi.,  for  respondent. 

PARKER,  P.  J.  The  only  question  of  difference  in  this*case  is 
whether  the  200  acres  of  land  owned  by  the  relator  in  Long  Island  City, 
and  valued  by  its  president  at  about  $109,000,  was  properly  included 
hf  the  Comptroller  in  fixing  the  amount  of  the  franchise  tax  levied 
against  such  relator  for  the  year  ending  October  81,  1901,  under  the 
provisimis  of  section  182  of  the  tax  law  (L,aws  1896,  p.  856,  c.  908). 

The  relator  is  a  domestic  corporation  engaged  in  the  manufacture 
and  sale  of  pianos,  and  has  its  manufacturing  plant  in  this  state.  It 
also  has  one  in  London  and  another  in  Hamburg.  Its  capital  stock 
is  $2,000,000,  and  the  full  amount  of  its  assets,  including  the  200  acres 
in  question,  is  $2,396,000.  During  the  year  in  question  the-  relator 
made  a  dividend  of  23  per  cent,  upon  its  capital  stock.  The  200  acres 
in  question  are  part  of  a  tract  of  250  acres  owned  by  the  relator,  and 
upon  50  acres  of  which  are  k>cated  shops  and  other  buildings  connected 
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with  its  manufacturing  business.  On  a  portion  of  the  200  acres  some 
34  dwelling  houses  are  erected,  whidi  are  rented  by  the  relator  at 
a  m<Mithly  rent  of  about  $600;  and  such  dwellings  and  the  lots  on 
which  they  stand  are  valued  by  the  relator  at  about  $56,100.  The  re- 
maining land  is  vacant,  now  producing  nothing,  and  is  held  for  sale  as 
village  lots.    The  relator  values  it  at  about  $52,900. 

The  relator  contends  that  no  part  of  this  200  acres  should  be  in- 
cluded in  fixing  the  tax  against  it.  The  Comptroller  contends  that 
it  should  all  be  included  in  estimating  such  tax,  and  has  so  included  it 
at  a  valuation  of  $106,820.  If  such  200  acres,  or  any  part  of  it,  can 
be  deemed  "capital  actually  employed  in  manufacturing,"  as  it  is  con- 
ceded in  this  state,  it  is  expressly  exempted  by  the  provisions  of  sec- 
tion 183  (page  857)  of  the  tax  law.  Byt  there  is  nothing  in  the  evi- 
dence from  which  we  can  conclude  that  it  is  so  employed.  Conced- 
edly  it  is  no  part  of  the  land  on  which  their  shops  are  located,  nor  on 
which  any  of  their  work  is  carried  on.  Some  34  lots,  only,  are  built 
upon  and  rented;  the  rest  is  vacant;  and  it  seems  very  clear  that  we 
cannot  interfere  with  the  conclusion  of  the  Comptroller  that  it  is  not 
actually  employed  in  manufacturing.  It  cannot,  therefore,  on  that 
account  be  considered  exempt. 

Can  it  be  considered  as  capital  employed  in  this  state?  Two  hundred 
acres  of  land,  upon  which  in  some  places  (where  does  not  appear) 
34  dwelling  houses  are  built  and  earning  an  annyal  rent,  and  the 
balance  held  for  sale  as  soon  as  a  satisfactory  price  can  be  obtained, 
would  seem  to  be  employed  by  the  relator.  It  annually  adds  $7,200 
to  the  company's  dividend,  and  all  the  vacant  part  of  it  stands  in 
the  market  ready  for  sale.  At  any  time  it  may  be  sold,  and  that  which 
was  vacant  when  this  hearin^^  was  had  may  have  already  become 
producing;  and  it  was  then  bemg  held,  and  constantly  since  has  been 
held,  for  that  very  purpose.  I  conclude  that  it  must  be  deemed 
employed.  Nor  do  I  find  anything  in  the  cases  of  People  ex  rel. 
Niagara  River  Hydraulic  Co.  v.  Roberts,  157  N.  Y.  676,  51  N.  E. 
1093,  and  People  ex  rel.  Ft.  George  Realty  Co.  v.  Miller,  179  N.  Y. 
49,  71  N.  E.  463,  that  forces  a  contrary  conclusion. 

The  remaining  question  is,  must  it  be  deemed  coital,  or  may  it  be 
deemed  surplus?  If  we  may  consider  it  surplus,  then,  not  being 
capital,  it  is  not  within  the  provision  of  section  182,  under  which  this 
franchise  tax  is  levied.  Peopl/s  ex  rel.  Edison  Electric  Light  Co.  v. 
Campbell,  138  N.  Y.  543,  34  N.  E.  370,  20  L.  R.  A.  463 ;  People  ex  rel. 
United  Verde  Copper  Co.  v.  Roberts,  166  N.  Y.  585,  51  N.  E.  293 ; 
People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  178  N.  Y.  433,  440, 
•70  N.  E.  967,  67  L.  R.  A.  960.  Concededly  the  capital  stock  is 
$2,000,000,  and  the  company's  assets  are  $2,396,000.  The  valuation  of 
the  200  acres,  viz.,  $109,000,  is  a  part  of  these  total  assets ;  and  inasmuch 
as  the  full  $2,000,000  is  shown  to  be  employed  in  the  relator's  cor- 
porate business,  either  within  or  without  this  state,  the  relator  claims 
that  such  $109,000  is  evidently  surplus  invested  in  real  estate.  That 
it  certainly  is  a  specific  sum  invested  in  real  estate,  and  not  used  in 
its  manufacturing  business,  is  clear;  and  I  should  be  inclined  to  hold 
that,  whenever  the  capital  is  unimpaired,  we  should  consider  the 
relator^s  assets  which  are  actually  engaged  in  the  business  which  it 
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was  chartered  to  carry  on  its  capital,  rather  than  such  properties  as  it 
holds  in  excess  of  its  capital  and  which  bear  no  relation  to  such 
business.  In  other  words,  even  though  those  200  acres  were  originally 
purchased  with  the  relator's  capital,  yet  if  its  assets  have  been  in- 
creased and  been  invested  in  its  business,  so  that  it  has  the  full  amount 
of  its  capital  stock  so  employed  today,  it  should  be  allowed  to  claim  that 
such  lands,  or  even  bonds  and  other  property,  not  employed  in  its  legiti- 
mate business,  are  surplus,  and  should  not  be  regarded  as  capital, 
within  the  meanmg  of  section  182.  But  within  the  Commercial  Cable 
Co.  Case,  supra,  the  rule  is  otherwise.  It  is  there  said,  with  reference 
to  certain  bonds  held  by  that  relator  under  circumstances  similar 
to  these,  that : 

There  Is  nothing  to  show  that  tbey  were  bought  with  surplns.  The  relator 
does.  It  Is  true,  claim  that  they  were  bought  with  surplus ;  but  Its  contention 
is  founded  upon  nothing  more  than  an  argument  to  the  effect  that,  because 
it  has  more  assets  than  share  stock,  there  must  be  a  presumption  that  capital 
would  be  invested  In  properties  relating  to  Its  business,  while  surplus  would 
BatnraUy  be  invested  In  safe  Interest-bearing  securities.  We  can  indulge 
in  no  such  presumption ;  but,  if  we  could,  It  would  be  of  no  avail  as  against 
the  Comptroller's  decision,  which  should  not  be  disturbed  unless  clearly  er- 
roneousw  People  ex  rel.  American  C.  &  D.  Ck).  v.  Wemple,  129  N.  Y.  558,  29 
N.  E.  81Z" 

We  must  therefore  conclude  that  this  200  acres  of  land  was  capital 
of  the  relator  employed  within  this  state,  and  that  the  decision  of  the 
Comptroller  should  therefore  be  affirmed. 

Determination  of  tbe  Comptroller  confirmed,  with  $50  coats  and  disburse- 
ments.   All  concur. 


aO«  App.  Div.  128.) 

DAVIS  V.  MAXWELL. 

(Supreme  Court,  Appellate  Division,  Third  Department    October  24,  1905.) 

L  HiORWATS— ATrroifOBn.Es— FBiGHTEinNO  Hobses—Nkolioencb— Evidence. 
A  finding  of  n^llgence  on  the  part  of  defendant,  the  driver  of  an 
automobile.  Is  not  authorized  by  evidence  that,  when  at  the  top  of  a  hill 
he  saw  plalntifTs  team  at  the  foot  of  it.  he  disconnected  the  engine  from 
tbe  running  gear  of  his  machine  and  ran  down  by  gravity,  at  a  speed 
of  three  or  four  miles  an  hour,  passing  the  team  five  or  six  feet  from  it, 
without  stopping,  though  Just  as  he  was  opposite  it  the  horse  swerved 
and  ttirew  plaintiff  out;  the  horse  till  then  having  given  no  sign  of 
restlyeness,  and  plaintiff  having  given  defendant  no  signal  to  stop. 

2,  BaXB— IlfSTBUCTIONS. 

Where,  in  an  action  for  Injury  to  plaintiff  by  his  horse  being  fright- 
ened by  defendant's  automobile  Just  as  it  passed  the  team,  tbe  court 
instmcted  that,  if  defendant  drove  his  machine  down  towards  plaintiff 
at  tbe  speed  and  In  the  threatening  manner  claimed  by  plaintiff,  the 
Jury  might  determine  whether  defendant  was  negligent,  but  did  not 
instroct  as  to  how  they  should  consider  defendant's  conduct  If  he  passed 
aa  be  testified,  a  new  trial  should  be  granted ;  an  Inference  of  negligence 
not  being  authorized  from  the  manner  of  passing  testified  to  by  him,  and 
it  being  lilcely  that  the  jury  concluded  that,  though  be. passed  as  he 
testified,  he  was  negligent  in  passing  without  stopping  and  nearer  than 
Beoeasary. 
&  BnoEiicK— OpimoN  ow  Expebts— Htpothbtioal  Questions. 

Allowing  an  expert  to  give  an  opinion  based,  not  merely  on  facts  con- 
tained In  the  hypothetical  question,  but  also  on  facts  derived  by  him 
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from  other  soTircee,  wbldi  were  not  the  subject  of  testJmony  in  the  case, 
and  wblch  were  known  only  to  himself,  is  error. 
{Ed.  Note. — For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence,  |  2365.1 

Appeal  from  Trial  Term. 

Action  by  Cora  B.  Davis  against  John  Maxwell.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  motion 
for  new  trial,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Joseph  Beal,  for  appellant. 

Charles  H.  Perry  and  S.  M.  Wing,  for  respondent 

PARKER,  P.  J.  Plaintiff  was  driving  her  horse,  hitched  to  a 
road  wagon,  easterly  along  the  highway.  The  beaten  track  of  such 
highway  was  on  its  right-htnd  or  southerly  side,  and  the  grade  east- 
erly was  a  slight  rise,  so  that  a  long  distance  ahead  of  her  she  could  see, 
coming  over  the  top  of  the  rise,  the  automobile  of  the  defendant, 
which  he  himself  was  driving,  and  in  which  were  his  wife  and  another 
lady  riding  with  him.  She,  the  plaintiff,  had  confidence  in  the  stead- 
iness of  her  horse  and  gave  the  defendant  no  signal  whatever.  She 
claims  that  as  he  came  over  the  rise  and  down  the  grade  his  speed 
increased,  and  that  when  he  passed  her  horse  his  automobile  was  run- 
ning at  a  rapid  rate  of  speed.  She  further  claims  that  as  he  approached 
her  he  was  running  in  the  beaten  track  on  the  same  side  of  the  high- 
way in  which  she  was  driving,  and  thus  directly  facing  her  horse, 
and  had  he  continued  on  that  line  he  would  necessarily  have  run 
her  down;  that  owing  to  the  ditch,  or  formation  of  the  ground,  on 
that  side,  she  could  not  have  turned  further  to  the  right  than  she  was 
driving  when  she  first  saw  him  coming  over  the  rise ;  that  he  approached 
her  in  such  threatening  manner  until  he  got  very  close  to  her  horse's 
head,  and  then  turned  suddenly  from  her  to  his  right,  and  passed  so 
that  his  wheels  were  only  about  18  inches  distant  from  hers ;  that  this 
manner  of  passing  at  such  a  speed  and  so  close  to  her  frightened  her 
horse,  which  swerved  to  the  right  away  from  the  machine  and  over- 
turned her  carriage  over  the  bank  and  into  the  ditch,  and  she  was 
thereby  severely  injured.  This  action  is  brought  to  recover  dam- 
ages against  the  defendant  for  such  alleged  negligent  conduct  on  his 
part.  The  jury  have  rendered  a  verdict  of  $2,000  in  her  favor,  and 
from  the  judgment  entered  thereon,  and  from  an  order  denying  a  new 
trial  on  the  judge's  minutes,  this  appeal  is  taken. 

The  defendant  squarely  denies  this  charge  under  oath.  He  tes- 
tifies that  as  he  came  over  the  rise  he  saw  the  plaintiff  approaching  from 
the  west,  and  he  disconnected  the  engine  iroia  the  running  gear  of 
his  machine,  and  ran  down  the  incline  by  th«  force  of  gravity  and  the 
momentum  which  he  had  already  acquired  alone;  that  he  was  not 
running  over  three  or  four  miles  an  hour  when  he  came  opposite  the 
horse;  that  as  he  approached  the  horse  it  exhibited  no  symptoms  of 
restiveness  or  fright,  and  that  he  was  given  no  signal  and  saw  nothing 
whatever  in  the  conduct  of  the  driver  or  of  the  horse  to  indicate  that 
the  horse  was  likely  to  be  frightened ;  that  as  he  came  down  the  incline 
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he  began  to  turn  to  the  right  a  long  distance  before  he  came  to  the 
horse,  and  that  when  he  got  opposite  the  horse  he  was  some  five  or  six 
feet  north  of  it ;  that  no  exhibition  of  fear  was  manifested  by  the  horse 
until  just  as  the  machine  got  opposite  it,  and  then  he  made  a  sudden 
swerve  or  jump  to  the  right,  and,  being  so  near  the  edge  of  the  bank, 
he  took  the  right  wheels  of  the  carriage  over  it,  and  the  plaintiff  was 
thrown  out.  The  left-hand  wheels  did  not  go  over  the  bank.  The 
little  daughter  was  not  thrown  out,  and  the  horse  at  once  pulled  the 
carriage  back  into  the  road  and  ran  up  it  a  few  hundred  feet  until  it 
was  stopped. 

From  a  careful  reading  of  this  evidence,  I  am  much  impressed  with 
the  defendant's  claim  that  he  did  nothing  for  which  he  should  be 
charged  with  negli^nt  conduct  causing  this  accident.  Notwithstand- 
ing the  statute,  which  authorized  the  defendant  to  use  the  road  with 
his  machine,  and,  in  the  absence  of  any  signal,  to  pass  the  plaintiff 
at  the  rate  of  eight  miles  an  hour  without  stopping  (section  163  of  the 
highway  law  [Laws  1890,  p.  1206,  c.  568],  as  amended  by  chapter 
625,  p.  1418,  of  the  Laws  of  1903),  he  was  nevertheless  obligated  to 
take  notice  of  the  condition  before  him,  and  if  it  was  apparent  that 
by  any  particular  method  of  proceeding  he  was  liable  to  work  an 
injury,  either  by  frightening  a  horse  or  colliding  with  another,  it 
would  be  his  duty  to  adopt  some  other  and  safer  method,  if  with 
reasonable  care  and  prudence  he  could  have  done  so.  Knight  v.  Lanier, 
69  App.  Div.  454,  74  N.  Y.  Supp.  999 ;  Murphy  v.  Wait,  102  App.  Div. 
121,  124,  92  N.  Y.  Supp.  253.  But  the  question  is,  was  he  confronted 
with  any  such  situation,  that  required  him  to  act  in  any  manner 
different  from  what  he  did  act?  It  is  to  be  noticed  that  the  negli- 
gence specified  in  the  complaint  is  that  the  defendant  omitted  to  stop 
on  signal  and  passed  the  plaintiff  at  a  rapid  speed  while  her  horse 
was  frightened  and  unmanageable.  There  is  no  suggestion  in  the 
complaint  that  the  defendant  frightened  the  horse  by  the  close  and 
threatening  manner  in  which  he  approached  it.  Now,  on  the  trial, 
it  is  true  that  the  court  told  the  jury  that  if  the  defendant  drove  his 
machine  down  towards  the  plaintiff  at  the  speed  and  in  the  threatening 
manner,  and  as  close  as  her  counsel  claimed  upon  the  trial  he  did, 
they  might  determine  whether  that  was  a  proper  exercise  of  care  and 
prudence  on  his  part;  but  he  nowhere  instructed  them  as  to  how  they 
might,  or  must,  consider  the  defendant's  conduct  if  they  believed  he 
passed  the  plaintiff  exactly  as  he  testified  he  did  pass  her.  He  in- 
structed them  generally  that  the  sole  question  in  the  case  was  whether 
the  automobile  was  being  propelled  at  an  unreasonable  and  improper 
rate  of  speed,  or  was  being  run  along  the  highway  with  care  and 
prudence  and  in  such  a  manner  as  that  the  defendant  had  shown  care 
and  given  due  attention  to  the  rights  of  this  plaintiff  upon  the  same 
highway;  but  he  has  nowhere  instructed  them  as  to  whether  they 
might  consider  that  he  was  running  with  care  and  prudence  if  he 
ran  just  as  he  testified  he  did.  As  the  case  went  to  the  jury,  it  is 
impossible  to  tell  whether  they  believed  the  plaintiff's  or  the  defendant's 
dium  as  to  the  manner  of  the  defendant's  approach ;  and  in  my  judg- 
ment it  would  be  error,  as  matter  of  law,  to  hold  the  defendant  guilty 
of  n^ligence,  under  the  situation  in  this  case,  if  he  approached  ai*'* 
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passed  as  he  claims  to  have  done.  The  evidence  upon  that  question 
is  far  from  satisfactory  as  to  tlie  correctness  of  the  plaintiff's  claim. 
Concededly  the  horse  gave  no  sign  of  restiveness  until  the  defendant 
was  directly  opposite  him.  The  defendant  then  stopped  almost  instant- 
ly, thus  indicating  that  his  speed  was  not  excessive ;  and  the  evidence 
that  the  defendant  either  purposely  or  carelessly  ran  too  close  to  the 
horse  by  no  means  convinces  me  that  such  claim  is  a  correct  one. 
There  is  not  the  slightest  reason  apparent  why  the  defendant  would  not 
naturally  have  done  just  as  he  claims  he  did  The  road  was  a  broad 
and  smooth  one,  with  nothinp;  to  obstruct  his  turning  out  an  ample 
distance  ahead  of  the  approachmg  carriage.  He  saw  it  as  he  came  over 
the  incline.  His  wife  also  saw  it  and  called  his  attention  to  it.  He 
was  with  two  ladies,  and  evidently  not  driving  his  machine  in  a  wild  or 
reckless  manner.  No  possible  reason  why  he  should  not  avoid  the 
carriage  by  a  reasonable  safe  distance,  and  every  reason  why  he  should, 
and  naturally  would.  I  am  apprehensive  that  the  jury,  instead  of 
concluding  that  the  defendant  did  run  down  upon  the  plaintiff  as  her 
counsel  upon  the  trial  claims,  believed  that  he  was  guilty  of  negli- 
gence because  he  passed  her  without  stopping  and  at  a  distance  nearer 
than  he  need  to  have  done.  In  my  opinion,  such  a  belief  would  be 
unwarranted  by  the  law,  and,  if  adopted,  would  be  a  rank  injustice 
to  the  defendant.  As  the  evidence  strikes  my  mind,  it  seems  that 
such  was  most  likely  the  conclusion  of  the  jury,  and  for  that  reason  I 
am  inclined  to  grant  the  defendant  a  new  trial. 

But  there  is  another  reason  why  this  judgment  must  be  reversed. 
After  the  plaintiff  was  th''own  fr<Mn  her  carriage,  she  was  assisted 
back  into  it,  and,  though  somewhat  bruised,  concluded  that  she  was  not 
much  injured  and  rode  home.  Afterwards,  however,  she  claims  to  have 
become  seriou.sly  ill,  and  at  the  time  of  the  trial  to  be  suffering  from  an 
affection  of  the  nervous  system,  caused  by  injuries  then  received. 
As  bearing  on  the  question  whether  her  then  condition  was  the  result 
of  such  injuries,  a  hypothetical  question  was  put  to  a  physician  who 
had  attended  her,  in  which  were  stated  certain  facts  which  were  calcu- 
lated to  enable  him  to  give  his  opinion  upon  that  question.  The  form 
of  the  question,  as  put  to  the  witness,  was  substantially  as  follows: 

"Now,  taking  into  account  the  history  of  the  case  as  yon  have  got  It, 
and  yonr  examination  of  the  plalntlfT,  and  assuming  all  the  facta  stated  In 
the  question  put  to  yon  to  be  true ;  are  you  able  to  give  an  opinion  as  to  the 
cause  of  her  present  condition?" 

This  question  was  objected  to  by  the  defendant's  counsel,  on  the 
ground  that  it  was  incompetent  and  inadmissible,  and  that  no  founda- 
tion was  laid  for  it  and  it  was  not  a  proper  form  of  question  and 
assumed  facts  not  proven.  This  objection  was  overruled  and  the 
witness  allowed  to  answer ;  and  the  answer  was,  "Yes,"  that  he  could. 
And  in  answer  to  the  further  question,  "What,  in  your  opinion,  is 
the  cause  of  her  present  condition?"  the  answer  was  that  it  resulted 
from  her  injuries  then  received. 

It  is  manifest  that  this  witness  has  been  allowed  to  give  an  opinion 
based,  not  merely  upon  facts  contained  in  the  hypothetical  question, 
but  also  upon  facts  derived  by  him  from  other  sources,  which  were 
not  the  subject  of  testimcmy  in  the  case,  and  which  were  known  only 
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to  himself.  Clearly,  such  an  opinion  is  not  properly  received  as  expert 
evidence  to  aid  the  jury.  It  violates  the  first  prindples  of  that  kind 
of  evidence.  "The  opinion  of  an  expert  witness  can  properly  be  called 
out  only  by  a  hypothetical  question,  based  upon  facts  which  are  either 
admitted  or  as  to  which  some  testimony  has  been  given,  sufficient  to 
present  the  question  as  to  their  existence  to  a  jury.  Where  there 
is  no  foundation  in  the  evidence  for  the  facts  assumed,  an  answer  to 
the  questicm  is  properly  excluded."  For  this  reason  it  was  error 
to  receive  it.     People  v.  Harris,  136  N.  Y.  423,  33  N.  E.  65, 

A  further  question,  similar  to  the  last  one,  was  put  to  this  witness, 
and  also  another  similar  question  was  put  to  Dr.  Chase,  and  similar 
errors  there  committed.  These* errors  were  evidently  material  to  the 
issue  being  tried,  and  were  calculated  to  work  injuriously  to  the  de- 
fendant. 

For  the  above  reasons,  the  judgment  and  order  must  be  reversed, 
and  a  new  trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted,  wltb  coats  to  appellant 
to  abide  event    All  concur ;  SMITH  and  OHASB,  JJ.,  in  result 


(109  App,  Dlv.  237.) 

ANOLIN  T.  AMERICAN  CONSTRUCTION  &  TRADING  CO. 

(Supreme  Cburt  Appellate  Division,  Fourth  Department    November  16,  1905.) 

Mastkb  ard  Sxhtant— Injuries— Fellow  SxavAirrs. 

Where  a  mnater  sent  a  competent  foreman  with  a  sufficient  number  of 
men  to  string  wires  upon  poles,  and  the  raaater  had  made  provisions 
whereby  any  one  of  them  might  turn  off  the  current  from  neighboring 
electric  light  wires,  and  it  had  been  agreed  between  the  servants  that  the 
foreman  should  perform  snch  duty,  bis  failure  to  do  so  or  to  give  warning, 
whereby  one  of  them  was  injured,  was  the  negligence  of  a  f^low  servant. 

Spring  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Seneca  County. 

Action  by  James  B.  Anglin  against  the  American  (instruction  & 
Trading  Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed 

Argiied  before  McLENNAN.  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

William  A.  Sutherland,  for  appellant. 
J.  N.  Hammond,  for  respondent. 

McLENNAN,  P.  J.  The  plaintiff  sustained  the  injuries  for  which 
he  complains  on  the  29th  day  of  April,  1902,  while  in  defendant's  em- 
ploy, engaged  in  stringing  wires  upon  its  poles,  by  coming  in  contact 
with  an  electric  light  wire  owned  and  maintained  by  the  Seneca  Falls 
Electric  Light  Company,  which  passed  close  to  the  telephone  poles  of 
tlMs  defendant.  The  negligence  of  the  defendant,  it  is  alleged,  con- 
sisted in  erecting  its  poles  near  trees,  the  branches  of  which  so  obscured 
the  electric  light  wires  that  their  presence  could  not  be  known  or  dis- 
covered by  the  plaintiff  by  the  exercise  of  reasonable  diligence;  and, 
96N.Y.e 
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second,  because  the  defendant  failed  to  cut  off  the  electric  current 
from  the  electric  light  company's  wire  before  the  plaintiff  was  set  to 
work  upon  the  poles  of  the  defendant.  It  appears  without  contra- 
diction that  the  plaintiff  had  had  large  experience  in  doing  the  work 
in  which  he  was  engaged  at  the  time  of  the  accident.  He  was  also 
fully  acquainted  with  the  locus  in  quo.  By  the  plaintiflF's  own  testi- 
mony it  is  conclusively  shown  that  he  knew  that  the  wires  of  the  elec- 
tric light  company  ran  in  close  proximity  to  the  pole  upon  which  he 
was  at  work.  He  also  knew  the  dangler  of  coming  in  contact  with  such 
wires.  Immediately  upon  going  upon  the  pole  he  knew  of  the  pres- 
ence of  branches  upon  the  trees  adjacent  to  such  pole,  and  the  extent 
to  which  they  obstructed  a  view  of  the  wire  in  questicm ;  in  other  words, 
he  had  knowledge  of  the  exact  situation  as  it  existed,  except,  as  he 
testifies,  he  did  not  know  that  the  current  had  not  been  shut  off  from 
the  wire  of  the  electric  light  company,  and  the  failure  to  shut  such 
current  off  is  practically  the  only  n^ligence  now  urged  against  the 
defendant. 

It  appears  that  the  plaintiff,  with  other  employes  of  the  defendant, 
was  engaged  in  putting  up  wires  for  it  under  the  direction  of  a  com- 
petent foreman;  that  they  all  knew  perfectly  well  of  a  simple  method 
of  shutting  off  the  electric  light  current,  and  that  any  one  of  such 
employes,  including  the  plaintiff,  had  a  right  to  shut  off  such  current 
when  working  upon  poles  of  the  defendant  in  close  proximity  to  wires 
carrying  such  current.  The  plaintiff  and  other  of  defendant's  em- 
ployes had  frequently  before  the.  accident  shut  off  such  current,  and 
thereby  made  injury  from  coming  in  contact  with  the  wires  carrying 
the  same  impossible.  At  the  time  of  the  accident  it  was  undoubt- 
edly understood  by  the  plaintiff  that  the  foreman  had  shut  off  the  elec- 
tric light  current,  and  undoubtedly,  at  this  particular  time,  it  was  his 
duty,  as  between  him  and  the  plaintiff,  to  have  done  so;  but  the  fail- 
ure of  the  foreman  in  that  regard,  under  the  circumstances,  was  the 
negligence  of  a  co-employe,  for  which  the  defendant  is  not  liable. 

No  fault  is  found  with  the  method  of  doing  the  work  adopted  by 
the  defendant.  It  is  not  suggested  that  any  other  or  different  rules 
for  the  safetv  of  its  employes  should  have  been  adopted.  A  competent 
foreman  with  a  sufficient  number  of  men  were  sent  by  the  defendant 
to  a  locality  with  which  all  were  familiar,  to  string  wires  upon  its 
poles.  All  knew  electric  light  wires  were  in  close  proximity.  All 
knew  the  danger  occasioned  thereby,  and  knew  how  to  eliminate  all 
danger,  viz.,  by  turning  off  the  electric  lip'ht  current;  provision  for 
which  had  been  made  by  the  defendant,  and  so  that  any  one  of  such 
employes  could  do  so  at  will.  As  between  themselves,  we  may  assume 
that  it  was  aglreed  or  Understood  that  the  foreman  should  perform  such 
duty,  and  that  because  of  his  neglect  in  that  regard  the  accident  hap- 
pened. We  fail  to  discover  how,  even  upon  that  hypothesis,  the  plain- 
tiff can  recover.  The  foreman  (and  because  of  whose  neglect  in  not 
shutting  off  the  electric  current,  or  in  warning  the  plaintiff  that  it  had 
not  been  shut  off,  before  directing  him  to  go  upon  the  pole  in  question, 
the  accident  happened)  was  a  co-employ^  of  the  plaintiff,  notwith- 
standing he  occupied  the  position  of  foreman.    Northern  Pacific  R.  R- 


Digitized  by 


Google 


Sup.  Ct)     ANOLnr  y.  ahebioan  oonstbuciion  «  t.  oo.  51 

Co.  V.  PetersOT,  162  U.  S.  346,  16  Sup.  Ct.  848,  40  L.  Ed.  994;  Kee- 
nan  v.  N.  Y.,  L.  E.  fit  W.  R.  R.  Co.,  145  N.  Y.  190,  39  N.  E.  711, 
45  Am.  St.  Rq).  604;  Barringer  v.  Delaware  &  Hudson  Canal  Co., 
19  Hun,  216. 

Having  concluded  that  the  defendant  was  not  guilty  of  actionable 
negligence  under  the  circumstances  disclosed  in  this  case,  we  deem  it 
unnecessary  to  determine  any  of  the  other  questions  involved.  It  fol- 
lows that  tfie  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event  upon  questions  of  law 
only ;  the  facts  having  been  examined,  and  no  error  found  therein. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  coats  to  appel- 
lant to  abide  event  upon  questions  of  law  only ;  the  fncts  having  been  exam- 
ined, and  no  error  found  tbereln.  All  ooncnr,  except  SPRINO,  J.,  who  dis- 
sents In  a  memorandum.  In  which  HISCOCK,  J.,  concurs. 

SPRING,  J.  (dissenting).  Cadwallader  was  the  superintendent  in 
general  charge  and  Shoemaker  was  foreman  of  the  gang  to  which  plain- 
tiff belonged.  The  latter  testified  that,  whenever  he  had  been  at  work 
before,  the  electric  current  was  turned  off,  and  that  both  Cadwallader 
and  Shoemaker  assured  him  that  it  would  be  turned  off  when  the  men 
were  at  work.  He  had  a  right  to  rely  on  this  assurance.  It  was  the 
defendant's  duty  to  provide  a  safe  place  for  the  plaintiff  to  work. 
By  delegating  this  duty  to  another,  it  was  not  relieved  from  liability 
resulting  from  the  failure  to  meet  the  obligation  which  it  owed  to  the 
plaintiff.  The  proof  also  shows  that  whenever  one  of  the  men  shut 
off  the  current,  it  was  by  the  express  direction  of  the  foreman.  It 
was  not  done  by  any  of  the  men,  unless  directed  to  do  so.  Of  course, 
the  plaintiff  knew  that  the  electric  wire  was  strung,  but  he  lacked  the 
(Essential  notice  that  it  was  charged  with  electricity.  He  believed, 
as  he  had  been  assured,  that  it  was  safe 

I  think  the  authorities  cited  in  the  prevailing  opinion  and  in  the 
brief  of  the  appellant's  counsel  are  not  in  point.  In  the  case  in  162 
U.  S.  346,  16  Sup.  Ct.  843,  40  L.  Ed.  994,  it  did  not  involve  the  ques- 
tion of  a  safe  place.  In  that  case  the  foreman  of  a  section  gang  was 
riding  on  a  hand  car  with  the  plaintiff  and  other  workmen,  and  sud- 
denly applied  the  brakes,  and  the  plaintiff  was  injured.  The  court 
held  the  foreman  was  a  fellow  servant  with  the  plaintiff.  It  explicitly 
noted  the  distinction  as  to  the  primary  duties  imposed  upon  the  master. 
At  page  353,  of  162  U.  S.,  and  page  845,  of  16  Sup.  Ct.,  40  L.  Ed.  994, 
the  court  recites  that  among  the  duties  which  the  master  owes  is  that 
of  providing  a  reasonably  safe  place  for  the  servants  to  work  in.  It 
then  adds : 

"If  instead  of  personally  performing  these  obligatlODs,  the  master  engages 
another  to  do  them  for  talm,  he  Is  liable  for  the  neglect  of  that  other,  which 
in  such  case  Is  not  the  neglect  of  a  fellow  servant,  no  matter  what  his  posi- 
tion as  to  other  matters,  bat  is  the  neglect  of  the  master  to  do  these  things 
which  It  la  the  duty  of  the  master  to  perform  as  such." 

Again  at  page  358,  of  162  U.  S.,  and  page  847,  of  16  Sup.  Ct, 
40  h.  Ed.  994,  the  opinion  distinctly  states  that  the  neglect  of  the 
foreman  was  not  of  that  character  which  the  master  was  responsible 
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for,  not  being  the  neglect  of  a  duty  owed  by  a  master  to  his  servants. 
Again  in  the  case  in  146  N.  Y,  190,  39  N.  E.  711,  46  Am.  St  Rep.  604, 
the  question  of  safe  place  was  not  involved  at  all. 
I  think  the  judgment  should  be  affirmed. 

HISCOCK,  J.,  concurs. 

(108  App.  Dlv.  174.) 

In  re  DAWES. 

HODDICK  et  al.  v.  ELLIOTT. 

(Supreme  Goort,  Appellate  Division,  Fourth  Department    October  18,  1905.) 

ElZEOUTION— SiTPPLBMERTAI,    PBOOEBDIKOS— ObDBB— SKBVIOE. 

Code  Olv.  Proc.  {  426,  pertaining  to  the  service  of  suiumons  In  an  action, 
provides  that  It  may  be  served  by  any  person  other  than  a  party  to  the 
action.  Section  433  provides  that  the  provisions  of  the  article  relating 
to  the  service  of  a  summons  are  applicable  to  the  service  of  any  process 
or  other  paper,  whereby  a  special  proceeding  Is  commenced,  except  where 
special  provisions  for  the  service  are  made.  By  sectlm  2432,  sobd.  S, 
the  examination  of  a  person  having  property  of  a  Judgment  debtor  or 
indebted  to  him  Is  a  special  proceeding.  Section  2452  points  out  the 
manner  In  which  the  order  must  be  served,  but  does  not  designate  the 
person  to  malie  the  service,  and  provides  that  the  order  must  be  exhib- 
ited to  the  person  to  be  served  and  a  copy  thereof  and  of  the  affidavit 
must  be  delivered  to  him.  Section  2520,  providing  for  the  service  of  pro- 
cess In  proceedings  in  Surrogate's  Courts,  expressly  provides  that  It  may 
be  made  by  a  party  to  the  special  proceeding.  Held,  that  a  Judgment 
creditor  may  not  serve  an  order  for  the  examination  of  a  third  person  in 
supplemental  proceedings. 
-    McLennan,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Frederick  C.  J.  Hoddick  and  another  against' Rachel  E. 
Elliott.  Appeal  by  plaintiffs  from  an  order  setting  aside  the  service 
of  an  order  for  the  examination  of  Charles  S.  Dawes,  a  third  person. 
Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
and  HISCOCK,  JJ. 

Arthur  W.  Hickman,  for  appellants. 
Joel  Russell,  for  respondent 

SPRING,  J.  The  plaintiffs  in  the  action  recovered  a  judgment 
against  Rachel  E.  Elliott.  The  present  proceeding  was  commenced 
with  the  granting  of  an  order  by  the  county  judge  of  Erie  county, 
pursuant  to  subdivision  3,  §  2433,  (!k»de  Civ.  Proc.,  for  the  examina- 
tion of  Dawes,  upon  an  aJEHdavit  showing  that  he  had  property  of  the 
judgment  debtor.  The  order  was  served  on  Dawes  personally  bv 
one  of  the  judgment  creditors.  Dawes  did  not  appear,  but  subsequent- 
ly upon  his  application  the  service  was  set  aside  by  the  county  judge. 
The  only  question  for  review  is  whether  the  service  of  the  order  by 
the  judgment  creditor  was  proper. 

Section  425  of  the  C^ode  of  Civil  Procedure,  pertaining  to  the  service 
of  a  summons  in  an  action,  provides  that  it  may  be  served  "by  person 
other  than  a  party  to  the  action."    Section  433  is  as  follows: 
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"The  proYlBloiia  of  thla  article,  relating  to  the  mode  of  aervice  of  a  snm- 
moiu,  Rpp]j  likewise  to  tbe  serrlce  of  and  process  or  other  paper,  whereby 
a  special  proceeding  Is  commenced  In  a  court,  or  before  an  officer,  •  •  • 
except  where  special  prorislon  for  the  service  thereof  la  otherwise  made  by 
law." 

This  proceeding  is  a  special  proceeding.  Section  2433,  Code 
Civ.  Proc.  Section  2462  sets  forth  the  manner  in  which  the  order 
must  be  served,  but  does  not  designate  the  person  who  may  or  may 
not  make  the  service.  The  effect  of  the  Code  provisions,  therefore, 
is  that  primarily  the  process  by  which  an  action  or  special  proceeding 
is  commenced  cannot  be  served  by  a  party  to  the  action  or  proceeding, 
unless  the  Code  otherwise  directs.  The  prohibition  is  general,  and 
in  order  to  sustain  service  by  a  party  some  explicit  authority  should 
be  foimd  bringing  the  case  within  the  excepted  special  provision. 

Section  2452  does  contain  certain  requirements  essential  to  the  valid 
service  of  an  order  in  supplementanr  proceedings  not  applicable  to 
the  service  of  a  summons.  None  of  th^e  provisions  pertain  to  the 
person  by  whom  the  order  may  be  served.  The  prohibition  against 
th?  party  in  section  425  therefore  obtains,  because  there  is  no  provision 
"otherwise  made  by  law,"  and  which  is  necessary  to  create  the  excep- 
tion. While  the  manner  of  service  has  been  provided  for,  yet  the 
clause  just  referred  to  seems  fairly  to  imply  that  the  distinct  inhibi- 
tion against  a  party  making  service  in  section  425  is  applicable,  unless 
the  contrary  explicitly  24)pears.  Some  support  for  this  construction 
may  be  found  in  the  practice  relating  to  the  commencement  of  a 
proceeding  in  Surrogate's  Court,  which  is  a  special  proceeding  com- 
menced by  a  citation  (section  2516),  and  to  which  title  1,  containing 
the  sections  referred  to  relating  to  the  service  of  summons,  is  appli- 
cable.   Code  Civ.  Proc.  §  2538. 

Section  2520  provides  for  the  manner  of  serving  this  process,  but 
distinctly  provides  it  may  be  made  by  a  patty  to  the  special  proceed- 
ing. If  the  fact  that  it  designates  the  manner  in  which  service  is  to 
be  made  destroys  the  effect  of  sections  425  and  433,  prohibiting  a 
party  from  serving  process,  it  would  be  unnecessary  to  provide  in 
terms  that  a  party  may  serve  a  citation.  There  is  full  as  much  reason 
for  inhibiting  a  party  from  making  service  of  the  order  in  supplementary 
proceedings  as  of  the  summons.  There  is  no  complication  in  serving 
a  summons,  while  certain  additional  requirements  are  necessary  in 
serving  an  ordej-  for  proceedings  supplemental  to  executicm.  Section 
2452. 

.^gain,  disobedience  of  the  order  is  punishable  "as  for  a  contempt." 
Section  2467.  In  proceedings  to  punish  for  disobeying  the  order, 
if  served  by  a  party,  the  temptation  to  prevaricate  would  be  extended, 
and  unseemly  controversies  over  the  manner  of  service  would  be 
frequent.  Public  policy  would  seem  to  require  fairly  strict  adherence 
to  the  general  rule  of  prohibition,  tmless  the  given  case  is  clearly  within 
the  exception  mentioned  in  section  433. 

The  order  affirmed,  with  $10  costs  and  disbursements.  All  concur, 
except  McLENNAN,  P.  J.,  who  dissents  in  an  opinion. 

McLENNAN,  P.  J.  (dissenting).  I  cannot  concur  in  the  conclu- 
sion reached  by  a  majority  of  the  court  that  in  a  proceeding  supple- 
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mentary  to  execution  the  judgment  creditor  may  not  himself  serve 
an  order  directing;  a  third  party  to  appear  before  a  referee  and  be 
examined  concemmg  property  in  his  hands  which  it  is  alleged  belongs 
to  the  judgment  debtor.  If  the  judgment  creditor  may  not  serve  such 
order,  it  must  be  because  of  some  statutory  prohibition;  for  at  com- 
mon law  a  party  to  an  action  or  special  proceeding  had  the  right  to 
serve  a  summons  or  any  order,  process,  or  mandate  issued  or  made  by 
a  court  or  judge,  which  was  not  directed  to  or  did  not  command  a  par- 
ticular officer  or  individual  to  serve  or  execute  the  same.  In  my 
opinion  there  is  no  statute  which  prohibits,  or  which  attempts  to 
prohibit,  a  party  from  serving  an  order  like  the  one  in  question.  Sec- 
tion 425  of  the  Code  of  Civil  Procedure  expressly  prohibits  a  party 
from  serving  a  summons;  but  such  prohibition  is  confined  to  the 
service  of  a  summons,  and  in  no  manner  relates  to  the  service  of  an 
order  in  supplementary  proceedings.    The  section  is  as  follows: 

"Sec.  425.  Summons;  Wlien  and  by  Whom  Served.  SberUTs  Duty.  "The 
summons  may  be  sen-ed  by  any  person,  other  than  a  party  to  the  action,  ex- 
cept where  It  Is  otherwise  specially  prescribed  by  law.  The  plaintiffs  attor- 
ney may,  by  an  Indorsement  on  the  summons,  fix  a  time  within  which. the 
service  thereof  must  be  made ;  In  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff  of  the  coun- 
ty, wherein  the  defendant  is  found,  the  sheriff  must  serve  it  and  return  it, 
with  proof  of  service,  to  the  plalntUTs  attorney,  with  reasonable  diligence." 

Sections  426  to  432  of  the  Code,  both  inclusive,  prescribe  the  manner 
in  which  a  summons  must  be  served  upon  a  natural  person,  infant, 
lunatic,  idiot,  habitual  drunkard,  or  a  domestic  or  foreign  corporation ; 
but  each  of  such  sections  relates  exclusively  to  the  service  of  a  sum- 
mons. It  is  claimed,  however,  that  those  sections,  or  at  least  section 
425,  is  made  applicable  to  the  service  of  an  order  in  proceedings  sup- 
plementary to  execution  by  section  433  of  the  Code.  That  section  is 
as  follows : 

"Sec.  433.  Service  of  Process,  etc.,  to  Commence  a  Special  Proceeding. 
The  provisions  of  this  article,  relating  to  the  modn  of  service  of  a  summons, 
apply  likewise  to  the  service  of  any  process  or  other  paper  whereby  a  special 
proceeding  Is  commenced  in  a  court  or  before  an  officer,  except  a  proceeding 
to  pnnlsh  for  contempt  and  except  where  special  provision  for  ttie  service 
thereof  is  otherwise  made  by  law." 

It  is  urged  that  the  word  "mode,"  as  used  in  the  section  last  above 
quoted,  refers  to  the  person  by  whom  service  may  be  made,  and  there- 
fore that  the  prohibition  contained  in  section  425,  which  prevents  a 
party  to  an  action  from  serving  the  summons,  also  prohibits  a  judg- 
ment creditor  from  serving  an  order  made  in  proceedings  supple- 
mentary to  execution  directing  the  debtor  or  a  third  narty  to  appear 
and  answer  respecting  property  which  it  is  claimed  should  be  applied 
in  satisfaction  of  his  judgment.  Undoubtedly  the  claim  or  conten- 
tion would  have  force,  were  it  not  for  the  fact  that  "special  provision 
for  the  service  thereof  [an  order  like  the  one  in  this  case]  is  otherwise 
made  by  law."  Such  "special  provision"  is  contained  in  section  2452 
of  the  Code,  which  is  as  follows : 

"Sec.  2452.  Mode  of  Service  of  Certain  Orders.  An  injunction  order,  or 
an  order  requiring  a  person  to  attend  and  be  examined,  made  as  prescribed 
in  this  article,  must  be  served  as  follows:  (1)  The  original  order,  under  the 
band  of  the  Judge  making  It  must  t>e  exhibited  to  the  person  to  be  served. 
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<9  A  cop7  thereof,  and  of  the  afltdarlt  upon  wblch  It  was  made,  must  be  de- 
livered to  blm.  Serrice  upon  a  corporation  Is  anffident,  if  made  upon  an 
officer,  to  whom  a  copy  of  a  simimons  must  be  delivered,  where  a  summons  is 
personally  served  upon  the  corporation;  unless  the  of&cer  Is  specially  des- 
ignated by  the  Judge,  as  prescribed  In  section  2444  of  this  act" 

By  the  section  last  quoted  a  complete  "mode  of  service"  of  an  order 
like  the  one  in  question  is  prescribed.  It  di£Fers  essentially  from  the 
"mode"  of  serving  a  summons.  In  fact,  no  part  of  the  "mode"  of  serv- 
ing a  summons  prescribed  in  the  sections  of  the  Code  (sections  425  to 
432,  both  inclusive)  applies  to  the  service  of  an  order  in  supplemen- 
tary proceedings.  The  "mode"  of  serving  such  an  order  is  prescribed 
solely  by  section  2452,  and  such  section  does  not  purport  to  prohibit 
a  party  from  serving  the  same.  How  can  it  be  said  that  the  "mode"  of 
serving  a  summons  as  prescribed  in  sections  425  to  432  of  the  Code, 
both  inclusive,  applies  to  the  service  on  an  order  in  supplementary  pro- 
ceedings, when  not  a  single  step  declared  to  be  necessary  in  order  to 
OMistitate  a  legal  service  of  a  summons  could  be  taken  to  effect  a  legal 
service  of  an  order  like  the  one  in  question,  except  the  delivery  of  a  copy 
of  such  an  order  to  the  person  to  be  served? 

Section  2452  does  not  authorize  the  plaintiff's  attorney,  by  an  indorse- 
ment on  the  order  "to  fix  a  time  withm  which  the  service  thereof  must 
be  made,"  nor  require  the  sheriff,  in  case  such  an  order  is  delivered 
to  him  for  service,  "to  serve  it,  and  return  it,  witii  proof  of  service, 
to  the  plaintiff's  attorney,  with  reasonable  diligence."  It  is  quite  pos- 
sible that  a  judgment  creditor  who  has  instituted  supplementary  pro- 
ceedings may  not  have  an  attorney.  In  any  event,  if  the  sheriff  re- 
turned the  order  to  the  creditor,  he  would  have  discharged  his  full 
duty.  Good  service  of  an  order  like  the  one  in  question  could  not  be 
made  "by  delivering  a  copy  thereof"  to  the  judgment  debtor,  he  being 
a  natural  person.  Neither  would  the  service  of  such  an  order  be 
legal,  if  made  upon  an  infant,  lunatic,  idiot,  habitual  drunkard,  or  a 
domestic  or  foreig^n  corporation,  in  the  "mode"  prescribed  by  sec- 
tions 425  to  432,  both  inclusive.  The  service  of  an  order  in  supple- 
mentary proceedings,  if  made  as  prescribed  by  those  sections,  or  any 
of  them,  would  be  a  nullity,  and  it  cannot  be  that  the  Legislature  intend- 
ed by  the  use  of  the  word  "mode"  in  section  433  of  the  Code,  that 
the  method  of  serving  a  summons  should  apply  to  the  service  of  an 
order  in  proceedings  supplementary  to  execution,  when  such  method, 
if  followed,  would  not  in  any  sense  meet  the  requirements  of  section 
2452,  which  expressly  provides  how  such  an  order  must  be  served 
and  in  effect  provides  that  the  service  of  such  an  order  in  any  other 
manner  is  null  and  void.  Neither  is  it  conceivable  that  by  the  use  of 
the  words  "relating  to  the  mode  of  service  of  a  summons,"  in  section 
433  of  the  Code,  the  Legislature  intended  that  the  provisions  of  the 
Code  above  referred  to,  which  prescribe  the  manner  or  way  in  which 
a  summons  must  be  served,  should  not  apply  to  the  service  of  an  order 
like  the  one  in  question,  but  that  such  language  was  only  intended 
to  indicate  the  person  who  was  competent  to  serve  such  an  order. 

The  "mode,"  manner,  method,  or  way  of  serving  a  summons,  as 
prescribed  in  sections  425  to  432  of  the  Code,  both  inclusive,  will  not 
answer  in  the  service  of  an  order  in  supplementary  proceedings.    The 


Digitized  by 


Google 


66  96  NEW  XOBK  8DPPLBUBNT  (Sup.  Ct. 

•nd  180  New  Tork  SUt*  Raportor 

"mode"  which  will  answer  for  the  service  of  such  an  order  is  pre- 
scribed in  section  2462,  and  therefore  that  section  constitutes  a  "special 
provision  for  the  service"  of  such  order.  It  seems  to  me  that  "mode  of 
service,"  as  used  in  section  433,  ought  not  to  be  held  to  refer  to  the 
person  who  may  make  such  service.  "Mode  of  service"  means  man- 
ner or  method  of  service,  the  way  in  which  service  may  be  made, 
and  does  not  refer  to  the  person  making  the  same.  Such  is  the  ordi- 
nary and  natural  meaning  of  the  language  employed.  When  it  is 
said  that  an  act  was  done  in  a  certain  "mode,"  we  have  in  mind  the 
manner  of  doing  it,  and  not  the  person  by  whom  the  act  was  done. 
We  are  not,  or  should  not  be,  concerned  about  what  the  law  ought  to 
be,  or  whether  or  not  a  judgment  creditor  should  be  permitted  to 
serve  an  order  by  which  proceedings  supplementary  to  execution  are 
instituted  upon  his  judgment.  If  the  law  is  not  as  it  should  be  in  that 
regard,  it  is  the  duty  and  solely  within  the  province  of  the  Legislature 
to  make  any  needed  change.  Certainly  the  courts  ought  not  by  de- 
cision to  attempt  to  supply  such  legislation,  no  matter  how  desirable. 

By  the  service  of  the  order  in  question,  if  properly  made,  the  appel- 
lant acquired  important  and  valuable  rights,  and  he  ought  not  to  be 
deprived  of  them,  as  it  seems  to  me,  because  of  a  determination  that 
the  language,  "mode  of  service,"  as  used  in  section  433  of  the  Code  of 
Civil  Procedure,  relates  solely  to  the  person  attempting  to  make  such 
service,  when  clearly  such  words  do  not  refer  to  the  manner  of  mak- 
ing the  same. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements  of  diis  appeal,  and  the  motion  to  vacate  the  service  of  the 
order  in  question  denied,  with  $10  costs. 
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C500PBR  T.  BROOKLYN  TRUST  CO. 

(Supreme  Cknirt,  Appellate  Divlsioii,  Second  Department    November  24,  1005.) 

1.  AFPKAI/— SlTBSEQtrENT  AFPEAI.S— LAW  or  THK   CaSE. 

On  appeal  from  a  nonsuit  In  an  action  by  a  servant  for  additional  com- 
pensation, the  conrt  held  that  certain  facts  were  some  evidence  of  such 
services  and  the  ralae  thereof.  On  a  second  trial  a  defense  was  Inter- 
posed, and  the  witnesses  cross-examined.  Held,  on  a  second  appeal,  the 
court  would  examine  the  whole  record,  to  ascertain  If  there  was  evi- 
dence to  sustain  the  verdict ;  being  concluded  by  the  former  verdict  only 
on  the  point  that  plaintiff's  evidence,  standing  alcme,  presented  a  question 
tor  the  jury. 

2.  Mastbb  and  Sbkvani>— Wages— Aonows. 

Evidence  examined,  and  held  insuffldent  to  show  the  value  or  extent 
of  additional  serrlcee  rendered  by. a  servant  under  an  alleged  contract 
therefor. 
8.  Same. 

Where  services  are  rendered  by  one  In  the  employ  of  another,  even 
upon  request,  the  presumption  Is  that  they  were  rendered  under  the  con- 
tract of  employment,  unless  the  contrary  Is  shown. 
4.  Sahb. 

In  an  action  by  a  servant  for  additional  services,  evidence  examined, 
and  Acid  InsufSclent  to  overcome  the  presumption  that  the  services  were 
rendered  under  the  contract  of  employment 
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Appeal  from  Trial  Tenn,  Kings  County. 

Action  by  Alfred  Cooper  against  the  Brooklyn  Trust  Company, 
as  executor  of  Mary  F.  Raymond,  deceased.  From  a  judgment  for 
plaintiff  and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER. 
RICH,  and  MILLER,  JJ. 

William  N.  Dykman,  for  appellant. 

Thomas  Kelby  (James  W.  Ridgway  and  Frederick  L.  Taylor, 
on  the  brief),  for  respondent. 

MILLER,  J.  On  a  former  appeal  a  judgment  entered  on  a  non- 
suit granted  at  the  close  of  the  plaintiff's  case  was  reversed.  Cooper  v. 
Brooklyn  Trust  Co.,  87  App.  Div.  610,  84  N.  Y.  Supp.  88.  The  de- 
fendant now  appeals  from  a  judgment  entered  on  a  verdict.  The  plain- 
tiff seeks  to  recover  upon  an  alleged  contract  made  by  the  defendant's 
testatrix,  to  pay  for  extra  services  which  he  claims  were  rendered 
during  the  time  of  his  regular  employment  by  her  as  a  courier  at  an 
annual  salary.  Upon  the  part  of  the  plaintiff,  it  appeared  that  the 
deceased  was  in  the  habit  of  traveling  in  Europe;  that  some  time  in 
1894  he  was  in  her  service  as  a  courier  for  about  seven  months,  hav- 
ing been  engaged  to  her  by  "Cook's,"  with  whom  he  was  regularly 
employed ;  that  in  August,  1894,  he  left  the  employment  of  "Cook's," 
and  engaged  directly  with  her  as  a  courier,  in  which  capacity  he  served 
a  period  of  13  months,  until  September,  1895 ;  and  that  he  was  likewise 
employed  on  two  subsequent  trips,  one  from  November,  1895,  to  April, 
1896,  and  the  last  from  May  12,  1896,  to  February  25,  1897,  at  which 
time  she  died  at  Genoa.  There  is  no  evidence  to  show  specifically 
the  nature  of  a  courier's  duties,  but  it  appears  from  the  plaintiff's 
witness  that  upon  the  first  trip,  while  he  was  still  in  the  employ  of 
"Cook's,"  he  bought  the  tickets,  paid  the  hotel  bills,  "and  did  all  the 
services  that  were  necessary,  and  got  the  cabs."  This  witness  also 
testified,  speaking  of  the  second  trip : 

'"  have  beard  conversation  between  blm  and  Mrs.  Raymond  as  to  com- 
penaa/tlon  that  be  was  to  receive.  He  always  asked  ber  wbat  compensation 
she  would  make  blm,  and  sbe  always  said  sbe  would  provide  for  blm. 
•  •  •  He  was  with  us  constantly  during  that  trip,  and  he  bought  the 
railroad  tickets,  attended  to  the  transportation,  paid  the  hotel  bills,  loolied 
after  the  carriages,  and  did  all  that  work  for  us.  •  •  •  She  was  In  deli- 
cate health,  and  Mr.  Cooper  would  go  for  the  doctors,  and  do  everything  he 
conld,  and  attend  to  the  medicines.  He  rendered  services  at  night  for  her. 
If  it  were  necessary,  he  went  for  the  doctor  at  night,  and  got  her  medicine,  and 
got  up  and  waited  on  ber  when  It  was  necessary.  He  took  entire  charge  of 
ber  money  matters  and  paid  her  bills.  •  •  •  He  said  he  would  lose  bis 
position,  and  she  said  sbe  was  able  to  pay  him  if  be  did  lose  it,  and  that 
•he  was  also  willing.  She  did  say  to  him,  'I  am  able  to  remxmerate  you.' 
That  was  always  wbat  she  said:  'I  am  well  able  to  pay  you  for  any  loss 
yon  may  sustain  by  being  with  me.'" 

She  also  testified  to  a  conversation  with  the  deceased  in  October, 
1895,  as  follows : 

"Mrs.  Raymond  said  she  was  over  to  the  Safe-Deposit  Company  In  Brook- 
lyn a  couple  of  days  before,  and  that  sbe  deposited  bonds  for  Cooper,  to  be 
given  to  him  after  her  death.  She  also  said  that  he  was  always  asking  her 
about  them,  and  of  course  she  bad  to  keep  ber  promise." 
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It  also  appeared  upon  the  plaintiff's  showing  that  upon  the  death 
of  said  testatrix  her  executor  found  in  a  box  in  the  Safe-Deposit  Com- 
pany an  envelope  containing  bonds  of  the  par  value  of  $6,000,  and  that 
on  the  face  of  the  envelope  the  following  was  written  in  the  hand- 
writing of  the  deceased : 

"To  be  delivered  to  Alfred  Ciooper,  of  Thomas  Cook  &  Bona,  of  Paris. 
October  7th,  1895. 

"Brooklyn  Trust  Company. 

"To  be  delivered  to  owner,  as  per  memorandum  within.  This  Is  private, 
and  for  those  addi-essed.  M.  F.  Raymond." 

Upon  a  record  containing  substantially  the  same  evidence  as  above 
outlined,  this  court  held  that  there  was  evidence  of  the  rendition  of 
services  by  the  plaintiff  outside  of  his  duties  as  courier,  and  of  a  prom- 
ise by  the  testatrix  to  pay  therefor,  and  that  the  deposit  of  the  bonds 
was  some  evidence  in  the  nature  of  an  admission  of  the  value  of  the 
services.  This  decision,  so  far  as  the  record  now  before  us  presents 
the  same  question,  should  be  respected.  However,  upon  the  trial  now 
being  reviewed,  the  plaintiff's  witness,  by  whom  the  contract  and  the 
performance  of  the  services  were  sought  to  be  established,  was  cross- 
examined,  and  a  defense  was  interposed,  and  we  therefore  must  ex- 
amine the  entire  record,  to  ascertam  whether,  upon  the  whole  case, 
there  is  sufficient  evidence  to  sustain  the  verdict;  being  concluded  by 
the  former  decision  only  upon  the  point  that  the  plaintiff's  evidence, 
standing  alone  and  unexplained,  presented  a  question  for  the  jury. 

On  cross-examination  the  plaintiff's  witness  testified: 

"Mrs.  Raymond  spoke  no  foreign  language — ^neither  German  nor  Spanish. 
She  said  he  was  continually  reminding  ber  of  her  promise.  I  testified  at 
the  last  trial  that  he  was  always  telling  ber  how  much  he  had  done  for  her. 
I  very  very  often  heard  him  tell  ber  that  he  was  doing  a  lot  for  her;  I 
could  not  repeat  the  number  of  times.  No ;  be  was  not  continually  nagging 
her.  He  would  say  he  was  doing  a  great  deal,  and  he  was  a  very  good  friend 
to  her,  and  she  used  to  say,  'Tes,  old  boy;  I  know  that,  and  I  will  reward 
you.'  He  told  her  he  had  lost  his  place.  I  beard  him  say  that  about  three 
times  I  should  think.  *  •  •  The  second  trip  began  In  August,  1894,  and 
ended  In  September,  1895,  and  it  was  during  the  second  trip  that  I  heard 
him  remind  ber  that  he  was  doing  a  lot  for  her.  I  cannot  Just  remember 
when  he  first  told  her  that  he  had  lost  bis  position,  and  that  be  was  doing 
a  lot  for  ber.  I  could  not  remember  whether  it  was  August,  1894,  or  Sep- 
tember. *  *  *  I  often  heard  him  say  himself  that  he  had  left  Cook's  to 
come  to  her.  I  could  not  tell  you  when,  but  I  beard  It  I  heard  it  on  three 
or  four  occasions.  We  spoke  generally  about  It  •  •  •  Between  Novem- 
ber, 1893,  and  April,  1896,  I  heard  Cooper  again  remind  ber  of  how  much  he 
bad  done.  He  would  remind  her  in  a  general  way,  and  say,  'Mary,  I  have 
done  a  great  deal  for  you,'  or  something  like  that  I  did  not  ever  see  her 
pay  him  between  November,  1895,  and  April,  1896.  I  never  saw  her  pay  him. 
I  saw  ber  giving  him  money  to  pay  bills,  and  I  saw  him  drawing  money  out 
of  the  bank  to  pay  bills,  but  I  never  saw  her  paying  him  money.  I  don't 
know  that  he  was  ever  paid  wages.  He  may  bare  got  the  money.  I  know 
that  he  got  money,  but  I  could  not  say  that  he  ever  got  wages.  I  might 
have  said  to-day  that  I  supposed  he  might  have  made  $7,000  during  the 
European  trip." 

It  also  appeared  on  the  part  of  the  defense  that  the  box  in  which 
the  envelope  containing  the  bonds  was  found  was  rented  by  the  de- 
ceased ;  that  in  November,  1895,  a  month  after  placing  it  in  the  box, 
she  broke  the  seal,  took  out  and  destroyed  the  memorandum  referred 
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to  by  the  writing  on  the  face  of  the  envelope,  and  took  out  three  $1,000 
bcMids,  which  she  pledged  as  security  for  a  loan;  and  that  she  said 
at  the  time :  "What  a  fool  I  would  be  to  want  money  with  these  bonds 
here.  He  [referring  to  the  plaintiff]  has  been  well  paid."  It  also 
appeared  without  dispute  that  the  plaintiff's  salary  was  $800  per  year; 
that  after  the  death  of  the  decedent  he  wrote  a  letter  to  the  American 
Consul  at  Genoa,  containing  this  statement  viz . : 

"It  was  a  usnal  thing  for  the  past  flre  years  that  I  have  traveled  aa  cou- 
rier for  Madam  while  she  remained  In  Europe,  at  the  end  of  onr  trips,  or  as 
she  was  leaving  for  home,  she  paid  me  in  full  for  services  rendered  since 
trip  b^an.  In  this  case  Mrs.  Raymond  was  taken  111  so  suddenly — I  mean 
her  death  sickness — that  my  salary  from  May  12,  1896,  until  February  25, 
1897,  remains  unpaid,  and  I  herewith  render  my  account" 

— ^And  that  he  obtained  through  said  Consul  payment  in  full  of  the  ac- 
count so  rendered  and  executed,  a  receipt  in  full  for  all  services  ren- 
dered as  courier,  and  thereafter  wrote  a  letter  to  the  defendant  con- 
taining the  following  statement : 

"I  have  reason  to  believe  that  my  name  has  been  mentioned  In  her  last 
will,  as  Mrs.  Raymond  has  always  shown  to  me  great  kindness,  and  had 
promised  to  remember  me  in  her  generosity  for  the  good  cares  I  used  to 
take  for  her  cmnfort" 

Thereafter  the  plaintiff  brought  an  action  to  recover  the  six  bonds 
remaining  in  the  envelope  referred  to,  on  the  theory  of  a  gift  causa 
nK>rtis,  and,  failing  in  said  action,  this  suit  was  brought  for  extra 
services,  on  the  theory  that  the  deposit  of  the  bonds  was  an  admission 
of  the  value  of  the  services.  There  is  this  difference  between  the 
plaintiff's  evidence  concerning  the  dei>ositing  of  the  bonds  on  this  and 
the  first  trial:  on  the  first  tnal  his  witness  testified  that  the  deceased 
said  "she  had  been  to  the  Brooklyn  Safe-Deposit  Company,  and  left 
an  envelope  with  the  bonds  in  for  Mr.  Cooper,  to  remunerate  him  for 
his  time  and  services  to  her" ;  on  this  trial  she  testified  that  the  deceased 
said  "that  he  was  always  asking  her  about  them,  and,  of  course,  she  had 
to  keep  her  promise."  The  court  limited  the  recovery  to  extra  services 
performed  during  the  second  and  third  trips  of  Europe,  viz.,  to  the  trip 
of  thirteen  months  just  prior  to  the  deposit  of  the  bonds  and  to  the  trip 
of  about  6  months  immediately  following. 

There  is  not  a  scintilla  of  evidence  from  which  the  jury  could  find 
the  extent  or  value  of  the  so-called  "extra  services;"  unless  the  deposit 
of  the  bonds  was  sufficient  evidence  thereof.  Whatever  probative  force 
that  fact  might  be  entitled  to,  as  presented  by  the  record  on  the  former 
appeal,  as  now  explained  by  the  record  before  us,  it  is  clear  that  it  is 
entitled  to  no  weight  whatever.  Instead  of  putting  bonds  worth 
$6,000  out  of  her  possession,  with  the  declaration  that  she  did  it  to 
remunerate  the  plaintiff  for  services,  it  now  appears  that  she  first 
deposited  nine  $1,000  bonds  in  her  own  box  in  an  envelope,  with  a 
memorandum  containing  directions,  saying  that  it  was  done,  not  as 
remuneration  for  services,  but  to  keep  a  promise,  and  that  immediately 
thereafter  she  repented  her  generosity,  and  destroyed  the  memorandum, 
making  the  statement  that  the  plaintiff  had  been  well  paid.  Certainly, 
her  act  could  not  be  an  admission  of  the  value  of  services  yet  to  be  per- 
formed.   If  entitled  to  any  force  as  an  admission,  it  must  have  related 
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solely  to  the  value  of  the  extra  services  performed  from  August,  1894, 
to  September,  1896,  and  in  fact  the  only  testimony  in  the  case  of  the 
rendition  of  any  extra  services  related  to  this  trip.  If  an  admission, 
therefore,  it  was  an  admission  that  the  extra  services  (assuming  they 
were  such)  of  this  $800  courier  in  going  after  a  doctor,  getting  medi- 
cine, getting  up  and  waiting  on  her  when  necessary,  and  taking  charge 
of  her  money  matters  and  paying  her  bills  during  13  months  were  worth 
$9,000.  But  aside  from  this  defect  in  his  case,  which  in  my  judgment 
is  fatal,  the  plaintiff  has  utterly  failed  to  sustain  the  onus  of  proving  the 
contract  upon  which  he  relies.  It  is  well  settled  that  where  services 
are  rendered  by  one  in  the  employ  of  another,  even  upon  request,  the 
presumption  is  that  they  were  rendered  under  the  contract  of  employ- 
ment, unless  the  contrary  is  shown.  Ross  v.  Hardin,  79  N.  Y.  84. 
Has  the  plaintiff  sustained  the  burden  of  showing  that  such  acts  of  kind- 
ness as  he  has  been  able  to  prove  were  performed  by  him  pursuant  to 
a  contract  to  pay  therefor,  or  were  they  performed  for  the  purpose  of 
ingratiating  himself  with  the  deceased,  relying  wholly  upon  her  gener- 
osity for  his  reward?  Was  the  promise  made  by  deceased  a  promise 
to  pay  the  value  of  services  rendered  upon  the  faith  of  such  promise, 
or  was  it  merely  a  voluntary  promise  to  reward  a  faithful  servant? 
The  testim(my  of  the  sole  witness  relied  upon  to  establish  the  contract,, 
in  the  light  of  her  cross-examination,  utterly  fails  to  establish  an  en- 
forceable contract.  According  to  this  witness,  the  plaintiff  was  con- 
stantly reminding  the  deceased  how  much  he  was  doing  for  her,  and 
that  he  had  lost  his  former  place,  and  she  as  constantly  promised  to 
reward  him.  Concededly,  the  loss  of  the  place,  which  he  left  to  enter 
her  service,  furnished  no  consideration  for  the  promise,  and  the  court 
so  charged.  The  entire  testimony  of  this  witness  tends  to  establish  • 
a  voluntary  promise  on  the  part  of  the  decedent  to  reward  the  plain- 
tiff for  past  kindness  and  loss  of  place,  which  he  constantly  kept  before 
her,  to  stimulate  her  generosity ;  at  least,  this  theory  is  more  consistent 
with  the  testimony  than  any  other.  Hence  it  is  not  sufficient  to  over- 
come the  presumption  with  which  the  plaintiff's  case  is  burdened,  and, 
without  any  presumption  against  him,  the  plaintiff  must  fail,  if  his 
evidence  is  just  as  consistent  with  a  theory  upon  which  he  is  not  en- 
titled to  recover,  as  it  is  with  the  theory  upon  which  he  may  recover,  be- 
cause a  jury  cannot  be  permitted  to  guess  which  of  two  possible  theories 
is  correct.  Laidlaw  v.  Sage,  158  N.  Y.  73,  52  N.  E.  679,  44  L.  R.  A, 
216;  Searles  v.  Manhattan  R.  Co.,  101  N.  Y.  661,  5  N.  E.  66;  Taylor 
v.  City  of  Yonkers,  105  N.  Y.  202,  11  N.  E.  642,  59  Am.  Rep.  492, 

The  impression  created  by  the  plaintiff's  evidence  becomes  convic- 
tion when  we  consider  the  evidence  of  the  defendant  showing  the  con- 
duct and  admissions  of  the  plaintiff  after  the  decedent's  death,  and 
it  is  therefore  clear  that  upon  the  whole  case  the  plaintiff  has  failed 
to  sustain  the  onus  of  proving  his  cause  of  action.  Claims  of  this 
character  against  the  estates  of  deceased  persons  naturally  excite 
our  suspicion,  and  it  is  not  requiring  too  much  to  insist  that  the  plain- 
tiff prove  his  case. 

I  advise  a  reversal  of  the  judgment  and  order  and  the  granting  of  a 
new  trial ;  costs  to  abide  the  event.    All  concur. 
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In  re  HAWLEY  et  al. 

(Supreme  Ctourt,  Appellate  Dlvtolon,  Fourth  Department    October  18,  1005.) 

1.    BXECUTOBS    AND    ADUINIBTRATOBS— ^ANAOBStEKT    OF    ESTATB— PaYUENT    OF 

Debts— Interk8T—C?bi;dits. 

Testator,  after  directing  that  his  dehts  be  first  paid,  declared  that 
14,000  should  be  set  aside  and  the  Income  paid  to  his  wife  for  life,  and 
then  bequeathed  to  his  son,  H.,  $200,  to  be  paid,  without  Interest,  six 
years  after  the  testator's  death,  together  with  the  use  for  six  years  of 
all  of  his  property,  including  the  $200,  remaining  after  setting  apart  the 
$4,000  for  the  widow,  and  named  the  widow  and  H.  as  executors.  There 
was  not  Buffldent  personal  property  to  pay  the  debts  and  set  aside  the 
$4,000  for  the  widow.  Held,  that  H.  was  not  entitled,  in  order  to  pro- 
vent  an  Immediate  sale  of  the  real  estate,  to  pay  the  debts  of  the  testa- 
tor out  of  the  executor's  personal  funds  and  then  charge  Interest  thereon 
against  the  estate  until  he  was  reimbursed  from  a  subsequent  sale  of 
the  real  estate. 
&  Same— IRVESTMXNTB. 

Where  testator  provided  that,  after  the  payment  of  his  debts,  $4,000 
should  be  set  apart  and  the  Income  paid  to  the  widow,  and  that  hla  son, 
H.,*  should  have  the  use  of  the  balance  of  his  property  for  six  years,  etc., 
the  widow  and  H.  being  named  as  executors,  an  arrangement  between 
H.  and  the  widow  by  which  it  was  agreed  that  $3,000  of  the  personal 
estate  were  to  remain  in  the  note  of  H.,  which  he  owed  the  estate,  and 
that  he  should  pay  her  the  income  of  $1,000  worth  of  real  estate,  which 
should  remain  Invested  therein,  there  being  an  insufficiency  of  personal 
property  to  set  aside  the  $4,000,  was  unauthorized  by  the  will  and  un- 
sustainable. 
&  Same— Patmkhtb  to  Widow. 

Where  a  will  provided  that  after  the  paymoit  of  debts  tiiere  should 
be  set  apart  from  the  estate  $4,000,  to  pay  the  Income  to  the  testator's 
widow  for  life,  and,  there  being  an  Insufficiency  of  personal  estate  to  set 
apart  such  sum  without  a  sale  of  real  estate,  the  widow,  who  was  one 
of  the  executors,  agreed  with  the  other  that  $3,000  of  the  personal  estate 
should  remain  in  the  executor's  note,  and  that  he  was  to  pay  her  the  in- 
come on  $1,000  worth  of  the  real  estate,  which  should  remain  invested 
therein,  in  order  to  prevent  a  present  sale  of  the  real  estate,  the  execu- 
tors were  not  entitled  to  pay  to  the  widow  an  amount  out  of  the  principal 
of  the  avails  of  the  subsequent  sale  of  the  real  estate,  in  order  to  make 
up  the  full  income  of  $4,000  to  which  she  was  entitled,  but  which  she 
had  not  received. 

Appeal  from  Surrogate's  Court,  Monroe  Coun^. 

Judicial  settlement  of  the  account  of  Nora  C.  Hawley  and  George  N. 
Hawley,  as  executors  of  the  will  of  William  S.  Hawley,  deceased. 
From  a  surrogate's  decree  disallowing  the  executors  certain  items 
credited  in  their  account,  they  appeal.     Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
and  HISCOCK,  JJ. 

Clarence  W.  McKay,  for  appellants. 

T.  W,  Barrett,  for  respondents. 

Walter  I.  Scott,  special  guardian,  for  infant  respondents. 

SPRING,  J.  William  S.  Hawley  died  August  22,  1898,  leaving 
a  last  will  and  testament  and  a  codicil  thereto,  which  were  duly  admitted 
to  probate.  By  the  provisions  of  the  will,  as  altered  by  the  codicil, 
the  executors  were  first  directed  to  pay  the  debts  and  funeral  expenses 
of  the  testator,  then  to  "set  apart"  from  his  estate  $4,000,  and  pay  the 
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income  thereof  to  his  wife  during  her  natural  life  or  uhtil  her  remarriage. 
He  also  bequeathed  to  his  son,  George  N.  Hawley,  $200,  to  be  paid, 
without  interest,  six  years  after  the  decease  of  the  testator,  and  also 
gave  the  use  for  six  years  to  his  said  son  of  all  his  property,  includ- 
ing said  $200,  remaining  after  the  setting  apart  of  the  $4,000  to  the 
widow,  and  subject  to  the  payment  of  certain  sums  annually  to  his 
three  other  children.  The  will  further  provided  that  when  the  prop- 
erty was  converted  into  money  certain  general  legacies  were  to  be 
paid,  and  the  balance  divided  equally  among  his  children  or  their 
decendants.  The  widow  and  the  son,  George  N.,  were  named  execu- 
tors, and  were  given  the  usual  power  of  sale,  and  at  the  election  of 
George  the  executors  were  permitted  to  convert  the  property  into 
money  before  the  expiration  of  the  six-year  period. 

An  intermediate  accounting  was  had  by  the  executors  in  December, 
1899,  by  which  it  appeared  tihat  a  note  of  $1,000  and  interest  thereon 
since  November  1,  1896,  held  by  <Mie  Pinkney,  remained  unpaid,  and 
also  a  note  of  $100  and  interest,  owned  by  Nora  C.  Hawley,  the  execu- 
trix. It  also  appeared  that  there  was  a  note  of  $3,000  against  the 
executor  George  Hawley.  which  comprised  the  personal  estate  then 
remaining.  The  decree  directed  that  this  note  be  collected  within  30 
days,  and  the  avails  invested  in  good  real  estate  securities,  or,  if 
that  could  not  reasonably  be  made  within  30  days,  that  said  money 
be  deposited  in  some  savings  bank  in  the  city  of  Rochester ;  and  these 
directions  were  complied  with.  On  that  accounting  there  was,  of  the 
personal  estate  on  hand  after  the  payment  of  the  expenses  of  the  ac- 
counting, the  sum  of  $2,729.40,  and  the  two  notes  against  the  testator 
were  still  unpaid.  The  decree  directed  the  investment  of  this  personal 
estate  pursuant  to  the  will,  in  order  that  a  fund  might  be  provided  to 
furnish  an  income  for  the  widow.  The  executor,  Hawley,  paid  the 
Pinkney  note,  with  the  accumulated  interest,  December  29,  1900,  from 
his  personal  funds,  and  the  note  of  Mrs.  Hawley  was  not  paid  until 
October  1,  1904,  and  on  the  sale  of  the  real  estate  more  than  six  years 
after  the  death  of  the  testator. 

The  executors  credited  in  their  account  in  the  present  proceeding 
the  interest  on  tfie  sum  paid  on  the  Pinkney  note  from  the  date  of  its 
pa3mient  to  October  1,  1904,  which  item  was  disallowed  by  the  sur- 
rogate. It  will  be  observed  that  the  executors  postponed  the  payment 
of  the  Pinkney  note  for  more  than  two  years  after  the  death  of  the 
testator,  although  during  all  the  time  from  the  commencement  of  their 
trust  duties  they  had  ample  personal  property  in  their  possession  to 
pay  this  note,  and  the  surrogate  disallowed  the  interest  which  had  ac- 
crued after  one  year  from  the  time  letters  were  issued  to  them,  and 
also  the  interest  paid  on  the  Nora  Hawley  note  after  such  time.  It 
will  be  noted,  also,  that  the  fund  set  apart  to  meet  the  annual  payments 
to  the  widow  did  not  amount  to  the  sum  of  $4,000,  and  after  the  sale 
of  the  real  estate  the  executor  paid  to  her  $285.89  out  of  the  principal 
of  the  avails  of  the  sale.  This  payment  is  sought  to  be  justified  on 
the  ground  that  she  had  not  received  the  full  income  to  which  she  was 
entitied.    This  item  was  also  disallowed. 

We  concur  with  the  conclusions  reached  by  the  learned  surrogate  as 
to  these  three  items.    The  widow  and  the  son  are  larger  beneficiaries 
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of  the  will.  The  estate  was  tied  up  for  six  years,  principally  for  the 
benefit  of  the  son,  George.  His  motiier  lived  with  him,  and  apparently 
they  were  managing  the  estate  together  and  for  their  mutual  advan- 
tage. It  was  their  duty  as  executors  first  to  pay  the  debts  of  the 
testator,  and  he  especially  commanded  them  to  do  so.  If  these  debts 
had  been  paid,  the  income-bearing  estate  would  have  been  depleted  to 
that  extent,  which  would  have  carried  also  a  diminution  of  the  income 
to  George  N.  It  was  a  shrewd  device  of  his  to  invest  all  the  personal 
estate  for  the  benefit  of  the  widow,  pay  the  Pinkney  note  himself, 
receive  all  the  income  from  the  balance  of  the  estate,  and,  after  the 
land  was  sold,  credit  himself  with  the  interest  on  the  note  which  he 
bad  paid. 

The  scheme  designed  by  the  will,  as  suggested,  was  in  the  first  in- 
stance to  pay  the  debts  of  the  testator,  then  to  have  invested  and  set 
apart  the  sum  of  $4,000,  the  interest  of  which  was  to  be  paid  to  the 
widow.  If  the  personal  estate  was  inadequate  to  provide  this  fund, 
the  real  estate  could  then  be  resorted  to  for  that  purpose.  The  real 
and  personal  estate  remaining  after  this  sum  was  segregated  for  the 
benefit  of  the  widow  was  to  pass  to  George  N.  for  six  years.  The 
primary  intention  was  to  provide  for  the  widow.  George  could  not 
receive  the  income  from  the  real  estate  and  use  it  for  his  own  benefit^ 
and  then  clear  himself  because  there  was  not  sufficient  personal  prop- 
erty to  pay  the  widow  the  annuity.  The  authority  that  at  his  election 
he  might  have  the  real  estate  sold  within  six  years  was  to  insure  the 
income  on  a  fixed  sum  to  the  widow. 

Evidently  Mrs.  Hawley  and  her  son  were  willing  to  allow  the  land 
to  remain  intact  during  the  six-year  period,  and  then  have  George  pay 
to  his  mother  sufficient  to  make  up  the  deficiency  caused  by  the  inade- 
quacy of  the  personal  estate.  In  the  accounting  filed  in  1899  the  execu- 
tors stated  that  by  any  arrangement  satisfactory  to  Mrs.  Hawley  the 
$3,000  of  the  personal  estate  were  to  remain  in  George's  note,  and  he 
was  to  pay  her  annually  "the  income  on  $1,000  worth  of  real  estate, 
which  is  to  remain  invested  therein."  The  note  investment  was  con- 
trary to  the  direction  of  the  testator,  and  the  decree  of  the  surrogate's 
court  required  that  the  note  be  paid  and  the  avails  invested  conform- 
ably to  the  testator's  intention.  There  was  no  further  personal  es- 
tate, and  these  executors,  possibly  in  pursuance  of  their  "arrangement," 
preferred  that  George  should  pay  to  the  widow  "the  income  on  $1,000 
worth  of  real  estate,"  rather  than  dispose  of  that  property. 

The  fact  that  the  decree  of  January,  1900,  directed  that  the  avails 
of  the  note,  after  pajring  the  expenses  of  administration,  be  invested 
in  real  estate  securities,  is  no  estoppel  on  the  respondents,  and  did  not 
operate  to  alter  the  provisions  of  the  will  or  interfere  with  the  orderly 
admmistration  of  the  estate.  These  executors  had  reported  their  "ar- 
rangement" to  the  court,  and  the  decree  simply  directed  that,  instead 
of  keeping  this  personal  estate  in  the  note,  they  must  invest  it  as  the 
will  required.  'The  surrogate  did  not  intend  to  decide  that  Nora  and 
George  Hawley  might  receive  all  the  income  of  the  entire  property  for 
their  own  use,  pay  the  estate  obligations  out  of  their  own  funds,  and 
on  the  judicial  settlement  of  the  estate  receive  the  interest  on  the  debts 
so  paid  out  of  the  corpus  of  the  estate.    The  inccxne  to  them  was  not 
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expected  to  commence  until  after  the  debts  of  the  testator  had  been 
paid.  Their  duty  to  pay  these  debts  out  of  the  personal  estate  was 
plain  and  unmistakable.  Their  duty  clashed  with  their  personal  de- 
sires, and,  as  often  happens,  duty  was  submerged  in  the  collision.  So, 
the  executors  having  failed  to  secure  to  Mrs.  Hawley  the  income  on  the 
$4,000,  they  could  not,  upon  the  sale  of  the  land,  charge  up  the  claimed 
deficiency  to  the  principal.  It  was  only  from  the  income  she  was  to  be 
paid.  Whether  the  sum  to  be  set  apart  was  intended  to  be  confined  to 
the  personal  estate,  or  included  in  its  scope  whatever  property  the  testa- 
tor left,  is  unimportant ;  for  in  any  event  the  corpus  was  not  to  be  dimin- 
ished to  pay  her  annual  stipend. 

The  key  to  the  conduct  of  these  executors  is  found  in  the  fact  that 
they  were  living  together  and  managing  the  estate,  apparently,  not  for 
the  benefit  of  dl  concerned,  but  to  further  their  own  interests.  The 
widow  did  not  attempt  to  secure  the  fixed  sum  intended  for  her  benefit. 
She  acquiesced  in  the  "arrangement,"  which  made  George  her  paymas- 
ter, and  kept  the  real  estate  under  his  control.  By  her  remissness  or 
active  participation  in  his  course  she  may  have  failed  to  receive  her  full 
income ;  but  George,  not  the  estate,  is  liable  to  her.  The  surrogate  was 
very  liberal  to  George  Hawley  in  allowing  him  the  interest  on  Sie  debts 
against  the  estate  for  the  year  after  the  issuance  of  the  letters.  Dur- 
ing that  year  he  received  all  the  income  for  the  benefit  of  himself  and  his 
mother,  although  it  was  not  expected  that  the  earnings  of  the  estate 
would  accrue  to  them  until  after  the  debts  had  been  paid. 

The  decree  of  the  Surrogate's  Court,  so  far  as  appealed  from,  should 
be  affirmed,  with  costs  and  disbursements  of  this  appeal  against  the 
executors  personally.    So  ordered.    All  concur. 


(48  Mlsa  Rep.  21.) 

MAOAULAY  et  al.  v.  HATDBN  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    July,  1905.) 

1  MOBTQAOKS— EXTENSIOH— ViXIDITT. 

An  agreement  to  extend  the  time  of  the  payment  of  a  mortgage  will  be 
enforced,  wbere  It  Is  founded  on  a  valid  consideration,  though  the  mort- 
gagor refused  to  sign  a  formal  extension  of  agreement,  on  the  ground 
that  a  letter  agreeing  to  extend  the  same  was  sufficient 

[Dd.  Note. — For  cases  in  point,  see  vol.  36,  Ctaat.  Dig.  Mortgages,  i  895.] 
2.  SAiae—FoBKOi.osuBK— Extension. 

A  mortgagee  agreed  for  a  sufficient  consideration  to  extend  the  time 
for  the  payment  of  the  mortgage.  The  land  was  thereafter  conveyed  by  the 
mortgagor  to  one  who  assumed  all  the  incumbrances.  Beld  that  In  an 
action  subsequently  brought  to  foreclose  the  mortgage,  the  mortgagor 
could  defend  by  setting  up  the  extension,  the  assumpBon  of  the  Incum- 
brances, the  Insolvency  of  the  grrantee,  and  the  fact  that,  because  of  the 
unfavorable  condition  of  the  real  estate  market  there  would  be  a  defi- 
ciency In  the  event  of  a  sale,  though  the  mortgagee  waived  any  decree 
for  deficiency. 

Action  by  Charles  R.  Macaulay  and  James  S.  Gold  against  Thomas  J. 
Hayden  and  others  to  foreclose  mortgages,    (kimplaint  dismissed. 

Milton  Mayer  (Hugo  Hirsh,  of  coimsel),  for  plaintiffs. 
John  J.  Cunneen,  for  defendants. 
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KELLY,  J.  The  plaintiffs,  seeking  to  foreclose  certain  mortgages 
madeby  the  defendant  Hayden  covering  the  premises  on  Hopkinson  ave- 
nue, Brooklyn,  for  nonpajrment  of  principal,  Hayden  denies  that  the 
principal  is  due,  and  alleges  that  in  March,  1904,  the  plaintiffs,  for 
a  valuable  consideration,  agreed  with  him  to  extend  the  time  of  pay- 
ment to  May  1,  1905.  The  plaintiffs  deny  the  extension,  and  in  addi- 
tion they  claim  that  Hayden  conveyed  the  property  to  the  defendant 
Dugan,  who  offers  no  objection  to  the  foreclosure  of  the  mortgage  and 
the  sale  of  the  premises.  They  say  that  Hayden  has  no  standing  in 
court  to  plead  the  alleged  extension,  because  in  open  court  they  waived 
any  claim  against  him  for  deficiency.  To  this  contention  Hayden  an- 
swers that  he  conveyed  the  property  to  Dugan  for  nominal  considera- 
tion, because  that  defendant  stipulated  to  pay,  not  only  the  mortgages 
in  suit,  but  all  other  incumbrances  on  the  premises,  including  mechan- 
ics' liens  and  claims  for  labor  and  materials,  and  that  Dugan  also  under- 
took, in  consideration  of  the  conveyance,  to  hold  Hayden  harmless 
from  all  claims  and  demands  growing  out  of  the  claims  against  the 
real  estate,  for  which  claim  he  (Hayden)  was  liable,  and  Hayden, 
alleging  that  Dugan  is  irresponsible  and  that  a  sale  of  the  property  at 
this  time  would  result  in  a  deficiency  on  the  claims,  excluding  plain- 
tiffs' mortgages,  because  of  a  depreciated  market,  asserts  an  equitable 
interest  in  the  extension  agreement,  which,  he  says,  justifies  his  appear- 
ance on  the  trial  and  the  assertion  of  his  demands,  notwithstanding 
plaintiffs'  waiver  of  claim  for  deficiency  on  the  mortgages. 

When  this  case  was  tried,  a  day  was  fixed  for  submission  of  briefs, 
exhibits,  and  papers.  Owing  to  a  misunderstanding,  and'without  fault 
on  the  part  of  counsel  for  either  party,  the  plaintiffs'  papers  only  reached 
the  court;  and,  having  retained  them  for  some  time  beyond  the  day 
fixed,  no  papers,  briefs,  or  exhibits  coming  from  defendant  Hayden, 
the  trial  justice,  in  the  belief  that  Hayden  had  abandoned  his  defense, 
filed  the  papers  on  March  17, 1905,  with  an  indorsement,  "Judgment  for 
plaintiffs."  It  appearing  that  Hayden  had  in  fact  filed  his  papers, 
briefs,  and  exhibits  in  due  time  with  the  clerk,  as  required  by  the  rule, 
and  the  clerk  was  holding  them  for  receipt  of  plaintiffs'  papers,  which 
had  been  handed,  through  oversight,  directly  to  the  trial  justice,  the 
indorsement  on  the  papers  under  date  of  March  17th  was  canceled  with 
the  assent  of  both  parties,  and  the  case  is  now  before  the  court  for 
decision. 

I  have  reached  the  conclusion  that  the  time  of  payment  of  these  mort- 
gages was  extended  to  May  1,  1905.  Originally  payable  on  demand, 
Hayden  offers  in  evidence  a  letter  from  the  plaintiff  Macaulay  to  him, 
under  date  of  February  8,  1904  (Exhibit  B),  requiring  him  to  release 
certain  other  property  from  a  contract  to  which  Hayden  had  a  right 
to  take  title ;  and  the  plaintiff  said  to  him : 

"Otberwlse  I  demand  payment  of  the  mcMrtgages  on  Hc^ktnson  avenue 
bouses  [the  property  in  suit  here].  If  yon  conaoit  to  release  Iota  Immediately, 
we  will  consent  to  allow  mortgages  to  stand  as  they  are." 

The  defendant  Hayden  complied  with  plaintiffs'  demand.    He  re- 
leased the  other  property  in  which  Macaulay  was  interested,  and  the 
defendants  Potts  and  Partridge,  parties  to  that  contract,  from  all  claims 
and  demands  thereunder,  and  gave  these  plaintiffs  a  general  release. 
96  N.T.S.— 5 
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The  ag^'eement  of  release,  dated  March  8,  1904,  is  in  evidence  (Ex- 
hibit A).  The  plaintiffs  are  the  parties  of  the  third  part  to  the  ccxi- 
tract,  Tvhich  is  under  seal,  and  it  contains  the  following  paragraph : 

"(3)  The  parties  of  the  third  part,  ha  consideration  of  the  above  premises, 
agree  to  extend  the  time  of  payment  of  the  11  mortgages  made  by  the  party 
of  the  first  part  [HaydenJ  to  said  parties  of  the  third  part,  affecting  the 
premises  on  8t  Mark's  avenne,  Hopklnson  avenue,  and  Pro^)ect  place,  In 
the  borongh  of  Brooklyn,  city  of  New  York,  which  said  11  morte^iges  are 
dated  November  16,  1903,  and  recorded  In  Kings  coonty  register's  office  on 
the  17th  day  of  November,  1903,  and  which,  according  to  the  original  tenor 
thereof,  were  payable  on  demand,  so  that  the  said  11  mortgages  shall  become 
dae  and  payable  on  the  1st  day  of  May  In  the  year  1905." 

The  plaintiffs  say  that  this  was  simply  an  agreement  to  execute  a 
contract  extending  the  time  of  payment  of  the  mortgjages;  that  it  is 
not  a  complete  instnmient  containing  in  itself  an  extension.  It  appears 
that  plaintiffs'  counsel  prepared  a  formal  extension  agreement,  con- 
taining clauses  relative  to  payment  of  interest  and  other  conditions 
usually  found  in  extension  agreements.  They  offered  this  to  Hayden's 
counsel,  signed  by  plaintiffs,  and  requested  Hayden's  sig^nature;  but 
Hayden  refused  to  sign  it,  on  the  theory  that  Exhibit  A  contained  the 
agreement,  and  that  in  executing  Exhibit  A  he  (Hayden)  had  per- 
formed his  part  of  the  contract.  Under  the  authorities,  I  think  his 
claim  must  be  upheld.  Agreements  far  less  specific  and  formal  have 
been  held  as  between  the  parties  to  work  an  extension  of  the  time  of 
payment.  The  paper  (Exhibit  A)  appears  to  have  been  carefully  drawn 
under  the  supervision  of  counsel,  duly  executed  under  seal,  adoiowl- 
edged,  and  delivered.  Hayden  g^ve  due  consideration  for  it,  and  I 
think  as  to  him  it  worked  an  extension  of  time  of  payment  to  May  1, 
1905.  Jester  v.  Sterling,  25  Hun,  344 ;  Dodge  v.  Crandall,  30  N.  Y. 
294;  Leopold  v.  Hallheimer,  1  App.  Div.  202,  37  N.  Y.  Supp.  154; 
Beach  v.  Shanley,  35  App.  Div.  668,  66  N.  Y.  Supp.  130.  If  the  time 
of  payment  was  extended,  the  fact  that  Hayden  conveyed  to  Dugan 
and  plaintiffs'  waiver  of  deficiency  judgment  against  him  does  not, 
in  my  opinion,  bar  him  from  pleading  the  extension.  He  still  retains 
an  equitable  interest  in  this  agreement.  If  the  property  is  sold  now, 
the  security  of  the  lienors  and  other  claimants  for  whose  demands 
Hayden  is  principally  liable  will  be  impaired.  Dugan  agreed  to  pay 
these  claims  in  consideration  of  the  transfer  of  the  property.  He  has 
not  paid  them,  and  noW  appears  before  the  court,  apparently  anxious 
that  his  rights  therein  should  be  foreclosed  and  the  premises  sold. 
The  foreclosure  suits  were  commenced  in  October,  1904.  The  prop- 
erty was  conveyed  to  Dugan  in  January,  1905.  He  is  irresponsible. 
The  sale  at  this  time,  Hayden  avers,  will  result  in  a  deficiency,  the 
lienors  and  other  claimants  whose  demands  are  unpaid  will  resort  to 
his  personal  liability,  and  he  alleges  that  the  damage  done  him  by  the 
premature  commencement  of  the  foreclosure  suit  will  be  consummated 
in  judgments  and  his  financial  ruin.  I  think  in  equity  his  claims  have 
a  standing.    Wilts.  Mort.  Forec.  §  116  et  seq. 

I  think  the  suits  are  prematurely  brought,  and  that  the  complaints 
must  be  dismissed,  with  costs. 

Complaints  dismissed,  with  costs. 
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(48  MlBc.  Rep.  18.) 

CX)LB  T.  LB8TBR  et  al 

(Supreme  Comet  Special  Tmn,  Herkimer  County.    July,  1905.) 

1.  EVIDBNCK— DSCIJIBATIOHS. 

Where  a  person  nlalmlng  to  hold  adversely  to  his  co-tenant  made  cer- 
tain declarations  during  such  adverse  holding,  they  may  be  proved  by 
those  claiming  under  him  to  show  the  character  of  his  possession. 

[Ed.  Note.— ^Tor  cases  in  point,  see  vol.  20.  Cent  Dig.  Evidence,  |  1111.] 

2.  Terarot  in  Common— Adversb  Pobsbssion— Bviobnoe.  • 

Where  a  co-tenant  had  gained  title  to  certain  premises  In  question  by 
exclusive  adverse  possession  of  28  years,  admissions  in  a  deed  to  other 
property  reciting  that  such  person  and  his  sister  were  heirs  at  law  in  the 
lands  conveyed  to  their  father,  which  Included  the  lands  adversely  held, 
were  Insufficient  to  devest  him  of  tltlfc 

3.  Sauc 

Where  defendant's  ancestor  held  open,  notorlons,  and  exclusive  posses- 
sion of  the  property  In  question  as  against  his  co-tenant  for  32  years, 
accompanied  with  open  claims  of  title,  it  establishes  adverse  possession 
against  his  co-tenant. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45,  Cent  Dig.  Tenancy  in  Com- 
mon, {{  42-49.] 

Action  by  CollingwcK)d  Gile  against  Emma  Lester  and  others  for  par- 
tition.   Judgment  for  defendant.  ' 

Erwin  L.  Hockridge  (Thomas  S.  Jones,  of  counsel),  for  plaintiff. 
C.  D.  Thomas,  for  defendants. 

WRIGHT,  J.  This  is  an  action  in  partition.  In  1868  Collingwood 
Vickerman  acquired  13  acres  of  land  in  the  village  of  Ilion,  N.  Y.  He 
died  in  August,  1878,  leaving  two  children,  James  and  Jane,  The 
plaintiff  is  the  son  of  Jane,  and  the  defendants  Lester  and  Rasbach  are 
daughters  of  James.  The  defendants  claim  to  own  one-half  of  an  acre 
of  said  land  by  virtue  of  the  alleged  adverse  possession  on  the  part  of 
James,  their  father,  as  against  his  co-tenant  and  sister  Jane,  through 
whom  the  plaintiff  claims  title  as  a  co-tenant  with  the  defendants  Lester 
and  Rasbach.  In  1869  James  Vickerman  entered  on  the  lot  in  question 
and  expended  $1,800  in  erecting  a  dwelling  house.  He  inclosed  the 
lot  with  picket  and  board  fences.  He  drained  and  graded  the  lot. 
He  set  out  shade  and  fruit  trees  and  currant  bushes.  He  cultivated 
a  garden.  In  short,  he  occupied,  cultivated,  and  enjoyed  the  premises 
as  his  own  home  from  1869  till  the  time  of  his  death  in  1902,  all  the 
while  asserting  title  and  claiming  to  own  the  premises.  There  is  no 
evidence  that  he  recognized  any  ownership  in  his  father  or  sister,  or 
that  they  ever  questioned  his  right  to  possession,  or  that  they  ever 
asserted  any  interest  in  the  lot  in  question.  Clapsaddle  testified  that 
Collingwood  Vickerman  told  him  that  he  had  "given  that  there  place 
to  James  and  he  was  going  to  build  a  house  there."  Jacob  Rasbach 
testifies  that,  while  he  was  cutting  weeds  on  the  lot  in  question,  Col- 
lingwood said  to  him : 

"When  yon  get  James'  weeds  all  down,  it  yon  will,  go  over  on  the  other 
aide  and  cot  them  down  for  me,  and  I  will  pay  yon  for  it" 

This  evidence  tends  to  show  that  Collin^ood  recognized  and  ac- 
quiesced in  James'  occupation  and  ownership  of  the  lot  in  question, 
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and  tends  to  explain  James'  action  in  building  and  maintaining  his 
homestead  there  and  openly  declaring  that  he  owned  the  premises. 
Did  James  acquire  title  against  his  co-heir  by  adverse  possession?  While 
it  is  true  that,  where  one  of  several  heirs  enters"  in  or  remains  in 
possession  of  premises  on  the  death  of  his  ancestor,  his  possession  will, 
in  general,  be  considered  the  possession  of  his  co-heirs  and  for  their 
benefit,  still  it  is  well  settled  that  one  tenant  may  hold  adversely  to 
his  co-tenant,-  and,  if  his  possession  is  continued  uninterruptedly  for 
the  statutory  period,  he  will  acquire  an  indefeasible  title  (1  Cyc.  1072- 
1080;  Stoddard  v.  Weston  [Sup.]  6  N.  Y.  Supp.  34;  Florence  v.  Hop- 
kins, 46  N.  Y.  182;  Abrams  v.  Rhoner,  44  Hun,  507) ;  and  there  is 
nothing  in  the  relation  between  heirs  which  will  prevent  the  possession 
of  one  from  becoming  adverse  to  the  others.    1  Cyc.  1080. 

The  co-tenant  must  have  notice  of  the  adverse  possession.  But  ac- 
tual verbal  or  written  notice  is  not  always  necessary.  The  adverse  pos- 
session may  be  inferred  from  outward  acts,  open  and  notorious  claims 
of  ownership,  and  the  exercise  of  such  exclusive  right  that  notice  may 
be  reasonably  presumed.  1  Cyc.  1704;  1  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  805.  Speaking  of  adverse  possession  in  Culver  v.  Rhodes, 
87  N.  Y.  353,  Judge  Finch  lays  down  the  rule  as  to  notice  as  follows : 

"ABsnredly  It  should  be  one  which  requires  notice  In  fact  to  the  co-tenant, 
or  unequivocal  acts,  so  open  and  public,  that  notice  may  be  presumed  of 
the  asaanlt  upon  his  title  and  the  invasion  of  his  rights.  •  •  •  Originally 
an  actual  disseisin,  a  palpable  turning  out  of  the  co-tenant,  or  hindering 
him  from  entry,  seems  to  have  been  requisite.  The  modem  rule  la  content 
with  less,  but  la  well  atated  in  Hawk  v.  Senseman,  6  Serg.  &  R.  21,  that  to 
efiTect  an  ouster  of  the  co-tenant  there  must  be  'an  actual,  continued,  visible, 
notorious,  distinct,  and  hostile  possession.'  *  *  *  If  no  explicit  notice 
is  given  to  the  co-tenant  of  the  denial  of  bis  right,  the  occupant  must  make 
his  possession  so  visibly  hostile  and  notorious,  and  so  apparently  exclusive 
and  adverse,  as  to  justify  an  inference  of  knowledge  on  the  part  of  the  tenant 
sought  to  be  ousted,  and  of  laches  if  he  fails  to  discover  and  assert  his  rights." 

In  Feliz  v.  Feliz,  105  Cal.  1,  38  Pac.  521,  it  is  held  that  if  a  tenant  is 
in  possession,  exercising  acts  of  ownership  of  an  unequivocal  character 
and  of  such  a  nature  that  by  their  own  import  they  give  notice  to  the 
other  co-tenants  that  an  adverse  possession  is  intended  to  be  asserted 
against  them,  then  the  possession  of  such  tenant  in  common  is  adverse. 
So,  under  the  facts  disclosed  in  this  case,  it  is  reasonable  to  presume 
that  the  co-tenant  of  James  Vickerman  had  notice  of  his  claim. 

In  Jackson  v,  Whitbeck,  6  Cow.  632,  16  Am.  Dec.  454,  the  father 
moved  away  in  1783,  leaving  a  son  in  possession,  who  always  asserted 
his  title,  saying  his  father  gave  him  the  farm.  His  possession  and  that 
of  his  successors  was  held  to  be  adverse  to  the  claim  of  the  other  heirs 
of  the  father. 

Woolsey  v.  Morss,  19  Hun,  273,  holds  that  where  a  plaintiff  and  those 
under  whom  he  claims  have  been  in  the  entire  and  exclusive  possession 
of  the  premises,  cultivating  the  same  and  receiving  the  rents  and 
profits,  conveyances  having  been  made  and  possession  taken  under  the 
deeds,  no  one  having  ever  questioned  the  rights  of  those  in  possession 
or  asserted  any  right  to  the  property  or  its  possession  for  over  40  years, 
a  jury  might  properly  find  an  actual  ouster. 

In  Hutson  V.  Hutson  (Mo.)  40  S.  W.  886,  where  a  co-tenant  in  ex- 
clusive possession  of  lands  for  over  20  years,  had  taken  the  profits  to 
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the  knowledge  of  the  co-tenant,  paid  the  taxes,  sold  timber,  and  erect- 
ed a  residence  and  other  buildings  without  objection,  it  was  held  that 
he  had  adverse  possession. 

Erecting  a  building  on  a  portion  of  land  held  in  common  by  one  of 
the  tenants  in  common  is  such  an  exclusive  appropriation  thereof  to 
his  own  use  as  to  amount  to  an  ouster  of  his  co-tenant,  and  will  entitle 
the  latter  to  maintain  an  action  for  the  trespass,  or  to  remove  the  build- 
ing.    Bennett  v.  Clemence,  88  Mass.  10. 

It  is  said  in  Hill  v.  Coal  Valley  Min.  Co.,  103  111.  App.  41  (Annot. 
to  Cyc.  for  1904,  p.  101),  that  a  strong  circumstance  from  which  ad- 
verse possession  may  be  inferred  is  the  making  of  permanent  improve- 
ments such  as  the  erection  of  division  fences,  the  planting  of  orchards, 
or  the  erection  of  substantial  buildings  on  the  premises  in  controversy. 

In  Cornelius  v.  Hall,  32  Misc.  Rep.  663,  66  N.  Y.  Supp.  451,  Justice 
Ga3mor  says : 

"A  claim  of  title  may  b«  made  by  acta  alone  just  as  effectively  as  by  as- 
sertions of  sncli  claim.  Such  acts  are  often  mnch  more  satisfactory  evi- 
dence than  oral  assertions.  The  acts  of  bnildlng  the  house  and  living  In  It, 
and  cultivating  the  land  and  exclusively  possessing  It,  are  sufflcent  evidence 
to  support  a  finding  of  fact  that,  he  claimed  title.  In  addition,  he  stated  to 
two  persops  called  as  witnesses  that  he  owned  the  landt  This  Is  competent 
evidence." 

I  think,  therefore,  that  James  Vickerman  acquired  title  to  the  lot  in 
question  as  against  his  sister  by  adverse  possession. 

Objection  is  made  to  the  admission  in  evidence  of  certain  declara- 
tions of  ownership  made  by  James  Vickerman  while  in  possession  of 
the  property  in  question,  on  the  ground  that  it  was  not  shown  that  they 
actually  came  to  the  knowledge  of  his  co-tenant  The  requisites  of 
adverse  possession  are  possession  and  the  quo  animo.  Doherty  v.  Mat- 
sell,  16  N.  Y.  St.  Rep.  596.  I  think  this  evidence  was  admissible  as 
characterizing  his  possession.  The  declarations  show  the  quo  aniroo 
of  his  occupancy  and  that  he  intended  to  hold  adversely. 

It  is  said  in  Humbert  v.  Trinity  Church,  24  Wend.  604 : 

"An  oral  claim  of  exclusive  title,  or  any  otber  circumstances  by  which  the 
absolute  owner  of  land  Is  distinguished  from  the  naked  possessor,  are  equally 
admissible,  and  may  be  equally  satisfactory." 

In  Morss  v.  Salisbury,  48  N.  Y.  642,  it  is  said : 

"The  declarations  of  Brandow  which  were  objected  to  were  admissible  to 
characterize  the  possession  of  the  defendant  as  adverse  to  any  tltie  of  the 
plaintiff." 

This  case  is  cited  with  approval  in  People  v.  Holmes,  166  N.  Y.,  at 
page  547,  60  N.  E.,  at  page  261. 

In  Diefendorf  v.  Thomas,  37  App.  Div.  61,  56  N.  Y.  Supp.  699,  it 
is  said: 

"It  was  competent  for  the  defendant,  claiming  a  practical  location  of  the 
line  between  the  parties,  or  an  adverse  possession,  for  a  period  of  over  20 
years,  to  show  during  that  period  the  possession  of  herself  and  her  g^rantors 
up  to  that  line,  and  that  she  and  they  claimed  to  be  the  owners  of  the  dis- 
puted strip.  Such  evidence  was  proper  to  characterize  the  possession  of  the 
defendant  and  her  grantors;  to  show  an  adverse  possession,  an  occupancy 
under  a  claim  of  ownership,  and  not  under  the  plaintiff  or  his  grantors." 

In  Edmonston  v.  Edmonston,  13  Hun,  137,  it  is  said : 
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"The  counsel  for  the  appellant  also  Insists  tbat  the  admlsslcm  of  the  de- 
clarations of  Mrs.  Elizabeth  Bdmonston,  made  to  yarions  witnesses  and  on 
various  occasions  as  to  her  title,  was  clearly  erroneouH.  Those  declarations 
were  inadmissible  for  the  purpose  of  establishing  such  title,  but  the  only  ob- 
]ectl<n  made  was  to  the  admissibility  of  the  testimony.  The  declarations 
of  Mrs.  Eklnionston  while  in  possession,  on  the  subject  of  whether  she  claimed 
title  and  what  title,  were,  we  think,  'admissible  in  evidence  to  characterize 
the  possession,  as  whether  It  was  claimed  under  a  title  adverse  to  that  of 
tbe  heirs  of  Elijah  Edmonston;  and  specifying  wbat  title  she  did  claim 
under  was  one  mode  of  showing  that  she  claimed  under  an  adverse  title." 

In  Jackson  v.  Vredenbergh,  1  Johns.  159,  the  question  was  as  to  the 
admissibility  of  certain  declarations  of  the  widow  in  possession  that 
her  husband  left  a  will  giving  her  the  premises  in  question,  that  the 
will  had  been  taken  from  her,  that  the  premises  were  her  own.  The 
court  says : 

"But  for  another  purpose  the  declarations  of  Mrs.  Punderson  were  clearly 
evidence,  namely,  to  show  in  what  character  or  with  what  Intent  she  entered 
and  held  possession  of  tbe  premises  in  disputd." 

In  People  v.  Holmes,  166  N.  Y.  546,  60  N.  E.  251,  Chief  Judge 
Paricer  says: 

"The  general  rule  being  that  parol  declarations  or  admissions,  since  they 
cannot  confer  or  divest  title,  are  not  admissible  as  evidence  of  title  either 
to  sustain  the  burden  of  proof  of  title  or  to  rebut  prima  facie  evidence,  but 
only  to  show  tbe  nature  and  extent  of  the  possession  and  the  character  and 
quality  of  tbe  claim  of  title  under  which  the  property  was  held." 

In  Rand  v.  Huff  (Kan.  Sup.)  53  Pac.  483,  it  was  held  that  declara- 
tions of  a  deceased  co-tenant  in  possession,  asserting  title  in  himself, 
are  admissible  to  prove  a  possession  under  adverse  claim  of  title,  though 
not  to  prove  title. 

The  fact  that  a  party  asserted  that  land  belonged  to  her  is  no  evi- 
dence of  title,  but  It  is  the  best  possible  evidence  that  she  claimed  it- 
Hickman  v.  Gillum,  66  Tex.  314,  1  S.  W.  339.  In  ejectment,  where 
the  defense  is  adverse  possession,  evidence  of  declarations  by  a  deceased 
person,  through  whom  defendants  claim  title,  made  while  in  possession 
of  the  premises,  to  the  effect  that  he  was  the  owner,  is  admissible  as  char- 
acterizing the  possession.  Brown  v.  Kohout,  61  Minn.  113,  63  N.  W. 
248;  RoeMce  v.  Andrews,  26  Wis.  311;  Bennett  v.  Camp,  54  Vt.  36, 
"Declarations  of  one  in  actual  possession  of  land,  showing  that  he  claims 
to  be  sole  owner,  are  admissible  as  tending  to  show  hostility  of  pos- 
session."   1  Cyc.  1148. 

Samuel  Underwood  testifies  to  a  conversation  he  had  with  James 
Vickerman  while  on  the  premises  in  question  : 

"I  asked  him  who  o^-ned  tbe  part  of  the  lot  this  side  of  it— north  of  it. 
It  was  a  garden.  He  said  that  was  bis  garden  all  down  there.  Says  I,  'Who 
owns  that  other  land?'     He  said  he  had  an  interest  In  it,  blm  and  his  sister." 

Martin  Ostrander  testifies: 

"I  asked  him  [Vickerman]  whether  he  owned  all,  and  he  said  he  did  not, 
'only  Just  where  the  house  and  bam  stood.'  He  said  the  other  belonged,  I 
think,  to  his  father  and  blm,  and  what  he  owned  in  there  was  fenced  In — by 
the  garden  and  where  the  bouse  stood." 

This  evidence  is  admissible  under  the  rule  laid  down  in  Skinner  v. 
Odenbach,  86  Hun,  595,  600,  33  N.  Y.  Supp.  282.    The  court  says : 

"The  declarations  of  the  occupants  made  upon  the  land  In  pointing  out  tbe 
line  were  in  practical  effect  evidence  only  of  the  extent  of  their  possessions, 
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and  not  of  title,  other  than  of  snch  aa  might  be  Inferred  from  the  occnpancy. 
Ttie  admlaalon  at  tbla  evidence  was  not  error." 

The  only  case  cited  contra  to  these  authorities  is  that  of  Sturges  v. 
Paildrarst,  50  N.  Y.  Super,  Ct.  306.  In  that  case  "the  counsel  put 
himself  solely  upon  the  right  to  declarations  under  any  circumstances 
whatever,  not  offering  to  show  other  characterizing  facts."  The  case 
holds  that  an  open  possession  and  a  whispered  claim  are  not  enoueh, 
or  any  claim  which  appears  to  be  likely  not  to  reach  the  ears  of  the 
true  owner.  In  the  case  at  bar,  the  declarations  were  made  openly 
and  publicly  to  neighbors.  It  is  unlikely  that  the  co-tenant  did  not 
hear  of  them. 

It  is  claimed  by  the  plaintiflFs  that  a  certain  deed,  dated  October  11, 
1898,  to  the  village  of  Ilion,  of  certain  rights,  given  by  both  Jane  Cole 
and  James  Vickerman,  referrii^  to  the  original  deed  to  Collingwood 
Vidrerman,  and  reciting  that  they  were  his  heirs  at  law  in  the  lands 
conveyed  to  Collingwood  Vickerman,  is  an  admission  binding  upon  the 
defendants.  It  appears  tliat  the  deed  affected  only  the  portion  of  the 
estate  upon  which  the  mills  stood,  and  which  is  conceded  to  belong  to 
James  Vickerman  and  his  sister,  Mrs.  Cole,  as  tenants  in  common.  At 
the  time  this  deed  was  given,  James  Vickerman  had  already  gained  title 
to  the  premises  in  question,  having  occupied  them  exclusively  for  over 
38  years  and  adversely  to  his  sister  for  over  20  years.  The  admissions 
in  the  deed  did  not  divest  him  of  his  title.  It  has  been  held  that,  where 
adverse  possession  has  ripened  into  a  title,  recognition  of  title  in  the 
former  owner  will  not  operate  to  revest  title  in  him.  Abb.  Tr.  Ev. 
(2d  Ed.)  905,  citing  Stuyvesant  v.  Tompkins,  9  Johns.  61.  It  has 
been  held  that  payment  of  rent  to  the  former  owner  did  not  defeat  the 
title  already  gained  (Riggs  v.  Riley,  113  Ind.  308,  15  N.  E.  253) ; 
nor  a  parol  promise  to  determine  the  true  line  by  a  survey  (Lamoreaux 
V.  Creveling,  103  Mich.  501,  61  N.  W.  783)  ;  nor  an  agreement  between 
the  parties  without  a  deed  (Allen  v.  Mansfield,  83  Mo.  688).  See 
also  1  Cyc  1139. 

Further,  estoppels  are  limited  to  questions  arising  in  the  deed  itself, 
and  do  not  apply  to  a  collateral  action,  such  as  the  present  one,  not 
founded  on  the  deed.  Edmonston  v.  Edmonston,  13  Hun,  133.  In 
this  case,  on  page  137,  the  court  says : 

"^nt  there  la  no  authority  to  show  that  a  party  to  an  InBtniment  would 
Iw  estopped  in  an  action  by  the  other  party,  not  founded  on  the  deed  and 
wholly  collateral  to  It,  to  dispute  the  facta  ao  admitted,  though  the  recital 
woQld  certainly  be  evidence." 

The  evidence  showing  the  open,  notorious,  and  exclusive  possession  of 
theptoperty  in  question  by  James  Vickerman,  with  his  accompanying  acts 
and  open  claims  of  title  indicating  publicly  his  intention  to  hold  the 
same  adversely  to  his  sister,  and  that  no  objection  was  ever  made  to 
such  occupancy  and  claims  for  a  period  of  over  32  years  (including  a 
period  of  24  years  after  his  fathers  death),  it  must  be  held  that  James 
Vickerman  gained  title  to  the  property  in  question  as  against  his  sister 
by  adverse  possession,  and  consequently  that  the  defendants,  Emma 
tester,  and  Mary  Rasbach,  children  of  the  said  James  Vickerman, 
hold  the  l^;al  title  in  fee  to  the  premises  in  question. 

Judgment  accordingly. 
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(48  Misc.  Rep.  30.) 

PACKARD  et  al.  ▼.  HESTEOtBEIRO,  Sheriff. 

(Supreme  Oonrt,  Special  Term,  Oswego  County.    July,  1906.) 

L  SHXBIITS— FAII.TTBB  TO  Seizk  F^ofbbtt— AonoK— VsinTK. 

A  complaint  alleging  fallnre  of  defendant,  sheriff  of  K.  county,  to  sdze 
chattels  located  in  K.  county  as  commanded  by  a  warrant  of  seizure, 
constitutes  a  cause  of  action  arising  In  K.  county,  which,  gnder  Code  OIt. 
Proc.  i  983,  should  be  tried  In  that  county. 

2.  Vknue— Charos— Aftidatit  of  Mkbits. 

Change  of  place  of  trial  to  the  county  where  the  statute  requires  It  to 
be  tried  may  be  asked  as  a  matter  of  right,  and  an  affidavit  of  merits  Is 
unnecessary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Cent.  IMg.  Venue,  {  100.] 

Action  by  Nathan  J.  Packard  and  IvCvi  Levy  against  Henry  Hester- 
berg.    Motion  to  change  place  of  tiial.    Gi-anted. 

Charles  H.  Hyde  (Irving  D.  Vann,  of  counsel),  for  the  motion. 
William  Rosenbloom,  opposed. 

WRIGHT,  J.  The  complaint  alleges  that  the  defendant,  as  sheriff 
of  Kings  county,  neglected  for  a  period  of  more  than  nine  months  to 
seize  certain  chattels  located  in  Kings  county,  as  commanded  by  a  war- 
rant of  seizure  granted  by  the  county  judge  of  Onondaga  county,  and 
that  said  sheriff  failed  to  make  a  return  to  the  county  of  Onondaga. 
The  motion  to  change  the  place  of  trial  from  Onondaga  county  to 
Kings  county  must  be  granted.  The  alleged  failure  to  seize  the  chat- 
tels constitutes  a  cause  of  action  arising  in  Kings  county,  which,  there- 
fore, must  be  tried  in  that  county.  (x)de  Civ.  Proc.  §  983.  The  in- 
ventory must  be  filed  in  the  county  where  the  property  is  attached  (Id. 
§  654) ;  that  is,  in  Kings  county.  The  complaint  does  not  allege  tiiat 
this  has  not  been  done. 

The  objection  to  the  affidavit  of  merits  is  not  forceful.  Change  of 
place  of  trial  to  the  county  where  the  stiatute  requires  it  to  be  tried 
may  be  asked  as  a  matter  of  right,  and  an  affidavit  of  merits  is  unneces- 
sary. Iron  National  Bank  v.  Dolge,  46  App.  Div.  327,  61  N.  Y.  Supp. 
680. 

Motion  granted,  with  costs. 


(48  Misc.  Rep.  27.) 

PHELPS  v.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

.    (Supreme  Court,  Special  Term,  Oneida  C!ounty.    July,  1005.) 

RaHiBoads— Fires— AcrnoM  fob  Neolioknce— Compiaikt. 

A  complaint  alleging  that  defendant  railroad  company  negligently  and 
willfully  set  fire  to  Ignltlble  material  upon  the  land  of  T.,  next  adjoining 
plaintiff's  land,  at  a  time  of  excessive  drought,  and  that  the  Are  spread 
to  and  upon  the  land  of  plaintiff,  which  act  was  the  natural  and  probable 
result  from  the  wrongful  act  of  defendant,  states  a  cause  of  action. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  41,  Cent  Dig.  Railroads,  |8 
1690,  1698.] 

Action  by  Almon  C.  Phelps  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.    Demurrer  to  complaint  overruled. 
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P.  H.  Fitzgerald,  for  plaintiflf. 

Lewis,  Watkins  &  Titus,  for  defendant 

WRIGHT,  J,  The  complaint  describes  the  lands  of  the  plaintiff 
and  states: 

"That  between  the  above-described  land  of  this  plaintiff  and  the  land  bo 
occnpled  by  defendant  in  AnnsviUe,  aforesaid,  and  next  adjoining  the  lands 
of  the  plaintiff  and  defendant,  la  land  owned  or  occupied  by  one  John  Tanner. 
"nuLt  on  or  about  May  2,  1903,  and  during  a  period  of  long-continued,  great, 
and  exoeaaiye  drought,  the  defendant,  while  running  its  engines  and  locomo- 
tlves  on  Bald  railroad,  and  past  the  premises  of  said  Tanner  aforesaid,  and 
past  the  premises  of  this  plaintiff,  negligently,  carelessly,  and  willfully  man- 
aged its  said  engines  and  locomotives,  and  failed  and  neglected  to  employ 
proper,  suitable,  and  sufficient  means  to  prevent  the  escape  of  sparks  and 
flre-bumlng  coals  from  the  engines  and  locomotlyes  of  said  defendant,  and 
negligently,  carelessly,  and  willfully  threw  burning  coals  and  fire  from  its 
said  engines  and  locomotives  upon  the  said  lands  so  owned  or  occupied  by 
said  Tanner,  and  which  said  sparks,  coals,  and  fire  did  then  and  there  set 
fire  to  the  dry  grass  and  weeds  and  other  ignltlble  and  combustible  matter 
upon  the  land  of  said  Tanner,  and  from  thence  spread  to  and  upon  the  land 
of  this  plaintiff,  and  there  totally  burned,  mined,  injured,  and  destroyed  all  the 
growing  timber  upon  plaintiff's  said  land.  Plaintiff  further  alleges  that  after 
the  said  fire  was  so  set  by  defendant,  its  servants,  agents,  and  employ^, 
upon  the  land  of  said  Tanner  aforesaid,  the  defendant  negligenUy,  willfully, 
wantonly,  and  carelessly  suffered  and  allowed  the  same  to  escape  to  and  run 
upon  the  land  of  this  plaintiff,  and  to  then  and  there  totally  bum,  ruin,  injure, 
and  destroy  all  of  the  plaintifTs  said  growing  wood  and  timber  upon  said 
land,  to  plaintiff's  damage  and  injury  in  the  sum  of  nine  hundred  ($900)  dollars. 
The  said  loss,  damage,  and  Injury  was  not  caused  wholly  or  in  any  part  by 
any  negligence,  carelessness,  or  want  of  care  of  this  plaintiff." 

The  defendant  demurs  to  the  complaint  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

It  is  urged  by  the  defendant  that  the  dama|fe  suffered  by  the  plain- 
tiff was  not  the  immediate  result  of  the  negligence  of  the  defendant, 
but  rather  the  remote  result.  The  case  of  Hoffman  v.  King,  160  N.  Y. 
618,  55  N.  E.  401,  46  L.  R.  A.  672,  73  Am.  St.  Rep.  715,  confines  a 
recovery  for  damages  caused  by  the  spreading  of  fire  negligently  start- 
ed to  the  owners  of  lands  immediately  adjoining  those  on  which  the 
fire  originated.  In  that  case  certain  inflammable  material  on  the  de- 
fendant's land  was  ignited  by  sparks  from  its  locomotives.  The  fire 
spread  across  the  lands  of  several  intervening  owners  for  a  distance  of 
two  miles  to  and  upon  the  plaintiffs  land,  causing  damages  thereto. 
It  was  held  that  the  damages  were  too  remote.  The  court  lays  down 
the  rule  that  if  a  person  light  a  fire  upon  his  own  premises,  upon  which 
he  has  maintained  inflammable  material  extending  to  his  neighbor's 
lands,  and  the  fire,  fed  by  this  material,  spreads  upon  the  abutting  lands, 
the  damage  is  the  proximate  result  of  the  act  and  a  liability  exists ;  but 
this  is  the- limit.  See,  also,  Webb  v.  R.,  W.  &  O.  R.  R.  Co.,  49  N.  Y. 
420, 10  Am.  Rep.  389 ;  McCoun  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  Barb. 
338.  The  law  will  recognize  no  difference  in  the  result  to  the  injured 
adjoining  landowner,  whether  the  tort-feasor  be  upon  his  own  land 
when  he  sets  the  fire,  which  spreads  to  and  upon  the  immediately  ad- 
joining lands,  or  whether  he  be  upon  a  stranger's  land  when  he  sets 
the  fire  which  spreads  to  and  upon  the  immediately  adjoining  lands.  In 
either  case  the  spreading  of  the  fire  to  and  upon  the  immediately  ad- 
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joining  lands  is  the  natural  and  probable  result  of  setting  it.  The 
wrong  consists  in  the  negligent  starting  of  the  fire,  which  is,  in  both 
instances,  the  proximate  cause  of  the  resulting  damage. 

The  language  of  Judge  McAdam  in  Connelly  v.  Rist,  20  Misc.  Rep. 
31,  45  N.  Y.  Supp.  321,  is  applicable  to  this  case.     He  says : 

"The  true  rale  is  that  the  injury  must  be  the  aatural  and  necesfsary  con- 
sequence of  the  defendant's  acta  (Ryan  v.  Uallroad  Co.,  35  N.  Y.  210,  01  Am. 
Dec.  49,  Railroad  Co.  v.  Reeves,  10  Wall.  178*  19  L.  Ed.  909) ;  such  a  conse- 
quence as,  under  the  surrounding  drcuinstances  of  the  case,  might  and  ought 
to  have  been  foreseen  by  the  wrongdoer  as  likely  to  flow  from  his  act.  The 
court  in  Jex  v.  Straus,  122  N.  Y.  301,  25  N.  E.  480,  said:  The  law  requires  that 
the  Injury  must  proceed  so  directly  from  the  wrongful  act  that,  according  to 
common  experience  and  the  usual  course  of  events,  it  might,  luder  the  partic- 
ular circumstances,  have  reasonably  been  expected.' " 

Under  the  complaint  in  this  case  the  defendant  negligently  and  will- 
fully set  fire  to  ignitible  material  upon  the  land  of  Tanner,  next  adjoin- 
ing which  was  the  plaintiff's  land.  That,  at  the  time  of  excessive 
drought,  the  fire  would  spread  to  and  upon  the  land  of  the  plaintiff; 
was  the  natural  and  probable  result,  proceeding  directly  from  the  wrong- 
ful act  of  the  defendants.  It  follows,  therefore,  that  the  demurrer  must 
be  overruled,  with  costs. 

Demurrer  overruled,  with  costs. 


(48  Misc.  Rep.  25.) 

SEKLIR  T.  KRIZEB  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1905.) 

Mbohanics'  Liers— Rentkd  Pbkmibkb— Repairs  bt  Tenant. 

A  sublease  provided  that  the  subtenant  should  take  the  premises  as  be 
found  them  and  put  and  keep  them  in  repair.  The  landlord  was  the 
owner  of  a  leasehold  which  terminated  shortly  after  the  lease  made  to 
the  subtenant.  Held,  that  where  the  work  done  was  of  temporary  char- 
acter, and  no  consent  of  the  landlord  or  his  agent  was  shown,  except  that 
frequent  visits  were  made  by  the  agent,  who  had  no  further  authority 
than  the  power  to  collect  the  rent,  the  persons  who  furnished  the  mate- 
rials and  did  the  labor  acquired  no  lien  on  the  landlord's  Interest 

IBH.  Note. — ^For  cases  In  point,  see  vol.  84,  Oent  Dig.  Mechanics' 
Liens,  I  ao.] 

Action  by  Gerson  Seklir  against  Marcus  Krizer  and  others  to  fore- 
close a  mechanic's  lien.    Judgment  for  defendants. 

Henry  L.  Maxson,  for  plaintiff. 

Warren  A.  Mayou,  for  defendants  Krizer. 

McCALL,  J.  This  is  an  action  to  foreclose  a  mechanic's  lien  upon 
the  leasehold  interest  of  the  defendant  Marcus  Krizer  of  the  premises 
No.  562  Seventh  avenue,  in  the  borough  of  Manhattan,  dty  of  New 
York,  for  painting,  papering,  and  decorating  the  above-named  build- 
ing. The  defendant's  lease,  which  was  for  21  years,  terminates  in 
1909.  On  or  about  the  16th  day  of  May,  1902,  the  defendant  leased 
said  premises  to  Peter  J.  Drotleff  for  the  term  of  5  years  from  the  1st 
day  of  May,  1902,  at  the  yearly  rental  of  $2,800  for  the  first  year  and 
$3,000  for  each  year  thereafter ;  said  premises  to  be  occupied  and  used 
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as  a  restaurant,  salpon,  and  hotel.    The  said  lease,  which  was  of  the 
usual  form,  contained  also  the  following  clause : 

"The  party  of  the  second  part  hereby  agrees  to  take  the  said  premises  in 
the  condltioii  in  which  they  are  at  ttie  date  of  this  lease,  to  pat  them  and 
thereafter  to  keep  them  In  repair." 

Drotleff,  upon  the  payment  of  one  month's  rent,  immediately  began 
to  renovate  the  building.  He  entered  into  a  contract  with  one  Eliza- 
beth Riesinger  to  paint,  paper,  and  decorate  the  building  on  said  premi- 
ses. The  work  was  begun  and  finished  between  May  30  and  August  16, 
1902,  and  the  amotmt  due  for  said  work,  labor,  etc.,  was  $508.68.  Of 
*this  amount  $50  was  paid,  leaving  a  balance  of  $458.68  unpaid.  In 
October  of  that  year  Drotleff  was  dispossessed  by  Krizer  for  nonpay- 
ment of  rent.  On  November  12th  of  the  same  year  Elizabeth  Riesinger 
filed  a  mechanic's  lien  against  the  defendant  herein,  which  was  on 
October  3,  1903,  assigned  by  her  to  plaintiff  herein.  During  the 
progress  of  the  work,  the  premises  were  frequently  visited  by  one 
Kempner,  who  was  the  agent  of  Krizer  for  the  collection  of  rents. 
It  is  now  sought  to  charge  the  defendant  for  this  work,  upon  the 
contention  that  it  was  done  "with  the  consent  of  the  owner  or  of  his 
agent,  although  the  contract  for  the  work  was  made  with  Drotleff, 
the  tenant,"  and  in  support  thereof  plaintiff  relies  upon  the  case  of 
National  Wall  Paper  Co.  v.  Sire,.  163  N.  Y.  122,  57  N.  E.  293.  I 
do  not  think  the  facts  in  this  case  will  permit  of  the  application  of  the 
ruling  made. therein.  In  the  case  cited  the  defendant  Sire  was  the 
owner  of  the  fee,  and  there  was  no  duty  upon  the  lessee  to  make 
repairs,  etc.  Mr.  Sire  was  in  frequent  attendance  during  the  prog- 
ress of  the  work,  inspecting  it,  and  was  shown  a  sample  of  same  before 
it  was  begun,  and,  besides,  the  work  was  of  a  permanent  character 
and  a  benefit  to  the  premises.  In  the  case  at  bar  the  defendant  is 
simply  the  owner  of  a  leasehold,  which  will  terminate  shortly  after 
the  expiration  of  the  lease  made  by  him  to  Drotleff.  The  work  done 
was  of  a  temporary  character,  and  by  the  terms  of  the  lease  the  obli- 
gation to  do  was  imposed  upon  and  assumed  by  the  lessee.  The  de- 
fendant Krizer  was  not  in  the  city  during  the  time  of  the  making  of  the 
repairs,  and  did  not  see  or  know  of  the  work  done.  As  to  the  fre- 
quent visits  of  Kempner,  it  was  not  proven  that  his  agency  extended 
any  further  than  the  power  of  collecting  rents,  and  hence  his  visits  can- 
not be  construed  as  amounting  to  consent  on  the  part  of  defendant 
Krizer.     Judgment,  therefore,  for  defendant. 

Judgment  for  defendant. 


SHALL  T.  OLD  FORGE  CO. 
(Sopreme  Conrt,  Appellate  Division,  Fonrth  Department.    November  15,  1905.) 

1.  Mastir  Ann  Skrvant^-Gokfensatior  or  RvPLonft. 

EJvldence  on  the  issue  of  the  compensation  agreed  on  for  an  employ^ 
engaged  to  improve  a  building  examined,  and  held,  that  the  employe  was 
to  receive  $5  a  day  without  commissions  on  the  amount  of  the  pay  roll 
for  the  work. 

2.  SmiLAB   TBA.NSACTI0NS. 

On  the  issue  whether  an  employs  employed  to  Improve  a  building  was 
to  receive  a  commission  on  the  amount  of  the  pay  roll  for  the  work  in 
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addition  to  dally  wages,  evidence  that  the  employft  bad  prevlotiBly 
worked  for  defendant  and  bad  been  paid  commissions  In  addltttm  to  tbe 
wages,  was  inadmissible. 

3.  Saio!. 

Evidence  that  the  employe,  when  working  for  a  third  person,  had  been 
paid  daily  wages  and  commissions  was  inadmlmlble. 

4.  Sakb— Sklf-Sebvino  Dtai^RAnonB. 

Evidence  of  a  conversation  between  tbe  employe  and  defendant's  pay- 
mastw,  had  at  a  time  the  paymaster  was  paying  oft  the  help,  to  the  efTect 
that  tbe  employe  desired  to  let  his  commissions  go  witll  the  work  was 
done,  was  Inadmissible. 

Appeal  from  Judgment  on  Report  of  Referee.  • 

Action  by  Frank  H.  Shall,  executor  of  George  W.  Shall,  deceased, 
against  the  Old  Forge  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
HISCOCK,  and  NASH,  JJ. 

C.  S.  Mereness,  for  appellant. 
Myron  G.  Bronner,  for  respondent. 

NASH,  J.  This  action  is  for  the  foreclosure  of  a  mechanic's  lien 
upon  the  property  of  the  defendant,  the  Old  Forge  Company.  The 
notice  of  lien  was  filed  by  Charles  D.  West  for  labor  performed  and 
materials  furnished  in  the  erection,  alteration,  and  improvement  of  a 
hotel  and  other  buildings  of  the  company  in  the  year  1896,  and  subse- 
quently assigned  by  West  to  George  W.  Shall,  the  plaintiff's  testator. 
In  December,  1896,  the  four  directors  of  the  company,  Adams,  Gannon, 
Crosby,  and  Snyder,  with  two  of  the  stockholders,  J.  J.  and  N.  R.  Gil- 
bert, met  at  Baggs  Hotel,  in  the  city  of  Utica,  and  had  a  talk  on  the 
subject  of  improving  the  property  of  the  company  at  Old  Forge,  plans 
for  which  had  been  procured.  It  was  agreed  at  tfiis  meeting  to  employ 
West  as  carpenter  and  builder  to  do  the  work,  and,  besides  his  own 
labor,  to  furnish  teams  and  tools  for  carrying  on  the  work.  There  is 
no  question  as  to  any  of  the  items  of  the  claim  as  found  by  the  referee, 
except  the  allowance  of  10  per  cent,  on  the  pay  rolls  in  addition  to  the 
per  diem  of  $5  a  day  for  the  labor  of  West  and  $4  a  day  each  for  his 
teams.  The  testimony  on  behalf  of  the  plaintiff  as  to  the  employment 
and  compensation  of  West  is  that  o!  Adams,  who  is  a  brother-in-law  of 
West,  Alexander  M.  Briggs,  whose  wife  was  the  tenant  of  the  Old 
Forge  Hotel,  and  West.  The  testimony  of  Adams  is  that,  at  the  meet- 
ing at  Baggs  Hotel  the  plans  were  discussed,  and  they  said,  referring 
to  the  persons  present : 

"Mr.  West  Bhould  go  on  and  do  the  work.  They  all  apreed  to  that  They 
asked  me  what  West's  price  would  be,  and  I  told  them  $5  and  a  commission. 
I  can't  tell  which  individual  asked  that  One  of  them  asked  what  Mr.  West's 
compensation  would  be,  and  I  said  $5  and  10  per  cent,  on  the  labor  account 
Mr.  West  was  then  called  into  the  room.  I  have  told  all  that  I  recollect 
before  Mr.  West  was  called  In.  When  I  told  them  the  price,  I  said  he  was  to 
furnish  all  the  tools,  and  they  were  to  pay  the  freight  out  there  and  back  on  the 
tools.  After  Mr.  West  came  into  the  room,  he  explained  the  plans,  and  they 
asked  bim  what  he  thought  it  would  cost  to  do  It  West  said  that  It  would 
not  cost  less  than  $10,000  as  the  plans  indicated.  He  was  then  told  to  go  on 
and  prepare  to  do  the  work.  I  cant  tell  who  said  that  After  West  came 
in  the  room,  I  don't  remember  as  anything  further  was  said  about  West's 
compensation." 
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Before  that  he  says  West  had  told  him  he  would  want  $5  and  10  per 
cent,  on  the  labor  account  for  the  use  of  his  tools.  West  says  he  was 
at  the  hotel,  but  was  not  present  at  the  meeting,  except  when  called  in 
to  explain  itie  plans ;  that  they  had  been  together  one  and  one-half  to 
two  hours  before  he  was  called  in.    He  says : 

"I  went  Into  tbe  room  and  saw  tbese  men,  and  the  plans  were  spread  out 
Mr.  Crosby  wanted  to  know  about  the  plans,  and  I  explained  It  to  him.  Then 
they  wanted  to  know  the  approximate  cost  of  tbe  building,  and  I  gave  It  to 
them.  I  was  In  there  perhaps  twenty  minutes,  and  I  then  retired  from  the 
roooi,  and  they  remained.  I  went  into  the  office,  and  after  awhile  Cro*y 
came  out  and  said:  They  have  made  up  tb^r  minds  to  have  you  do  the  work 
oat  at  Old  Forge.' " 

He  says  that  when  they  were  coming  home  from  the  meeting  Adams 
told  him  he  was  to  get  $5  per  day  and  10  per  cent,  on  the  labor. 

Briggs  testifies  that  he  was  at  the  meeting  at  Baggs  Hotel.  That 
Mr.  Haug,  the  architect,  was  there,  and  showed  the  plans. 

"We  all  looked  them  over.  Mr.  Oarmon  wanted  to  know  what  the  im- 
proyementB  would  cost  and  Mr.  Haug  said  he  had  an  estimate.  I  think  the 
estimate  was  $10,000.  Mr.  Gammon  said  he  would  not  go  oyer  $10,000.  Mr. 
Hang  then  produced  the  estimate,  and  they  called  Mr.  West  over  to  the  table — 
some  of  them,  Dr.  Crosby  or  Adams  or  Gannon,  but  I  tUnk  Mr.  Adams — 
called  Mr.  West  over  to  where  the  plans  were.  The  others  were  all  there 
looking  the  plans  over.  Mr.  Adams  introduced  Mr.  West  to  Mr.  Garmon  and 
Mr.  Orosby.  Dr.  Crosby  asked  Mr.  West  If  he  thought  these  repairs  could  be 
done  for  that  amount  of  money.  Mr.  West  told  him  he  had  looked  the  es- 
timate over,  and  that  he  thought  they  could  be  done  for  less  than  $10,000.  Mr. 
Garmon  said  that  if  that  was  so,  it  would  be  all  right,  but  that  he  would  not 
stand  for  anything  that  would  exceed  $10,000 ;  he  did  not  want  to  lay  out  any 
more  money  than  that  They  talked  It  over  where  they  would  get  the  mate- 
rial, and  who  would  get  it  and  they  finally  agreed  npon  Mr.  Adams  and  Mr. 
West  to  buy  the  materials.  Mr.  Adams  said  tliat  they  had  a  lot  of  logs  at 
their  mill.  He  said,  'We  have  got  a  mill  and  the  logs.'  One  of  them  inquired 
who  was  to  do  the  work.  Mr.  Adams  said,  'Mr.  West  is  a  contractor  and 
builder,  and  would  be  a  good  man  to  take  charge  of  this  work.'  Mr.  Garmon 
said  that  he  had  heard  of  Mr.  West  He  asked  Adams  what  West  charged, 
and  he  turned  around  to  Mr.  West  and  said:  'What  will  you  ask  a  day  to  go 
up  and  take  charge  of  this  work?'  West  said  he  wanted  $5  a  day  and  10  per 
cent  of  the  men's  wages  for  the  use  of  his  tools  and  looking  after  it" 

On  his  cross-examination  he  testified : 

"I  was  in  the  room  on  that  occasion  1 14  or  2  hours.  That  was  about  the 
time  consumed  in  that  talk.  I  think  I  went  in  with  Mr.  West  and  be  was 
there  all  the  time  that  I  was  ther&" 

On  behalf  of  the  defendant,  Judson  J.  Gilbert  testified : 

"My  recollection  is  that  Mr.  West  was  in  the  room  several  times  that  day, 
and  Mr.  Briggs  was  during  the  last  of  tbe  meeting." 

Nelson  R.  Gilbert,  testified : 

"Q.  Do  you  recollect  that  Mr.  Adams  made  a  statement  at  that  time  on 
the  subject  of  Mr.  West's  compensation?  A.  He  did,  to  the  best  of  my  recol- 
lection. Q.  State  what  it  was?  A.  I  cant  state  how  much  a  day  it  would 
be  I  cant  tell  how  much.  Mr.  Garmon  protested  there,  or  that  same  day, 
that  it  was  too  much.  Mr.  Adams  did  not  in  my  hearing,  say  that  Mr.  West 
would  have  10  per  cent  or  any  percentage  on  the  pay  roll  for  the  work.  Mr. 
West  was  in  the  room  at  one  time  during  the  meeting.  Mr.  Briggs  was  in 
later,  I  think.  While  Mr.  West  was  in  the  room,  I  cant  say  anything  was 
said  about  Wesfs  compensation.  When  Mr.  Briggs  came  in.  I  think  the  mat- 
ter of  West's  compensation  had  been  disposed  of.  We  talked  with  him  on 
other  matters.    I  don't  recall  that  I  left  the  room  before  tbe  rest  did." 
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Snyder  testified : 

"Q.  What  was  said  at  that  meeting  upon  the  subject  of  Mr.  West's  com- 
pensation, and  by  whom?  A.  Mr.  Adams  said  he  bad  arranged  with  West 
to  take  charge  of  the  work,  and  I  think  I  a'sked  Adams.  'What  have  you  got 
to  pay  West  for  the  woi^?'  Adams  said  $5.  his  regular  price.  Mr.  Garmon 
Instantly  stated  that  'that  is  too  darned  much  for  any  carpenter.'  I  stated 
that  Mr.  West  Is  a  first-class  man,  and  that  Is  not  too  much.  Mr.  J.  J.  Gil- 
bert said  as  I  did.  Mr.  Adams,  Mr.  Gilbert,  and  I  all  said  West  had  worked 
for  us  at  that  rate.  There  was  nothing  said  that  Mr.  West  was  to  receive  10 
per  cent  or  anything  on  the  pay  roll  for  the  labor.  There  was  nothing  said 
about  employing  West  on  these  terms.  No  other  terms  were  stated.  Nothing 
was  said  to  my  knowledge  on  the  subject  of  compensation  while  West  was  in 
the  room.  There  was  nothing  said  on  the  subject  of  Wesfs  compensation 
while  Brlggs  was  in  the  room,  that  I 'heard." 

Crosby  testified : 

"The  meeting  lasted  from  about  three  o'clock  to  about  five  o'clock  in  the 
afternoon.  I  was  there  during  the  whole  time.  That  was  the  meeting  where 
it  was  determined  to  make  the  improvements  according  to  the  plans  of  Mr. 
Hatig.  Mr.  Garmon  asked  Mr.  Adams  what  It  would  cost  to  have  Mr.  West 
take  charge  of  the  work,  and  he  said  $5  per  day.  Mr.  Garmon  objected  that 
we  could  get  a  good  carpenter  for  less  than  tbat,  and  in  reply  to  that  Mr. 
Adams  suggested  that  Mr.  West  had  some  tools  that  other  carpenters  would 
not  have,  and  it  would  be  better  to  have  a  man  that  had  all  those  things. 
There  was  nothing  said  by  Adams  or  any  one  else  at  that  meeting  or  any 
other  meeting  about  West  being  employed  at  $."5  a  day  and  10  per  cent  com- 
mission. I  don't  remember  West  was  In  the  room  until  after  we  adjourned. 
I  don't  think  anything  was  said  when  he  was  present  on  the  subject  of  his 
compensation.  Mr.  Brlggs  was  in  the  room  a  short  time  before  or  after  the 
talk  about  Mr.  West;  I  am  not  certain  which.  He  was  not  in  the  room  at 
any  time  when  there  was  any  talk  about  West's  compensation." 

Garmon  testified: 

"I  was  at  the  meeting  at  Baggs  Hotel  spoken  of  by  the  witnesses.  At  that 
meeting  Mr.  Snyder  or  Mr.  Adams  said,  'I  propose  that  Mr.  West  have  charge 
of  the  work,'  and  made  the  statement  that  he  was  a  very  competent  man  and 
skilled  In  building.  I  asked  what  pay  he  would  have.  The  reply  was  $5  a 
day.  Mr.  Adams  said  that.  I  said,  'It's  too  much;'  that  I  could  hire  dozens 
of  men  to  take  charge  of  a  plain  building  like  that  for  a  good  deal  less.  I 
think  that  Mr.  Adams  and  Mr.  Snyder  said  that  he  was  a  competent  man, 
and  could  get  more  work  out  of  men  than  any  one  we  could  get  and  was  a 
man  of  force  and  vigor,  etc.  I  think  it  was  Mr.  Snyder  who  said  he  did  have 
some  tools.  There  was  nothing  said  at  that  meeting  about  paying  Mr.  West 
10  per  cent  on  the  pay  roll  in  addition  to  the  $5  a  day.  I  do  not  remember 
Mr.  West  being  in  ihfi  room,  but  I  did  not  know  him  then,  and  he  might  have 
been.  Mr.  Brlggs  was  not  in  the  room  when  there  was  any  talk  about  West's 
compensation  at  all." 

The  referee  found,  as  testified  to  by  West,  that  his  wages  at  $5  a  day 
amounted  to  $720.50,  and  his  team  work  amounted  to  $760.80.  In  the 
notice  of  lien  filed  by  West,  which  was  duly  verified,  he  included  10  per 
cent.  conimissi<Mi  in  the  amount  of  his  per  diem  wages  and  team  work. 
On  the  trial  these  items  were  abandoned  as  a  basis  of  his  claim  for  the 
10  per  cent,  commission. 

We  are  of  the  opinion  that,  upon  all  of  the  evidence  in  the  case  re- 
lating to  the  employment  of  West,  the  finding  that  the  defendant 
promised  and  agreed  to  pay,  in  addition  to  $5  per  day  as  wages,  10 
per  cent  of  the  amount  of  the  pay  roll  for  the  work,  is  erroneous.  The 
plaintiff's  case  in  this  behalf  rests  wholly  upon  the  testimony  of  Adams 
Briggs.    West  himself  did  not  have  anything  to  say,  and  nothing 
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was  said  in  his  presence  at  the  meeting  at  Baggs  Hotel  as  to  his  com- 
pensation, and  in  his  notice  of  lien  he  made  a  verified  claim  for  a  com- 
mission to  which  confessedly  he  was  not  entitled.  Adams,  Briggs, 
and  West  are  radically  at  variance  as  to  what  occurred  at  the  Baggs 
Hotel  meeting.  West  says  there  was  nothing  said  on  the  subject  of  ms 
compensation  when  he  was  in  the  room.  Adams  says  he  was  asked 
what  West's  compensation  would  be,  and  he  said  $5  and  10  per  cent, 
on  the  labor  account.  Briggs  says  Garmon  asked  Adams  what  West 
charged,  and  that  Adams  turned  around  to  West  and  said,  "What 
will  you  ask  a  day  to  go  up  to  take  charge  of  this  work"?,  and  West 
said  he  wanted  $5  a  day  and  10  per  cent,  of  the  men's  wages  for  the 
use  of  his  tools  and  looking  after  it  Adams  says  he  had  a  talk  with 
West  before  the  meeting,  in  which  West  said  he  would  want  $5  and 
10  per  cent,  on  the  labor  account.  West  says  they  had  been  together 
1>4  or  3  hours  before  he  was  called  into  the  room.  That  he  was  in 
there  perhaps  20  minutes  when  he  retired  from  the  room  and  they  re- 
mained.   Briggs  says: 

"I  was  in  the  room  on  that  occasion  one  and  cme-balf  or  two  hours.  I 
think  I  went  in  with  Mr.  West,  and  he  was  there  all  the  time  I  was  there." 

These  contradictory  statements  as  to  the  essential  facts  cannot  well 
be  regarded  as  outweighing  the  positive  statements  of  the  two  Gilberts 
and  the  three  other  directors,  Snyder,  Crosby,  and  Garmon,  to  the 
effect  that  West's  compensation  was  iuced  at  $5  per  day  without  any 
agreement  for  a  commission.  Both  Adams  and  West  were  permitted  to 
testify,  under  defendant's  objection  and  exception,  that  West  had  done 
work  on  buildings  for  Adams  previous  to  the  employment  of  West  by 
the  defendant,  for  which  Adams  had  paid  him  $5  per  day  and  10  per 
cent,  on  the  labor.  On  the  cross-examination  of  defendant's  witness 
Snyder,  the  plaintiff  was  permitted,  under  objection  and  exception,  to 
prove  that  for  work  done  by  West  the  Saxony  Knitting  Mills  paid 
him  for  his  work  $5  per  day  and  a  percentage  in  addition,  the  witness 
did  not  remember  whether  it  was  6  per  cent,  or  10  per  cent.  West 
and  Bertram  P.  Adams,  who  acted  as  paymaster  for  the  defendant, 
were  permitted  to  testify,  under  defendant's  objection  and  exception, 
that  while  B.  F,  Adams  was  paying  off  the  help  on  one  occasion,  he 
had  a  talk  with  West  about  his  compensation,  in  which  Adams  says 
he  asked  West  if  he  did  not  get  a  percentage  on  the  men.  West  says 
he  said:  "Charley,  how  is  it  about  the  percentage;  don't  that  come  in 
now?"  And  he  (West)  said,  "No;  let  it  go  till  we  get  through." 
These  rulings  were  erroneous,  and  doubtless  thfe  evidence  influenced  the 
referee  in  his  finding  that  the  defendant  promised  and  agreed  to  pay 
West  a  commission  of  10  per  cent,  of  the  amount  of  the  pay  roll  for 
the  work. 

The  judgment  should  be  reversed,  and  a  new  trial  gfranted,  with  costs 
to  the  appellant  to  abide  the  event  upon  questions  of  law  and  fact 
All  concur. 
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(10»  App.  OlT.  433.) 

ABNOT  T.  UNION  SALT  CO. 

(Supreme  Oonrt,  Appellate  DlTlsIon,  Third  Department    November  16,  1905.) 

1.  MOBTOAQBB— BlOHT   TO    FOBEOLOBS— DEFAUI.T— IRTKBKST. 

A  mortgage  given  to  secure  bonds  falling  due  at  different  dates  pro- 
vided that,  on  default  in  payment  of  interest  on  said  bonds  continuing 
for  six  months,  the  holder  of  a  majority  might  elect  to  have  the  whole 
of  the  principal  declared  due.  Held,  that  demand  and  refusal  were  not 
necessary  to  constitute  a  default,  and,  it  appearing  that  a  fund  sufficient 
to  meet  the  interest  due  was  not  at  the  place  of  payment,  and  that 
demand  was  withheld  at  the  request  of  the  obligees,  a  default  existed. 

2.  Sake. 

On  default  the  holder  of  the  bonds  had  two  distinct  rights— First,  the 
collection  of  the  interest  by  action  or  foreclosure;  second,  the  com- 
mencement of  the  six  monttis'  period,  after  which  he  might  call  for 
the  principal;  and  a  waiver  of  the  right  to  bring  action  was  not  a  waiver 
of  the  second  right 

Appeal  from  Trial  Term. 

Proceedings  by  Mathias  H.  Amot  against  the  Union  Salt  Gjmpany 
to  foreclose  a  mortgage.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  plaintiff  is  the  trustee  In  a  mortgage  ezecated  by  the  defendant 
to  secnre  an  issue  of  200  bonds  of  the  par  value  of  $500  each.  These  bonds 
became  due,  $10,000  thereof  upon  July  1,  1907,  $5,000  thereof  upon  July  1, 
1900,  1911,  1913,  1915,  1917,  1919,  and  $60,000  upon  July  1,  1932.  These 
bonds  bore  Interest  at  five  per  cent,  and  had  attached  thereto  interest  coupons, 
each  for  the  sum  of  $12.60,  payable  January  1st  and  July  1st  In  each  year. 
The  mortgage  provided  that  in  case  of  default  in  payment  of  Interest  upon 
said  bonds,  or  any  of  them,  and  a  continuance  of  such  default  for  six  months, 
upon  the  election  and  request  of  one-half  in  value  of  the  then  outstanding 
bonds,  the  whole  of  the  principal  of  the  bonds  should  be  declared  due  by 
the  trustee,  and  the  said  trustee  was  in  such  case  given  authority  to  take 
possession  of  the  premises  included  in  the  mortgage,  and  bring  an  action  to 
foreclose  the  same.  Tiiis  plaintiff  individually  became  the  owner  of  $57,500 
of  these  bonds.  The  Chemung  Oanal  Trust  Company,  of  which  he  was 
the  president,  had  discounted  a  note  of  the  company  for  $8,000,  for  which  it 
held  $10,000  in  valne  of  the  said  bonds.  Upon  June  27,  1904,  there  was  a 
meeting  of  the  directors  of  the  defendant  at  Watkins.  These  directors  con- ' 
sisted  of  B.  P.  S.  Wright  the  president  of  the  company,  this  plaintiff,  who 
was  vice  president  P.  Halsey  Hawes,  who  was  tlie  treasurer,  B.  E.  Buchanan 
and  George  S.  Coon.  All  the  directors  were  present  at  this  meeting  esc^t 
the  plaintiff.  It  was  agreed  by  the  directors  present  at  the  meeting  that 
inasmuch  as  all  the  available  funds  of  the  defendant  were  needed  for  run- 
ning expenses,  it  would  be  better  for  tlie  directors  to  withhold  presentation 
of  their  Interest  coupons  dpe  July  1,  1904,  until  some  later  time.  The  exact 
time  at  which  the  icompany  would  be  able  to  pay  these  coupons  was  not 
fixed,  but  it  was  stated  that  they  expected  to  be  able  to  pay  them  in  October 
or  November  of  that  year.  Mr.  Buchanan  was  to  see  Mr.  Amot,  and,  if 
possible,  get  his  consent  to  such  an  arrangement  Upon  July  1st  about  noon 
of  that  day,  Mr.  Buchanan  saw  Mr.  Amot  and  in  substance  told  him  what 
had  been  talked  at  the  directors'  meeting,  and  as  to  the  proposition  made 
as  to  the  directors  withholding  their  coupons,  and  that  Mr.  Wright  and 
Mr.  Hawes  wanted  his  permission  to  delay  the  payment  of  the  coupons. 
Mr.  Amot  talked  about  the  condition  of  the  affairs,  and  what  was  done  at 
the  meeting,  and  stated  that  they  bad  failed  to  keep  their  promises,  and 
he  did  not  think  they  would  keep  this  promise.  That  was  all  that  was 
said  about  the  coupons.  After  that  interview,  Mr.  Buchanan  telephoned  to 
Mr.  Hawea,  the  treasurer,  as  he  swears,  that  "Mr.  Arnot  would  not  give 
his  consent;  but  I  thought  if  he  got  money  in,  there  was  a  note  for  an  air 


Digitized  by 


Google 


Sup,   Ct)  AENOT  V.  UNION  SALT  CX>.  81 

compresBor  that  had  been  sold,  as  I  remember,  for  $1,200,  that  they  expected 
to  have  paid  in  a  short  time,  and  there  waa  a  load  of  salt  that  they  expected 
money  for  in  a  abort  time,  amounting  to  12  or  13  hundred  dollara,  and  Mr. 
Hawes  said  If  they  conld  get  this  money  in,  they  could  pay  the  coupons  in  a 
few  days  after  they  were  due,  and  I  told  Mr.  Hawes  over  the  'phone  that 
I  thought  Mr.  Amot  would  do  nothing  If  he  got  this  money  together,  and 
made  payments  as  soon  as  possible."  Nothing  further  transpired  until 
September  or  about  the  1st  of  October,  the  directors  were  all  together  at 
Blmlra,  when  Mr.  Arnot  was  present  It  appeared  that  about  $200  worth 
of  coupons  had  been  presented  and  paid  upon  or  about  the  1st  of  July. 
At  that  meeting  in  October  Mr.  Arnot  stated  that  he  noticed  that  some 
coupons  had  been  paid  July  Ist,  and  asked  why  it  was;  "that  he  thought  we 
were  all  to  wait  for  our  interest,  or  words  to  that  effect."  The  president, 
Mr.  Wright,  testified  that  be  then  explained  to  Mr.  Amot  that  it  had  been 
decided  at  the  June  meeting  that  "it  would  be  better  to  pay  the  few  out- 
standing coupons,  in  order  to  preyent  any  talk  from  outsiders,  and  that  only 
the  directors  were  to  withhold  their  presentation;  that  amounted  to  so  little 
it  was  hardly  worth  while  to  hold  them  out,  and  with  that  explanation 
he  seemed  satipfled."  Upon  December  6,  1904,  B.  J.  Dunn,  the  treasurer  of 
the  Chemung  Cbnal  Trust  Company  and  the  private  secretary  of  Mr.  Arnot, 
wrote  to  the  defendant  this  letter:  "Gentlemen:  In  some  manner  $200 
worth  of  coupons  came  in  the  time  they  were  due,  and  were  charged  to 
your  account  There  has  been  a  check  presented  by  the  N.  C.  R.  R.  Co. 
for  $2TO.80.  As  the  charge  of  the  coupons  left  your  account  not  good  for 
this  check,  we  would  ask  that  you  kindly  remit  at  once,  so  that  it  may  be 
taken  care  of."  In  response  to  that  the  defendant,  through  Its  treasurer, 
wrote  that  the  deficiency  would  be  made  up  presently.  Upon  January  4,  1905, 
Mr.  Amot  wrote  to  Mr.  Hawes,  the  president  of  the  company,  the  following 
letter: 

"Mr.  P.  H.  Hawes,  Watklns,  N.  Y. — ^Dear  Sir:  1  am  holding  coupons  cut 
from  Union  Salt  Co.,  bonds  which  fell  due  January  1st,  '05,  also  July  Ist, 
'04,  and  they  are  at  the  present  time  unpaid.  I  should  like  to  know  what 
provision  Is  being  made  to  pay  them.  ■  I  am  Informed  that  Mr.  Wright  has 
sold  his  stock.  Do  you  know  whether  this  is  a  fact?  Have  you  also 
parted  with  your  stock  or  with  any  part  of  your  holdings?  An  early  reply 
will  greatly  oblige, 

"Yours  truly,  M.  H.  Amot" 

Upon  January  Sth  Mr.  Hawes  replied  to  this  letter,  stating  that  he  was 
advised  that  a  substantial  payment  would  be  made  upon  the  note  held  by 
the  Chemung  Canal  Trust  Company  when  it  next  became  due,  and  the 
Interest  on  the  bonds  would  be  paid.  "Just  when  or  how  this  will  be  brought 
about  I  do  not  know."  The  interest  coupons  attached  to  said  bonds  were 
each  for  the  sum  of  $12.50,  and  were  made  payable  to  bearer  at  Chemung 
Canal  Bank  In  the  city  of  Elmlra.  The  Chemung  Canal  Bank  was  thereafter 
merged  In  the  Chemung  Canal  Trust  Company,  of  which  the  plaintiff  was 
at  all  times  president  Upon  July  1,  1904,  the  defendant  had  to  Its  credit 
in  the  Chemung  Canal  Trast  Company  the  aara  of  $539.75.  At  no  time  since 
that  date  has  It  had  a  greater  sum  to  its  credit  In  said  trust  company.  Upon 
June  27,  1904,  Mr.  Dunn,  the  private  secretary  of  Mr.  Amot  and  the  treas- 
urer of  the  Chemung  Canal  Trust  Company,  placed  upon  the  desk  in  the 
receiving  teller's  cage  in  said  company  the  said  coupons  falling  due  .upon 
July  Ist,  cut  from  the  bonds  owned  by  Mr.  Amot.  Upon  that  day  Mr.  Amot 
was  credited  upon  his  account  with  tiie  trust  company  with  the  full  amount 
of  these  Interetst  coupons.  Thereafter,  and  upon  the  9th  day  of  July,  Mr. 
Amot  gave  to  the  said  trust  company  his  check  for  the  amount  of  the  said 
coupons  ibvM  credited  to  him.  This  action  was  commenced  upon  the  20th 
day  of  January,  1906.  Upon  that  day,  and  prior  to  the  commencement  of 
the  action,  Mr.  Amot  was  tendered  by  the  president  of  the  defendant  the 
sum  of  $4,850,  and  thereafter  under  an  order  of  the  court  the  defendant  paid 
Into  court  the  sum  of  $5,026;  both  sums  being  In  excess  of  the  amount  due 
for  interest  upon  the  bonds  held  by  Mr.  Amot,  and  the  latter  amount  being 
in  excess  of  the  amount  due  for  interest  upon  said  bonds  and  $100,  costs  of 
the  action.  Upon  these  facts  the  trial  court  held  that  upon  July  1st  the 
interest  coupons  upon  the  bonds  of  Mr.  Arnot  were  duly  presented  for  pay- 
96  N.Y.S.— 6 
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tnent  at  the  Chemung  Canal  Bank  and  payment  waa  refnaed;  that  some  time 
after  Jannary  Ist  Mr.  Amot  personally  made  the  reqneat  to  himself  aa 
trustee  to  declare  the  principal  sum  of  said  mortgage  due  by -reason  of  the 
continuance  of  a  default  In  payment  of  Interest  coupons  for  six  months; 
that  thereupon  said  trustee  so  declared  the  principal  sum  upon  said  bonds 
and  mortgage  as  due,  and  was  entitled  to  bring  and  maintain  this  action, 
and  judgment  of  foreclosure  was  ordered.  From  the  judgment  ent»ed  upcm 
tlie  decision  of  the  trial  court  this  appeal  has  been  taken. 

Argued  before  PARKER.  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Philo  P.  Safford  (O.  P.  Hurd,  of  counsel),  for  appellant 
Reynolds,  Stanchfield  &  Collin,  for  respondents. 

SMITH,  J.  We  are  unable  to  find  in  the  evidence  any  intention 
on  the  part  of  Amot  to  waive  the  benefit  of  the  acceleration  clause  in 
this  mortgage.  If  to  avail  himself  thereof  these  coupons  must  have 
been  presented,  there  is  evidence  from  which  the  court  might  well 
have  found  that  the  presentation  of  Arnot's  coupons  for  payment  was 
withdrawn.  Upon  the  1st  day  of  July  defendant  had  on  deposit  with 
the  Chemung  Canal  Trust  Company  $539.  These  coupons  were  each 
for  the  sum  of  $12.50.  If  these  coupons  had  been  presented  and  their 
payment  insisted  upon,  it  was  the  duty  of  the  bank  to  have  paid  them 
so  far  as  the  money  on  hand  would  have  done  so.  That  noae  of  these 
coupons  were  at  that  time  paid ;  that  they  were  afterwards  taken  back, 
and  put  among  Mr.  Arnot's  securities ;  that  upon  a  meeting  on  the  1st 
of  October  he  stated  that  he  thought  they  were  all  to  wait  for  their 
interest — ^these  facts,  in  view  of  the  request  by  the  other  directors  to 
postpone  the  presentation  of  the  coupons,  although  not  assented  to  at 
the  time  by  Arnot,  would  seem  to  indicate  that  the  payment  of  the 
coupons  was  not  insisted  upon  on  July  1st,  and  their  presentment  for 
payment  was  withdrawn. 

The  right  to  elect  that  the  principal  sum  of  these  bonds  should  be 
deemed  due  was  by  the  mortgage  made  dependent  upon  a  continued  de- 
fault in  payment  of  the  interest  for  six  months.  A  demand  and  re- 
fusal are  not  necessary  to  constitute  a  default.  They  are  only  evi- 
dence of  a  default.  The  default  is  the  failure  to  pay  the  contract 
obligation.  In  a  mortgage  to  an  individual  mortgagee,  he  may  insist 
that  the  payment  of  the  principal  has  been  accelerated  by  continued 
default  without  demand.  Dwight  v.  Webster,  32  Barb.  47 ;  Trenor  v. 
Le  Count,  84  Hun,  426,  32  N.  Y.  Supp.  412.  If  payable  at  a  given 
place,  no  demand  is  necessary.  If  defendant,  however,  shows  that  he 
was  ready  at  the  place  of  payment,  he  will  be  relieved  of  interest  and 
costs.  Haxton  v.  Bishop,  3  Wend.  13.  But  these  coupons  were  not 
even  payable  on  demand.  It  affirmatively  appears  that  funds  sufficient 
to  pay  them  were  not  at  the  place  of  payment,  and  a  sufficient  fund  has 
not  been  there  since  that  date,  and  the  demand  for  payment  was  with- 
held at  the  request  of  defendant  and  for  its  benefit.  Defendant's 
default  or  failure  to  pay  existed  notwithstanding  plaintiff  forbore  to 
insist  upon  payment,  to  the  inconvenience  of  defendant. 

Upon  this  default  two  rights  accrued  to  plaintiff — first,  to  collect 
his  interest  either  by  action  at  law  or  foreclosure;  second,  the  com- 
mencement of  the  six  months  period,  after  which  plaintiff  might  elect 
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to  call  the  full  principal  of  the  bonds  due.  And  right  here  the  defend- 
ant fails  to  distinguish  between  these  two  rights,  and  insists  that  a 
waiver  of  one  is  legally  a  waiver  of  the  other,  and  that  the  forbearance 
to  press  the  collection  of  the  interest  is  also  a  consent  that  the  six 
months  acceleration  period  be  postponed.  But  there  is  no  such  legal 
sequence.  A  mortgagee  might  be  very  willing  to  forbear  to  collect  his 
interest  for  three  or  four  months,  and  yet  be  wholly  unwilling  that 
if  the  mortgagor  should  be  unable  to  pay  for  six  months  he  should  be 
deprived  of  the  second  right  which  attached  to  the  mortgagor's  de- 
fault, to  wit,  the  right  to  declare  the  principal  sum  to  be  presently  pay- 
able. It  may  be  that  an  agreement  to  wait  for  the  interest  for  a  period 
beyond  the  six  months  might  be  deemed  an  agfreement  waiving  the 
benefit  of  the  acceleration  clause  of  the  mortgage  for  the  time  being. 
Mr.  Wright,  the  president  of  the  defendant,  swears  that  at  the  meeting 
in  June,  at  which  the  directors  were  asked  to  postpone  the  present- 
ment of  their  interest  coupons,  it  was  talked  that  the  defendant  would 
be  able  to  pay  those  coupons  in  October  or  November.  Mr.  Buchanan 
swears  that  upon  telling  Mr.  Arnot  of  what  occurred  at  this  meeting 
his  reply  was,  in  substance,  that  they  had  not  lived  up  to  their  prom- 
ises heretofore,  and  he  did  not  believe  they  would  live  up  to  this  prom- 
ise. The  fair  inference  from  the  testim<Miy  is  that  the  promise  to  which 
he  was  referring  was  the  promise  to  pay  the  coupons  in  October  or 
November.  Mr.  Arnot  did  not  consent  to  this  arrangement.  Mr. 
Buchanan  informed  Mr.  Hawes  of  his  refusal  to  consent,  but  stated 
that  if  the  interest  was  paid  within  a  short  time  he  thought  that  no 
trouble  would  be  made.  At  the  most,  the  inference  would  seem  to  be 
that  the  consequences  of  a  default  were  to  be  deemed  waived  on  con- 
dition that  the  coupons  were  paid  in  October  or  November.  But  this 
condition  was  not  fulfilled.  The  directors  of  the  defendant  were 
warned  of  Mr.  Amot's  attitude  and  of  his  refusal  to  acquiesce  in  the 
arrangement,  and  were  put  upon  their  guard  that  he  agreed  to  waive 
nothing,  and  that  they  had  nothing  to  expect  from  him  except  as  he 
might  from  day  to  day  neglect  to  insist  upon  his  interest.  Not  an  act, 
not  a  word,  from  him  gave  to  the  defendant's  directors  any  right  to 
believe  that  if  they  failed  to  pay  that  interest  in  October  or  November, 
as  was  assured  to  him,  that  he  would  waive  any  right  which  he  had  as 
the  holder  of  a  majority  of  the  bond  issue  secured  by  the  mortgage, 
of  which  he  was  trustee. 

The  case  of  Ver  Planck  v.  Godfrey,  reported  in  42  App.  Div.  16,  68 
N.  Y.  Supp.  784,  holds  no  other  rule.  In  that  case  the  payment  of  the 
principal  of  a  mortgage  was  sought  to  be  accelerated  by  the  neglect  of 
the  mortgagor  to  pay  a  tax.  We  are  not  ready  to  agree  to  the  rule 
stated  as  to  the  effect  as  a  waiver  of  the  letter  written  by  the  mort- 
gagee's attorney.  After  having  declared  election  to  consider  the  full 
amount  due,  an  expressicm  of  a  willingness  to  give  opportunity-to  the 
mortgagor  to  pay  before  action  brought  can  hardly,  even  by  a  strained 
construction,  be  held  to  be  a  waiver  of  the  right  to  declare  the  full 
amount  due.  The  case  was  similar  in  its  nature  to  the  case  of  Noyes 
V.  Anderson,  124  N.  Y.  175,  26  N.  E.  316,  21  Am.  St.  Rep.  657.  In 
both  of  those  cases  the  right  to  accelerate  the  payment  of  the  principal 
of  a  mortgage  was  for  nonpayment  of  a  tax,  and  was  treated  as  a 
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forfeiture.   In  Noyes  v.  Anderson,  however.  Judge  Bradley,  in  writing 
for  the  court,  says : 

"The  stipulation  of  tbe  plalntUTs  agreement  essentially  differs  in  its  nature 
and  object  from  a  provlBlon  in  a  mortgage  to  the  effect  that  the  principal 
amn  shall  become  due  on  a  specifled  default  In  the  payment  of  Interest, 
as  provided  by  it.  In  the  latter  case  proTlslon  is  so  made  for  the  time 
when  the  principal  sum  may  become  due,  and  that  time  Is  regulated  by  an 
event  which  may  or  may  not  occur,  so  far  as  It  is  dependent  upon  the  default 
of  the  mortgagor.  The  consequence  so  produced  is  not  deemed  a  forfeiture. 
The  result  Is  maturity  of  the  principal  debt  at  tiie  time,  not  definitely  fixed, 
when  the  mortgage  Is  made,  but  spedflcally  stipulated  for  in  that  Instru- 
ment And  in  such  case  the  court,  as  a  rule,  will  not  grant  relief  to  the 
mortgagor  from  the  effect  of  his  default,  when  nothing  Is  done  on  the  part 
of  the  mortgagee  to  render  It  unconscionable  for  blm  to  avail  himself  of  It" 

In  Levey  v.  Union  Print  Works,  reported  in  12  N.  Y.  Supp.  153,  the 
mortgage  in  one  respect  differs  from  the  mortgage  in  the  case  at  bar 
in  that  it  provides  that  the  principal  amount  shall  be  deemed  due  upon 
a  default  in  the  payment  of  interest,  if  such  default  continues  six 
months  after  "payment  shall  have  been  duly  demanded."  The  mort- 
gage in  the  case  cited  thus  made  a  demand  and  a  refusal  of  payment 
a  condition  precedent  to  the  running  of  the  six  months  default.  In 
that  case  the  demand  was  concealed  from  the  officers  of  the  mortgagor, 
and  was  not  made  at  the  office  of  the  company,  but  was  made  of  the 
treasurer,  a  son  of  the  trustee  and  a  brother  of  the  holder  of  the  bonds. 
It  was  still  held  in  that  case  that  it  would  have  been  unconscionable  that 
the  mortgagor  should  have  been  held  to  have  been  in  default,  after  the 
concealment  of  the  fact  of  the  demand  made  under  the  circumstances 
which  there  existed.  In  the  case  at  bar  there  was  no  concealment  of  the 
default  and  of  the  commencement  of  the  running  of  the  six  months' 
period.  It  was  known  to  all  of  defendant's  officers.  If  misled,  they 
have  been  misled  by  their  unwarranted  assumption  that  plaintiff  by 
yielding  one  right  was  yielding  all.  The  case  of  Broderick  v.  Smith, 
in  26  Barb.,  at  page  539,  rested  upon  an  entirely  different  principle, 
was  decided  by  a  divided  court,  and  in  Ferris  v.  Ferris,  28  Barb.  29, 
Judge  Ingraham,  in  writing  for  the  court,  declines  to  approve  of  the 
decision. 

Our  conclusion  is  that  presentment  of  the  coupons  for  payment  was 
not  necessary  to  constitute  a  default,  and  that  mere  forbearance  to 
insist  upon  payment  of  such  interest  had  no  effect  to  postpone  the 
commencement  of  the  six  months  acceleration  period  stipulated  in  the 
mortgage.  Plaintiff  has  not  intentionally  waived  his  right  thereunder, 
nor  has  he  done  any  act  from  which  defendant  might  lawfully  infer 
that  such  was  his  intention.  The  judgment  should  therefore  be  affirm- 
ed, with  costs. 
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(109  App.  Dlv.  44a) 

FITCH  et  aL  T.  FRASER. 

(Sapreme  Court,  Appellate  Division,  Third  Department    November  15,  1905.) 

CORTBIBUTTOR-nJOINT  DEBTOBS— ACTION.    • 

Defendant  being  bound  for  ber  proportionate  share  on  a  note  with 
plaintilfs  as  cb-slgners,  plaintiffs,  after  making  certain  casli  payments 
tiiereon,  gave  their  Individual  notes  for  the  balance,  and  the  first  note  was 
surrendered  to  the  makers.  Held,  that  defendant  could  not  complain 
that  an  action  for  contribution  was  premature  because  some  of  the  in- 
dlyidnal  notes  had  not  been  paid  when  the  action  was  instituted. 

Parker,  P.  J„  dlasentinK. 

Appeal  from  Trial  Term,  Delaware  Cotmty. 

Action  by  Augustus  S.  Fitch  and  others  against  Tina  B.  Fraser  for 
contribution  as  one  of  the  makers  of  a  note.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Reversed. 

Argued  before  PARKER.  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Neish  &  Moore,  for  appellants. 
Robert  A.  Fraser,  for  respondent. 

SMITH,  J.  The  judgment  appealed  from  was  entered  upon  the 
second  trial  of  this  action.  Upon  the  first  trial  a  similar  judgment  was 
directed,  and  upon  an  appeal  therefrom  this  court  reversed  the  judg- 
ment, and  sent  the  case  back  for  a  new  trial.  The  facts  are  substantially 
stated  in  the  record  upon  that  appeal,  which  may  be  found  in  84  App. 
Div.  119,  82  N.  Y.  Supp.  138,  These  facts  do  not  substantially  differ 
as  they  appear  upon  the  second  trial.  There  are  a  few  variances,  how- 
ever, to  which  it  may  be  well  to  refer. 

The  finding  of  the  trial  court  that  upon  the  giving  of  the  note  for 
$31,382  a  guaranty  held  by  the  Delaware  Loan  &  Trust  Company  was 
not  surrendered  is  clearly  against  the  weight  of  evidence.  The  witness 
Fitch  swears  that  the  giving  of  that  note  was  in  settlement  of  all  claims 
against  White,  Griswold  &  Co.,  and  that  the  guaranty,  which  is  called 
in  the  case  the  "second  guaranty,"  was  then  and  there  surrendered  to 
him  by  Mr.  Hone3rwell,  representing  the  Delaware  Loan  &  Trust  Com- 
pany. In  support  of  that  testimony  is  the  production  by  Mr.  Fitch  of 
that  guaranty,  which  could  in  no  way  be  lawfully  in  his  possession  ex- 
cept by  reason  of  such  surrender.  In  addition  to  that  is  the  written  re- 
ceipt of  Honeywell,  representing  the  Delaware  Loan  &  Trust  Company, 
of  this  note  "of  $21,382,  in  full  payment  of  all  claims  and  demands 
against  Messrs.  White,  Griswold  &  Co.,  agreeable  to  the  resolution  of 
the  board  of  directors  of  the  Delaware  Loan  &  Trust  Company."  That 
resolution  is  presented,  which  substantially  authorizes  the  Delaware 
Loan  &  Trust  Company  to  settle  and  assign  all  claims  and  demands 
against  White,  Griswold  &  Co.  for  $21,382.  Opposed  to  this  testimony 
is  the  uncertain  speculation  of  Honeywell  to  the  effect  that  he  does  not 
see  why  he  should  have  surrendered  the  guaranty,  and  a  lead  pencil 
addition  to  the  resolution  of  the  board  of  directors,  made  by  Honeywell 
some  time  after  it  had  been  recorded,  to  the  effect  that  this  note  of 
$21,382  should  be  given  and  received  as  additional  security,  and  that 
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it  should  not  affect  or  prejudice  in  any  way  any  obligation  or  security 
theretofore  taken.  As  against  the  positive  testimony  of  Fitch,  reinfor- 
ced by  the  possession  of  the  "second  guaranty,"  so  called,  still  further 
reinforced  by  the  receipt  given  by  Honeywell  at  the  time  of  the  execu- 
tion of  the  $21,382  note,  a  finding  that  that  second  guaranty  was  not  sur- 
rendered at  the  time  of  the  giving  of  the  $21,382  note  fails  to  give  due 
effect  to  the  written  declarations  of  the  parties. 

The  surrender  of  this  second  guaranty,  however,  is  wholly  unneces- 
sary to  establish  a  consideration  for  the  defendant's  undertaking.  The 
liability  of  her  testator,  which  must  be  satisfied  from  the  residuum  of  his 
property,  to  which  she  was  entitled,  and  the  surrender  by  the  Delaware 
Loan  &  Trust  Company  of  personal  property  to  White,  Griswold  &  Co. 
would  themselves  furnish  ample  consideration  for  the  defendant's 
undertaking. 

Nor  is  there  any  force  in  defendant's  claim  that  she  was  surety  merely 
for  her  co-signers  of  this  note.  The  testimony  presented  by  the  defend- 
ant herself  as  to  the  extent  of  her  liability,  which  was  stated  to  her  at 
the  time  she  signed  the  note,  conclusively  negatives  the  claim  that  she 
was  a  mere  surety.  Moreover,  all  the  facts  in  the  case  show  clearly  an 
intention  on  her  part  to  be  bound  for  her  proportionate  share  in  the 
liability  created  by  the  note. 

A  further  claim  is  made  upon  this  trial  that  this  note  was  not  fully 
paid  by  the  plaintiffs  at  the  time  of  the  commencement  of  this  action, 
and  therefore  that  the  action  is  premature.  This,  in  fact,  is  one  of  the 
grounds  upon  which  the  trial  court  has  directed  judgment  for  the  de- 
fendant. Certain  payments  had  been  made  upon  the  note,  and  prior 
to  the  commencement  of  this  action  these  plaintiffs  had,  after  making 
certain  payments  in  cash,  given  their  individual  notes  for  the  balance. 
These  individual  notes  had  not  all  matured  at  the  commencement  of  the 
action,  but  have  since  matured  and  been  paid.  At  the  time  when  these 
individual  notes  were  given,  this  $21,000  note  was  surrendered  up. 
This  defendant  is  no  longer  liable  to  the  Delaware  Loan  &  Trust  Com- 
pany thereupon.  This  would  seem,  as  between  these  plaintiffs  and  this 
defendant,  to  constitute  such  a  payment  as  would  authorize  them  to  sue 
for  contribution.  If  this  $21,000  note  was  in  full  settlement  and  ad- 
justment of  all  claims  against  White,  Griswold,  &  Co.,  and  at  the  time 
of  the  giving  of  these  individual  notes  this  $21,000  note  was  itself 
surrendered  up  to  the  makers,  the  defendant  could  no  loilger  be  held 
liable  to  the  Delaware  Loan  &  Trust  Company  upon  any  of  the  debts 
of  White,  Griswold  &  Co.,  and  she  cannot  be  heard  now  to  say  that  her 
obligation  was  not  so  far  satisfied  that  this  action  was  prematurely 
brought,  although  at  the  time  of  the  commencement  of  the  action  some 
of  these  individual  notes  had  not  been  paid. 

The  question  in  the  case  thus  recurs  to  the  question  which  was  decid- 
ed upon  the  former  appeal,  as  to  whether  this  action  can  be  maintained ; 
there  having  been  no  accounting  between  the  partners  of  White,  Gris- 
wold &  Co.  We  are  not  convinced  that  we  were  wrong  in  the  proposi- 
ti<Mi  which  we  then  held.  This  note  was  not  made  by  the  partnership. 
It  is  not  claimed  that  this  defendant  is  now  or  ever  was  a  member  of 
this  partnership.  The  provisions  in  the  articles  of  partnership  provid- 
ing diat  the  partnership  should  not  be  dissolved  upon  the  death  of  a 
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single  member  of  the  firm  did  not  make  a  residuary  legatee  of  that 
member  a  member  of  the  firm.  It  only  authorized  the  continuation  of 
the  partnership  by  the  surviving  members,  from  which  the  estate  of 
the  deceased  member  could  withdraw  its  share  of  the  assets.  After  the 
partnership  then  had  been  dissolved  as  to  the  estate  of  John  Babcock, 
this  note  was  given  by  individuals  interested  in  the  assets  of  that  firm, 
including  this  defendant.  The  parties  were  jointly  liable  upon  the 
note.  Prima  facie,  the  payment  by  a  part  of  the  signers  entitles  them 
to  contribution.  It  for  the  first  time  appears  in  this  trial  that  defend- 
ant has  been  discharged  as  executrix  of  the  will  of  John  Babcock.  It 
may  be  that  the  defendant,  upon  pleading  and  proving  that  upon  a 
partnership  accounting  the  plaintiffs  were  in  fact  mdebted  to  her  testa- 
tor, might  present  a  defense  to  the  whole  or  a  part  of  the  jrfaintiffs' 
claim  for  contribution.  No  such  defense,  however,  was  presented,  and 
upon  the  plaintiffs'  pleading  and  proofs  we  are  unable  to  see  why  they 
are  not  entitled  to  a  judgment. 

The  judgmejit  must,  therefore,  be  reversed  upon  the  law  and  the 
facts,  and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the 
event. 

Judgment  reversed  on  law  and  facta,  and  new  trial  granted,  with  costs, 
to  appellant  to  abide  event  All  concur,  except  PARKER,  P.  J.,  dissenting. 
on  the  ground  that  the  plalntifTs  contract  wbs  that  of  a  surety  only,  and 
therefore  not  snbject  to  an  action  for  contribution,  and  HOUGHTON,  J., 
not  voting,  not  being  a  member  of  this  pourt  at  the  time  this  decision 
is  banded  down. 


(48  Misc.  Rep.  535.) 

BECmRITT  TRUST  &  UPB  INS.  OO.  v.  COGSWELU 

(Snpreme  Court,  Appellate  Term.    Novembor  2d,  190S.) 

IiA.iTDi/>KD  ARD  TcHAnr— Leases— MoDmcATion. 

After  expiration  of  a  lease  providing  for  a  yearly  rental  of  $600,  and 
permitting  Its  termination  on  30  days'  notice,  the  same  parties  made  a 
new  lease  of  the  property,  omitting  the  provision  as  to  termination  and 
stipulating  for  a  yearly  rental  of  $650.  Thereafter,  when  the  only  sab- 
Ject  of  conversation  and  the  only  subject  of  dispute  was  the  amount  of 
rent  to  be  paid,  tlie  lessee  insisting  that  the  condition  on  wlilch  the  in- 
creased rental  bad  been  agreed  on  had  not  l>een  fulfilled,  the  lessor  said 
that  the  lessee  might  go  back  to  the  old  lease.  Held,  that  this  was  merely 
an  agreement  to  go  back  to  the  old  lease  as  regards  the  amount  of  rental, 
and  not  as  regards  the  provision  for  termination. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  32,  Gent  Dig.'  Landlord  and 
Tenant,  |  83.] 

« Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  the  Security  Trust  &  Life  Insurance  Company  against 
Elizabeth  N.  Cogswell.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Blandy,  Mooney  &  Shipman  (Edmund  L.  Mooney  and  Laurence  A. 
Sullivan,  of  counsel),  for  appellant. 
Cantwell  &  Moore,  for  respondent. 
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SCOTT,  P.  J.  The  plaintiff  sues  for  four  months'  rent.  The  de- 
fendant held  under  a  written  lease  under  seal,  dated  February  3,  1904, 
for  the  term  of  one  year,  beginning  Majr  1, 1904,  at  a  yearly  rental  of 
$650.  Plaintiff  concedes  that  at  some  time  during  the  term  it  volun- 
tarily reduced  the  rental  to  $600  and  accepted  payment  of  the 
rent  at  thaU  rate,  and  now  sues .  to  recover  at  the  reduced  rate. 
The  defendant  had  held  a  prior  lease,  also  under  seal,  which  ex- 
pired May  1,  1904,  at  the  yearly  rental  of  $600,  and  which  contained 
a  clause,  not  incorporated  in  the  lease  of  February  2,  1904,  permitting 
either  party  to  cancel  the  lease  upon  30  days'  notice.  The  defendant, 
in  December,  1904,  notified  plaintiff  that  she  elected  to  terminate  her 
tenancy.  Plaintiff  refused  to  accept  her  surrender,  and  now  sues  for 
the  rent  until  the  end  of  the  term.  The  defendant's  allegation  is  that 
the  lease  executed  on  February  3,  1904,  was  canceled  by  the  parties, 
and  a  new  lease  and  agreement  entered  into  by  which  the  defendant  was 
to  have  the  premises  at  the  yearly  rental  of  $600  and  to  have  all  the 
privileges  mentioned  and  set  forth  in  her  former  lease,  including  the 
clause  providing  for  a  cancellation  of  the  lease  on  30  days'  notice.  The 
evidence  wholly  fails  to  sustain  this  plea.  It  appears  that  for  the  first 
two  months  of  the  term  the  defendant  sent  checks  for  her  rent  at 
the  rate  of  $600  per  annum,  which  plaintiff  refused  to  receive,  and 
begun  proceedings  to  dispossess.  Defendant  then  saw  some  one  in 
plaintiff's  office,  and  insisted  that  plaintiff  had  not  fulfilled  a  condition 
upon  which  the  increased  rental  had  been  agreed  upon,  viz.,  to  get  rid 
of  another  tenant  to  whom  the  defendant  objected.  After  a  while 
some  one,  not  identified  by  the  witness,  said  that  she  might  go  back  to 
her  old  lease. 

The  only  subject  of  conversation  at  this  time,  and  the  only  subject 
of  dispute,  was  the  amount  of  rent  to  be  paid ;  and  if  we  are  to  believe 
that  any  one  used  the  words  testified  to  by  defendant,  and  are  to  assume 
(for  there  is  no  proof)  that  the  person  who  used  them  had  authority 
to  bind  the  plaintiff,  the  utmost  effect  that  can  fairly  be  given  to  them 
is  that  plaintiff  agreed  to  go  back  to  the  old  lease  so  far  as  the  amount 
of  rental  was  concerned.  There  is  nothing  in  the  circumstance,  nor 
in  the  language,  to  justify  the  conclusion  that  it  was  then  agreed  that 
the  lease  of  1904  should  be  wholly  canceled,  and  the  expired  lease  of 
1903  revivified  and  reinstated.  To  sustain  defendant's  contention  it 
would  be  necessary  to  find,  not  alone  that  some  of  the  terms  of  the  lease 
of  1904  had  Jbeen  modified,  but  that  a  new  and  valid  lease  had  been 
made.  Coe  v.  Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120.  The  conversa- 
tion testified  to  by  defendant  cannot  reasonably  be  construed  as  the 
making  of  a  new  lease,  and,  even  if  it  could,  there  is  not  the  slightest 
evidence  that  the  person  with  whom  she  says  she  had  the  conversation 
had  authority  either  to  make  or  modify  a  lease  on  behalf  of  plaintiff. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
gTanted,  with  costs  to  appellant  to  abide  the  event. 

GILDERSLEEVE,  J.,  concurs.    MacLEAN,  J.,  concurs  in  result. 
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BYBNBS  T.  HOLSOHEB  et  aL 
(Sapreme  Ooort,  Appellate  Term.    November  29,  1905.) 

1.  AratAi/— Pabtt  Not  Afpkauno. 

Where  a  Judgment  Is  rendered  against  two  parties,  and  only  one  of 
them  prosecutes  an  appeal  therefrom,  the  judgment  must  stand  as  to 
the  party  who  does  not  appeal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3,  Omt  Dig.  Appeal  and  Error, 
H  4415,  441&] 

2.  lavEBT  Stable  Keepebs— Destbuction  ot  Pbopebtt— Liabilitt. 

Where  plaintlfF  leased  his  sleigh,  and  the  servant  of  the  lessee  left 
it  at  a  livery  stable,  and  the  keepers  let  out  the  sleigh  to  some  one  who 
destroyed  it,  the  livery  stable  keepers  were  liable  for  the  loss. 

[EJd.  Note. — ^For  cases  in  point,  see  voL  83,  Cent  Dig.  Livery  Stable 
Keepers,  {  6.] 
8.  Affkal. 

A  party  cannot  maintain  an  appeal  from  a  judgment  against  his  co- 
defendants,  bat  not  against  himself. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Thomas  J.  Byrnes  against  Charles  Holscher,  Patrick  Mc- 
Donald, and  Harry  G.  Woodfield.  From  a  judgment  in  favor  of 
plaintiff  against  Holscher  and  McDonald,  McDonald  and  Woodfield 
appeal.    Affirmed  as  to  McDonald,  and  dismissed  as  to  Woodfield. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

George  B.  Hayes,  for  appellants. 

Herman  M.  Solomon,  for  respondent  Holscher. 

S.  J.  Henderson,  for  respondent  Byrnes. 

PER  CURIAM.  Plaintiff  leased  his  sleigh  to  defendant  Holscher. 
The  servant  of  the  latter  left  the  horse  and  sleigh  in  the  stable  of  de- 
fendants McDwiald  &  Woodfield,  who  are  copartners  carrying  on  the 
livery  stable  business.  The  latter  let  out  the  sleigh  to  some  one  who 
destroyed  it.  Plaintiff  demanded  his  sleigh  of  all  the  defendants.  Mc- 
Donald &  Woodfield  promised  to  have  it  repaired  and  return  it  to  him, 
but  failed  to  keep  such  promise. 

Judgment  was  given,  according  to  the  record  which  must  control  here, 
in  favor  of  the  plaintiff  against  the  defendants  Holscher  and  McDon- 
ald. No  judgment  is  pven  against  Woodfield.  Holscher  does  not 
appeal,  so  as  to  him  the  judgment  must  stand.  Woodfield,  however, 
as  well  as  McDonald,  ddes  appeal.  Why  Woodfield  should  appeal 
from  a  judgment  not  against  himself  does  not  appear.  Nor  can  we  see 
any  reason  why  the  court  should  have  given  judgment  against  McDon- 
ald, but  not  against  his  partner,  Woodfield,  who  is  equally  liable.  These 
are  mysteries  that  can  only  be  guessed  at.  The  judgment  as  against 
McDonald  is  certainly  right,  and,  as  we  have  seen,  Holscher  does  not 
appeal  from  the  judgment  against  himself. 

The  judgment,  therefore,  as  to  both  of  these  defendants  is  affirmed, 
with  costs  against  McDonald  only,  as  Holscher  does  not  join  in  the 
appeal.  As  to  Woodfield,  his  appeal  from  a  judgment  against  the 
other  defendants,  but  not  against  himself,  must  be  dismissed,  with  $10 
costs  and  disbursements. 
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(100  App.  DlT.  444.) 

TWADDBHiL  ▼.  WEIDLEB. 

(Supreme  Court,  Appellate  Diy^ion,  Third  Department    November  16,  1905.) 

1.  TBIAIt— iRSTBUOnONS. 

In  an  action  for  tbe  possession  of  notes,  where  defendant  claimed  to 
have  received  them  from  plaintiff's  brother,  an  exception  to  the  court's 
statement  relative  to  the  obtaining  of  title  to  the  notes  by  tbe  brother, 
substantially  that,  if  he  obtained  the  notes  In  the  manner  claimed  by 
plaintiff,  then  the  defendant  did  not  obtain  a  valid  title,  did  not  direct 
tbe  court's  attention  to  the  failure  to  submit  the  question  of  defendant's 
bona  fides  to  the  Jury,  or  express  a  desire  that  such  question  be  submitted. 

2.  Appkai/— Theobt  ard  Grounds  of  Decision  in  Lowkb  Court. 

Defendant,  having  rested  his  case  on  the  court's  charge  and  having 
been  defeated,  cannot  urge  on  appeal  that  another  question  should  have 
been  submitted,  which,  if  resolved  in  his  favor,  would  have  entitled  htm 
to  a  verdict 

[£}d.  Note. — For  cases  in  point  see  vol.  2,  Cent  Dig.  Appeal  and  Err<»', 
i  1426.] 

8.   BVIDBNOB— HEABSAT. 

In  an  action  for  the  recovery  of  notes  given  for  the  purchase  price  of 
property,  which  plaintiff  claimed  under  will,  tbe  memorandum  by  the 
surrogate's  clerk,  on  the  petition  of  plaintiff  in  her  application  for  letters 
testamentary,  was  properly  excluded  as  hearsay. 
4.  WrrNKSSES— Pbivilkgkd  Comxunicationb— Waivbb  of  Pbivileob. 

In  an  action  for  the  possession  of  notes  given  for  the  purchase  price  of 
property,  which  plaintiff  claimed  under  her  mother's  will,  testimony  of  a 
physician  as  to  the  mother's  condition  when  she  executed  a  bill  of  sale 
of  the  property,  was  properly  admitted  on  the  waiver  of  professional 
secrecy  by  plaintiff  as  executrix. 

[EVL  Note. — ^For  cases  In  point  see  vol.  00,  Cent  Dig.  Witnesses,  }  781.] 

6.  EviDENCii— Res  OBST.a!. 

In  an  action  for  possession  of  notes,  which  defendant  claimed  to  have 
received  from  plaintiff's  brother,  testimony  as  to  what  occurred  at  the 
time  of  an  attempted  execution  of  a  power  of  attorney  was  admissible 
as  res  gestie,  where  it  appeared  that  the  bill  of  sale  in  question  was 
afterwards  executed  on  the  statement  of  the  brother  that  It  was  the  same 
paper  which  was  discussed  with  witness  at  the  time. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Josephine  E.  Twaddell  against  John  Weidler.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  he  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Frank  H.  Renman   (A.  T,  Clearwater,  of  counsel),  for  appellant. 
•  John  G.  Van  Etten,  for  respondent 

SMITH,  J.  Plaintiff  has  recovered  judgment  awarding  her  posses- 
sion of  three  notes  of  $500  each,  made  to  her  order  by  one  Mary  C 
Eagan.  In  June,  1902,  the  plaintiff  negotiated  with  the  said  Mary  C. 
Eagan  the  sale  of  a  floating  bath  in  the  city  of  New  York.  Upon  that 
sale  $1,200  in  cash  was  paid  to  the  plaintiff,  and  the  three  notes  in  ques- 
tion were  given  to  her  as  part  of  thepurchase  price.  These  notes  were 
indorsed  by  the  plaintiff  in  blank.  They  afterwards  came  into  the  pos- 
session of  the  defendant,  who  held  them  at  the  time  of  the  commence- 
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ment  of  the  action,  claiming  to  have  received  them  from  a  brother  of 
the  plaintiff,  to  wit,  one  Charles  E.  Krack.  The  evidence  of  the  plain- 
tiff was  to  the  effect  that  these  notes  were  feloniously  taken  from  her 
possession  by  the  said  Charles  E.  Krack,  and  that  the  defendant  had 
neither  the  title  nor  the  right  to  the  possession  of  the  same.  The  plain- 
tiff claimed  the  title  to  the  floating  bath  in  question  under  the  last  will 
and  testament  of  her  mother,  Sarah  Krack,  who  was  confessedly  at 
one  time  the  owner  of  this  bath.  In  said  last  will,  with  the  exception 
of  a  $10  legacy  to  her  brother,  this  plaintiff  was  the  sole  legatee.  After 
the  plaintiff  had  given  evidence  of  the  receipt  and  her  possession  of 
these  notes,  and  of  the  unlawful  abstraction  thereof  by  Charles  E. 
Krack,  the  defendant  offered  proof  of  the  formation  of  a  corporation, 
called  the  Knickerbocker  Bathing  Company,  in  which  980  shares,  sub- 
stantially all  of  the  stock  of  said  corporation,  were  originally  issued  to 
Sarah  Krack.  He  further  produced  in  evidence  a  bill  of  sale  of  this 
bath  by  Sarah  Krack  to  this  corporation,  the  transfer  of  the  stock  of 
the  said  Sarah  Krack  to  a  third  party  for  the  benefit  of  Charles  Krack, 
and  the  final  transfer  of  the  stock  of  said  corporation  to  the  defendant 
himself  as  collateral  security  to  notes  which  Charles  Krack  had  given 
to  him  for  moneys  borrowed.  The  defendant's  argument  is  that,  if 
Charles  Krack  was  the  beneficial  owner  of  the  stock  of  this  bathing  com- 
pany, and  if  this  bathing  company  had  the  legal  title  to  these  baths, 
the  sale  by  the  plaintiff  of  the  bath  must  have  been  for  the  benefit  of 
Charles  Krack,  and  therefore  Charles  Krack  had  the  right  to  the  pos- 
session of  these  notes  when  they  were  once  taken  by  the  plaintiff  from 
Mary  C.  Eagan,  the  purchaser.  In  answer  to  this  contention  of  the 
defendant,  the  plaintiff  offered  proof  to  the  effect  that  the  bill  of  sale 
of  this  bath  to  the  Knickerbocker  Bathing  Company  was  procured  by 
fraud  and  false  representation.  The  trial  court  practically  submitted 
to  the  jury  two  questions :  First.  As  to  whether  the  bill  of  sale  by 
Sarah  Krack  to  the  Knickerbocker  Bathing  Company  was  her  free  act, 
or  was  procured  from  her  by  fraud  and  false  representation.  The  court 
charged  substantially  that,  if  such  bill  of  sale  were  her  free  act,  Charles 
Krack  was  the  beneficial  owner  of  the  bathing  house,  became  entitled 
to  the  possession  of  these  notes,  was  entitled  to  transfer  his  rights  to 
the  defendant,  and  that  plaintiff  could  not  recover.  Second.  The  court 
charged  that,  if  this  bill  of  sale  was  not  the  free  act  of  Sarah  Kradc, 
and  the  floating  bath  passed  to  the  plaintiff  under  the  will  of  her  mother, 
Sarah  Krack,  nevertheless  the  presumption  was  that  the  lawful  title 
to  the  notes  was  in  the  defendant,  and  the  plaintiff  must  show  affirm- 
atively that  the  notes  were  taken  from  her  possession  without  her 
authority.  The  jury  was  told,  in  effect,  even  if  they  should  find  that 
this  bath  was  the  property  of  the  plaintiff,  nevertheless,  unless  the  notes 
were  stolen  by  Charles  Krack  from  the  plaintiff,  the  plaintiff  could 
not  recover  the  possession  thereof.  The  jury  has  found  both  that  the 
bill  of  sale  of  this  floating  bath  to  the  Knickerbocker  Bathing  Com- 
pany was  not  the  free  act  of  Sarah  Krack,  but  was  induced  by  the 
fraud  and  misrepresentation  of  her  son,  Charles  Krack,  and  has  also 
found  that  these  notes  were  feloniously  taken  from  the  possession  of 
the  plaintiff  by  the  said  Charles  Krack.  When  the  case  was  submit- 
ted to  the  jury,  no  exception  was  taken  by  the  defendant's  counsel  to 
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any  propositbn  of  law  charged,  nor  was  any  request  made  that  the 
judge  should  charge  any  other  or  different  proposition  of  law  than  he 
had  charged.  After  the  jury  had  returned  into  court  prepared  to  give 
their  verdict,  the  defendant's  attorney  took  an  exception  to  the  submis- 
sion of  the  case  to  the  jury,  "and  to  what  your  honor  said  relative  to 
the  obtaining  of  the  title  of  the  notes  of  Charles  E.  Krack,  substan- 
tially, in  effect,  that  if  he  obtained  the  notes  in  the  manner  in  which  the 
plaintiff  and  her  witnesses  claim,  then  the  defendant  did  not  obtain  a 
valid  title.  I  don't  remember  the  langfuage."  This  exception  is  urged 
by  the  appellant's  attorney  as  ground  for  the  reversal  of  this  judgment. 
An  examination  of  the  charge,  however,  discloses  that  the  court  charged 
no  such  rule  of  law.  After  submitting  to  the  jury  the  question  of  the 
manner  in  which  Charles  Krack  became  possessed  of  these  notes,  the 
court  said : 

"That  still  leaves  open,  as  I  have  explained  to  you,  the  question  of  whether 
he  had  the  right  to  take  them ;  that  Is,  as  to  whether  or  not  the  title  to  the 
bath,  for  the  purchase  price  of  which  they  were  given,  was  In  him  or  In  the 
corporation,  which  was  practically  the  aame  thing,  or  wbeth^  the  title  was 
In  his  sister,  the  plaintiff  in  this  action." 

The  defendant  contends  upon  this  appeal  that  the  court  in  its  charge 
igfnored  the  right  of  the  defendant  to  the  possession  of  these  notes  as 
a  bona  fide  holder  for  value,  irrespective  of  the  finding  of  the  jury 
upon  the  questions  submitted  to  them.  The  respondent  does  not  ques- 
tion the  legal  proposition  which  the  appellant  asserts,  that  if  the  defend- 
ant were  a  bona  fide  holder  of  these  notes,  the  plaintiff  could  not  recov- 
er, whether  or  not  they  were  abstracted  from  the  plaintiff  by  Charles 
Krack,  and  whether  or  not  the  plaintiff  was  the  lawful  owner  of  the 
floating  bath  at  the  time  of  the  sale.  The  question  as  to  the  bona  fides 
of  the  defendant  was  not  submitted  to  the  jury.  There  was  no  request 
by  defendant's  counsel  that  the  question  should  be  submitted  to  the  jury. 
No  exception  whatever  was  taken  to  the  charge  of  the  court,  except 
the  exception  noted  above.  Defendant  contends  that  this  exception  is 
sufficient  notice  upon  which  the  failure  of  the  court  to  submit  this  ques- 
tion to  the  jury  made  be  raised.  But  this  exception  was  not  taken  until 
the  jury  had  returned  ready  to  render  a  verdict.  While  an  exception 
may  lawfully  be  taken  at  any  time  before  a  verdict,  when  taken  at  this 
time,  after  an  apparent  acquiescence  in  the  charge  of  the  court,  the 
exception  should  receive  a  strict  construction.  But,  whether  construed 
strictly  or  liberally,  we  are  unable  to  see  that  the  exception  called  the 
attention  of  the  court  in  any  way  to  its  failure  to  submit  the  question  of 
the  defendant's  bona  fides  to  the  jury,  or  contains  by  implication  even 
the  expression  of  a  desire  on  the  part  of  the  defendant  that  such  ques- 
tion might  be  submitted.  Moreover,  an  examination  of  the  testimony 
discloses  a  very  good  reason  for  the  position  then  assumed  by  the  de- 
fendant's counsel.  This  defendant  was  himself  the  treasurer  of  this 
Knickerbocker  Bathing  Company  from  1901  to  September,  1903.  He 
was  the  treasurer  at  the  time  of  the  sale  of  this  bath  by  the  plaintiff 
to  Mary  C.  Eagan.  He  must  have  known  of  the  sale ;  at  least,  he  knew 
that  the  corporation  was  receiving  nothing  for  the  batJhs,  and  that  alone 
was  sufficient  to  put  him  upon  inquiry  as  to  all  facts  concerning  these 
/  notes  taken  for  its  sale.    His  testimony  that  a  loan  of  $2,250  upon  se- 
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curity  about  which  he  made  no  inquiry,  upon  the  note  of  a  man  of 
whose  financial  responsibility  he  confesses  that  he  knew  nothing — all 
the  surrounding  circumstances — are  sufficient  to  cast  such  a  cloud  over 
the  defendant's  title  that  he  was  undoubtedly  very  willing  to  leave  the 
case  upon  the  charge  of  the  court,  which  precluded  a  recovery  by  the 
plaintiff  except  upon  the  proof  both  of  the  fraud  of  Charles  Krack  in 
obtaining  the.  bill  of  sale  from  his  mother  to  the  corporation,  and  upon 
proof  that  Charles  Krack  had  feloniously  abstracted  these  notes  from 
the  plaintiff.  Upon  his  motion  for  a  new  trial,  the  defendant  made  no 
complaint  that  the  question  of  his  bona  fides  had  not  been  submitted 
to  the  jury.  Having  been  content  to  rest  his  case  upon  the  charge  of 
the  trial  court  as  it  was  made,  and  having  been  defeated,  he  cannot  upon 
his  appeal  be  heard  to  urge  that  another  question  should  have  been  sub- 
mitted to  the  jury,  which,  if  resolved  by  the  jury  in  his  favor,  would  have 
entitled  him  to  a  verdict.  This  is  not  a  case  where  the  court  in  its  plenary 
power  should  grant  a  new  trial  for  lack  of  full  presentation  of  the  case 
through  inadvertence  of  counsel.  The  defendant  was  represented  by  one 
of  the  ablest  and  most  experienced  members  of  the  bar  of  the  state, 
and  there  is  little  doubt  that,  if  any  question  was  passed  over  by  the 
court,  it  was  passed  over  by  the  consent  of  defendant's  counsel,  and 
not  by  inadvertence. 

Several  exceptions  are  urged  to  the  rulings  of  the  court  in  admitting 
and  excluding  evidence.  'The  memorandum  by  the  surrogate's  clerk 
upon  the  back  of  the  petition  of  the  plaintiff  in  her  application  for 
letters  testamentary  was  properly  excluded  as  hearsay  evidence.  The 
testimony  of  the  physician  as  to  the  condition  of  Sarah  Krack  at  and 
about  the  time  she  executed  this  bill  of  sale  was  properly  admitted  upon 
the  waiver  of  professional  secrecy  by  the  plaintiff  as  the  executor  of 
Sarah  Krack.  The  testimony  of  Nash  as  to  what  occurred  at  the  time 
of  the  attempted  execution  of  the  power  of  attorney  was  admissible 
as  part'  of  the  res  gestae,  as  it  appears  that  the  bill  of  sale  of  the  bath- 
house to  the  Knickerbocker  Bathing  Company  in  question  was  after- 
wards executed  upon  the  statement  of  Charles  Krack  that  it  was  the 
same  paper  which  was  discussed  with  Nash  at  this  time.  We  have 
examined  the  other  exceptions  to  which  reference  is  made,  and  find 
no  error  which  calls  for  the  reversal  of  this  judgment. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 
All  concur ;  HOUGHTON,  J.,  not  voting,  not  being  a  member  of  this 
court  at  the  time  the  decision  is  handed  down. 


(47  Misc.  Rep.  567.) 

In  re  HTILL'S  ESTATE. 

(Surrogate's  Court,  WsBtchester  County.    .Tune,  1905.) 

Taxatior— TsAKsncB  Tax— Rbai.  IJstate— Powkb  of  Affointment. 

Decedent's  mother,  who  died  In  1874,  devised  an  interest  In  the  estate 
of  her  father,  which  at  the  time  of  her  death  was  real  property  In  the 
state  of  New  Jersey.  The  will  contained  no  words  creating  an  equitable 
convendon.  She  left  a  share  of  her  estate  in  trust,  the  income  to  be 
paid  to  ber  son  during  his  lifetime,  with  a  power  of  appointment  to  him 
tn  the  remainder.    Held,  that  a  transfer  thereof,  which  became  operative 
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by  reason  of  bis  exercise  of  sucb  power,  was  not  taxable  under  the  trans- 
fer tax  law,  though  he  was  a  resident  of  the  state  at  the  time  of  bis 
death  and  bis  will  was  proved  therein. 

[Bd.  Note. — For  cases  in  point,  see  toI.  46,  Cent  Dig.  Taxation,  SS 
1685,  1701.] 

In  the  matter  of  the  appraisal  of  the  estate  of  Wager  J.  Hull,  de- 
ceased. From  the  decree  entered  on  the  report  of  an  official  transfer 
tax  appraiser,  Ida  M.  Hull  appeals.    Reversed. 

See  95  N.  Y.  Supp.  819. 

Albert  Ritchie,  for  appellant. 
Frank  M.  Buck,  for  respondent 

SILKMAN,  S.  An  appeal  is  taken  from  the  decree  entered  upon 
the  report  of  the  official  transfer  tax  appraiser  adjudging  a  tax  upon 
the  transfer  in  favor  of  Ida  M.  Hull,  eflfected  by  the  exercise  of  a 
power  of  aiq)oiritment  vested  in  Wager  J.  Hull  by  the  will  of  his 
.nother,  Caroline  C.  Hull,  who  died  in  January,  1874.  The  facts  to  be 
gathered  from  the  record  show  that  Richard  M.  Cooper,  father  of 
Caroline  C.  Hull,  died  a  resident  of  the  state  of  New  Jersey,  leaving 
a  will  under  which  she  became  entitled  to  an  undivided  interest  in 
his  estate,  which  consisted  of  real  property  situated  in  New  Jersey. 
Before  such  realty  left  by  him  had  been  sold  or  divided,  Caroline  died, 
and  the  estate  left  by  her  consisted  of  an  undivided  interest  in  the 
real  property  of  her  father.  Caroline  was  a  resident  of  New  York 
county,  and  her  will  was  proved  before  the  surrogate  thereof,  who 
issued  letters  testamentary  to  John  W.  Wright,  nominated  as  executor. 
Her  will  was  then  probated  in  New  Jersey,  and  letters  testamentary 
were  issued  to  Wright  by  the  orphans'  court  of  Camden  county,  N.  J. 
Wright  died  in  1891,  without  having  accounted  in  the  state  of  New 
York,  and,  so  far  as  appears,  without  having  brought  any  of  the  assets 
into  the  state  of  New  York.  Upon  his  death  Peter  B.  Voorhis,  a 
lawyer  of  New  Jersey,  was  appointed  successor  trustee  by  the  said 
orphans'  court.  The  property  which  came  into  the  hands  of  Wright 
and  into  the  hands  of  his  successor  (Voorhis),  as  representatives  of 
the  estate  of  Mrs.  Hull,  was  the  proceeds  of  the  sale  of  real  estate  left 
by  Mr.  Cooper,  and  consisted  of  cash  and  mortgages  on  New  Jersey 
real  estate,  which  proceeds  are  now  and  have  always  been  in  the  state 
of  New  Jersey.  By  her  will  Caroline  C.  Hull  left  a  share  of  her  estate 
in  trust,  the  income  to  be  applied  to  the  use  of  Wager  J.  Hull  during 
his  life,  with  a  power  of  appointment  to  him  as  to  the  remainder  ip 
such  share.  Wager  died  a  resident  of  this  county,  and  his  will  has 
been  proved  in  this  jurisdiction. 

The  question  is  whether  the  trsnsfer  from  the  testatrix,  Caroline  C. 
Hull,  which  became  operative  by  reason  of  the  exercise  of  such  power 
of  appointment  given  to  Wager  J.  Hull,  is  subject  to  a  tax  under  our 
transfer  tax  law.  The  power  to  tax  transfers  of  this  character  rests 
upon  the  principle  that  the  transferee  takes  property  either  directly 
from  a  decedent  or  through  the  medium  of  a  power,  by  virtue  of  a  priv- 
ilege to  so  take  granted  by  the  Legislature,  and  therefore  the  inquiry 
must  be  as  to  whether  the  appointee  of  Wager  J.  Hull,  the  donee  of 
the  power,  took  the  property  which  was  the  subject  thereof  under  or 
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by  virtue  of  a  privilege  granted  or  extended  by  the  laws  of  this  state ; 
or  could  such  appointee  take  in  spite  of  the  Legislature?  To  apply  an 
extreme  test,  would  the  appointee  under  the  power  take  property 
covered  by  it,  if  such  power  was  void  under  the  statutes  of  this  state? 
The  property  which  passed  under  Mrs.  Hull's  will  was  an  interest  in 
the  estate  of  her  father,  and  at  that  time  such  estate  was  actually  and 
physically  real  property  in  the  state  of  New  Jersey.  If  under  his  will 
there  were  provisions  relating  to  its  sale  which  operated  as  an  equita- 
ble conversion,  then  under  the  authority  of  Matter  of  Mills,  86  App. 
Div.  666,  67  N.  Y.  Supp.  956,  84  N.  Y.  Supp.  1135,  affirmed  by  the 
Court  of  Appeals  177  N.  Y.  562,  69  N.  E.  1127,  it  would  pass  under 
Mrs.  Hull's  will  as  personal  property,  assuming  that  the  law  of  New 
Jersey  is  the  same  as  the  law  of  this  state  on  that  subject.  But  the 
will  of  Mrs.  Hull,  so  far  as  it  appears  from  the  record  before  me, 
contains  no  words  justifying  a  conclusion  of  equitable  conversion, 
and  I  do  not  think  that  I  am  called  upon  to  assume  such  to  be  the  fact, 
nor  can  I  assume  that  there  had  been  an  equitable  conversion  by  the  will 
of  Mr.  Cooper.  I  feel  that  I  am  bound  to  regard  the  property  what 
it  physically  was  at  the  time  of  Mrs.  Hull's  death. 

It  is  the  duty  in  proceedings  of  this  character  for  the  state  authorities 
to  establish  the  right  to  assess  a  tax.  We  are  not  to  assume  nor  pre- 
sume matters  to  sustain  such  right.  Nevertheless,  assuming  that  the 
provisions  of  the  will  of  Mr.  Cooper  worked  an  equitable  conversion 
of  his  realty  it\to  personalty,  I  still  think  that  the  appointee  under 
the  power  of  appointment  would  take  without  the  aid  of  any  legislation 
in  this  state  and  in  spite  of  anything  that  its  Legislature  might  do. 
The  original  executor  and  trustee  under  the  will  of  Mrs.  Hull  was 
a  resident  of  the  state  of  New  Jersey,  and  held  the  property  there 
under  letters  testamentary  issued  by  the  orphans'  court  of  the  county 
of  that  state,  and  the  successor  trustee  acted  under  an  appointment 
of  the  same  orphans'  court,  and  in  the  latter's  possession  the  property 
was  at  the  time  of  Wager  J.  Hull's  death.  Such  successor  trustee 
is  subject  to  account  therefor  in  the  court  of  his  appointment,  and  no 
court  of  this  state  has  jurisdiction  over  him  to  compel  an  account  or 
a  distribution  of  the  trust  estate.  The  probate  of  Mrs.  Hull's  will 
and  the  issuance  of  letters  testamentary  thereupon  in  this  state  I  do  not 
regard  as  affecting  the  question,  for  the  reason  that  the  trustee  under 
Mrs.  Hull's  will  took  the  property  as  to  which  Wager  J.  Hull  was 
the  cestui  que  trust,  not  by  virtue  of  the  will's  probate  but  by  virtue 
of  the  will  itself ;  that  is  to  say,  the  trustee  as  legatee,  being  in  possession 
of  the  trust  property,  could  defend  title  thereto  at  any  time  and  in 
any  court  by  proof  of  the  execution  of  the  will  and  without  proof  of 
the  probate  thereof  in  tlie  proper  Surrogate's  Court  So,  at  the  time 
of  Mrs.  Hull's  death,  we  find  her  executor,  as  trustee,  a  resident  of  the 
state  of  New  Jersey,  in  possession  of  an  interest  in  the  proceeds  of  New 
Jersey  real  estate  then  unsold,  left  by  Mr.  Cooper.  This  property  was 
so  held  by  the  trustee' in  the  state  of  New  Jersey,  under  the  conditions 
of  the  instrument  creating  the  trust  and  subject  to  the  decrees  of  the 
court  in  the  jurisdiction  where  he  lived,  where  he  was  performing  his 
trust  and  where  the  property  was  actually  situated.  The  courts  of  that 
jurisdiction  must  determine  to  whom  the  property  belonged  upon  the 
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death  of  the  life  tenant.  It  is  for  them  to  say  whether  the  power  of 
appointment  contained  in  Mrs.  Hull's  will  was  valid  or  invalid,  opera.- 
tive  or  inoperative.  Although  the  question  is  not  free  from  doubt, 
I  do  not  think  that  any  statute  of  the  state  of  New  York  would  be 
binding  upon  the  courts  of  New  Jersey  in  determining  the  devolution 
of  the  title  to  the  property. 

The  situs  of  the  property  of  Mrs.  Hull,  upon  her  death  in  1874, 
assuming  it  to  be  personalty,  was  the  domicile  of  her  trustee,  which 
was  the  state  of  New  Jersey,  and  it  was  there  subject  to  taxation. 
The  situs  did  not  change  until  it  became  the  duty  of  the  successor 
trustee  to  pass  the  property  on  to  the  appointee  under  the  power  of 
appointment  contained  in  her  will.  No  title  was  in  Wager  J.  Hull, 
the  cestui  que  trust  under  her  will  (Knox  v.  Jones,  47  N.  Y.  389), 
and  his  domicile,  therefore,  can  have  no  bearing  upon  the  question. 
There  never  had  been  any  property  prior  to  the  death  of  Wager  J.  Hull 
which  the  state  of  New  York  could  reach  for  the  purpose  of  taxation. 
Neither  could  it  reach  the  persons  who  held  the  legal  title  thereto; 
and,  this  being  so,  I  am  unable  to  see  how  our  state  can  for  the  pur- 
poses of  taxation  put  its  heavy  hand  upon  its  transfer — ^not  one  in  the 
ordinary  sense,  but  a  transfer  pronounced  so  by  legislative  enactment 
solely  for  revenue  purposes.  The  result  reached  has  some,  if  not 
conclusive,  support  in  the  reasoning  of  Mr.  Justice  Barrett  in  Butler 
v.  Green,  65  Hun,  99,  19  N.  Y.  Supp.  890. 

I  thit^  that  the  transfer  tax  appraiser  has  committed  an  error, 
and  the  decree  entered  upon  his  report  assessing  a  tax  must  be  reversed, 
with  costs. 

Decree  reversed,  with  costs. 


(48  MlBC.  Rep.  43.) 

In  le  HAGAR'S  WIVU 

(Surrogate's  Oourt,  Westchester  Cotinty.    July,  1905.) 

Wills— FoBBiOR  Will— Reoobding — Psoor  o»  Exeoution. 

Under  Code  Civ.  Proc.  fS  2703,  2704,  providing  for  the  recording  of 
foreign  wills,  where  real  property  Is  situated  within  the  state,  or  an  In- 
terest therein  is  devised,  a  will  should  not  be  recorded  where  the  proof 
thereof  rests  on  the  testimony  of  one  of  the  two  witnesses  to  it  without 
any  explanation  as  to  the  other,  as  the  execution  of  the  will  in  c(mformity 
with  the  laws  of  the  state  must  be  established  in  the  manner  provided 
by  the  law  of  the  state. 

In  the  matter  of  the  last  will  of  Sarah  M.  Hagar,  deceased.  Appli- 
cation by  James  H.  Glass  for  probate  of  a  foreign  will.  Application 
denied. 

William  X,  Weed,  for  petitioner,  and  for  Title  Guarantee  &  Trust 
Co. 

SILKMAN,  S.  A  petition  is  filed  by  James  H.  Glass,  who  alleges 
that  he  is  the  owner  of  real  property  devised  by  the  testratrix,  leaving  it 
to  be  assumed  that  it  is  under  a  grant  from  one  of  the  devisees  named 
in  the  will,  although  the  petition  does  not  so  state.    Annexed  to  the 
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petition  is  an  exemplified  copy  of  such  will,  of  the  record  thereof,  and 
of  the  proofs  upon  the  probate  before  the  surrogate  of  Union  county, 
state  of  New  Jersey.    The  proofs  consist  of  the  following  deposition : 

"Union  County — bs.: 

"WUllam  F.  Day,  one  of  the  witnesses  to  the  annexed  writing  purporting 
to  be  the  last  will  and  testament  of  Sarah  Maria  Hagar,  the  testatrix  thertin 
DRmed,  deceased,  being  duly  sworn,  on  his  oath  doth  depose  and  say  that 
he  saw  the  said  testatrix  sign  and  seal  the  said  annexed  writing,  and  heard 
her  publish,  pronounce,  and  declare  the  same  as  and  for  her  last  will  and 
testament;  that  at  the  time  of  the  doing  thereof  the  said  testatrix  was  of 
sound  disposing  mind,  memory,  and  understanding,  as  far  as  this  deponent 
knows  and  as  he  verily  believes ;  that  Catherine  Davis,  the  other  subscribing 
witness  thereto,  was  present  at  the  same  time  with  this  deponent,  and  to- 
gether with  him  subscribed  her  name  thereto  as  a  witness  In  the  presence  of 
tiie  testatrix  and  of  each  other,  at  the  request  of  the  said  testatrix,  and  that 
said  testatrix  died  more  than  ten  days  ago.  William  F.  Day. 

"Sworn  the  17th  day  of  June,  18B9,  before  me. 

"Jonathan  Valentine,  Sorrogate." 

Then  follows  a  certificate  by  the  surrogate,  certifying  that  the  will 
was  proved  before  him  on  the  l^th  day  of  June,  1859.  The  application 
is  made  under  the  provisions  of  section  2703  of  the  G>de  of  Civil  Pro- 
cedure, the  testatrix  d3ring  possessed  of  real  property  in  Westchester 
county.  The  section  referred  to  provides  for  the  record  of  a  foreign 
will  in  the  office  of  a  surrogate  in  any  county  in  this  state,  in  a  case — 

"Where  real  property  is  situated  wlthlil  this  state  or  an  interest  therein  is 
devised  or  made  subject  to  a  power  of  dlspoBitlon  by  a  will  duly  executed  In 
conformity  with  the  laws  of  this  state^  of  a  person  who  was  at  the  time  of 
his,  or  her  death,  a  resident  elsewhere  within  the  United  States,  or  in  a  foreign 
coimtry,  and  such  will  has  been  admitted  to  probate  within  the  state  or  ter- 
ritory, or  foreign  country,  where  the  decedent  so  resided,  and  is  filed  or  re- 
corded in  the  pr<H;>er  office  as  prescribed  by  the  laws  of  that  state  or  territory 
or  foreign  coontry." 

It  is  apparent  that  the  evidence  upon  which  this  will  was  admitted 
to  probate  in  the  state  of  New  Jersey  would  be  insufficient  for  its  pro- 
bate in  a  Surrogate's  Court  of  the  state  of  New  York.  Our  statute 
requires  two  subscribing  witnesses,  and  the  testimony  of  both  must  be 
taken  unless  one  or  both  have  either  died  or  are  absent  from  the  state 
or  incapacitated  from  giving  testimony  for  any  reason.  Provision  is 
also  made  for  the  taking  of  testimony  by  commission  in  proper  cases ; 
and  where  the  testimony  of  both  subscribing  witnesses  is  not  produced, 
proof  of  the  handwriting  of  the  testratrix  and  of  the  subscribing  wit- 
nesses may  be  substituted.  So,  too,  there  is  authority  for  the  establish- 
ing of  a  will  where  one  of  the  witnesses  has  forgotten  the  occurrence 
or  testifies  against  its  execution. 

In  the  case  at  bar  the  record  is  bare  of  excuse  or  explanation  of  the 
absence  of  the  second  witness.  No  foundation  even  is  laid  for  the 
taking  of  the  testimony  of  the  second  witness  by  commission  or  other- 
wise. No  testimony  other  than  that  of  one  subscribing  witness  was 
offered,  and  the  fact  that  there  was  a  second  witness  appears  only  by 
the  statement  of  the  one  witness  who  was  examined.  As  the  case 
stands  it  is  as  if  the  will  never  had  more  than  a  single  witness,  be- 
cause its  execution  rests  wholly  upon  the  evidence  of  a  single  witness. 
It  is  not  sufficiently  shown  to  have  been  duly  executed  in  conformity 
with  the  laws  of  this  state  as  required  by  section  3703  of  tJie  Code. 
96N.T.S.— 7 
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Under  such  circumstances  a  foreign  will  should  not  be  ordered  to  be 
recorded  in  a  surrogate's  office  of  this  state,  nor  should  an  exempli- 
fied copy  of  such  foreign  will  with  such  probate  proof  as  above  set 
forth  have,  under  the  authority  of  the  above-mentioned  section  of  the 
Code,  superior  standing  to- or  greater  effect  than  the  original  will  with 
similar  original  probate  proof  in  a  county  of  this  state.  Trie  L^slature 
of  the  state  of  New  York  never  intended  to  give,  and  has  not^ven,  as 
I  read  the  authorities,  a  foreign  will  such  a  preference.  That  the 
will  has  been  executed  in  confonnity  with  the  laws  of  this  state  must 
be  established  in  the  manner  pointed  out  by  our  law.  Meiggs  v.  Hoag- 
land,  68  App.  Div.  182,  74  N.  Y.  Supp.  234;  Matter  of  Nash,  37  Misc. 
Rep.  706,  76  N.  Y.  Supp.  453;  Lockwood  v.  Lockwood,  51  Hun,  337, 
;?  N.  Y.  Supp.  887,  2  L.  R.  A.  425 ;  Matter  of  Langbein,  1  Dem.  Sur. 
448 ;  Estate  of  Shearer,  1  N.  Y.  Civ.  Proc.  R.  455. 

Counsel  urge  in  support  of  the  application  Matter  of  Bemsee,  141 
N.  Y.  389,  36  N.  E.  314 ;  but  that  case  may  be  readily  distinguished. 
In  that  case,  it  is  true,  but  one  of  the  subscribing  witnesses  testified  to 
the  essential  facts,  and  the  other  denied  them;  but  there  was  a  full 
and  complete  attestation  clause  under  which  the  contrary  witness  put 
his  signature,  and  while  on  the  witness  stand  his  testimony  disputed 
the  essential  facts  as  stated  in  the  attestation  clause,  nevertheless  the 
will  was  admitted  to  probate.  For  such  a  conflict  of  testimony  the 
statute  makes  specific  provision  in  section  2620  of  the  Code. 

Counsel  for  the  petitioner  urge  the  great  hardship  which  will  result 
if  the  application  is  denied,  alleging  that  the  great  lapse  of  time  makes 
it  impossible  to  cure  the  defects.  While  in  applying  the  law  such 
considerations  should  not  be  allowed  to  make  weight  either  one  way  or 
the  other,  it  may  be  suggested  that  in  this  case  there  is  no  reason  for 
urging  such  a  consideration.  By  section  2632  of  the  Code  of  Civil 
Procedure,  as  amended  in  1901 : 

"The  exenipllflcatlim  of  the  record  of  a  will  wblch  has  been  preyed  before 
tbe  surrogate  or  judge  of  probate,  or  otber  officer  exercising  like  Jurisdiction 
of  another  state,  must  when  certified  by  the  officer  having  by  law.  when  the 
certificate  was  made,  custody  of  the  record,  be  admitted  in  evidence,  as  if  the 
original  will  was  produced  and  proved,  when  thirty  years  have  elapsed  since 
the  will  was  proved." 

I  have  disposed  of  the  application  upon  the  broad  ground  upon 
which  it  was  presented ;  but  it  may  not  be  amiss  to  call  attention  to  the 
deposition  of  the  subscribing  witness,  which  fails  to  show  that  the  tes- 
tatrix either  signed  the  will  or  acknowledged  her  signature  in  the  pres- 
ence of  the  other  alleged  witness. 

Application  denied. 

(48  Misc.  Rep.  81.) 

In  re  OREBNB'S  EBTATB. 

(Surrogate's  Court,  Cortland  County.    July,  1905.) 

1.   ADinWISTBATOBS— APPOIKTMENT— QUALIFICATIOKS. 

Where  a  son  had  failed  in  business  conducted  in  bis  own  name  and 
Involved  hla  father  to  a  certain  extent,  and  thereafter  the  father  paid 
the  obligations  of  tbe  son,  and  took  the  business,  and  permitted  the  son 
to  use  bis  name,  and  other  losses  occurred,  but  the  father  allowed  the 
business  to  be  conducted  in  this  way  until  death,  no  such  case  of  improvi- 
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d«ice  Is  shown  aa  ezeindes  the  mcsk  trmn  tbe  ttght  to  admialBter  on  his 
fatlier'B  estate  under  Code  Civ.  Proa  t  2661. 
2.  Baio}— CoHTionoN  ov  Obuix. 

That  a  son  has  been  convicted  of  a  misdemeanor  In  the  United  States 
court  and  fined  |50  is  not  a  conviction  of  an  Infamous  crime,  wltbln  Code 
Clv.  Froc.  I  2661,  so  aa  to  exclude  him  from  administering  on  his  father's 
•state. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  {  77.] 

In  the  matter  of  the  estate  of  Wilson  Greene,  deceased.  Application 
for  aj^intment  of  administrator.     Granted. 

Kellogg  &  Van  Hoesen,  for  petitioner. 

William  J.  Mantanye  (T.  H.  Dowd,  of  counsel),  for  contestants. 

EGGLESTON,  S.  Wilson  Greene  died  intestate  on  or  about  the 
30th  day  of  April,  1905,  leaving  him  surviving  no  widow  and  his  only 
heirs  at  law,  one  son,  G.  Maurice  Greene,  and  two  daughters,  Alice  B. 
Greene  and  Belle  G.  Meacham,  all  of  full  age.  The  son,  G.  Maurice 
Greene,  by  his  petition  filed,  asks  that  he  be  appointed  administrator 
of  the  estate  of  his  father,  which  appointment  is  objected  to  upon  the  part 
of  the  two  sisters  upon  the  ground  of  alleged  improvidence,  and  also 
upon  the  ground  that  the  petitioner  has  b^en  convicted  of  an  infamous 
crime  in  United  States  court,  at  Binghamton,  N.  Y. 

The  only  witness  called  by  the  contestants  to  support  the  allegations 
set  forth  in  the  objection  was  G.  Maurice  Greene,  and  it  is  from  the 
evidence  given  by  him  that  it  is  urged  that  he  is  shown  to  be  disqualified 
and  precluded  fr<mi  being  appointed  administrator  of  the  estate.  The 
contest  has  been  strenuous,  and  to  a  certain  extent  bitter,  and  shows 
a  most  unfortunate  condition  of  feeling  between  the  brother  and  sisters 
in  this  estate.  For  10  years  or  more  last  past  the  son  has  been  doing 
business,  first  in  his  own  name  and  latterly  in  the  name  of  his  father, 
and  during  many  of  those  years  has  done  an  extended  business  in 
the  way  of  dealing  in  produce,  and  at  times  has  seemed  to  be  unfortu- 
nate in  his  manner  of  doing  business.  First,  starting  out  in  his  own 
name,  he  made  a  failure  and  involved  the  father  somewhat,  and  then 
the  father,  taking  the  business  in  his  own  name,  paid  up  the  obligations 
of  the  son  and  permitted  the  son  to  use  his  name  in  the  doing  of  the  busi- 
ness, and  even  in  that  respect  losses  have  occurred  which  seemed  to  have 
been  unfortunate  to  the  estate  of  the  deceased.  The  father,  however, 
up  to  the  time  of  his  death,  permitted  the  son  to  do  business  in  this  way, 
and  the  fact  that  he  so  permitted  him  to  act  as  his  agent,  using  his  name 
almost  without  limitation,  seems  to  indicate  in  a  measure  the  confidence 
of  the  father  in  the  ability  of  the  son  to  carry  on  the  same.  Undoubt- 
edly he  was  led  to  do  so  by  a  desire  upon  his  part  to  help  the  son  in 
business  and  to  enable  him  to  build  up  a  trade  that  would  furnish  him 
employment  and  an  opportunity  to  maJce  money  for  the  support  of  him- 
self and  family,  as  there  is  nothing  showing  but  that  the  relation  of  the 
father  and  son  was  of  the  most  friendly  character.  The  father,  dying 
suddenly,  left  to  his  estate  considerable  property  connected  with  this 
business,  which  requires  the  supervision  and  control  of  some  person 
understanding  the  business  to  administer  upon  the  estate  with  a  view  to 
closing  it  up  and  saving  as  much  as  possible. 
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Were  the  discretionary  power  pven,  I  would  appoint  as  administra- 
tor of  the  estate  some  person  outside  of  the  family  who  has  a  knowl- 
edge of  dealing  in  produce  such  as  was  handled  by  Mr.  Greene,  through 
his  son,  in  his  lifetime ;  but  that  discretion  is  not  vested  in  ^e  court, 
and  the  appointment  must  be  made  as  provided  by  statute.  This  ap- 
pointment is  demanded  by  the  petitioner  under  section  2660  of  the  Code 
of  Civil  Procedure,  wherein  it  is  provided,  "if  several  persons  of  the 
same  degp-ee  of  kindred  to  the  intestate  are  entitled  to  administration 
they  must  be  preferred  in  the  following  order :  First,  men  to  women," 
etc.,  and  the  son  claims  this  is  as  an  absolute  right  to  himself  as  against 
his  sisters.  This  n^^ht  so  given  to  the  son  cannot  be  taken  frcxn  him, 
unless,  as  provided  in  section  2661  of  the  Code  of  Civil  Procedure,  he 
has  been  convicted  of  an  infamous  crime  or  unless  he  shall  be  adjudged 
by  this  court  incompetent  to  execute  the  duties  of  such  trust  by  reason 
of  drunkeness,  improvidence,  or  want  of  understanding.  Thus  it  will 
be  seen  that  the  right  asked  for  by  the  petitioner  is  statutory,  and  one  of 
which  he  cannot  be  deprived  unless  he  is  brought  within  the  restrictions 
in  section  2661. 

This  statutory  provision  is  a  declaration  and  affirmation  of  the  right 
which  the  common  law  gave  to  a  son,  and  the  withholding  of  letters  of 
administration  from  such  son  who  is  entitled  to  priority  under  the  stat- 
ute, unless  by  some  cause  incapacitated,  is  never  justified  except  in  cases 
where  disqualification  is  declared  by  the  statute  itself.  Mr.  Redfield, 
in  his  work  upon  the  Practice  of  Surrogate's  Court,  states : 

"That  the  mles  Kovemlng  the  competency  of  a  person  to  be  an  admln- 
iBtrator  are,  with  a  single  exception  hereinafter  noted,  the  same  as  those 
In  the  case  of  an  executor.  With  respect  to  letters  of  administration,  the 
statute  declares  that  such  letters  shall  not  be  granted  to  a  person  coavlcted 
of  an  Infamous  crime ;  nor  to  any  one  Incapable  by  law  of  making  a  contract : 
nor  to  a  person  not  a  citizen  of  the  United  States,  unless  he  is  a  resident  of 
this  state;  nor  to  a  person  under  21  years  of  age;  nor  to  a  person  who  is 
adjudged  incompetent  by  the  surrogate  to  execute  the  duties  of  such  trust, 
by  reason  of  drunkenness,  Inprovidence,  or  want  of  understanding." 

The  exception  referred  to  is  that  where  dishonesty,  when  so  adjudged 
by  the  surrogate,  disqualifies  a  person  for  the  office  of  executor,  is  not 
expressly  stated  to  be  a  bar  to  a  grant  of  letters  of  administration, 
though  by  another  section  dishonesty  is  made  a  ground  for  revoking 
such  letters.  The  fact  that  a  man  sought  to  obtain  property  from  an- 
other by  theft  or  fraud  has  been  held  not  to  be  improvidence  within  the 
meaning  of  the  statute,  though  no  one  can  doubt  that  it  is  dishonest. 
The  standard  of  inc(Mnpetency  fixed  by  the  written  law  can  alone  be 
applied  in  passing  up<m  the  qualifications  of  the  awlicant  to  whcmi  that 
law  has  given  pnonty.  Hence,  indebtedness  to  the  estate  or  personal 
interest  in  its  administration  are  not  in  themselves,  nor  are  old  age  and 
physical  infirmity,  per  se  disqualifications  for  the  office.  The  fact  that 
a  person  having  the  right  to  a  grant  of  letters  claims  any  of  the  prop- 
erty alleged  to  belong  to  the  estate  is  not  a  bar  to  such  grant.  The  ex- 
ception made  as  to  the  appointment  of  an  administrator  differing  from 
the  appointment  of  an  executor  is  noticeable  wherein  dishonesty  is  made 
a  ground  for  refusing  letters  to  an  executor,  but  is  not  made  one  of  the 
statutory  grounds  for  withholding  letters  to  an  administrator.  It  would 
seem  reasonable  that,  if  there  was  any  ground  that  might  be  urged 
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with  force  against  such  an  appointment,  it  would  be  the  ground  of  dis- 
honesty shown  !^:ainst  the  person  seekinc:  the  ai>pointment.  However, 
it  seems  to  be  the  theory  of  the  law  that  uit  administrator  can  be  tested, 
and  bis  being  required  to  give  a  bond  will  protect  the  estate  from  loss, 
and  that  he  is  entitled  to  his  appointment  tmtil  he  is  shown  to  be  dis- 
honest, when  letters  can  be  taken  from  him  for  cause  shown ;  and  the 
remarks  of  Mr.  Redfield  upon  this  subject  point  out  the  distinction  made 
between  the  granting  of  letters  to  an  executor  and  to  an  administrator. 
In  the  case  of  the  appointment  of  an  executor  it  is  usual  to  make  such 
appointment  without  requiring  the  giving  of  a  bond,  unless  something 
arises  in  the  nature  of  the  case  to  require  his  giving  security  for  the 
faithful  performance  of  his  official  acts.  So  that  in  this  case  the  peti- 
tioner is  entitled  to  this  appointment  unless  he  is  shown  to  forfeit  his 
r^ht  by  reason  of  disqualification  upon  the  grounds  stated  in  the  statute ; 
and,  the  two  grounds  urged  being  the  conviction  of  an  infamous  crime 
and  improvidence,  it  is  only  necessary  to  discuss  those  two  questions 
in  this  case. 

From  the  evidence  it  aj^ears  that  the  petitioner  was  convicted  re- 
cently in  United  States  court,  at  Binghamton,  N.  Y.,  of  a  misde- 
meanor and  fined  by  the  court  $50,  and  an  appeal  taken ;  the  petitioner 
insisting  that  no  crime  was  committed.  The  facts  connected  with  the 
ccmviction  of  the  petitioner  and  the  conviction  for  the  cause  charged  do 
not  seem  to  me  to  be  a  conviction  of  infamous  crime  within  the  legal 
construction  of  the  language  of  the  statute.  It  could  hardly  be  said 
that  a  person  who  had  been  convicted,  upon  indictment,  of  a  violation  of 
the  excise  law,  that  being  a  misdemeanor,  was  convicted  of  an  infamous 
crime.  The  statute  contemplates  the  conviction  of  some  crime  of  a  seri- 
ous nature.  Were  not  that  so,  it  would  have  left  out  the  word  "in- 
famous," and  would  have  provided  that  a  person  who  had  been  con- 
victed of  "crime"  would  be  disqualified  from  being  appointed  adminis- 
trator. "The  signification  of  the  term  'infamous  crime,'  wherever 
that  expression  occurs  in  our  statutes,  is  absolutely  fixed.  *  *  *  It 
is  there  declared  that,  'whenever  the  term  infamous  crime  is  used  in  any 
statute,  it  shall  be  construed  as  including  every  offense  punishable  with 
death,  or  by  imprisonment  in  a  state  prison,  and  no  other.' "  It  can 
hardly  be  said  in  this  case  that  the  petitioner  has  been  convicted  of  an 
infamous  crime.  Farther  than  that,  the  conviction  was  had  in  federal 
court,  and  not  in  a  court  of  this  state ;  and  there  is  some  force  in  say- 
ing that  in  order  to  subject  a  person  to  the  crime  stated  in  the  statute 
it  should  be  upon  a  conviction  had  in  the  courts  of  this  state. 
This  reasoning  finds  support  in  the  case  of  O'Brien  v.  Neubert,  3  Dem. 
Sur.  156.  I  am  satisfied  that  the  objection  urged  against  the  petitioner 
as  to  his  having  been  convicted  of  an  infamous  crime  is  not  proven  with- 
in the  legal  meaning  and  construction  of  the  statute. 

Has  the  petitioner  been  shown  to  be  disqualified  by  reason  of  improvi- 
dence? The  petitioner  is  a  young  man  of  a^ut  36  years  of  age  and 
for  his  father  has  carried  on  quite  an  extensive  business  by  way  of  buy- 
ing butter,  cheese,  eggs,  and  farm  produce.  Some  of  the  time  that  busi- 
ness has  been  successfully  carried  on  and  at  other  times  proved  to  be 
a  loss,  and,  up<ni  the  whole,  it  cannot  be  termed  a  successful  business 
career.    Yet  the  father  permitted  it  to  go  on  during  his  lifetime  up  to  the 
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time  of  his  death,  occasionally  going  to  see  his  son,  who  lived  in  a 
neighboring  village,  and  mav  have  been  at  fault  himself  in  not  fully 
superintending  the  business ;  but  he  seemed  to  have  had  confidence  in  the 
ability,  honesty,  and  integrity  of  his  son  to  run  the  business.  The  son 
was  engaged  in  a  business  of  speculation,  buying  and  selling  on  a  ris- 
ing and  falling  market.  Well-meaning  and  well-disposed  men  oft- 
times  fail  in  business  judgment.  Losses  have  occurred  largely  to  the 
father  by  reason  of  the  fact  that  sales  upon  credit  were  made  to  persons 
who  failed  in  business  and  judgments  have  been  obtained  against  those 
persons  which  belong  to  the  estate.  Of  course,  that  might  arise  at  times 
without  great  fault  to  the  party  giving  the  credit.  It  is  one  of  the 
unfortunate  transactions  in  doing  business  upon  the  market  where  prices 
are  daily  fluctuating.  In  order  to  disqualify  a  person  under  the  statute, 
the  improvidence  or  want  of  understanding  must  amount  to  a  lack  of 
intelligence.  Just  what  is  meant  by  the  term  "improvidence,"  as  used 
in  the  statute — ^that  is,  its  legal  interpretation — ^has  received  consider- 
able attention  at  the  hands  of  the  court.  In  the  case  of  Emerson  v. 
Bowers,  14  N.  Y.  455,  Mr.  Justice  Comstock  says : 

"All  departures  In  conduct  from  the  principles  of  rectitude,  including  all 
abuses  of  trust,  are  unwise  and  inexpedient,  and  therefore,  in  a  certain  sense. 
Improvident;  but  tbe7  do  not  constitute  the  kind  of  improvidence  which  the 
L^slatnre  had  in  view  In  these  enactments.  A  very  careful,  shrewd,  and 
money-making  person  may  be  guilty  of  negligence  or  abuse  in  a  fiduciary 
capacity ;  but  such  a  person  Is  not  improvident  in  the  sense  of  the  statute.  The 
words  with  which  the  term  is  associated,  drunkenness'  and  want  of  understand- 
ing, are  of  some  Importance  in  arriving  at  its  true  construction.  The  term 
evidently  refers  to  habits  of  mind  and  conduct  which  become  a  part  of  the 
man,  and  render  him  generally  and  under  all  ordinary  drcnmstances  unfit 
for  the  trust  or  employment  In  qnestlon." 

Speaking  upon  this  subject  in  the  case  of  Coggshall  and  Others  v. 
Green  and  Others,  in  9  Hun,  471,  the  court  say : 

"Moral  guilt  or  delinquency  Is  not  a  grotmd  for  excluding  a  person  from 
receiving  letters,  unless  be  has  been  convicted  of  an  Infamous  crime.  Im- 
providence, such  as  to  exclude  a  party  from  administration.  Is  a  want  of 
ordinary  care  and  forecast  in  the  acquisition  and  preeervation  of  property; 
and  it  has  been  held  that  vicious  conduct,  Improper  and  dl8h<mest  acquisition 
of  property,  and  even  loose  habita  of  business,  did  not  constitute  'Improvidence' 
within  the  meaning  of  the  statute,  nor  the  fact  that  the  petitioner  was  in- 
debted to  the  estate." 

In  Coope  V.  Lowerre,  1  Barb.  Ch.  45,  the  chancellor  said : 

"The  fact  that  a  man  Is  dishonest,  and  seeks  to  o|>taln  the  possession  of 
the  property  of  others  by  theft,  robbery,  or  fraud,  is  not  evidence  of  improv- 
idence." 

And  in  further  commenting  upon  the  subject  the  court  says  in  that 
case: 

"Taking  what  the  respondent  there  stated  to  be  true,  he  certainly  was 
grossly  negligent  in  the  management  of  his  property  and  affairs,  and  in  the 
contracting  of  debts,  by  Indorsing  for  strangers  or  for  men  without  visible 
means  of  payment.  But,  after  all.  I  cannot  bring  my  mind  to  the  conclusion 
that  he  is  Improvident  to  such  a  degree  as  to  render  him  incompetent  to  dis- 
charge the  duty  of  an  administrator." 

None  of  the  authorities  cited  by  the  contestants'  counsel  are  repugnant 
to  the  views  above  expressed.  Neither  do  I  think  that  the  fact  that 
the  petitioner  purchased  in  his  own  name  the  cheese  factories  and  con- 
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ducted  the  same,  as  he  did,  sufficient  ground  to  withhold  the  granting 
of  letters  to  him.  This  evidently  was  done  with  the  full  knowledge  of 
the  father,  and  while  it  would  have  been  better  for  the  father  and  the  son 
to  have  done  business  between  themselves  as  strangers  would  do  busi- 
ness, having  accountings  from  time  to  time,  yet  they  did  not  seem  to 
think  it  necessary  so  to  do,  and  employed  their  own  means  and  ways  in 
transactions  between  themselves. 

The  giving  of  checks  and  the  course  pursued  by  the  petitioner  in  the 
management  of  the  property  of  the  estate  after  die  death  of  his  father 
is  subject  to  criticism.  Sound  judgment  would  have  suggested  the 
necessity  of  immediately  taking  steps  to  have  had  an  administrator  ap- 
pcnnted.  The  giving  of  the  checks  by  the  petitioner  was  unwarranted 
and  unlawful,  and  the  honoring  of  the  same  by  the  bank  and  payment 
thereof  cannot  be  justified.  But  a  want  of  understanding  of  the  law 
in  this  respect  is  not  in  itself  a  fact  which  would  preclude  a  person  other- 
wise entitled  to  letters  from  the  granting  of  them  to  him. 

The  administrator,  when  appointed,  must  give  a  bond  conditioned  for 
the  faithful  performance  of  his  duties  as  such  administrator.  With  the 
estate  so  protected  a  full  accounting  can  be  had.  There  is  no  question 
about  the  capability  of  the  petitioner  to  close  up  the  affairs  of  the  estate, 
and  certainly  under  the  required  bond  he  will  feel  the  necessity  of  so 
dfflng.  During  the  lifetime  of  the  father  he  was  considered  by  him 
competent  to  transact  the  business  in  the  father's  name,  and,  so  ia.T  as 
the  evidence  shows,  no  criticism  or  objection  ever  was  raised  upon  his 
part  of  the  manner  in  which  he  did  the  business.  All  things  being 
equal,  he  now  has  a  better  knowledge  of  the  situation  of  the  affairs  of 
that  business  conducted  in  the  name  of  his  father  than  any  other  person 
and  could  best  close  it  up.  With  the  taking  of  the  oath  that  he  will 
honestly  and  faithfully  so  do,  and  protecting  the  estate  by  an  ample 
bcmd,  as  required  by  law,  it  seems  to  me  that  a  case  has  not  been  made 
by  which  he  can  be  deprived  of  the  statutory  right  given  to  him  to  be 
appointed  administrator. 

An  order  may  be  entered  that  upon  taking  the  required  oath  and  g^v- 
ii^  a  bond  as  such  administrator  in  the  sum  of  $18,000  letters  of  ad- 
ministration may  be  issued  to  him. 

Decreed  accordingly. 


HT  Mlac.  Rep.  5a4.) 
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(Oonrt  of  General  Sessloiui,  New  Tork  County.    June,  1905.) 

1  HuiBAMD  AND  WivB— AsAiTOOinaiiT  or  Win. 

Wbere,  after  marriage  by  a  Jewish  rabbi  in  Anstrla,  a  husband  leaves 
Ida  wife  and  cornea  to  New  Tork,  aad  falls  to  send  for  her,  and  In  a  pro>. 
ceertlng  for  nonsiipport  bla  only  defense  is  the  verbal  statement  of  his 
oomwel  that  a  Jewish  marriage  in  Aastria  la  not  valid,  nnless  accom- 
panied with  a  dvil  marriage,  a  judgment  finding  him  a  disorderly  per- 
aon  for  failure  to  provide  for  his  wife  and  child  will  be  affirmed, 
t  BxATORa— FoRnsH  Couirraixa— EviDKROE. 

Tbe  written  law  of  a  foreign  country  most  be  proved  by  the  prodnc- 
ttoa  of  the  dnly  authenticated  law,  or  by  other  authorized  publlcatlonB, 
duly  proved,  of  such  law. 

[Ed.  Note.— For  casea  in  point,  aee  vol.  44,  Oent  Dig.  Statutes,  |  391.] 
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Appeal  from  Jud^ent  of  a  City  M^strate. 
David  Rosenzweig,  alias    Morris  Michaelson,  was  convicted  of 
abandonment,  and  appeals.    Affirmed. 

Henry  F.  Repper,  for  appellant. 

John  J.  Delany,  Corp.  Counsel,  and  Herbert  M.  Stiefel,  Asst.  Corp. 
Counsel,  for  the  People. 

McMAHON,  J.  This  is  an  appeal  from  the  judgment  of  a  city 
magistrate  in  an  abandonment  case,  whereby  the  respondent  is  adjudged 
a  disorderly  person  and  ordered  to  pay  the  sum  of  $5  per  week  for  the 
support  of  his  wife,  or  in  default  of  a  bond  of  $206  to  be  confined 
in  the  New  York  county  workhouse  for  a  term  of  six  months. 

The  appeal  is  wholly  without  merit.  It  appears,  from  the  testi- 
mony submitted  to  the  court,  that  the  appellant  was  married  to  the 
respondent  according  to  the  rites  and  ceremonies  of  the  Jewish  law 
in  Austria,  in  the  province  of  Galicia,  on  or  about  the  15th  day  of 
September,  1902;  that  the  marriage  was  celebrated  by  a  rabbi  in  the 
presence  of  several  members  of  the  wife's  family  at  her  mother's 
house,  and  was  proven  before  the  magistrate  by  several  witnesses  who 
were  present,  by  the  respondent  herself,  and  by  experienced  persons 
of  the  Jewish  faith,  who  testified  as  to  the  facts;  that  the  celebrant 
was  a  rabbi,  and  had  full  authority  to  celebrate  a  ceremonial  or  reli- 
gious marriage.  It  was  shown  before  the  magistrate,  and  not  denied, 
that  the  marriage  had  taken  place  as  claimed ;  that  the  appellant  lived 
with  his  wife  abroad  about  four  months,  then  left  her  and  came  to 
America,  promising  'to  send  for  her.  When  he  left  her  she  was  then 
pregnant.  Some  time  later,  after  her  child  was  bom,  she  came  to 
this  country  to  seek  her  husband,  and  succeeded  at  last,  after  consid- 
erable search,  in  finding  him.  He,  with  cool  affrontery,  denied  that 
he  had  ever  seen  her,  much  less  that  he  had  ever  married  her.  She 
called  upon  him  to  provide  for  her,  which  he  positively  refused  to  do. 
He  did  not  deny  his  identity  before  the  magistrate,  which  was,  how- 
ever, abundantly  proven  by  other  testimony.  His  defense  consisted, 
however,  of  a  mere  verbal  statement,  made  by  his  counsel,  who  was  not 
even  under  oath,  that  in  Austria  a  Jewish  or  religious  ceremonial 
marriage  is  not  valid,  unless  it  is  followed  or  preceded  by  a  civil  mar- 
riage. The  magistrate  very  properly  gave  to  this  information  no 
attention  whatever,  but  satisfied  himself  that  a  marriage  had  duly 
taken  place. 

The  method  of  proving  a  foreigfn  law  is  fully  set  forth  in  section 
942,  Code  of  Civil  Procedure.  As  I  have  said,  there  was  no  evidence 
whatever  adduced  or  offered  before  the  magistrate  tending  to  establish 
any  such  law,  written  or  unwritten,  in  the  empire  of  Austria.  The 
unwritten  law  of  a  foreign  country  may  be  proved  by  expert  testi- 
mony ;  but  the  written  law,  in  this  state  at  least,  must  be  proved  by  the 
production,  duly  authenticated,  of  the  law  itself,  or  by  the  reports 
or  other  authorized  publications,  duly  proved,  of  such  law.  And  even 
then  it  would  be  a  question  whether,  by  the  comity  of  nations,  a  law 
in  derogation  of  the  rights  of  a  citizen  or  subject,  as  recognized  in 
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this  country  and  throughout  the  world  for  centuries,  except  where 
abridged,  with  pr  without  good  reason  by  the  civil  power,  would  be 
received  in  testimonv  for  the  purpose  of  vitiating  a  legal  contract 
and  accomplishing  a  fraudulent  purpose. 
Judgment  affirmed. 


(47  Misc.  Rep.  671.) 

In  re  HALLOCK  e{  al. 

(Greene  County  Court    June,  1905.) 

Pakfhebship— iNsoiVENOY— Firm  awd  Individuai.  Debtb. 

A  note  of  one  partner  Indorsed  by  his  copartner  Is  not  a  firm  debt,  and 
on  a  general  assignment  of  the  firm  property  and  the  estates  of  the  in- 
dividual partners  for  the  benefit  of  creditors,  with  no  reference  to  the 
payment  of  claims  of  the  creditors,  the  note  cannot  be  allowed  against 
the  firm  assets  until  payment  of  the  claims  against  the  firm. 

In  the  matter  of  the  assignment  of  Stephen  P.  Hallock  and  Ros- 
coe  C.  Hallock,  as  copartners  and  individually,  for  the  benefit  of 
creditors,  to  James  H.  Lapman.  Claim  against  partnership  property 
of  firm  disallowed. 

The  National  Bank  of  Coxsackie  filed  with  the  assignee  a  claim  for  two 
notes,  amooDting  to  $5,000,  with  Interest  made  by  Stephen  P.  Hallock  and 
indorsed  by  Roscoe  C.  Hallock.  These  notes  the  assigned  admits  are  a  proper 
claim  agalnist  the  assigned  estate  of  Stephen  P.  Hallock  and  Roscoe  C.  Hal- 
lock Indlvidnally,  but  denies  that  they  arc  a  claim  against  the  assigned  estate 
of  S.  P.  Hallock  &  Son,  and  insists  that  such  claim  is  not  entitled  to  share  In  the 
estate  of  the  copartnership  nntll  after  the  copartnership  creditors  are  paid. 

N.  A.  Calkins,  for  assignee. 

Carroll  Whitaker,  for  Samuel  M.  Gray  and  Austin  Nichols  &  Co. 
Clarence  Howland,  for  Hammond  &  Co. 
Alberti  Baker,  for  Greenville  Center  Creamery  Co.  et  al. 
Osborn,  Bloodgood  &  Wilbur,  for  National  Bank  of  Coxsackie 
et  al. 

TALLMADGE,  J.  Two  questions  arise  under  the  stipulation  for 
my  consideration:  First.  Is  the  National  Bank  of  Coxsackie  en- 
titled to  share  in  the  firm  assets  of  Stephen  P.  Hallock  &  Son  with 
the  other  firm  creditors?  Second.  Should  not  the  bank  in  equity 
be  required  to  first  resort  to  its  collateral  security  before  being 
entitled  to  share  in  the  assets  or  property  of  the  firm,  if  they  are 
entitled  to  share  at  all  in  such  assets?  The  doctrine  has  long  been 
settled  that,  in  case  of  the  insolvency  of  a  firm,  the  partnership  prop- 
erty must  be  first  applied  to  pay  the  partnership  debts,  and  individual 
property  to  pay  the  individual  debts  of  the  members  of  the  firm. 
The  notes  under  consideration  in  this  case  were  the  notes  of  Stephen 
P.  Hallock,  one  member  of  the  firm,  indorsed  by  Roscoe  C.  Hallock, 
the  other  member  of  the  firm.  As  between  themselves,  it  was  an 
individual  indebtedness  of  Stephen  P.  Hallock;  Roscoe  standing 
simply  as  surety.  As  between  themselves  and  the  bank,  it  was  a 
joint  and  several  obligation,  and  not  a  partnership  indebtedness  or 
obligation,  and  in  marshaling  the  assets  should  the  partnership 
property  be  used  for  the  purpose  of  satisfying  this  joint  and  several 
obligation,  the  same  as  though  it  were  a  partnership  debt? 
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In  discussing  the  riehts  and  equities  of  partners,  the  reported 
cases  in  the  Court  of  Appeals  are  not  in  harmony  in  reference  to 
wherein  the  equities  lie.  It  was  said  by  the  chancellor  in  Kirby  v. 
Schoonmaker,  3  Barb.  Ch.  46,  49  Am.  Dec.  160 : 

"The  copartnera,  however,  have  certain  equitable  rights  betwem  tbem- 
selres,  arising  ont  of  the  copartnership,  by  which  either  can  compel  the  other 
to  have  all  the  effects  of  the  firm  applied,  in  the  first  place,  to  the  payment 
of  the  debts  due  from  them  af  copartners.  And  this,  as  is  said  in  the  books, 
gives  the  Joint  creditors  a  quasi  equitable  lien  upon  the  property  of  tbe  firm, 
to  be  worlied  out  through  the  medium  of  the  equity  of  the  copartners  as  be- 
tween themselves,  and  with  their  assent,  or,  at  least  with  the  assent  of  one 
of  them." 

In  Case  v.  Beauregard,  99  U.  S.  119,  25  L.  Ed.  370,  Mr.  Justice 
Strong  said : 

"No  doubt  the  effects  of  a  partnership  belong  to  it  so  long  as  it  contlnnes 
In  existence,  and  not  to  the  Individuals  who  compose  It  The  right  of  each 
partner  extends  only  to  a  share  of  what  may  remain  after  payment  of  the 
debts  of  the  firm  and  the  settlement  of  its  accounts.  Orowing  out  of  this 
right,  or  rather  Included  in  it,  is  the  right  to  have  the  partnership  property 
applied  to  the  payment  of  the  partnership  debts  in  preference  to  those  of  any 
indlvidnal  partner.  This  is  an  equity  the  partners  have  as  between  them- 
selves, and  in  certain  circumstances  It  Inures  to  the  benefit  of  the  creditors 
of  the  firm.  The  latter  are  said  to  have  a  privilege  or  preference,  sometimes 
loosely  denominated  H  lien,  to  have  the  debts  due  to  them  paid  out  of  the  assets 
of  a  firm  in  course  of  liquidation,  to  the  exclusion  of  the  creditors  of  Its 
several  members.  Their  equity,  however,  is  a  derivative  one.  It  is  not 
held  or  enforceable  in  their  own  right  It  is  practically  a  subrogati<A  to  the 
equity  of  the  Individual  partner,  to  be  made  effective  only  through  him. 
Hence,  if  he  Is  not  in  a  condition  to  enforce  It,  the  creditors  of  the  firm  can- 
not be.  But  so  long  as  the  equity  of  the  partner  remains  In  him,  so  long  as 
he  retains  an  Interest  in  the  firm  assets  as  a  partner,  a  court  of  equity  will 
allow  the  creditors  of  a  firm  to  avail  themselves  of  his  equity,  and  enforce 
through  It  the  application  of  those  assets  primarily  to  payment  of  the  debts 
due  them,  whenever  the  property  comes  under  Its  administration." 

Under  the  principles  thus  cited,  it  is  contended  that,  inasmuch 
as  this  was  a  joint  indebtedness  to  the  bank,  and  the  equities  being 
with  the  partners,  who  were  owners  of  the  partnership  property 
jointly,  such  partnership  property  should  be  used  for  the  purpose 
of  paying  this  joint  indebtedness  equally  with  the  partnership  in- 
debtedness; and  we  are  referred  to  the  case  of  Saunders  v.  Reilly, 
105  N.  Y.  12,  12  N.  E.  170,  69  Am.  Rep.  472,  as  authority  upon 
the  contention  of  the  bank.  It  was  held  in  that  case  that  all  the 
members  of  a  firm  may  sell  the  partnership  property,  even  if  wholly 
insolvent,  to  a  purchaser  in  good  faith,  and  thus  convey,  free  from 
the  claim  of  firm  creditors,  a  good  title  to  the  firm  property.  In- 
stead of  selling  for  cash,  they  may  transfer  firm  property  to  pay  a 
firm  debt,  and  they  may  transfer  the  firm  property  to  pay  a  joint 
debt  for  which  they  are  jointly  liable  outside  of  the  business  of  the 
firm,  and  the  joint  creditor  will  obtain  a  good  title  to  the  firm  prop- 
erty; that  Tooker  and  Irwin  could  have  taken  their  firm  property, 
and  applied  it  upon  this  joint  judgment  against  them,  and,  inasmuch 
as  they  had  the  power  and  right  to  do  that,  they  could  have  turned 
it  out  to  the  sheriff  when  he  came  with  the  joint  execution  against 
them;  and,  as  they  could  have  turned  it  out  upon  the  debt  before 
judgment,  or  upon  the  execution  after  judgment,  there  can  be  no 
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reason  to  doubt  that  the  sheriff  could  take  and  sell  it  upon  the  execu- 
tion free  from  the  claim  of  their  firm  creditors,  and,  after  this  sale 
of  the  firm  property  upon  a  joint  judgment  against  both  members 
of  the  firm,  no  equity  was  left  in  either  member  of  the  firm  to  have 
the  property  thereafter  applied  in  discharge  of  the  firm  debts.  The 
court  further  say: 

"Having  been  applied  Is  dlKharge  of  tbe  joint  debt  against  both  members 
of  tlie  firm,  all  the  equities  of  both  members  in,  the  property  as  against  each 
other  were  wiped  ont ;  and  It  is  only  throngh  the  equity  which  one  memt>er 
of  a  firm  has  in  the  firm  property  or  against  his  ct^artners  that  firm  cred- 
itors, on  the  principle  of  subrogatlcm,  can  enforce  tibelr  claims  against  the 
firm  pr(q;>erty." 

Under  the  principles  stated,  this  decision  holds  that  the  joint 
property  may  be  taken  under  execution  to  satisfy  a  joint  debt,  and 
that  the  partners  may  voluntarily  transfer  the  personal  property 
to  satisfy  a  joint  indebtedness;  but  it  does  not  hold  or  decide  that 
partnership  property  should -be  applied  by  an  assignee  or  by  a  court 
in  equitably  marshaling  the  assets  of  an  insolvent  judgment  debtor 
to  the  pajrment  of  a  joint  and  several  indebtedness  of  the  partners, 
and  does  not  disturb  the  principle  that  in  marshaling  assets,  in 
case  of  insolvency,  under  a  general  assignment,  that  partnership 
debts  should  first  be  paid  before  the  debts  of  the  individual  partners, 
whether  they  be  joint  debts  or  several  debts.  We  find  in  the  same 
opinion  the  following: 

"A  mere  general  creditor  of  a  firm,  having  no  execution  or  attachment, 
has  no  Hen  whatever  upon  the  personal  assets  of  the  firm ;  but  when  a  firm 
becomes  insolvent,  and  thus  it  becomes  necessary  to  administer  its  afFalrs 
Id  insolvency  or  in  a  court  of  equity,  then  the  rule  Is  well  settled  that  firm 
property  must  be  devoted  to  firm  debts,  and  Individual  pr<q)ert7  to  the  pay- 
ment of  the  individual  debts  of  the  members  of  the  firm." 

It  is  also  contended  that  the  case  of  Citizens'  Bank  v.  Williams, 
128  N.  Y.  77,  28  N.  E.  33,  26  Am.  St.  Rep,  454,  is  an  authority  in 
support  of  the  contention  of  the  bank.  In  that  case  Helen  A. 
Williams  was  indebted  to  E.  N.  Clark  in  the  sum  of  $800.  She  and 
her  partner,  Sophia  Williams,  gave  him  their  joint  and  several 
promissory  note  signed  by  them.  Sophia  Williams,  however,  one 
of  the  partners,  signed  the  note  simply  as  surety ;  Helen  A.  Williams, 
the  other  partner,  remained  the  principal  debtor.  They  became  in- 
solvent, both  as  a  firm  and  as  individuals,  and  executed  a  general 
assignment  of  all  their  firm  and  individual  property  for  the  benefit 
of  their  creditors,  in  which  they  directed  the  notes  held  by  Clark 
to  be  paid  out  of  the  proceeds  of  the  firm  property.  An  action  was 
brought  to  set  aside  the  assignment  on  the  ground  of  fraud,  for  the 
reason  of  the  direction  in  the  assignment  to  pay  said  joint  indebt- 
edness from  the  firm  property.    The  court  say: 

"These  notes  were  joint  debts  of  the  defendants,  for  which  they  were 
jointly  liable  to  Clark,  and  it  was  therefore  not  a  fraud  to  appropriate  their 
joint  property  for  their  payment  Clark  could  have  recovered  a  judgment 
upon  tbe  notes  against  the  defendants,  and  could  by  execution  have  seized  the 
Arm  property  to  satisfy  the  judgment,  and  a  purchaser  at  the  execution  sale 
would  have  obtained  a  full  and  absolute  title  to  the  firm  property  purchased. 
•    *    *    It  certainly  cannot  be  a  fraud  upon  firm  creditors  to  apply  firm 
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property  to  tbe  payment  of  debts  for  the  satisfaction  of  which  such  property 
could  be  taken." 

This  case  is.  like  the  one  in  105  N.  Y.,  12  N.  £.,  and  59  Am.  Rep., 
heretofore  referred  to,  but  does,  not  decide  the  question  that,  in 
marshaling  assets  of  an  insolvent  firm,  joint  debts,  not  partnership 
debts,  can  be  paid  from  the  partnership  property.    The  court  say: 

"It  Is  a  mistake  to  suppose  that  the  firm  property  Is  now  in  the  bands  of  a 
court  of  equity  for  distribution  and  application  upon  equitable  principles. 
No  suit  whatever  Is  pending  in  equity,  and  no  application  has  been  made  to  a 
court  of  equity  In  reference  to  the  firm  property.  The  defendants  have 
made  an  assignment  of  their  firm  property  authorized  by  law,  and  the  assigaee 
Is  to  dispose  of  it,  not  in  accordance  with  the  directions  of  any  court,  but  In 
precise  accordance  with  tbe  terms  and  conditions  of  the  assignment" 

The  court  further  say : 

"It  may  be  that,  if  these  firm  assets  were  to  be  administered  in  a  court  of 
equity,  according  to  equitable  principles,  tbe  court  would  direct  the  firm  debts 
to  be  paid  before  these  debts  to  Clark,  although  it  Is  not  certain  that  It 
would  do  so,  and  It  Is  not  now  necessary  to  determine  whether  it  would  or 
not" 

The  court  then  proceed  upon  the  equitable  principles  heretofore 
referred  to,  and  state: 

"These  defendants,  being  Jointly  liable  to  Clark,  have  themselves  provided 
that  his  claims  shall  be  paid  out  of  tbe  firm  assets,  and  there  is  no  room  for 
the  interference  of  any  court  As  between  him  and  them,  bis  claim  upon  the 
firm  property  is  Just  as  meritorious  and  equitable  as  tbe  claim  of  firm  cred- 
itora  After  the  execution  of  the  assignment  and  tbe  provision  made  therein 
for  the  payment  of  these  debts,  Ik  Sophia  Williams  had  no  equitable  claim 
that  tbe  firm  property  should  not  be  applied  precisely  as  she  bad  directed  It 
should  be  applied.  Hence,  on  the  principles  of  subrogation,  tbe  firm  creditor 
can  take  no  equity  from  her  which  they  can  enforce  against  the  firm  property, 
upon  principles  laid  down  in  the  case  of  Saunders  v.  Rellly." 

In  the  case  under  consideration,  it  will  be  remembered,  the 
assignment  does  not  direct  the  payment  of  this  joint  indebtedness, 
but  the  assignment  is  without  directions  or  restrictions  in  reference 
to  the  payment  of  the  claims  of  creditors.  Had  the  assignment 
directed  the  payment  of  the  bank's  claim  from  the  partnership  prop- 
erty, under  the  principle  hereinbefore  cited,  neither  of  the  part- 
ners would  have  had  any  equities  left  in  the  partnership  property 
upon  which  the  general  creditors  of  the  firm  could  make  claim  to 
payment  in  preference  to  the  claim  of  the  bank.  But  such  partners 
not  having  directed  such  payment  in  the  assignment,  and  the  bank, 
not  having  enforced  its  claim  by  judgment  and  execution,  must 
stand  upon  its  claim  as  it  exists. 

We  are  clearly  of  the  opinion  that  this  joint  and  several  indebted- 
ness held  by  the  bank  cannot  be  classed  with  the  partnership  indebt- 
edness in  marshaling  the  assets  of  the  firm  for  distribution  under 
the  assignment.  If  the  equities  were  with  the  partners,  and  they 
had  the  right  to  dispose  of  the  property  voluntarily  to  satisfy  joint, 
not  partnership,  indebtedness,  and  the  equities  in  tfie  creditors  were 
simply  derivative,  the  answer  is  that  the  partners  have  not  volun- 
tarily disposed  of  the  property  to  pay  joint  indebtedness,  but  have 
left  the  disposition  and  distribution  of  the  property  to  a  court,  who 
is  to  marshal  the  assets  under  equitable  rules  and  principles. 
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In  Friend  v.  Michaelis,  16  Abb.  N.  C.  998,  the  court,  in  treating 
of  a  general  assignment  without  specific  directions  as  to  payment  of 
firm  creditors  or  other  creditors,  say : 

"The  bankruptcy  laws  have  always  been  very  explicit  upon  this  point: 
The  joint  estate  must  be  applied  first  in  payment  of  Joint  creditors,  and  the 
separate  estate  in  payment  of  separate  creditors,  and  only  the  surplus  of 
each  estate  Is  to  be  applied  In  satisfactiou  of  the  other  class  of  creditors.' 
This  same  rule  applies,  as  I  understand,  to  all  cases  where  there  Is  an  admln- 
Istratlou  in  equity  between  firm  and  separate  creditors.  Mr.  Pollock,  In  his 
Treatise  on  Partnership,  g^ves  an  interesting  history  of  this  rule  of  distribu- 
tion, and  describes  it  as  a  'sort  of  rough  code  of  Justice.'  •  •  •  The  origin 
and  history  of  the  rule  as  established  in  this  state  is  fully  discussed  In  Mur- 
ray T.  Murray,  5  Johns.  Ch.  73,  and  although  that  case  was  one  relating  to 
the  distribution  of  the  estate  of  a  bankrupt,  the  rule  Is  equally  applicable 
to  that  of  an  Insolvent,  In  so  far  aa  equitable  principles  are  applicable. 
Whatever  may  be  the  rule  adopted  in  Vermont,  Connecticut,  Alabama,  and 
some  other  states,  it  seems  very  clear  that  In  this  state  copartnership  assets 
and  Individual  assets  are  separate  and  Independent  funds,  which  are  given 
to  the  assignee,  to  be  paid  out  to  several  and  Independent  classes  of  creditors, 
whose  rights  are  clearly  defined  and  restricted  in  law.  The  court  In  Scott  v. 
Guthrie,  10  Bosw.  408,  says:  'They  [referring  to  these  two  funds!  are  as  dis- 
tinct in  their  nature  as  two  kinds  of  property,  and,  although  Joined  in  an 
assignment  of  them  for  different  purposes  by  one  instrument,  motions  in 
regard  to  the  disposition  of  one  cannot  thereby  be  made  to  operate  on  the 
disposition  of  the  other,  in  regard  to  which  no  such  or  similar  motion  exists.' 
The  error  arises  from  considering  the  property  assigned  entire,  the  creditors 
of  the  firm  and  Individual  partners  as  one  body,  having  equal  rights,  the  In- 
strument as  one,  and  the  purpose,  as  to  the  whole,  single." 

Thus  far  we  have  considered  the  question  upon  the  theory  that 
the  equities  are  with  the  partners.  We  find,  however,  that  the  Court 
of  Appeals  in  more  recent  cases  have  held  that  the  equities  are  with 
the  firm  creditors,  who  have  the  right  to  insist  upon  the  payment 
of  the  partnership  claims  out  of  the  partnership  property  in  pref- 
erence to  claims  of  individual  creditors  of  the  firm,  and  that  such 
right  is  inherent  in  the  creditors  of  the  firm. 

In  Menagh  v.  Whitwell,  53  N.  Y.  147,  164,  11  Am.  Rep.  683, 
Allen,  J.,  says : 

"The  foundation  of  the  right  of  partnership  creditors  to  follow  the  firm 
property,  and  subject  it  to  the  payment  of  the  partnership  debts,  while  the 
right  Itself  Is  recognized  and  favored  as  well  at  law  as  in  equity,  is  not  as 
well  understood  or  clearly  defined  as  is  desirable  in  respect  to  legal  principles 
affecting  so  largely  commercial  dealings  and  interesta  It  is  said  that  part- 
ners have  a  lien  on  the  property  for  the  payment  of  the  firm  debts,  and  that 
creditors  have  a  quasi  Hen,  and  by  means  of  this,  and  through  the  lien  of  the 
partners,  they  work  out  an  effectual  remedy  against  the  property.  •  •  • 
Mr.  Parsons  says  of  this  statement:  'This  theory  Is  certainly  obscure,  and 
hardly  capable  of  being  definitely  stated,  nor  does  it  appear  to  lead  In  any 
direct  or  distinct  way  to  the  result  for  the  sake  of  which  it  seems  to  have 
been  constructed.'  Pars.  Partn.  345.  Gibson,  0.  J.,  in  Doner  v.  Stauffer,  1 
Pen.  &  W.  198,  21  Am.  Dec.  370,  says  that  'the  principle  which  enables  the 
partners  to  pledge  to  each  other  the  joint  effects  as  a  fund  for  the  payment 
of  the  joint  debts  has  introduced  a  preference  In  favor  of  joint  creditors'; 
but  he  differs  from  Chancellor  Kent  in  the  opinion  that  this  preference  is 
attributable  to  an  inherent  equity  in  the  creditors  themselves.  8  Kent,  Com. 
64.  Judge  Gibson  is  of  the  opinion  that  such  preference  of  joint  creditors 
ii  founded  on  no  merits  of  their  own.  The  better  opinion  is,  at  this  time, 
in  accord  with  the  views  of  Chancellor  Kent,  that  the  partnership  debts  have 
in  equity  an  inherent  priority  of  claim  to  be  discharged  from  the  joint  prop- 
erty." 
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In  Parsons  on  Partnership  (section  391)  it  is  stated : 

"It  bas  been  seen  that  joint  bnt  not  partnership  creditors  ot  the  partners 
may  attach  the  partnership  property,  and  hold  it  even  against  partnership 
creditors.  It  would  be  natural  to  suppose  that  the  same  rule  would  apply  in 
bankruptcy,  and  that  the  Joint  creditors  of  the  partners  would  share  in  the 
partnership  assets.  Such  appears  to  be  the  rule  in  Bngland.  But  In  this 
country  joint  but  not  partnership  creditors  of  the  partners  come  with  the  In- 
dividual creditors  on  the  separate  assets  of  the  partners." 

In  Second  Nat.  Bank  v.  Burt,  93  N.  Y.  233,  Ruger,  C.  J.,  writing 
the  opinion,  says: 

"Debts  contracted  by  the  indlyiduals  composing  the  partn««hip.  either  in- 
dlTlduially  or  jointly,  in  any  other  way  than  under  the  firm  name,  are  not 
entitled  to  share  in  the  final  distribution  of  the  partnership  assets  until  after 
the  discharge  of  all  the  partnership  obligations" — citing  Turner  v.  Jaycoz,  40 
N.  y.  470 ;   Menagh  v.  Whltwell,  62  N.  Y.  147,  11  Am.  Rep.  683. 

He  further  says: 

"It  necessarily  follows  that  obligations  incurred  by  the  firm  of  Page  &  Co. 
were  not  entitled  to  be  enforced  against  the  property  held  under  the  name  of 
White  &  Go.  until  all  of  the  partnership  debts  of  White  &  Co.  had  been  sat- 
isfied. •  •  •  It  Is  based  upon  equities  of  creditors  in  the  property  of  the 
firm  to  which  they  have  given  credit.  Tbe  property  of  the  creditor  has  been 
used  to  swell  the  assets  of  the  firm,  and  he  thereby  becomes  equitably  en- 
titled to  a  preference  over  individual  creditors  In  the  payment  of  bis  debt 
from  such  assets.  The  credit  was  presumably  given  in  reliance  upon  the 
responsibility  of  the  firm,  Induced  by  Its  possession  and  apparent  ownership 
of  Its  property." 

In  Peyser  v.  Myers,  135  N.  Y,  604,  32  N.  E.  700,  Judge  Andrews 
says: 

"But  the  doctrine,  now  well  settled,  that  in  case  of  the  insolvency  of  a  firm 
the  joint  property  [meaning  firm  property]  must  be  first  applied  to  pay  the 
joint  debts  [meaning  firm  debts]  has  its  foundation  in  the  equl^  that  the  credit 
given  to  the  firm  Is  preeiuned  to  have  been  extended  upon  the  faith  of  the  joint 
liability,  and  on  the  fact  that  the  property  of  the  firm  is  in  many,  and,  perhaps, 
.  In  most,  cases  a  fund  derived,  in  part,  at  least,  from  the  creditors  who  have 
dealt  with  the  firm  In  the  ordinary  course  of  business.  The  corpus  of  the 
firm  property  belongs  to  the  firm  as  an  entity,  and  not  to  the  individual 
partners;  their  separate  interest  t>eing  only  in  the  surplus  after  an  adjust- 
ment of  the  partnership  debts  and  accounts,  and  hence  the  right  of  individual 
creditors  is  the  right  of  their  debtors  in  such  surplus." 

He  further  says : 

"This  priority  of  lien  of  the  firm  creditors  is  not  divested  by  a  transfer 
by  an  insolvent  firm  of  the  firm  assets  to  one  or  more  of  the  partners,  nor 
can  it  be  effected,  as  we  conceive,  by  any  mere  change  In  the  personnel  of  the 
firm,  as  by  a  withdrawal  of  one  partner  from  the  firm  or  the  introduction 
ot  a  new  member." 

It  is  contended  by  the  bank  that  this  case  holds  that  debts  for 
which  the  members  of  a  firm  were  jointly  liable  are  properly  charge- 
able against  the  firm  assets.  We  do  not  understand  that  this  case 
so  holds.  The  action  was  brought  by  judgment  creditors  to  set 
aside  as  fraudulent  an  assignment  for  the  benefit  of  creditors,  and 
to  procure  the  application  of  certain  moneys  paid  to  defendant  in 
pursuance  of  a  preference  contained  in  the  assignment  The  court 
held,  from  all  the  facts  and  circumstances  surrounding  the  trans- 
action as  to  the  debt  preferred,  that  the  firm  as  it  existed  had  the 
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legal  right  to  treat  the  debt  as  a  firm  indebtedness,  and  therefore  held 
that  the  firm  as  it  then  existed  had  the  right  to  prefer  such  claim, 
not  on  account  of  its  being  a  joint  debt  of  the  members  of  the  firm, 
but  for  the  reason  that  under  the  conditions  it  was  a  firm  indebted- 
ness ;  and  the  court  refused  to  set  aside  the  assignment. 

In  Bulger  v.  Rosa,  119  N.  Y.  465,  34  N.  E.  853,  Andrews,  J,, 
writing  the  opinion,  says : 

"Tbere  can  be  no  controversy  as  to  tbe  rale  of  law  goTernlng  tbe  relatloni» 
between  an  insolvent  flrm  and  its  creditors,  and  tbelr  mutual  rights  in  re- 
spect of  the  flrm  property.  The  partnership,  as  such,  has  its  own  property 
and  its  own  creditors,  as  distinct  from  the  Indlvldoal  property  of  its  mem- 
bers and  their  IndiWdnal  creditors.  Tbe  flrm  creditors  are  preferentially 
entitled  to  be  paid  out  of  the  firm  assets.  Whatever  may  be  the  true  foundatiiHi 
of  tbe  equity,  it  is  now  an  undisputed  element  in  the  securi^  of  tbe  flrm 
creditors." 

In  Gandolfo  v.  Appleton,  40  N.  Y.  533,  the  court  hold  that,  where 
a  partnership  debt  existed,  and  was  paid  partly  in  cash  and  partly 
by  note  signed  by  one  partner,  indorsed  by  another,  it  was  an  individual 
liability,  and  not  a  partnership  liability. 

In  Nordlinger  v.  -Anderson,  123  N.  Y.  544,  25  N.  E.  992,  the 
question  was  forcibly  raised  whether  the  debt  of  one  partner  could 
be  made  a  firm  indebtedness  after  the  ^ving  of  an  individual  note 
and  then  substituting  the  firm  note.  In  that  case,  however,  the 
court  really  determined  that  the  original  note  was  for  a  firm  indebt- 
edness. 

In  Matter  of  Gray,  111  N.  Y.  404,  18  N.  E.  719,  money  was  bor- 
rowed for  the  benefit  of  the  firm  of  Gray  &  Lockwood.  The  payee 
accepted  the  joint  and  several  individual  pote  of  the  parties,  with 
the  name  of  Mrs.  Lockwood  added.  Lockwood,  the  surviving  mem- 
ber of  the  firm,  was  insolvent,  and  there  were  no  firm  asisets.  There 
were  not  sufficient  assets  of  the  estate  to  pay  the  individual  and  the 
firm  creditors.  The  claim  was  presented  on  judicial  settlement  of 
the  account  of  the  administrator  of  Charles  B.  Gray,  deceased,  the 
holder  of  the  note  claiming  the  right  to  share  equally  with  the  indi- 
vidual creditors  in  the  distribution.  Judge  Andrews,  writing  the 
opinion,  says: 

"Tbe  payee  of  tbe  note  bad  a  right  to  prescribe  the  security  which  he 
would  accept  for  tbe  loan.  He  chose  to  take  the  Joint  and  several  individual 
note  of  the  parties,  with  the  name  of  Mrs.  Lockwood  added.  By  the  con- 
tract it  was  made  the  several  debt  of  each  of  the  makers,  and  we  perceive 
no  ground,  in  abstract  justice,  why  Famum  or  his  successor  in  interest  cannot 
have  tbe  l)eneflt  of  tbe  security  according  to  Its  terms,  and  the  right  to  prove 
tbe  debt  against  tbe  separate  estate  of  the  decedent,  and  share  equally  with 
tbe  other  separate  creditors  In  tbe  distribution.  The  fact  that  be  knew  that 
tbe  money  was  borrowed  for  the  use  of  the  flrm  makes,  we  think,  no  differ- 
ence. If  he  had  required  separate  security,  by  mortgage  or  othenvlse,  on 
tbe  individual  property  of  one  of  the  flrm,  there  could  be  no  doubt  that  It 
would  be  vaUd  against  the  separate  creditors  of  tbe  Individual  partner,  not- 
withstanding he  knew  for  what  purpose  the  money  was  borrowed.  •  •  * 
He  did  not  lend  tbe  money  on  tbe  credit  of  the  flrm,  or  on  the  flrm  obligation, 
but  on  the  Joint  and  several  proiuise  of  the  individuals  who  composed  it 
and  of  Mrs.  Lockwood.  We  need  not  consider  whether  he  could  have  proved 
it  in  bankruptcy  as  a  flrm  debt  on  showing  the  circumstances.  This  has  not 
been  done,  and  there  can  be  no  question  of  election  as  betwe«i  the  Joint  and 
separate  estate,  as  tbere  is  no  Joint  estate.    We  think  the  authorities  sustain 
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the  view  abore  stated,  and  show  tbat  the  debt  of  Mrs.  Lockwood  for  the 
money  paid  In  discharge  of  her  obligation  on  the  note  was  provable,  and  en- 
titled her  to  share  pro  rata  with  the  otha  separate  creditors  of  the  decedent 
in  the  distribution." 

So  that  whether  the  equities  are  first  with  the  partners  or  first 
with  the  creditors,  the  partnership  property  transferred  by  assign- 
ment to  the  assignee  is  first  subject  to  the  partnership  debts,  the 
individual  property  of  the  individual  partners  is  first  subject  to  the 
payment  of  his  individual  debts,  and  the  partners  and  the  creditors 
have  the  right  to  demand  the  wplication  of  the  firm  property  to 
the  payment  of  the  firm  debts.  The  bank,  by  accepting  the  note  of 
Stephen  P.  Hallock,  indorsed  by  Roscoe  C.,  elected  to  continue  the 
obligation  as  an  individual,  rather  than  a  firm,  indebtedness;  and 
such  claim,  under  the  authority  last  cited,  could  be  enforced  with 
the  individual  debts  against  the  property  of  the  individual  debtors. 
The  bank  could  have  demanded  the  firm  obligation  had  they  chosen 
to  do  so,  but,  having  accepted  the  joint  and  several  obligation  of 
the  members  of  the  firm  instead  of  the  firm  obligation,  they  must  be 
held  to  such  election.  It  cannot  be  that  they  are  in  a  position  in 
equity  to  enforce  their  claim  against  the  individual  property  of  the 
debtors,  and  be  allowed  to  participate  with  the  individual  creditors 
in  preference  to  firm  creditors,  and  also  be  in  a  position  to  demand 
pa3rment  with  the  firm  creditors  out  of  the  firm  property  in  pref- 
erence to  the  individual  creditors  of  the  members  of  the  firm,  at 
their  election. 

I  am  therefore  of  the  opinion,  after  a  careful  consideration  of  the 
authorities  cited,  that  tfie  claim  of  the  National  Bank  of  Coxsackie 
should  not  be  allowed  aS  against  the  partnership  property  of  the 
firm  of  S.  P.  Hallock  &  Son  until  after  the  claims  against  the  part- 
nership are  first  paid  or  satisfied  from  said  property.  Having  ar- 
rived at  this  conclusion,  it  is  not  necessary  to  decide  as  to  whether 
the  collateral  security  should  first  be  esdiausted .  before  resorting 
to  the  property  of  the  firm. 

Ordered  accordingly. 
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(48  HIM:  Bep.  65«.) 

WILSON  T.  COHEN. 

(Snprane  Oonrt,  Appellate  Term.    Norember  29,  1005.) 

Bills  ahd  Noras— AorioN—FitAnD— Evidence— Suffioiknot. 

In  an  action  on  a  note,  evidence  held  sufficient  to  sustain  defendant's 
contention  tbat  plaintiff  obtained  the  note  by  false  representations  as 
to  tbe  accounts  dne  a  business  sold  to  defendant,  for  the  purchase  price 
of  which  the  note  was  given. 

Appeal  from  City  Court  of  New  York. 

Action  by  Isaac  Wilson  against  Morris  Cohen.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial„  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Karasik  &  Kotzen,  for  appellant. 
Henry  Hoelljes,  for  respondent 

PER  CURIAM.  Plaintiff  sues  on  a  promissory  note  for  $900. 
Defendant  denies  any  consideration  for  note,  and  for  a  separate  de- 
fense alleges  that  the  note  was  part  payment  for  the  sale  of  a  cer- 
tain business  and  outstanding  amounts  belonging  to  a  corporation  of 
which  plaintiff  was  the  principal  owner  and  manager,  and  that  the 
%endor  (said  corporation)  guarantied,  as  part  of  the  terms  of  sale, 
the  payment  of  all  the  accounts,  which  were  known  and  designated  as 
"outstanding  accounts,"  and  agreed  to  compensate  and  reimburse 
the  def endant .  f or  any  losses  which  he  might  sustain  in  the  collec- 
tion of  said  outstanding  accounts,  and  defendant  alleged  a  loss 
upon  such  outstanding  accounts  of  over  $2,200,  which  he  counter- 
claimed  against  plaintiff's  demands.  The  plaintiff,  he  claims,  ob- 
tained the  note  on  the  strength  of  these  representations.  The 
plaintiff  denied  these  allegations.  The  defendant  practically  claims 
that  plaintiff  obtained  the  note  by  false  representations  as  to  the 
moneys  due  the  concern  sold  to  the  defendant,  and  he  sought  to 
counterclaim  at  least  to  the  extent  of  the  loss  upon  such  accounts. 
The  court  dismissed  the  counterclaim,  and  held  that  there  was  no 
fraudulent  representation  by  plaintiff,  and  no  defense  to  plaintiff's 
claim.  To  this  ruling  and  to  the  refusal  of  the  court  to  submit  any 
question  to  the  jury,  the  defendant  duly  excepted.  By  direction  of 
the  court  the  jury  found  a  verdict  for  plaintiff  in  the  sum  of  $921. 
Defendant  appeals. 

It  seems  to  us  that  there  was  some  evidence  offered  tending  to 
sustain  the  defendant's  contention,  and  an  issue  was  thereby  raised 
that  should  have  been  submitted  to  the  jury.  He  introduced  evidence 
to  show  certain  representations  as  to  the  accounts  being  good  and 
collectible,  true,  and  correct,  and  no  claims  of  any  kind  existing, 
and  that  he  subsequently  discovered  that  a  large  number  of  claims 
existed  against  the  concern  and  that  there  were  accounts  uncol- 
lectible. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 
96N.Y.S.— « 


Digitized  by 


Google 


114  06  NEW  XOBK  8UPPL.BMBNT  (Sup.  Ct. 

■nd  130  N«w  Tork  BUU  RvporUr' 

SCOTT,  P.  J.  (concurring).  I  do  not  think  that  the  defendant  sus- 
tained the  plea  oi  fraud,  except,  perhaps,  with  regard  to  the  Monroe 
Bank  claim.  The  written  representations  as  to  the  book  accounts 
are  that  they  are  "genuine,  bona  fide"  accounts,  and  there  is  nothing 
to  show  that  they  were  not.  Even  if  the  plaintiff  made  an  additional 
oral  representation  that  they  were  collectible,  there  is  no  legal  evi- 
dence that  they  were  not,  merely  evidence  that  some  of  the  credit- 
ors refused  to  pay  in  full.  As  to  the  claim  of  $1,400  against  the 
Monroe  Bank,  however,  the  representation  is  that  it  was  "genuine, 
bona  fide,  and  correct."  There  is  some  evidence  that  it  was  not  cor- 
rect, and  that  the  plaintiff  knew,  or  was  chargeable  with  knowledge, 
thereof.  As  to  the  representation  that  there  were  no  claims  against 
the  company,  that  must,  I  think,  be  limited  to  claims  which  had  been 
preferred  prior  to  the  date  of  the  representation,  or,  at  the  very 
most,  to  valid,  enforceable  claims  that  might  be  made  thereafter. 
It  could  not  have  been  intended  as  a  representation,  or  even  guaranty, 
that  no  (Mie  would  ever  prefer  an  unfounded  claim. 


(48  Misc.  R^.  645.) 

WAINWRIOHT  y.  INTBKUBBAN  ST.  BT.  CO. 

(Supreme  Court,  Appellate  Term.    Noyemb«r  28,  1905.) 

1.  TuAir- iRsntuoTioNB— Plkadiro  and  Bvidenoe  to  Sustain. 

In  an  action  for  injury  to  a  street  car  passenger,  a  charge  tbat  the 
mere  fact  of  a  car  moving  does  not  militate  against  the  plaintlfl,  that 
It  Is  a  que8tl(m  for  the  Jury  whether  there  was  negligence  on  the  part  of 
defendant,  and  that,  If  the  plaintiff  could  reach  the  car  and  the  car 
was  slowly  moving,  the  law  leaves  it  for  the  Jury  to  say  whether  the 
plaintiff  was  guilty  of  negligence  In  attempting  to  board  the  car  at  the 
time,  was  erroneous,  under  the  allegation  of  tiae  complaint  that  the  car 
bad  come  to  a  standstill  and  plalntUTs  testimony  that  It  might  have 
been  moving  "a  little  bit ;  a  child  could  have  got  on  it  tfaongb." 

2.  OaBRIEBS— INJUBT  TO  Pabsknokk— Vabianoe. 

Where  plaintiff  alleged  In  his  complaint  that  the  car  came  to  a  stand- 
still for  the  purpose  of  allowing  him  to  board  It,  be  could  not  recover  on 
proof  that  the  car  was  moving,  no  matter  how  slightly,  when  he  at- 
tempted to  board  It 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Clement  H.  Wainwright  against  the  Interurban  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  U. 

Bayard  H.  Ames  and  E.  Merriam  Bagg,  for  appellant 
Radigan,  Burgin  &  Grey,  for  respondent. 

MacLEAN,  J.  The  plaintiff  alleged  that  on  the  3d  day  of  June, 
1903,  the  plaintiff  herein  duly  signaled  to  the  moterman  and  con- 
ductor in  charge ;  that  the  "car  thereupon  came  to  a  standstill,  and 
plaintiff  was  carefully  and  prudently  in  the  act  of  boarding  said  car, 
when,  without  any  warning  to  said  plaintiff,  said  car  was  suddenly  and 
violently  started,  causing  plaintiff  to  be  thrown  from  said  car."    He 
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testified  on  his  direct  that  he  attempted  to  get  on  the  car  backward, 
that  he  had  an  umbrella  and  a  small  parcel  in  his  right  hand,  attemp- 
ted to  get  on,  took  hold  with  his  left  hand  on  the  upright  of  the  car 
and  his  right  foot  on  the  board,  and  that  tiie  car  stopped.  But  on 
cross-examination  he  said:  "It  might  be  moving  a  little  bit.  A 
child  could  have  got  on  it,  though,  fsay  a  child  could  have  got  on." 
The  only  other  witness  to  the  dleged  accident  said  he  hailed  the  car, 
the  car  stopped,  and  he  tried  to  get  on.  Upon  this  state  of  the  evidence, 
for  none  was  oflfered  by  the  defendant,  except  as  to  the  absence  of  any 
report  of  the  alleged  accident,  and  tmder  the  pleading,  it  was  error  and 
afforded  a  gbod  exception,  to  charge : 

"The  mere  fact  of  a  car  moving  does  not  militate  against  the  plaintiff.  Tbe 
law  says  it  becomes  a  qnestion  for  you  to  say  wbetber  or  not  tiiat  was  neg- 
ligence on  tbe  iMTt  of  tbe  def aidant  If  tbe  plaintiff  coald  reach  the  car, 
and  tbe  car  was  slowly  moving,  the  law  leaves  it  for  yon  to  say  whether  or 
not  the  plaintiff  was  guilty  of  negligence  at  attemptii^  to  hoard  the  car  at 
that  timfe" 

It  was  further  error  to  refuse  to  charge : 

"Than  the  plaintiff  in  his  complaint  in  this  case  alleged  that  tbe  car  came 
to  a  standstill  for  the  purpose  of  allowing  him  to  board  it,  and  that  if  the 
Jnry  believes  that  tbe  car  was  moving  when  he  attempted  to  board  the  car, 
no  matter  bow  slightly,  that  tbe  verdict  mnst  be  for  tbe  defendant" 

See  Coleman  v.  Met.  St.  Ry.  Co.,  82  App.  Div.  436,  81  N.  Y.  Supp. 
836. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

SCOTT,  P.  J.,  concurs.    GILDERSLEEVE,  J.,  taking  no  part 


(48  Misc.  Rep.  68&) 

MULIiARKBT  V.  INTBRURBAN  ST.  RT.  CO. 

(Supreme  C!oiu:t  Appellate  Term.     November  28,  1906.) 

Appbai>— Rkvuw— Habiclxss  Ebbor— Remabks  or  Ooukskl. 

There  being  doubt  as  to  the  sufficiency  of  the  evidence.  Judgment  for 
plaintiff  will  be  reversed  for  statemoits  of  his  counsel  to  tbe  Jury,  un- 
supported by  the  evidence,  and  calculated,  as  well  as  designed,  to  prej- 
udice them  against  defendant 

[Ed.  Note. — For  cases  In  {mint,  see  vol.  8,  Cent  Dig.  Appeal  and  Error, 
I  413S.1 

Appeal  from  City  Court  of  New  York. 

Action  by  James  MuUarkey  against  the  Interurban  Street  Rail- 
way Company.  From  a  judgment  on  a  verdict  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Bayard  H.  Ames  and  E.  Merriam  Bagg,  for  appellant. 
Otto  Horwitz,  for  respondent. 
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PER  CURIAM.  This  case  has  been  twice  tried;  a  former  judg- 
ment in  behalf  of  plaintiff  having  been  reversed  (88  N.  Y.  Supp.  699) 
on  the  ground  that  the  verdict  was  against  the  evidence.  The  evi- 
dence to  sustain  the  verdict  in  the  present  case  is  by  no  means 
satisfactory;  but,  after  two  juries  have  arrived  at  the  same  conclu- 
sion as  to  the  facts,  we  should  be  disposed  to  accept  the  second 
verdict,  were  it  not  for  the  persistence  of  plaintiff's  counsel  in  mak- 
ing statements  to  the  jury  unsupported  by  any  evidence  in  the  case, 
and  calculated,  as  well  as  designed,  to  prejudice  the  jury  against  the 
defendant.  In  a  case  where  there  is  so  much  doubt,  as  in  the  present, 
whether  the  evidence  is  sufficient  to  sustain  the  verdict,  we  may 
not  say  that  these  irrelevant  and  improper  statements  did  not  turn 
the  scale  in  plaintiff's  favor. 

Judgment  reversed,  and  new  trial  granted,  with  Costs  to  appel- 
lant to  abide  the  event. 


BROWN  et  al.  v.  COHEN  et  aL 

(Supreme  Court,  Appellate  Term.    November  29,  1905.) 

Tbiai/— Intbodootion    of    Evidence— CuMTn,A.TivK    Bvidkrob— Refusal    to 

HEAB    WnNESSBS. 

Wbere  the  only  issne  in  the  case  la  one  of  fact,  and  defendants  pro- 
duced three  wltnesBes  on  their  side  and  offered  to  produce  two  more,  it 
was  error  for  the  trial  Justice  to  refuse  to  hear  the  additional  witnesses, 
on  the  gronnd  that  their  testimony  would  be  merely  cumulatlTe,  and  to 
thereupon  resolve  the  question  of  fact  in  favor  of  plaintiffs. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Abraham  Brown  and  another  against  Morris  Cohen  and 
another.  Frofn  a  judgment  for  plaintiffs,  defendants  appeal.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Stanislaus  N.  Tuckman,  for  appellants. 
Walter  A.  Saxon,  for  respondents. 

SCOTT,  P.  J.  The  only  question  in  the  case  was  one  of  fact ;  i.  e., 
whether  or  not  plaintiffs  had  been  paid.  The  defendants  produced 
three  witnesses  to  support  the  plea  of  payment,  and  offered  to  pro- 
duce two  more;  but  the  justice  refused  to  hear  them,  because  their 
testimony  would  be  merely  cumulative.  Thereupon  the  justice  re- 
solved the  question  of  fact  in  favor  of  plaintiffs.  The  only  justifiable 
reason  in  this  case  for  refusing  to  hear  cumulative  evidence  would  be 
that  the  fact  to  prove  which  the  evidence  is  offered  was  already  suffi- 
ciently proven ;  and,  unless  the  justice  was  satisfied  that  the  plea  of 
payment  had  been  sustained,  he  should  not  have  refused  to  hear  the 
corroborative  testimony. 

Judgement  reversed,  and  new  trial  granted,  with  costs  to  abide  the 
event    All  concur. 
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KOESTER  V.  NEW  YORK  CITY  RT.  CO. 

(Supreme  Court,  Appellate  Term.    November  28,  190S.) 

Apfkai/— SxooND  Rkvebsal. 

Where,  after  the  rerersal  on  a  former  appeal  of  a  judgment  for  plain- 
tiff on  the  ground  that  the  evidence  preponderated  in  defendant's  behalf, 
a  aecmid  trial  resulted  in  a  verdict  for  plaintiff,  and  plaintiff's  evidence 
on  both  trials,  if  believed,  would  have  justified  the  verdict,  there  being 
nothing  to  Indicate  that  the  jury  were  influenced  by  pasdion  or  preju- 
dice, a  second  reversal  on  a  pure  question  of  fact  1b  not  justified. 

Appeal  from  City  Court  of  New  York. 

Action  by  Joseph  Koester  against  the  New  York  City  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  un- 
less plaintiff  stipulate  to  reduce  the  judgment  to  $1,159.90,  in  which  case 
the  judgment,  as  reduced,  to  be  affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Bayard  H.  Ames,  for  appellant. 
Charles  Steckler,  for  respondent. 

SCOTT,  P.  J.  On  a  former  appeal  a  judgment  in  favor  of  plain- 
tiff was  reversed,  because  in  the  opinion  of  this  court  the  evidence  pre- 
ponderated in  behalf  of  the  defendant.  90  N.  Y.  Supp.  375.  On  the 
second  trial,  with  a  record  subject  to  no  legal  objection,  the  juiy  have 
again  found  in  plaintiff's  favor.  On  both  trials  the  plaintiff's  evidence, 
if  believed,  would  have  justified  the  verdict.  There  is  nothing  to  indi- 
cate that  the  jury  were  influenced  by  passion,  prejudice,  or  partiality,  and 
I  do  not  think  that  we  can  justify  a  second  reversal  upon  a  pure  ques- 
tion of  fact.  The  verdict  was,  however,  in  my  opinion  excessive,  and 
should  be  reduced. 

The  judgment  will  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event,  unless  the  plaintiff  wul  stipu- 
late to  reduce  the  judgment  to  $1,159.90,  in  which  case  the  judgment, 
as  reduced,  will  be  affirmed,  without  costs  of  this  ai^>eal.    All  ccmcur. 


POX  V.  WOODS. 
(Supreme  Court,  Appellate  Term.    November  29,  1905.) 

1.    SAUeS— CONTRACT<— BbBACH— MlABUBE   OF  DaKAOKS. 

In  an  action  for  breach  of  a  contract  to  purchase  a  lease  of  a  house 
and  furniture  therein,  plaintiff  was  entitled  to  recover  the  difference 
between  the  contract  price  of  the  furniture  and  what  she  was  able  to  ob- 
tain therefor  on  a  resale  fairly  conducted,  and  tbe  pro  rata  amount  of 
roit  she  was  compelled  to  pay  less  any  amount  she  received  for  the  rent 
of  rooms  in  the  house  during  such  period,  together  with  certain  expenses 
to  which  she  was  placed  In  packing  articles  lu  the  house. 

[Sd.  Note. — For  cases  in  point,  see  vol.  4S,  Cent  Dig.  Sales,  i  1107.] 
2l  Sauk— Pbivatk  Sale— Rkasonablenebb. 

.Where,  after  breach  of  a  contract  for  tbe  purchase  of  household  fur- 
niture, plaintiff  resold  the  furniture  at  private  sale,  and  tbe  evidence 
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in  an  action  for  bt«ach  of  tite  contract  as  to  tte  efforts  made  hr  plain- 
tiff to  obtain  a  large  price  for  the  furniture  was  meaner,  the  qneatlon 
whether  the  aale  was  fairly  conducted  should  hare  been  submitted  to 
the  Jury. 

8.  Sams. 

Where,  In  an  action  for  breach  of  a  contract  for  the  purchase  of 
certain  household  furniture,  etc,  plaintiff  claimed  that  she  was  dam- 
aged by  certain  exitenses  to  which  she  was  put  In  packing  certain  fur- 
niture, the  reasonableness  of  audi  expenses  was  for  the  Jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Nettie  B.  Fox  against  Lucy  A.  Woods.  From  a  Munici- 
pal Court  judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

See  94  N.  Y.  Supp.  344. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.JJ. 

Wray  &  Callaghan,  for  appellant 
Josiaih  Cantor,  for  respondent. 

SCOTT,  P.  J.  Defendant  agreed  to  purchase  from  plaintiff  for  the 
sum  of  $1,000  the  lease  of  a  house  and  the  furniture  therein.  Two 
hundred  dollars  was  paid  on  account  of  the  purchase,  but  before  the 
time  agreed  upon  for  the  completion  of  the  sale  had  arrived  defendant, 
for  no  justifiable  cause  so  far  as  the  record  shows,  repudiated  the 
agreement  and  refused  to  complete  it.  Plaintiff  elected,  as  was  her 
right,  to  resell  the  property  and  hold  defendant  for  the  loss.  Upon  such 
resale  there  was  a  loss  of  $350,  which  sum,  less  the  $200  paid  by  de- 
fendant at  the  time  of  making  the  contract,  was  claimed  as  plaintiiFs 
loss  on  the  sale.  The  sale  was  to  have  been  consummated  on  Septem- 
ber 15th,  and  the  resale  was  not  completed  until  October  1st,  and  plain- 
tiff also  claims  for  $75,  being  the  rent  from  September  15th  to  October 
1st,  which  she  was  obliged  to  pay  in  consequence  of  defendant's  default. 
She  also  claims  for  certain  expenses  to  which  she  was  put  in  paddng 
articles  not  agreed  to  be  purchased  by  defendant 

We  are  of  opinion  that  plaintiff  was  entitled  to  a  recovery  upon  all 
these  items  of  damage,  and  if  the  question  of  the  amount  of  such  dam- 
age had  been  left  to  the  jury,  and  the  present  judgment  had  resulted 
from  an  undirected  verdict,  we  should  have  found  no  difficulty  in  affirm- 
ing it.  For  some  reason,  however,  the  justice  directed  a  verdict,  and  left 
nothing,  so  far  as  these  items  are  concerned,  to  the  determination  of  the 
jury.  It  is  undoubtedly  the  rule  that,  when  a  purchaserof  personal  prop- 
erty has  refused  to  complete  the  purdiase,  the  vendor  may,  if  hesoelects, 
sell  the  property  for  the  best  price  he  can  obtain  and  hold  the  purchaser 
for  the  difference ;  and  it  is  not  absolutely  necessary  that  the  sales  should 
be  made  at  auction  or  that  notice  should  be  given  to  the  defaulting  pur- 
chaser, yet  it  is  essential  that  the  sale  must  be  fair  and  such  as  is  most 
likely  to  produce  most  nearly  the  full  and  fair  value  of  the  article.  Van 
Brocklen  v.  Smeallie.  140  N.  Y.  70,  35  N.  E.  415.  The  resale  is, 
after  all,  only  a  method  of  ascertaining  the  damage  suffered  by  the 
seller,  and  the  price  obtained  is  only  evidence  as  to  the  damage.  .How- 
ever conclusive  may  be  this  evidence  when  the  sale  is  made  at  auction,  or 
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upon  notice  to  the  defaulting  purchaser,  we  are  of  opinion  that  where, 
as  in  the  present  case,  the  sale  is  by  private  treaty,  and  no  notice  is 
given  to  the  party  to  be  charged,  the  question  as  to  Uie  manner  in  which 
tfie  resale  was  conducted  and  the  reasonableness  of  the  efforts  made  to 
obtain  a  fair  price  should  be  submitted  to  the  jury.  Especially  is  this 
so  in  the  case  at  bar,  for  the  evidence  as  to  the  efforts  to  obtain  a  large 
price  was  at  best  but  meager.  So,  as  to  the  other  items  of  damage,  it 
should  have  been  left  to  the  jury  to  say  whether  the  amount  paid  out 
for  packing  was  reasonable.  As  to  the  rent  from  September  16th  to 
October  1st,  we  think  that  it  constituted  an  item  of  damage ;  but,  if  the 
plaintiff  collected  any  sums  for  the  rent  of  rooms  during  that  period, 
the  amount  so  collected  should  be  deducted  from  the  rent. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  me  event    All  concur. 


(48  Misc.  Rep.  453.) 

In  re  HEARST  et  al. 

(Supreme  Onurt,  Special  Term,  New  York  County.    Noyeznber,  190B.) 

1.  Blkottorb— Baixots— VOTIRO  Masks. 

Although  Election  Law,  Laws  1898,  p.  96S.  c.  886,  1 106,  rule  7,  defines 
a  valid  voting  mark  as  one  Btralght  line  across  another  straight  line,  a 
ballot  win  not  necessarily  be  held  invalid  because  the  marks  constituting 
the  cross  are  not  exactly  straight  or  even  or  regular,  but  such  ballot  will 
be  held  valid  If  there  Is  a  substantial  compliance  with  the  law,  and  not 
a  manifest  Intent  to  evade  or  violate  it 

2l  Sahb. 

Any  Irr^nilarlty  in  a  voting  mark,  due  to  dimly-Ughted  booths,  tremn- 
lotis  or  nervous  hands,  bad  eyesight,  etc.,  Is  harmless,  and  It  Is  only  where 
an  attonpt  to  make  a  dlstingnishing  mark  can  be  Inferred  that  the  bal- 
lot should  be  rejected. 

[Bd.  Note. — ^Tor  cases  In  point,  see  vol.  18,  (3ent  Dig.  Elections,  f  167.] 

&  Samb. 

A  slight  upward  stroke  before  beginning  the  downward  stroke  of  the 
voting  mark  on  a  ballot  does  not  invalidate  the  ballot,  but  a  distinct  and 
firmly  drawn  loop  affords  evidence  of  Intent  to  make  a  distingiilshing 
mark,  and  the  ballot  will  be  rejected. 
4^  Sakx. 

A  ballot  Is  not  necessarily  rendered  invalid  by  reason  of  the  elector's 

having  retraced  his  stroke  in  making  the  voting  mark,  bnt  the  test  of 

validl^  is  whether  the  peculiarity  of  marking  is  accidental  or  designed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18,  Cent  Dig.  Elections,  f  167.] 

&  Sake. 

A  ballot  is  not  invalidated  by  the  fact  that  some  of  the  lines  of  the 
voting  mark  extend  outside  the  voting  circle  or  space,  provided  the 
point  of  intersection  lies  within  such  circle  or  space. 
[Bd.  Note. — ^Tor  cases  in  point,  see  vol.  18,  Cent  Dig.  Elections,  i  164.] 

6.  Same— DiBTiKouiBKiRa  Mabkb. 

Hie  fact  that  a  mark  on  a  ballot  is  small  and  not  easily  dlstlngaiBh- 
able,  or  is  in  some  inconspicuous  position.  Is  not  evidence  that  such  mark 
was  accidental. 

T. 


Under  Election  Law,  Laws  1898,  p.  971,  c.  335.  (  110,  subd.  2,  rule  9, 
which,  in  eCTect,  declares  ballots  containing  distinguishing  marks  void, 
any  marie  not  anthorlzed  by  law  and  which  distinguishes  a  ballot,  al- 
though appearing  on  the  reverse  side  of  the  ballot,  is  as  fatal  as  if  it 
appcired  on  the  face  thereof. 
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8.  Save— Pbescvftions. 

It  is  presumed  that  any  distinguishing  mark  appearing  on  a  ballot, 
whether  on  Its  face  or  on  its  back,  was  there  at  the  time  the  ballot  left 
the  hands  of  the  elector,  onless  the  ballot  Is  protested  on  QMdlled  groundB : 
in  which  case  it  will  be  deemed  that  only  the  speclfled  defect  existed  at 
the  time  the  ballot  was  opened. 

9.  Sake. 

Tears  in  ballots  are,  in  general,  presumed  to  have  been  made  by  the 
voter. 

[Bd.  Note.— For  cases  in  point,  see  vol.  18,  Cent.  Dig.  Elections,  |  164.] 

10.  Saue. 

Marks  on  ballots  whidi  are  so  indistinct  that  it  is  impossible  to  deter- 
mine whether  they  were  made  by  the  printer  or  the  voter  do  not  in- 
validate the  ballot. 

Mandamus  proceedings,  under  section  114  of  the  Election  Law,  Laws 
1896,  p.  966,  c.  909,  instituted  on  the  application  of  William  Randolph 
Hearst  and  others  for  a  judicial  investigation  of  allied  void  and  pro- 
tested ballots  cast  at  an  election  held  in  the  county  of  New  York  on 
November  7, 1905. 

Clarence  J.  Shearn  (Austin  G.  Fox,  Clarence  J.  Shearn,  William 
Allaire  Shortt,  H.  de  Forest  Baldwin,  Edward  B.  Whitney,  Walter  L. 
Rathbome,  Wm.  B.  Waring,  Frederick  W,  Noble,  Joseph  F.  Darling, 
and  Joseph  T.  Weed,  of  counsel),  for  William  Randolph  Hearst,  can- 
didate for  mayor  on  the  Municipal  Ownership  League  ticket. 

Parker,  Hatch  &  Sheehan  (Alton  B.  Parker,  John  F.  Cloonan,  and 
Eugene  L.  Richards,  of  counsel),  for  George  B.  McClellan,  candidate 
for  mayor  on  the  Democratic  ticket. 

ICnox  &  Dooling  (Charles  H.  Knox,  John  J.  Dooling,  R.  Bumham 
Moffat,  W.  Benton  Crisp,  M.  Warley  Platzek,  Edward  Swann,  Jacob 
Marks,  and  Walter  S.  Logan,  of  counsel),  for  Tammany  Hall  Law 
Committee. 

Arthur  C.  Butts  and  Terence  A.  Farley,  Asst.  Corp.  Counsel,  for 
board  of  canvassers. 

Gherardi  Davis,  for  assembly  and  aldermanic  candidates. 

Louis  L.  Delafield  and  Alexander  A.  Mayper,  for  William  Travers 
Jerome,  candidate  for  district  attorney. 

GIEGERICH,  J.  Since  so  many  new  counsel  are  constantly  appear- 
ing in  this  proceeding,  owing,  doubtless,  to  the  fact  that  it  is  pro- 
tracted through  so  many  days,  and  that  late  afternoon  and  evening 
sessions  are  held,  it  may  be  useful  to  set  forth  some  of  the  chief  rules 
which  have  guided  me  in  my  findings  on  contested  ballots,  and  the 
principles  underlying  such  rules,  in  order  that,  as  counsel  come  in, 
they  may,  as  far  as  possible,  be  apprised  of  the  course  of  the  proceed- 
ings so  far  had.  Although  the  Election  Law,  Laws  1898,  p.  968,  c. 
335,  rule  7,  §  105,  defines  a  valid  voting  mark  as  one  straight  fine  cross- 
ing anoUier  straight  line,  a  ballot  will  not  necessarily  be  held  invalid  be- 
cause the  marks  constituting  the  cross  are  not  exactly  straight,  or 
even,  or  regular.  If  there  be  a  substantial  compliance,  without  a  mani- 
fest intent  to  evade  or  violate  the  law,  the  ballot  is  held  valid.  In 
determining  whether  a  ballot  has  been  marked  so  as  to  be  distinguish- 
able, it  should  not  only  be  kept  in  mind  that  the  primary  object  of  the 
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present  act  is  to  insure  secrecy  and  purity  of  the  ballot  (People  ex  rel. 
Nichols  V.  Board  of  Canvassers,  129  N.  Y.  395,  29  N.  E.  327, 14  L.  R. 
A.  624)  >  but,  on  the  other  hand,  it  should  equally  be  kept  in  mind 
that  voters  often  have  to  mark  the  ballots  under  unfavorable  conditions. 
The  voting  booths  are  narrow,  and  oftentimes  dimly  lighted,  and  the 
shelves  serving  as  tables  may  foe  more  or  less  uneven  in  surface.  Some 
hands  are  tremulous  or  nervous,  and  others  are  stiff,  untrained,  and 
Uttle  accustomed  to  holding  a  pencil.  There  may  be  dimness  of  eye- 
sight. The  texture  or  thi<^ess  of  the  paper  may  vary,  and  the  qual- 
ity of  the  lead  in  the  pencil  may  be  inferior.  Any  irregularity  appar- 
ently due  to  a  cause  just  enumerated,  or  any  similar  cause,  is  harmless, 
and  it  is  only  where  an  attempt  to  make  a  distinguishing  mark  can  be 
inferred  that  the  ballot  should  be  rejected.  For  instance,  a  slight  up- 
ward stroke  before  beginning  the  downward  stroke  is  a  habit  of  many 
men,  and  does  not  invalidate  a  ballot.  But  where,  instead  of  such 
slight  upward  stroke,  there  is  a  distinct  and  firmly  drawn  loop,  evi- 
dence of  intent  is  present,  and  the  ballot  will  be  rejected.  Sometimes 
a  resort  to  a  magnifying  glass  is  permissible  and  helpful  to  determine 
whether  the  mark  in  question  was  intentional  or  accidental,  as  where 
one  line  parallels  another ;  the  question  being  whether  such  second  line 
was  made  designedly,  or  was  due  to  unevenness  in  the  pencil  point. 
The  same  may  be  said  of  a  split  at  the  end  of  a  line.  A  ballot  is  not 
necessarily  invalid,  however,  even  though  the  elector  has  retraced  his 
stroke,  and  eadi  case  has  to  be  determined  on  its  own  facts ;  the  test 
being  whether  the  peculiarity  of  marking  is  accidental  or  designed. 
So,  too,  an  enlargement  may  occur  at  the  upper  end  of  the  line,  and 
be  either  a  blur  caused  by  the  softness  and  breaking  down  of  the  lead 
of  the  pencil  as  pressure  is  first  applied  to  begin  the  stroke,  or  it  may 
be  a  mark  caused  with  obvious  intent,  by  moving  the  pencil  about 
before  banning  the  downward  stroke.  In  such  a  case,  again,  the  use 
of  a  magnifying  glass  is  helpful,  not  for  the  purpose  of  discovering 
whether  Siere  is  such  an  enlargement  (that  fact  being  perfectly  obvious), 
but  for  the  purpose  of  discovering  whether  it  was  caused  in  the  one  way 
just  mentioned  or  the  other. 

One  point  has  been  practically  agreed  upon  by  all  concerned,  and 
that  is  that  a  ballot  is  not  invalidated  by  the  mere  fact  that  some  of  the 
lines  extend  outside  the  voting  circle  or  space,  provided  the  point  of 
intersection  lies  within  such  circle  or  space.  The  mere  fact  that  a  mark 
may  be  small  and  not  easily  distinguishable,  or  is  in  some  inconspicu- 
ous position  upon  the  ballot,  is  no  evidence  that  such  mark  was  acci- 
dental. If  a  mark  of  identification  had  been  prearranged  between  a 
voter  and  one  who  had  purchased  his  vote,  the  mark  agreed  upon  would, 
of  course,  be  neither  decided  nor  very  distinct,  nor  placed  in  a  con- 
spicuous position.  Such  a  course,  they  would  be  well  aware,  would 
defeat  the  purpose  of  the  corrupt  transaction  by  inAralidating  the  bal- 
lot Any  mark  not  authorized  by  law,  and  which  distinguishes  a  bal- 
lot, appearing  on  the  reverse  side  of  the  ballot,  is  as  fatal  as  though  it 
aiq>eared  upon  the  face  thereof.  Election  Law,  Laws  1898,  p.  971,  c. 
335,  §  110,  subd.  2,  rule  9.  The  general  presumption  is  that  any  dis- 
tinguishing mark  appearing  upon  a  ballot,  whether  upon  its  face  or 
on  its  back,  was  there  at  the  time  the  ballot  left  the  hands  of  the  elector. 
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There  is  an  exception  to  this  presumption,  however,  in  a  case  where  the 

ground  of  protest  is  specified.  In  such  cases  it  will  be  deemed  that  only 
the  defect  so  specified  existed  at  the  time  the  ballot  was  opened,  and 
the  decision  of  the  canvassers  must  stand  or  fall  upon  the  ground  alone. 
If,  however,  the  protest  is  general,  and  states  no  ground,  the  general- 
presumption  above  stated  obtains.  Tears  in  ballots  are  presumed  not 
to  have  been  made  by  the  voter,  except  as  above  noted.  So,  too,  marks 
are  Held  not  to  invalidate  the  ballot  when  they  are  so  indistinct  that 
it  is  impossible  to  determine  whether  they  were  made  by  the  printer  or 
by  the  voter. 


(48  Misc.  Rep.  441.) 

In  re  HEARST  et  al. 

(Snpreme  Court,  Special  Term,  New  Tork  Oounty.    November  27,  1905.) 

1.  EUCnONS— BAUiOTB— DZSIORATION  OF  VOTEB'S  CHOICK. 

Section  105  of  the  Election  Law,  Laws  1898,  p.  966,  c.  835,  containing 
directliMia  to  voters,  declares  that  certain  ttiings.  snch  aa  making  any 
distinct  mark  npon  a  ballot,  or  defacing  or  tearing  the  ballot,  or  making 
any  erasure,  "shall  not  be  lawful."  It  farther  provides  that,  in  marking  hla 
ballot,  the  elector  "should  observe  tbe  following  rules,"  and  states  seven 
rules  for  the  designation  of  the  elector's  choice,  using  in  general  the 
words  "should,"  "may,"  and  "can"  in  stating  what  the  elector  should 
do.  Section  110,  rule  9,  Laws  1S98,  p.  971,  c.  335,  relating  to  canvass  of 
votes,  enumerates  as  the  things  which  invalidate  a  ballot  those  which 
are  declared  by  section  105  not  to  be  lawful,  and  no  others.  Held,  that 
the  failure  of  a  voter  to  comply  with  any  of  the  advisory  directions  of 
section  105,  contained  In  the  rules  for  marking  the  ballots,  does  not  in- 
.  validate  the  ballot,  or  render  it  blank  as  to  aiiy  offices  to  be  filled. 

2.  Same— CoNSTBUCTioN  of  Ballots. 

Election  Law,  Laws  1898,  p.  069,  c.  336,  i  110,  subd.  2,  rules  1-7,  pre- 
scribe general  rules  for  the  construction  of  ballots.  Rule  8  provides 
that  where  a  voting  mark  is  made  at  the  head  of  one  tldcet, 
and  another  voting  mark  Is  made  in  the  voting  space  before  the  name  of 
a  candidate  on  another  ticket,  the  ballot  shall  be  counted  for  all  the  can- 
didates on  the  former  ticket,  except  the  one  as  to  whom  the  voting  mark 
Is  made  in  the  voting  space  before  the  name  of  his  opponent,  and  shall 
be  counted  for  such  opponent  Rule  6  provides  that  If  a  voting  mark 
is  made  at  the  head  of  more  tlian  one  ticket,  and  if  on  either  of  such 
tldcets  there  shall  be  candidates  for  an  office  for  which  ho  other  can- 
didate is  named  on  the  other  tickets  so  marked,  the  vote  shall  be  counted 
for  such  candidates.  Rule  7  provides  that  if,  for  any  reason,  'it  is  im- 
possible to  determine  the  elector's  choice"  of  a  candidate  for  an  office,  his 
vote  shall  not  be  counted  for  such  office.  Held  that,  where  one  ticket, 
designated  as  the  "J.  Nominators,"  contained  the  name  of  but  one  can- 
didate, J.,  who  was  running  for  District  Attorney,  and  another  ticket, 
known  as  the  "Municipal  Ownership,"  contained  a  list  of  candidates 
for  all  offices,  including  one  S.  as  candidate  for  District  Attorney,  ballots 
having  a  voting  mark  at  the  head  of  both  tickets  would  be  counted  for 
all  Municipal  Ownership  candidates  except  S.,  and  Instead  of  8.  they 
would  be  counted  tm  J.  * 

8.  Saioe. 

Ballots  having  marks  at  the  head  of  the  R^nbllcan  ticket  and  of  the 
J.  Nominat(»B'  ticket,  and  also  having  marks  in  the  voting  space  before 
J.'s  name  and  before  the  name  of  H.,  who  was  candidate  for  mayor 
on  the  Municipal  Ownership  ticket,  would  be  counted  for  H.  for  mayor 
and  for  J.  for  District  Attorney,  and  for  the  Republican  candidates  for 
other  offices.  The  additional  mark  at  the  head  of  the  T.  Nominators' 
ticket  was  not  such  a  distinguishing  mark  as  to  vitiate  the  ballot 
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4.  BAta. 

Bnectkm  Law,  Imwu  1888,  p.  MO,  c.  SS8,  f  110,  niML  2,  rule  2,  expressly 
provides  that  when  a  mark  bas  been  made  in  a  voting  circle,  and  another 
in  any  voting  space  below  that  circle,  the  latter  mark  shall  be  treated 
as  snrpluaage. 

&  BaHB— CORTBBTB— INTKRIGATION    OV    BaLIiOTS— POWKBS    OF    GOimT. 

Under  Election  Law,  Laws  1896,  p.  966,  c.  909,  |  114,  authorizing  a 
jndida]  investigation  of  ballots  on  a  writ  of  mandamna  Issued  upon  the 
application  of  a  candidate,  the  court  is  not  limited  to  determining  whether 
the  ballots  investigated  are  valid  or  voM,  but  may  go  further,  and  deter- 
mine for  whom  such  ballots  should  be  bunted. 

Mandamus  proceedings,  under  section  114  of  the  Election  Law,  Laws 
1896,  p.  966,  c.  909,  instituted  on  the  application  of  William  Randolph 
Hearst  and  others  for  a  judicial  investigation  of  alleged  void  and  pro- 
tested ballots  cast  at  an  election  held  in  the  county  of  New  York  on 
November  7, 1905. 

The  opinion  states  the  &cts  and  the  nature  of  the  questions  passed 
upon. 

Charles  H.  Knox  and  John  T.  Dooling,  for  the  Democratic  party  in 
the  county  of  New  York. 
Lewis  th  Delafield,  for  William  Travers  Jerome. 

GIEGERICH,  J.  This  is  a  judicial  investigation  of  alleged  void 
and  protested  ballots  cast  in  the  county  of  New  York  at  the  election 
held  on  November  7, 1905,  made  under  a  writ  of  mandamus  issued  pur- 
suant to  section  114  of  the  Election  Law,  Laws  1896,  p.  966,  c.  909. 
At  the  election  referred  to  William  Travers  Jerome  was  a  candidate 
for  the  district  attorneyship.  Upon  all  the  ballots  in  dispute  his  name 
appeared  alone  in  a  column  under  the  party  title  "The  Jerome  Nomi- 
nators," at  the  head  of  which  there  is  a  black  square,  a  device  or  emblem 
chosen  in  conformity  with  section  56  of  the  Election  Law.  There  was 
the  customary  voting  circle  at  the  head  of  this  column,  and  also  the 
customary  voting  space  before  his  name.  His  name  did  not  appear  in 
any  other  column,  and  each  of  the  other  tickets,  viz.,  the  Republican, 
Democratic,  Socialistic,  Prohibition,  Socialistic  Labor,  and  Municipal 
Ownership  League,  had  its  own  candidate  for  .the  <:^ce  of  District 
Attorney.  The  tickets  of  the  first  two  parties  mentioned  contained  the 
names  of  candidates  for  all  offices  for  which  the  elector  could  have  voted. 
The  ticket  last  mentioned  was  nearly  a  complete  one.  A  large  number 
of  ballots  have  been  marked  by  the  electors  by  making  the  voting  mark 
in  the  circle  at  the  head  of  what  may  be  called  the  Jerome  column, 
and  a  second  voting  mark  in  the  circle  at  the  head  of  the  Republican, 
Democratic,  or  Municipal  Ownership  League  column,  as  the  case  may 
be.  The  first  and  principal  question  relates  to  ballots  of  the  class  just 
described,  and  is  whether  they  shall  be  counted  at  all,  and,  if  so,  for 
whom.  Although  some  of  them  have  been  returned  as  void  by  the  in- 
spectors, and  hence  presumably  have  not  been  counted  for  any  candi- 
(fate,  no  contention  is  made  by  any  of  the  attorneys  that  such  rejection 
was  warranted.  Such  possible  question  as  there  may  be  as  to  their 
validity  will  be  referred  to  later  and  at  a  more  convenient  point  in  the 
discussion.  Later  on,  also,  will  be  considered  the  question  of  a  ballot 
marked  in  the  Republican  circle,  in  the  voting  space  before  the  name 
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of  Mr.  William  Randcdph  Hearst,  the  candidate  for  mayor  on  the  Mu- 
nicipal Ownership  League  ticket,  and  in  the  circle  above  and  in  the  vot- 
ing space  before  Mr.  Jerome's  name.  Ballots  of  the  class  first  men- 
tioned, i.  e.,  those  marked  in  the  Jerome  circle  as  well  as  in  the  circle 
of  some  other  ticket,  should,  it  is  estaUished,  be  counted  for  all  offices 
except  that  of  District  Attorney.  The  statute  in  express  language  so 
declares  (Election  Law,  Laws  1898,  p.  971,  c.  335,  §  110,  subd.  3,  rule 
6),  and  the  Court  of  Appeals  has  so  held  (People  ex  rel.  Feeny  v. 
Board  of  Canvassers,  156  Nf  Y.  41,  60  N.  E.  425).  Rule  6,  just  re- 
ferred to,  provides  as  follows : 

"If  the  elector  shall  have  made  a  Totlng  mark  In  more  than  one  circle  at 
the  head  of  the  tickets,  and  If  on  either  of  such  tickets  there  shall  be  one  or 
more  candidates  for  office  for  which  no  other  candidate  or  candidates  is  or 
are  named  on  such  other  ticket  or  tickets  so  marked  In  the  circle,  his  yote 
shall  be  counted  for  such  candidate  or  candidates." 

That  is  to  say,  candidates  whose  names  appear  on  both  tickets,  or 
on  one  ticket  without  any  competitor  on  the  other  ticket,  are  voted  for 
by  such  ballot.  This  the  statute  expressly  provides.  As  to  what  should 
be  done  in  the  case  of  the  other  candidates  on  such  ballots  it  is  silent, 
and  that  is  the  question  presented.  To  put  it  omcretely,  a  ballot  so 
marked  at  the  head  of  the  Municipal  Ownership  League  ticket  and  at 
the  head  of  the  ticket  bearing  Mr.  Jerome's  name  alc»ie  would  conced- 
edly  be  counted  for  Mr.  Hearst  and  all  his  fellow  candidates  except 
Mr.  Clarence  J.  Sheam,  the  candidate  for  District  Attorney.  The  ques- 
tion is,  should  it  be  counted  for  Mr.  Jerome  or  be  regarded  as  a  blank 
ballot  so  far  as  the  district  attorneyship  is  concerned?  Rule  7,  subd. 
2,  §  110,  throws  light  upon  this  point.     It  provides  as  follows : 

"Subject  to  the  foregoing  rules,  if  the  elector  marks  more  names  than  there 
are  persons  to  be  elected  to  an  office,  or  if  for  any  other  reason  it  is  impossible 
to  determine  the  elector's  choice  of  a  candidate  for  an  office  to  be  filled,  bis 
vote  shall  not  be  counted  for  such  office,  but  shall  be  returned  as  a  blank 
vote  for  such  office." 

This  sets  up  as  a  general  test  the  possiWlity  of  determining  the  elect- 
or's choice.  If  it  is  possible  to  determine  such  choice,  his  ballot  is  to 
be  counted  as  he  intended ;  if  it  is  impossible  to  so  determine,  his  ballot 
shall  not  be  counted,-  but  treated  as  a  blank  to  that  extent.  This  test 
is  by  the  language  of  rule  No.  7  made  operative  in  all  cases  not  specific- 
ally provided  for  in  the  preceding  rules,  which  provide  as  follows: 

"Rule  No.  1.  U  the  elector  shall  have  made  a  voting  mark  In  the  circle 
above  one  ticket  only,  and  no  other  voting  mark  appears  on  other  ticket  or 
tickets,  and  if  no  name  shall  have  been  written  in  the  blank  column,  he  shall 
be  deemed  to  have  cast  his  vote  for  all  the  candidates  on  the  ticket  so  marked 
In  the  circle.  Rule  No.  2.  If  the  elector  shall  have  made  a  voting  mark  in 
the  circle  above  one  ticket  only,  and  shall  have  also  made  a  voting  mark  or 
marks  in  the  voting  space  or  spaces  before  the  name  or  names  of  a  candidate 
or  candidates  only  on  the  ticket  so  marked  in  the  circle,  the  voting  marks 
In  the  spaces  before  the  names  of  candidates  on  such  ticket  shall  be  treated 
as  surplusage,  and  his  vote  shall  be  deemed  to  have  been  cast  for  all  the  can- 
didates on  the  ticket  so  marked  in  the  circle.  Rule  No.  3.  If  the  elector  shall 
have  made  a  voting  mark  in  the  circle  above  one  ticket  only,  and  shall  have 
also  made  a  voting  mark  In  the  voting  space  or  spaces  before  the  name  or 
names  of  a  candidate  or  candidates  on  one  or  more  other  tickets,  he  shall  be 
deemed  to  have  cast  his  vote  for  all  the  candidates  on  the  ticket  so  marked 
tn  the  circle,  except  for  those  for  whom  he  has  Indicated  his  intention  not  to 
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▼ote  by  making  a  voting  matfc  In  tb«  Totlng  space  before  the  name  or  names 
of  Individual  candidates  on  one  or  more  other  tickets,  or  by  writing  a  name 
In  tbe  blank  column;  and  the  candidate  or  candidates  so  Individually  voted 
for  on  such  other  ticket  or  tickets  shall  be  deemed  to  be  the  voter's  choice 
tor  such  office  or  offices;  provided,  however,  that:  Rule  No.  4.  When  two  or 
more  persons  are  to  be  voted  for  for  the  same  office,  as  two  or  more  justices 
of  the  Supreme  Court  or  presidential  electors,  and  the  names  of  the  several 
candidates  therefor  are  printed  under  the  title  of  the  office  for  which  all  are 
mnnlng,  and  the  elector  shall  have  made  a  voting  mark  In  the  circle  at  the 
head  of  a  ticket,  and  sbnll  also  have  made  a  voting  mark  In  the  voting  space 
before  the  name  of^one  or  more  of  a  group  of  candidates  for  such  office  on 
ottier  tickets,  provldhig  that  he  shall  not  have  marked  the  names  of  two  or 
more  of  such  candidates  upon  the  same  line  upon  the  ballot  he  shall  be  deemed 
to  have  cast  his  vote  for  all  the  candidates  for  such  office  so  individually 
marked  and  for  those  marked  In  the  circle,  except  for  those  candidates  under 
such  circle  so  marked  who«e  names  are  upon  the  same  line  on  the  ballot  as 
the  names  of  the  candidates  so  Individually  marked,  or  written  In  tbe  blank 
column,  unless  In  addition  to  making  the  voting  mark  In  the  circle  at  the 
bead  of  the  ticket  be  shall  also  have  made  a  voting  mark  before  each  one  of 
the  group  of  candidates  for  such  office  for  whom  he  desires  to  vote  on  the 
ticket  so  marked  in  the  circle;  provided  further,  however,  that:  Rule  No.  5. 
When  two  or  more  persons  are  to  be  voted  for  for  the  same  office,  as  two  or 
more  justices  of  the  Supreme  C!ourt  or  presidential  electors,  and  the  names  of 
the  several  candidates  therefor  are  printed  on  any  ticket  under  the  title  of 
the  office  for  which  all  are  running,  and  the  electors  shall  hare  made  a  voting 
mark  in  the  circle  at  the  head  of  the  ticket,  and  shall  also  have  made  a  voting 
mark  in  the  voting  space  before  the  name  of  more  than  one  of  the  group  of 
candidates  for  such  office  printed  on  the  same  line  on  the  ballot  on  other  tickets, 
or  by  writing  the  name  or  names  of  a  candidate  or  candidates  in  the  blank 
column,  he  must  also  indicate  by  voting  marks  in  the  voting  spaces  on  the 
ticket  BO  marked  in  the  circle  the  individual  candidates  of  the  group  of  can- 
didates on  such  ticket  for  whom  he  desires  to  vote,  or  his  vote  shall  only  be 
counted  for  the  candidates  for  such  office  which  are  so  individually  marked 
on  other  tickets,  or  written  in  tbe  blank  column.  Rule  No.  6.  If  tbe  elect- 
'or  shall  have  made  a  voting  mark  in  more  than  one  circle  at  the  head  of  the 
tickets,  and  if  on  either  of  such  tickets  there  shall  be  one  or  more  candi- 
dates for  office  for  which  no  other  candidate  or  candidates  is  or  are  named 
on  such  other  ticket  or  tickets  so  marked  in  the  circle,  his  vote  shall  be  counted 
for  such  candidate  or  candidates." 

It  will  be  seen  that  these  rules,  for  the  most  part,  declare  what  shall 
be  the  significance  and  effect  of  certain  marks  or  combinations  of  marks 
the  most  likely  to  occur.  In  all  such  cases  there  is  no  question  to  be 
left  to  the  inspectors  of  election  or  the  courts  as  to  the  meaning  of  the 
marks.  The  Legislature  wisely  refrained,  however,  from  attempting 
to  foresee  and  provide  for  all  possible  combinations,  and  instead  estab- 
lished a  final  and  general  rule  under  which  the  courts  should,  when 
appealed  to,  determine  whether  and  to  what  extent  the  vote  should  be 
counted.  Applying  this  test  to  the  marking  within  two  circles  on  a 
ballot,  it  may  be  said  that  if  there  are  two  or  more  candidates  on  the 
second  ticket  so  marked  in  the  circle  there  is  no  question  that  it  would 
be  "impossible  to  determine  the  elector's  choice"  as  to  such  two  or  more 
candidates.  The  theory  of  allowing  a  mark  in  a  particular  circle  to 
count  as  a  vote  for  all  candidates  under  that  circle,  except  such  as  the 
elector  has  indicated  his  intention  not  to  vote  for  by  making  a  voting 
mark  in  the  space  before  the  name  of  some  candidate  or  candidates  on 
some  other  ticket,  and  of  counting  the  ballot  for  such  other  candidate  or 
candidates  thus  individually  designated  (Election  Law,  §  110,  subd.  2, 
'  rule  3),  is  that  a  general  choice  shall  be  given  effect  except  where  in 
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conflict  with  a  particular  choice ;  in  other  words,  the  general  choice  of 
all  the  individuals  of  the  group  expressed  by  the  voting  maiic  in  the 
circle  is  overridden  by  the  particular  choice  of  certain  individuals  in 
other  columns,  expressed  by  marks  in  the  voting  squares  before  such 
other  names.  Where  the  name  of  an  individual  is  printed  alone  in  a 
column,  however,  the  specific  intention  to  vote  for  that  individual  is 
as  indubitably  expressed  by  making  the  mark  in  the  drcle  as  by  making^ 
it  before  his  name.  In  eiliier  case  it  is  that  candidate,  and  nobody  else, 
that  the  elector  can  have  intended  to  choose.  No  other  name  stood  in 
the  colimm,  and  no  other  name  could  have  attracted  the  elector  to  it. 
All  this  reasoning  fails,  however,  when  two  or  more  names  appear  in 
the  second  column.  It  is  only  where  the  second  column  ccmtains  only 
one  name  that  a  mark  in  the  circle  logically  and  legally  has  the  same 
significance  as  though  it  were  made  in  the  voting  space  before  the  name. 
Where  an  elector  votes  for  two  gfroups  of  candidates,  say  A.,  B.,  C,  D. 
and  A.,  B.,  E.  for  offices  one,  two,  three,  and  four,  he  clearly  chooses  A. 
and  B.  because  they  are  on  both  tickets.  With  equal  clearness  he  chooses 
D.  for  the  fourth  office,  because  D.  has  no  competitor  for  that  office. 
He  has,  however,  failed  to  express  a  preference  for  either  C.  or  E.,  the 
rival  candidates  for  the  third  office,  because  he  has  apparently  attempted 
■  to  vote  for  both  by  precisely  the  same  method,  viz.,  by  indicating  his 
choice  of  the  gp-oups  in  which  they  respectively  stand.  One  act  is  of 
exactly  the  same  force  and  significance  as  the  other,  and  offsets  the 
other,  and  the  ballot  is  left  neutral  as  to  that  office,  and  cannot  be  count- 
ed for  either  candidate. 

A  general  prc^sition  contended  for  in  the  brief  on  behalf  of  the 
Democratic  party  in  the  county  of  New  York  is  that  "a  legal  vote  re- 
quires not  the  mere  absence  of  an  objectionable  mark  on  the  ballot, . 
but  a  positive  affirmative  act  in  compliance  with  the  statutory  direction." 
I  do  not  so  construe  the  act  On  the  contrary,  in  People  ex  rel.  Nichols 
v.  Board  of  Canvassers,  129  N.  Y.  395,  at  page  402,  29  N.  E.,  at  page 
330  (14  L.  R.  A.  624),  the  Court  of  Appeals  said: 

"In  the  absence  of  Bome  clear  and  positive  prohibition  In  the  statnte  against 
counting  such  ballots,  the  tendency  of  the  courts  would  undoubtedly  be  In 
the  direction  of  effectuating,  as  far  as  possible,  the  Intent  of  the  votw.  But 
It  Is  the  duty  of  this  court  to  declare  the  law  as  It  finds  It  and  If  a  fair  con- 
sideration of  the  language  used  In  the  statnte  and  its  general  policy  should 
result  In  the  exclusion  of  the  ballots  in  question.  It  may  be  said  that  it  was 
not  the  first  time  that  a  citizen  attempted  to  ezerdse  a  right  and  either 
through  neglect,  mistake,  at  ignorance  failed  In  the  accomplishment  of  his 
object" 

So  far  ar  any  positive  prohibition  applicaUe  to  the  case  under  dis- 
cussion is  concerned,  it  should  be  observed  that  section  105,  under  the  ti- 
tle, "Preparation  of  Ballots  by  Electors,"  contains  certain  directions  to 
voters,  and  it  is  therein  declared  that  certain  things  "shall  not  be  lawful," 
such  as  making  any  mark  upon  the  official  ballot  other  than  a  cross  mark 
with  a  pencil  having  black  lead,  and  in  the  circles  or  voting  spaces  only, 
or  writmg  anything  thereon  other  than  the  name  or  names  of  persons 
not  printed  upon  the  ballot,  or  defacing  or  tearing  a  ballot  in  any  man- 
ner, or  making  any  erasure.  The  foregoing  provisions  are  doubtless 
imperative,  but  the  section  then  goes  on  with  certain  other  provisions, 
which  forthe  mostpartseem  clearly  to  be  permissive  or  directory.    Seven 
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rules  are  set  forth,  with  an  introduction  as  follows:  "The  elector 
should  observe  the  following  rules  in  marking,  his  ballot"  It  is  notice- 
able that  the  language  here  passes  from  the  imperative  form  used  be- 
fore to  the  advisory  form.  The  seven  rules  referred  to  provide  as 
follows : 

"Rule  1.  If  the  elector  desires  to  vote  a  straight  ticket,  that  Is,  for  each 
and  eTei7  candidate  of  one  party  for  whatever  office  nominated,  be  should 
make  a  cross  X  mark  In  the  drde  above  the  name  of  the  party  at  the  head  of 
the  ticket.  Bule  2.  If  the  elector  desires  to  vote  a  spilt  ticket,  that  Is,  for  can- 
didates of  different  parties,  he  shonld  not  make  i  cross  X  mark  In  the  circle 
above  the  name  of  any  party,  but  should  make  a  cross  X  mark  In  the  voting 
■pace  before  the  name  of  each  candidate  for  whom  he  desires  to  vote  on  what- 
ever ticket  he  may  be.  Rule  3.  If  thft  ticket  marked  In  the  circle  for  a 
straight  ticket  does  not  contain  the  names  of  candidates  for  all  offices  for 
which  the  elector  may  vote,  he  may  vote  for  candidates  for  such  offices  so 
omitted  by  making  a  cross  X  mark  before  the  names  of  candidates  for  such 
offices  on  other  tickets,  or  by  writing  the  names,  if  they  are  not  printed  upon 
the  ballot,  in  the  blank  colnmn  under  the  title  of  the  office^  Rule  4.  If  the 
elector  desires  to  vote  for  any  person  whose  name  does  not  appear  upon  the 
ballot  he  can  so  vote  by  writing  the  name  with  a  pencil  having  black  lead 
in  the  proper  place  in  the  blank  colnmn.  Rule  5.  The  elector  can  vote  blank 
for  any  office  by  omitting  to  make  a  cross  X  mark  in  any  drcle,  and  making 
a  cross  X  mark  in  the  voting  space  before  the  name  of  evwy  candidate  he 
desires  to  vote  for,  except  for  the  office  for  which  he  desires  to  cast  a  blank 
vote.  Rule  6.  In  the  case  of  a  question  submitted  the  elector  shall  make  a 
cross  X  mark  In  the  blank  square  space  on  the  ri|^t  of  and  after  the  answer 
"yes'  <h:  'no'  which  he  desires  to  give  on  each  such  question  submitted.  Rule  7. 
One  straight  line  crossing  another  straight  line  at  any  angle  within  a  circle,  or 
within  the  voting  spaces,  shall  be  deemed  a  valid  voting  mark." 

It  will  be  further  observed  that  in  the  enunciation  of  the  first  six 
rules  the  words  "should,"  "may,"  and  "can"  are  for  the  most  part  used. 
It  is  significant  also  that  rule  No.  9  of  section  110,  which  relates  to  the 
canvass  of  votes,  and  defines  what  shall  constitute  a  void  ballot,  and 
commands  that  "upon  such  ballot  no  vote  for  any  candidate  thereon 
shall  be  counted,"  corresponds  completely  with  the  imperative  provision 
of  section  105.  The  very  things  which  section  105  states  "shall  not  be 
lawful"  are  the  things,  and  the  onl)r  things,  mentioned  bv  rule  9,  of 
section  110  as  rendering  a  ballot  void.  The  things  which  a  voter  is 
advised  to  do  or  not  to  do  in  the  latter  portions  of  section  106  are  not 
mentioned  in  section  110,  which  alone  imposes  the  penalties.  My  con- 
clusion is  that  a  failure  to  comply  with  any  of  these  advisory  directions 
to  voters  as  to  how  to  vote  for  the  candidates  desired  did  not  of  itself 
invalidate  any  of  the  ballots  in  dispute,  or  render  them  blank  as  to  any 
of  the  offices  to  be  filled. 

Instead  of  the  general  proposition  above  contended  for  on  behalf  of 
the  Democratic  party  in  the  county  of  New  York,  therefore,  the  follow- 
ing would  be  a  more  accurate  statement,  namely,  that  where  the  inten- 
ti(Mi  of  the  elector  is  ai^>arent,  his  ballot  should  be  counted,  unless  there 
is  some  clear  and  positive  prohibition  in  the  statute  against  such  count- 
ing, br  unless  so  doing  would  be  in  contravention  of  the  general  policy 
of  the  statute  and  a  fair  construction  of  the  language  used.  In  the 
present  case  there  is  certainly  no  positive  prohibition  against  counting 
tallots  of  the  kind  now  in  question.  Neither  do  I  think  that  to  count 
them  would  be  in  contravention  of  the  policy  of  the  statute.  The  pur- 
pose of  that  statute  was  to  insure  secrecy  and  purity  of  the  ballot,  and 
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thits  to  check  or  prevent  bribery  by  rendering  it  impossible  for  the 
briber  to  ascertain  for  whom  the  purchased  voter  had  cast  his  ballot. 
For  this  reason  the  courts  have  been  alert  and  scrutinizing  in  rejecting 
all  ballots  so  marked  as  to  be  distinguishable.  The  meth<^  of  marking 
the  ballots  in  dispute,  however,  is  obviously  one  not  calculated  to  iden- 
tify them.  It  was  a  natural  thin|[  to  do  for  an  elector  not  fully  con- 
versant with  the  complicated  provisions  of  the  election  law,  and  was  an 
honest  thing  to  do;  and  the  very  fact  that  it  was  so  much  anticipated 
and  discussed  before  the  election  as  a  method  which  many  voters  would 
doubtless  follow  renders  it  impossible  that  it  should  have  been  resorted 
to  by  prearrangement  between  a  briber  and  a  purchased  voter  as  a  meth- 
od of  identifying  a  ballot.  My  (fonclusion  is  that  the  intent  of  the 
electors  is  clearly  manifest  in  the  case  of  such  ballots,  and  that  there 
is  nothing  in  such  method  of  marking  to  violate  either  any  positive  pro- 
hibition of  the  election  law  or  its  general  policy  and  purpose,  and  that 
such  ballots  should  be  counted  for  Mr.  Jerome.  In  this  discussion  I 
have  made  no  reference  to  various  reported  cases  where  ballots  were 
marked  at  the  head  of  two  columns,  because  it  does  not  appear  in  any 
of  them  that  either  column  contained  a  single  name  as  in  this  case,  and 
therefore  reasons  applying  in  such  cases  and  in  the  present  one  are 
totally  different,  as  above  pointed  out. 

Reliance  is  placed  by  the  counsel  for  the  Democratic  party  in  the 
county  of  New  York  upon  an  expression  in  People  ex  rel.  Wells  v.  Col- 
lin, 19  App.  Div.  457,  at  page  469,  46  N.  Y.  Supp.  701,  viz. :  "That,  in 
determining  the  validity  of  a  vote  cast  under  the  provisions  of  that 
act  (meaning  the  present  election  law),  the  court  must  determine,  not 
merely  what  was  the  intention  of  the  voter,  but  whether  he  has  ex- 
pressed that  intention  in  the  manner  provided  by  law."  That  was  said, 
it  will  be  observed,  with  respect  to  the  validity,  not  the  meaning,  of  a 
ballot,  and  in  that  regard  differs  from  the  present  case.  There  the 
voter  had  made  his  voting  mark  before  the  name  of  the  candidate,  but 
not  within  the  voting  space.  The  court  pointed  out  that  this  was  a 
method  of  marking  explicitly  declared  by  the  statwte  to  be  "unlawful," 
and  was  in  violation  of  the  purpose  of  the  act,  which  was  to  preserve  the 
secrecy  of  the  ballot  In  both  these  respects,  as  above  shown,  the  pres- 
ent case  differs  from  that.  Here,  owing  to  the  exceptional  drcum- 
stances  that  one  of  the  columns  contained  only  a  single  name,  it  was 
possible  for  the  voter  to  make  his  intentic»i  plain  without  following  the 
directory  portions  of  the  statute,  and  at  the  same  time  without  violating 
any  of  its  express  prohibitions  or  identifying  his  ballot. 

The  next  question  presented  is  how  to  count  a  ballot  which  has 
marks  both  in  the  cirde  of  the  Republican  ticket  and  of  the  ticket  in 
which  Mr.  Jerome's  name  appears,  and  also  has  marks  in  the  voting  space 
before  Mr.  Hearst's  name  and  in  the  voting  space  before  Mr.  Jerome's 
name.  If  it  were  not  for  the  mark  in  the  voting  drde  above 
Mr.  Jerome's  name,  there  would  be  no  possible  question  that 
the  ballot  should  be  counted  for  Mr.  Hearst  for  mayor  and  Mr. 
Jerome  for  District  Attorney  and  for  the  Republican  candidates  for  all 
other  offices.  The  question  is  whether  the  additional  mark  in  the  circle 
above  Mr.  Jerome's  name  affects  the  ballot.  My  opinion  is  that  it  does 
not    The  intention  of  the  voter  is  clearly  shown  to  vote  for  Mr.  Hearst 
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for  mayor,  for  Mr.  Jerome  for  District  Attorney,  and  for  the  Repub- 
lican candidates  for  all  other  offices,  and  unless  it  appears  that  the  mark- 
ing was  made  for  the  purpose  of  identification,  such  intention  should 
be  given  effect.  If  it  was  marked  for  identification,  the  whole  ballot 
would,  of  course,  be  void.  It  would  be  a  very  strained  interpretation 
to  hold  that  such  marics  were  intended  for  distinguishing  marks,  or 
could  have  that  effect.  It  would  be  a  perfectly  natural  error  for  a  voter 
to  make  who  was  in  doubt  whether  to  mark  at  the  head  of  the  Jerome 
column  or  in  front  of  the  name  to  make  the  cross  in  both  places.  Be- 
sides all  this,  the  statute  expressly  provides  (rule  No.  2,  subd.  2,  |  110) 
that  when  a  mark  has  been  made  in  a  voting  circle  and  another  m  any 
voting  space  below  that  circle  the  latter  mark  shall  be  treated  as  sur- 
plusage.   The  ballot  should  be  counted  as  above  indicated. 

A  further  question  has  been  raised  as  to  whether  the  power  of  the 
court  in  such  a  proceeding  as  this  is  not  limited  to  determining  wheth- 
er the  ballots  in  question  are  valid  or  void,  widiout  going  furmer,  and 
determining  for  whom  they  should  be  counted.  If  the  board  of  can- 
vassers should  fail  to  agree  for  what  candidates  a  disputed  ballot  should 
be  counted,  it  is  difficult  to  see  how  the  question  could  ever  be  deter- 
mined if  it  is  not  one  intended  to  be  referred  to  the  court.  Moreover, 
it  has  been  the  practice  of  the  courts  without  question,  when  such  con- 
troversies have  come  before  them,  to  determine  not  only  whether  the 
ballots  are  void  or  not,  but  to  go  further,  and  determine  for  what  par- 
ticular candidates  they  should  be  counted.  An  illustration  of  this  prac- 
tice of  the  courts  is  found  in  People  ex  rel.  Feeny  v.  Board  of  Canvass- 
ers, 156  N.  Y.,  at  pages  40,  41,  and  64,  60  N.  E.  426. 

My  opinion  is  that  the  courts  properly  have  the  power  heretofore 
assumed  and  exercised  by  them  apparently  without  question  in  such 
cases.  Exercising  such  power  in  this  cast,  I  determine  that  all  the 
ballots  in  dispute  should  be  counted  for  Mr.  Jerome  for  the  district 
attorneyship,  and  for  the  candidates  for  the  other  offices  as  above  indi- 
cated, if  and  so  far  as  they  have  not  already  been  so  counted. 


KANIUK  T.  DRY  DOCK,  B.  B.  &  B.  R.  OO. 
(Supreme  Court,  Appellate  Term.    November  29,  1905.) 

DAKAOKS— IRJUBIES  TO  HOR8E8— HiBIRO  OF  Otheb  Anikai.. 

In  an  action  for  Injuries  to  a  horse.  It  la  error  to  allow  damages  for 
the  hire  of  a  horse  to  replace  the  injured  animal,  in  the  absence  of  evi- 
dence of  what  plaintiff  paid  for  such  hire,  or  that  he  paid  anything. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  William  Kaniuk  against  the  Dry  Dock,  East  Broadway 
&  Battery  Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

William  E.  Weaver,  for  appellant. 
Leopold  Freiman,  for  respondent. 
96N.Y.B^-» 
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SCOTT,  P.  J.  Unless  we  are  prepared  to  hold  that  the  mere  fact 
that  an  accident  happened  fastens  liability  upon  the  defendant,  this 
judg^nent  cannot  stand.  There  is  absolutely  no  evidence  of  negh- 
gence.  It  was  also  manifest  error  to  allow  anything  for  the  hire  of 
a  horse  to  replace  the  injured  animal.  There  is  no  evidence  of  what 
plaintiff  paid,  or  that  he  paid  anything.  All  we  have  is  his  brother's 
testimony  that  he  "usually"  charged  $2  a  day. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.   All  concur. 


(109  App.  Dlv.  427.) 

HAMBURGER  ▼.  BOARD  OF  ESTIMATE  AND  APPORTIONMENT  OF 
CITY  OF  NBW  YORK. 

(Snpreme  Court,  Appellate  Division,  First  Department    November  24,  1906.) 

1.  MAiTDAirDS — SuBjsor— Pboceedinos  or  Fdblio  Boabd. 

Where  petitioner  alleged  that  Laws  1SS9,  p.  610,  c.  443,  fixed  peti- 
tioner's salary  as  stenographer  at  $2,500,  and  that  he  was  entitled  to 
mandamus  to  compel  the  board  of  estimate  to  fix  his  salary  at  that  sum, 
but  argued  that  the  board  had  no  power  to  fix  said  salary,  as  it  bad  al- 
ready been  fixed  by  law,  he  did  not  abow  tbat  he  was  entitled  to  a  wilt 
of  mandamus. 

2,  MUNIOIFAI.  COBPOKATIONB— OmCKBS  AND   ElMFLOiriS— COVFENSATIOII. 

Consolidation  Act  I  1768,  Laws  1889,  p.  010,  c.  443,  fixing  the  salary 
of  the  stenographer  to  the  board  of  coroners  at  $2,500,  was  changed  by 
section  56  of  the  charter  (Laws  1901,  p.  32,  c.  466)  Rev.  Charter  1901, 
and  Acts  1902,  pp.  1067,  1068,  cc.  435,  436,  giving  the  board  of  estimate 
and  apportionment  power  to  fix -salaries  of  ofllceia 

Appeal  from  Special  Term,  New  Yory  County. 

Petition  by  Robert  Hamburger  for  a  writ  of  mandamus  against  the 
board  of  estimate  and  apportionment  of  New  York  City.  From  an 
order  granting  a  peremptory  writ,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Henry  K.  Davis,  for  petitioner. 
Charles  A.  O'Neil,  for  defendant 

CLARKE,  J.  Appeal  from  an  order  of  the  Spedal  Term  allowing 
a  writ  of  peremptory  mandamus  requiring  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York  forthwith  to  fix  the  salary  of 
the  petitioner  as  stenographer  to  the  board  of  coroners,  borough  of 
the  Bronx,  in  the  sum  of  $2,500  per  annum,  and  to  provide  the  neces- 
sary appropriation  for  that  purpose.  The  petitioner  was  appointed  ste- 
nographer.to  the  board  of  coroners  of  the  Bronx  on  January  10,  1902, 
at  a  salary  of  $2,000  per  annum,  and  has  been  receiving  said  salary  ever 
since.  He  claims  that  section  1768  of  the  Consolidation  Act,  Laws 
1889,  p.  610,  c.  443,  fixed  his  salary  at  $2,500,  and  that  therefore  he 
does  not  come  within  any  of  the  provisions  of  the  charter,  original  or 
amended,  which  gives  anybody  or  any  board  power  to  fix  his  salary  at 
any  other  amount ;  and  that,  being  fixed  by  law,  he  is  entitled  to  a  man- 
damus to  compel  the  observance  of  the  law  by  the  board  of  estimate  and 
apportionment.    At  the  outset  it  should  be  pointed  out  that  the  peti- 
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tioner  alle^  that  among  the  duties  required  of  the  board  of  estimate 
and  apportionment  is  "the  fixing  of  the  salaries  of  the  various  munici- 
pal employes  and  officers,  and,  among  others,  are  the  stenographers 
attached  to  the  board  of  coroners  in  the  various  boroughs  in  said  city" ; 
and  the  prayer  is  that  a  peremptory  mandamus  issue  directing  said 
board  to  fix  the  petitioner's  salaiy  at  $2,500,  as  required  by  law.  The 
case  cited  and  the  argument  had  up<»i  this  petition,  however,  are  to 
the  effect  that  the  board  had  no  power  to  fix  the  said  salary,  as  it  was 
already  fixed  by  law.  If  that  contention  be  sound,  how  can  the  court 
compel  the  board  to  perform  an  act  for  which  there  is  no  warrant  in 
law?  Mandamus  proceeds  upon  the  theory  of  a  clear  legal  right.  It 
is  to  correct  the  neglect  or  refusal  of  an  officer  or  board  to  do  that  which 
by  law  it  is  bound  to  do.  If  the  officer  or  board  has  discretion,  the 
court  will  not  control  the  exercise  of  that  discretion.  It  may  tell  the 
officer  to  act,  but  it  will  not  compel  him  to  act  in  a  particular  way.-  If 
he  has  no  power  to  act,  the  court  will  not  compel  him  to  do  that  which 
the  law  does  not.  So  that  if  the  petitioner's  contention  is  sound,  and 
his  salary  is  fixed  by  law,  the  board  has  no  control  over  it;  it  cannot 
fix  it.     He  has  mist^en  his  remedy,  and  mandamus  will  not  lie. 

Examining  the  question  on  its  merits,  in  the  case  relied  on  (Baker  v. 
City,  66  App.  Div.  350,  67  N.  Y.  Supp.  814),  the  salary  of  Baker,  the  ste- 
nographer to  the  Manhattan  coroners,  had  been  fixed  at  $2,500,  and 
there  was  no  question  about  that  He  sued  for  services  rendered  be- 
tween January  1,  1898,  and  January  1,  1899,  in  furnishing  transcripts 
to  the  District  Attorney,  and  there  was  a  stipulation  which  bound,  this 
court  upon  the  facts.  If  the  provisions  of  the  charter  then  construed 
still  remain  the  law,  that  case  is  controlling.  Before  the  charter  took 
effect,  the  consolidation  act  provided  for  four  coroners  in  the  city  and 
county  of  New  York.  By  section  1767,  Laws  1882,  p.  429,  c.  410, 
each  of  the  coroners  was  to  receive  a  yearly  salary  of  $5,000.  By  chap- 
ter 732,  p.  893,  of  the  Acts  of  1896,  section  1768  was  amended  so  that 
they  might  appoint  a  clerk  at  $3,500  a  year,  two  assistant  clerks  at 
$1,500  a  year,  and  a  skilled  stenographer  at  a  salary  of  $2,500  a  year,, 
and  6  cents  per  folio  for  all  transcripts  made  for  the  use  of  the  District 
Attorney's  office  by  direction  of  said  board ;  and  said  salary  and  folio 
rate  shall  be  provided  for  and  paid  to  the  said  stenographer  "in  the  same 
manner  as  the  clerk  of  said  board  of  coroners  is  paid,"  which  was  "a 
county  charge,  and  payable  as  other  county  salaries  are  paid."  By  the 
charter  (Laws  1901,  p.  645,  c.  466,  §  1570)  it  was  provided  that  there- 
after four  coroners  should  be  elected  in  the  borough  of  Manhattan, 
two  in  the  Bronx,  two  in  Brooklyn,  three  in  Queens,  and  two  in  Rich- 
mond. Section  1571  provided  that  the  coroners  in  each  borough  shall 
appoint  a  clerk,  who  shall  receive  an  annual  salary  to  be  fixed  by  the 
board  of  estimate  and  apportionment  and  the  Municipal  Assembly,  and 
sudh  and  so  many  assistant  clerks  as  shall  be  provided  for  in  the  annual 
estimate.  They  shall  also  appoint  a  stenographer  in  each  borough, 
whose  duty  it  shall  be  to  take  accurate  and  full  stenographic  minutes, 
and  transcribe  the  same,  of  all  proceeding^  and  testimony  taken  before 
a  jury  in  any  coroner's  court  held  by  any  of  said  coroners.  The  salaries 
or  other  compensation  of  such  coroners  shall  be  fixed  by  the  board  of 
estimate  and  apportionment  and  the  Municipal  Assembly.    Here  was  a 
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provision  for  coroners  and  their  subordinates  in  each  of  the  five  bor- 
oughs of  the  city.  So  far  as  the  Manhattan  coroners  are  concerned, 
their  salaries  and  that  of  each  of  their  subordinates  had  been  theretofore 
fixed  by  statute  law.  The  salary  of  all  of  them  in  express  language 
was  now  left  to  be  fixed  by  the  board  of  estimate  and  apportionment 
and  the  Municipal  Assembly,  with  the  exception  of  the  stenographers. 
This  court  held  in  the  Baker  Case  that  section  1768  of  the  consolida- 
tion act  still  governed,  and  that  the  stenographer  to  the  Manhattan 
board  was  entitled  to  $2,500  and  6  cents  a  folio  for  transcripts.  The 
provisions  of  the  charter  have  been  considerably  changed  since  then. 
Section  97  of  the  consolidation  act  reads : 

"The  Balariea  of  all  the  officers,  whose  offices  may  be  created  by  the  common 
council  for  the  purpose  of  giving  effect  to  the"  provisions  of  this  act,  shall 
subject  to  the  other  provisions  of  this  act,  be  prescribed  by  ordinance  or 
resolution  to  be  passed  by  the  common  council  and  approved  as  hereinbefore 
provided  for  the  approval  of  ordinances  or  resolutions." 

This  court  said  in  the  Baker  Case  that  section  66  of  the  charter 
appears  to  be  a  re-enactment  of  section  97  of  the  consolidation  act.  But 
it  seems  to  be  something  more.  The  language  was  at  the  time  of  the 
facts  under  consideration  in  that  case  as  follows : 

"Sec.  S6.  The  salaries  of  all  officers  whose  offices  may  be  created  by  the 
Municipal  Assembly  for  the  purpose  of  giving  effect  to  the  provisions  of  this 
act,  shall,  subject  to  the  other  provisions  of  'this  act  be  prescribed  by  ordinance 
or  resolution.  The  Municipal  Assembly  shall  hare  power  upon  the  recom- 
mendation of  the  board  of  estimate  and  apportionment  to  fix  the  salary  of 
any  officer  or  person  whose  compensation  is  paid  out  of  the  city  treasury, 
Irrespective  of  the  amount  fixed  by  this  act,  except  that  no  change  shall  be 
made  In  the  salary  of  an  elected  officer  or  head  of  a  department  during  the 
term  for  which  he  was  elected  or  amrainted." 

That  seems  to  be  a  broad  grant  of  power.  I  am  inclined  to  think 
that  "any  officer  or  person  whose  compensation  is  paid  out  of  the  city 
treasury  is  limited  only  by  the  words  "an  elected  officer  or  head  of 
a  department  during  his  term."  That  the  words  "irrespective  of  the 
amount  fixed  by  this  act"  are  not  words  of  limitation,  but  were  in- 
serted for  abundant  caution,  as  this  section  expressly  changed  the  law 
as  to  salaries  "fixed  in  the  act"  from  the  provisions  of  the  consolidation 
act.    There  was  a  still  further  change  in  the  Revised  Charter  of  1901 : 

"The  salaries  of  all  officers  whose  offices  may  be  created  by  the  board  of 
aldermen  for  the  purpose  of  giving  effect  to  the  provisions  of  this  act,  shall, 
subject  to  the  other  provisions  of  this  act  he  prescribed  by  ordinance  or  res- 
olution. It  shall  be  the  duty  of  the  board  of  aldermen,  upon  the  recommenda- 
tion of  the  iMMird  of  estimate  and  apportionment,  to  fix  the  salary  of  every 
officer  or  person  whose  compensation  Is  paid  out  of  the  city  treasury  other  than 
day  lalxwers,  and  teachers,  examiners  and  members  of  the  supervising  staff 
of  the  department  of  education,  irrespective  of  the  amount  fixed  by  this  act 
except  that  no  change  shall  be  made  in  the  salary  of  an  elected  officer  or 
head  of  a  department  during  his  term  of  office.  Salaries  need  not  be  uniform 
throughout  the  several  boroughs,  etc.  *  *  *  All  salaries  as  fixed  on  the 
first  day  of  January,  1902,  shall  continue  In  force  until  fixed  by  the  board 
of  aldermen  as  in  this  section  provided." 

On  April  8,  1902,  by  chapter  435,  p.  1067,  this  section  was  amended 
by  adding  this  clause : 

"All  salaries  as  fixed  on  the  1st  day  of  January,  1902,  shall  continue  In 
force  until  fixed  by  the  board  of  aldermen  as  In  this  section  provided,  ex- 
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cept  as  may  be  otberwlae  determined  by  the  board  of  estimate  and  apportion- 
ment  prior  to  the  first  day  of  May  In  the  year  1902  ooder  the  proTisions  of 
i  10  thereof." 

And  on  the  same  day,  by  chapter  436,  p.  1068,  the  Legislature  amend- 
ed section  10  by  adding  this  clause : 

"Between  January  1st  and  May  Ist  In  the  year  1902,  the  board  of  estimate 
and  apportionment  shall  hare  power  from  time  to  time  to  alter,  modify  and 
amend  the  budget  for  the  year  1902,  to  change  the  titles,  terms  and  condi- 
tion of  appropriations  contained  therein;  to  add  new  appropriations,  and 
abolish  any  that  may  be  nnneceeaary;  and  also  upon  the  recommendation 
of  the  mayor  or  any  borough  president  or  head  of  any  d^artment,  bureao, 
odice,  board,  or  commission  of  the  dty  of  New  York,  or  of  any  of  the  counties 
embraced  therein,  to  fix  the  salaries  In  any  of  said  offices,  departments, 
bureans,  boards  or  commissions." 

This  seems  to  have  been  as  broad  a  grant  of  power  as  human  lan- 
guage could  frame.  On  April  30,  1902,  the  board  of  estimate  and  ap- 
portionment, in  Accordance  with  the  power  conferred,  upon  the  writ- 
ten recommendation  of  the  corraers  of  the  borough  of  the  Bronx, 
under  date  of  April  14,  1902,  fixed  the  salary  of  their  stenographer  at 
S3,000,  and  he  has  been  paid  that  amount  ever  since,  and  has  received 
the  same,  so  far  as  appears,  without  complaint  up  to  the  1st  day  of 
March,  1905.  I  do  not  think  that  the  petitioner  was  entitled  to  the 
relief  granted,  and  the  order  must  be  reversed,  with  costs  of  the  appeal, 
and  the  motion  denied,  with  costs  to  appellant. 

PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ.,  concur. 

O'BRIEN,  P.  J.  I  concur  in  the  result  for  the  reason  that  I  think 
the  further  change  made  in  the  Revised  Charter  of  1901,  and  the 
amendment  by  chapter  485,  p.  1067,  of  the  Laws  of  1902,  operated  to 
change  the  law  as  it  stood  when  this  court  considered  the  question  in 
Baker  v.  City,  56  App.  Div.  350,  67  N.  Y.  Supp.  814.  Under  these 
amendments,  I  think  that  the  Legislature  has  conferred  upon  the  board 
of  estinrate  and  apportionment  the  power  to  fix  the  salary  of  stenogra- 
phers upon  the  written  recommendation  of  the  coroners  of  the  borough 
of  the  Bronx. 


a09  An>.  Dlv.  288.) 

In  re  JACOBS. 

(Supreme  Court,  Appellate  IHTlalon,  Second  Department    November  24,  1905.) 

L  KxxcDTOBS  aud  ADiiiNisTBATOBe— Glaimb  AQAinsi  Estate— JuBisDicTON  of 

SOBBOOATB. 

The  surrogate  has  Jnri8dlctl(m  to  pass  upon  the  question  whether  a 
claim  predented  against  an  estate  has  ever  been  rejected  by  the  executor. 

1  Sake— DisFi/TiD  Claims— Silence  oi-  ExEctrroB. 

The  silence  of  an  executor  during  the  period  intervening  the  filing  of 
a  dalm  against  the  estate  and  the  filing  of  bis  accounts  does  not  preclude 
him  from  disputing  the  claim. 

1  Same— Execdtob's  Dxoisior  on  Claims— Ooumunioation  to  Claimant's 
Atwbiikt. 

An  executor  is  justified  In  assuming,  in  the  absence  of  any  thing  to  the 
contrary,  that  his  decision  as  to  a  claim  presented  against  the  estate  will 
be  oommunlcated  to  the  attorney  for  the  claimant 
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4.  Sahx— NKOEmrrr  or  Writiho. 

The  decision  of  an  executor  on  a  claim  against  the  estate  need  not 
be  In  writing,  or  In  any  particular  form. 

Appeal  from  Surrogate's  Court,  Kings  Qjunty. 

In  the  matter  of  the  judicial  settlement  of  tiie  account  of  Samuel 
Jacobs,  as  executor  of  the  last  will  and  testament  of  Yetta  Jacobs,  de- 
ceased. Frcttn  a  decree  ordering  the  payment  of  a  certain  claim,  the 
executor  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Mitchell  May,  for  appellant. 
R.  M.  Cahoone,  for  respondent 

JENKS,  J.  I  am  of  c^inion  that  the  allowance  of  the  claim  was 
error.  Certainly  the  oral  c(»nmunication  of  the  executor  to  Mr.  O'Mal- 
ly,  then  the  attorney  for  the  claimant,  does  not  make  for  ttie  allowance 
of  the  claim  by  the  executor.  If  we  disregard  that  communication, 
it  then  appears  that  the  executor  made  no  sign  after  the  claim  was  pre- 
sented until  he  filed  his  accounts,  wherein  he  scheduled  the  claim  as  dis- 
puted. On  the  hearing  of  the  objections  filed  by  the  claimant,  the  exec- 
utor stated  in  open  court  that  he  would  enter  into  a  written  stipulation, 
submitting  the  merits  of  the  claim  to  the  surrogate,  or  permitting  the 
same  to  be  otherwise  tried.  But  the  learned  surrogate  determined  that 
the  claim  had  never  been  rejected,  and  therefore  it  was  allowed.  While 
the  surrogate  has  jurisdiction  to  pass  upon  that  question  (Matter  of 
Miles,  170  N.  Y.  75,  62  N.  E.  1084),  I  think  that  the  determination 
was  wrong.  Aside  from  the  dealings  with  Mr.  O'Mally,  which  could 
not,  in  any  event,  avail  the  claimant,  such  determination  was  necessar- 
ily based  upon  the  failure  of  the  executor  to  make  any  sign  during  the 
period  intervening  the  filing  of  the  claim  and  the  filing  of  the  accounts, 
and  the  dispositicMi  of  the  claim  in  the  account,  and  the  attitude  of  the 
executor  upon  the  hearing  of  the  claimant's  objections  to  the  account. 
But,  first,  the  silence  of  the  executor  after  the  filing  of  the  claim  did 
not  conclude  him.  The  doctrine  that  the  lapse  of  a  reasonable  time 
without  objection  made  transforms  an  account  rendered  into  an  account 
stated  has  a  much  more  restricted  application  when  the  claimant  deals 
with  an  executor,  and  the  Court  of  Appeals  refused  to  apply  it  when 
similar  inaction  of  an  executor  followed  the  presentation  of  a  claim; 
observing,  also,  that  the  creditor  must  see  to  it  that  the  claim  is  admit- 
ted or  allowed,  or  else  commence  an  action.  Schutz  v.  Morette,  146 
N.  Y.  137,  40  N.  E.  780.  See,  too.  Matter  of  Callahan,  162  N.  Y.  320, 
325,  46  N.  E.  486.  Second,  as  to  the  account  itself,  it  appears  that  the 
executor  scheduled  this  claim  as  disputed.  And,  third,  cm  the  hearing 
of  the  objections,  the  attitude  of  the  executor  was  that  of  a  disputant 
or  rejector  of  the  claim. 

I  am  far  from  prepared  to  hold  that  the  communication  of  the  exec- 
utor to  Mr.  O'Mally,  if  established,  was  not  sufficient  to  show  that  the 
claim  was  then  disputed  or  rejected;  for  if  Mr.  O'Mally,  as  attorney 
for  the  claimant,  had  authority  to  present  the  claim,  which  is  not  now- 
questioned,  then  I  think  that  such  authority,  in  the  absence  of  aught 
to  the  contrary,  justified  the  executor  in  assuming  that  his  decision  as 
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to  the  claim  would  be  cc»nniunicated  to  the  attorney.  Lockwood  v. 
Dillenbeck,  104  App.  Div.  71,  93  N.  Y.  Supp.  321.  And  I  know  of  no 
principle  or  rule,  and  am  cited  to  none,  which  requires  that  the  decision 
of  the  executor  should  be  in  writing,  or  in  any  particular  form.  Jes- 
sup^  Surr.  Prac.  (2d  Ed.)  p.  1033. 

The  decree,  so  far  as  appealed  from,  must  be  set  aside,  with  costs. 
All  concur. 


(48  Misc.  Bep.  eam,) 

MESEROO:  V.  ZIMMHRMAN. 

(Supreme  Oonrt,  Appellate  Term.    November  24,  1905.) 

BnX8  AND  Notes— OROBBS—OoifSiDBBATioN—STnmoiuioT. 

In  an  action  by  a  materialman  against  the  contractor  to  recover  mon- 
eys due  a  subcontractor,  consideration  for  the  order  on  the  contractor, 
on  which  the  action  was  based,  was  shown  by  evidence  of  materials  fur- 
nished by  the  plaintiff  to  the  houses  In  the  construction  of  which  the  de- 
fendant was  engaged  as  contractor. 

Appeal  from  City  Court  of  New  York. 

Action  by  William  H.  Meserole  against  Jacob  A.  Zimmerman. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Rose  &  Putzel,  for  appellant. 
J.  P.  Donellan,  for  respondent. 

PER  CURIAM.  In  this  action  by  plaintiff  as  a  materialman  against 
the  defendant  as  a  contractor  to  recover  moneys  due  a  subcontractor, 
consideration  for  the  order  upon  which  the  action  was  based  was  shown 
by  evidence  of  materials  furnished  by  the  plaintiff  to  the  houses  in 
the  construction  of  which  the  defendant  was  engaged  as  contractor, 
thus  distinguishing  this  frcnn  the  case  of  Shaw  v.  Tonus,  20  App.  Div. 
39,  46  N.  Y.  Supp.  545.  Otherwise,  there  was  only  a  question  of  fact 
to  be  determined,  and  the  judgment  entered  upon  its  determination  by 
the  jury  upon  a  charge  calling  for  no  criticism  by  this  court  may  stand. 

Judgment  affirmed,  with  costs. 


(48  Misc.  Rep.  501.) 

LASHINSKT  v.  SILVERMAN  et  aL 

(Supreme  Court,  Appellate  Term.    November  24,  190S.) 

GomaAors — Substantiai.  Pkrfobmanok— Evidence. 

Plaintiff,  who  had  agreed  to  do  all  the  carpenter  work  on  the  altera- 
tions of  defendant's  buildings  for  $2,100,  sued  for  a  balance  on  the  con- 
tract, and  recovered  $300  and  $492  for  extra  work.  It  appeared  that 
he  had  failed  to  do  25  per  cent  of  the  work,  and  asserted  a  claim  of  $1{K> 
for  the  cutting  of  certain  beams,  and  for  other  things  covered  by  the  con- 
tract   Held,  that  the  Judgment  could  not  be  sustained. 

Appeal  from  City  Court  of  New  York. 

Action  by  Solomon  Lashinsky  against  Clementine  M.  Silverman  and 
others.  From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 
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Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

J.  Charles  Weschsler,  for  appellants. 
Henry  Salant,  for  respondent. 

MacLEAN,  J.  The  plaintiff  undertook  in  writing  with  the  defend- 
ant first  named  to  "provide  all  the  materials  and  perform  all  the  work, 
for  the  carpenter  work  *  *  *  all  the  carpenter  work  to  be  done  in" 
the  alteration  of  certain  buildings  the  defendants  owned  or  were  interest- 
ed in  for  $3,100.  Claiming  to  have  fulfilled  substantially  all  of  his  un- 
dertaking, the  plaintiff  brought  this  action,  and  has  recovered  judgment 
for  a  balance  of  $300  on  the  agreement,  and  $492  besides  for  extra  work. 
These  sums  are-not  supported  sufficiently  by  his  proof,  which  fails  to  show 
substantial  performance  of  his  undertaking.  He  agreed,  for  example,  to, 
but  did  not,  alter  all  the  closet  partitions  between  the  dining  rooms  and 
kitchens,  fill  up  door  openings  to  dining  rooms,  cut  new  openings  in 
kitchens,  and  furnish  new  doors,  trim  and  hardware.  As  excuse  for 
nonperformance,  he  offered  the  assertion :  "My  agreement  specifies  dis- 
tinctly that  I  shouldn't  do  it,"  although  there  was  for  it  only  the  provision, 
"the  ice  box  partition  is  not  to  be  removed."  Again  he  said :  "I  did  not 
do  those  new  doors ;  that  was  excepted  from  my  contract."  The  con- 
tract shows  no  such  exception.  Of  16  new  wardrobes,  he  put  in  but  2, 
a  substantial  omission,  amounting  to  10  per  cent,  of  his  whole  under- 
taking, according  to  testimony,  not  contradicted,  that  the  wardrobes,  of 
rather  elaborate  fashion  and  fittings,  were  worth  $15  apiece.  For  another 
omission,  one  equaling  15  per  cent,  of  the  contract  price,  he  claimed 
verbal  authorization  from  Mr.  Silverman,  who  denied  it,  and  who  was 
plausibly  supported  by  the  architect  and  by  defendant's  son.  Turning  to 
the  claims  for  extra  work :  Possibly  to  avoid  the  call  "each  man  to  his 
trade,"  it  was  provided,  as  noted  above,  that  the  plaintiff  should  "do 
all  the  carpenter  work  to  be  done,"  but  he  asserted  a  claim  of  $150  for 
the  cutting  of  the  beams,  called  "headering,"  with  other  items  for  other 
things  covered,  at  least,  in  part,  by  his  agreement  and  undertaking. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event    All  concur. 


(48  Misc.  Rep.  515.) 

ULASER  V.  HOMB  INS.  CO. 

(Supreme  Oourt,  Appellate  Term.    Noyember  24,   1905.) 

1.  Insubancb— AcnoH    on    Pouct— Oomplaint— Aixeqationb— Waivkb    0¥ 

Conditions. 

In  an  action  on  a  flre  policy,  plaintiff,  to  pr(q>erly  plead  a  waiver  of 
a  condition,  must  state  such  facts  as  will  establish  a  waiver. 

2.  Same— Pbooitb  of  Lobs— Waivkb— Notios  of  Loss— Silkncse. 

Mere  silence  or  Inaction  on  the  part  of  the  insurer  In  a  flre  policy  after 
receiving  a  notice  of  loss  Is  not  a  waiver  of  formal  proofs. 
[Ed.  Note. — For  cases  In  point,  see  vol.  28,  Cent  Dig.  Insurance,  {  1385.] 
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3.   SaIO— OlTEB  OF  PATMXNT. 

A  mere  offer  to  pay  a  certain  snm  In  settlement  ot  a  loss  and  lt8  re- 
jection by  insured  do  not  amount  to  a  walVer  of  tbe  condition  of  a  Are 
policy  reauiriug  formal  proofs  of  loss. 

Appeal  from  City  Court  of  New  York. 

Action  by  Joseph  Glaser  against  the  Home  Insurance  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Richards  &  Heald  (Alfred  B.  Nathan,  of  counsel),  for  appellant. 
Sigmund  S.  Rotter,  for  respondent. 

SCOTT,  P.  J.  This  action  has  been  thrice  tried,  and  now  comes  up 
on  appeal  for  the  third  time.  Upon  the  first  trial  the  complaint  was  dis- 
missed, on  the  ground  that  the  plaintiff  had  not  furnished  the  defendant 
with  the  formal  proofs  of  loss  provided  for  in  the  policy  of  insurance. 
It  appeared,  however,  that  the  plaintiff  had  served  upon  defendant  an 
unsigned,  informal  notice  of  the  fire  and  of  certain  items  of  damage, 
and  that  after  its  receipt  the  defendant  had  made  an  oifer  of  settlement. 
This  court  was  of  opinion  that  these  facts  furnished  some  evidence  of 
a  waiver  on  the  part  of  defendant  of  the  condition  in  the  policy  i"e- 
quiring  the  furnishing  by  the  assured  of  formal  proofs  of  loss,  and 
that  the  question  whether  or  not  there  had  been  such  a  waiver  should 
have  been  submitted  to  the  jury.  90  N.  Y.  Supp.  426.  On  the  second 
appeal  a  judgment  in  favor  of  the  defendant  was  again  rever'sed  on 
the  question  of  damages.  93  N.  Y.  Supp.  534.  Upon  the  present 
appeal  from  a  judgment  for  plaintiff,  the  defendant  presents  certain 
considerations  not  heretofore  presented  upon  either  of  the  former  ap- 
peals, and  not  dealt  with  in  either  of  the  previous  opinions.  It  is 
argued  that  the  plaintiff  has  not  pleaded  a  waiver  of  the  condition  of 
the  policy,  with  which  it  is  conceded  he  did  not  comply.  It  is  well 
settled  that,  in  suing  upon  a  policy  of  insurance,  the  plaintiff  must 
either  allege  that  he  has  complied  with  all  the  conditions  of  the  policy, 
or,  if  he  desires  to  plead  a  waiver  by  the  company  of  any  condition  with 
which  he  has  not  complied,  he  must  allege  the  condition  claimed  to 
have  been  waived,  and  the  facts  and  circumstances  constituting  such  a 
waiver.  It  is  not  sufficient  to  allege  generally  that  a  particular  con- 
dition has  been  waived,  but  such  facts  must  be  stated  as  will,  if  taken 
to  be  true,  be  sufficient  to  establish  the  waiver.  Todd  v.  Union  Casu- 
alty Co.,  70  App.  Div.  52,  74  N.  Y.  Supp.  1062.  The  policy  sued  upon 
in  the  present  action  was  in  what  is  known  as  the  standard  form,  and, 
among  other  things,  required  the  insured,  within  60  days  after  the  fire, 
to  render  to  the  company  formal  proofs  of  loss,  signed  and  sworn  to. 
This,  as  is  conceded,  the  plaintiff  did  not  do.  In  his  complaint  he 
seeks  to  plead  a  waiver  of  this  condition  as  follows : 

"That  the  plaintiff  duly  fulfilled  all  tbe  conditions  of  said  agreement  on 
his  JEMtrt,  and  more  than  sixty  days  before  tbe  commencement  of  this  acti(Hi, 
to  wit,  on  or  before  the  2d  of  October,  1903,  served  on  the  defendant  as  the 
proof  of  loss  a  complete  inventory  of  the  property  destroyed  and  Injured, 
with  the  quantity  and  cost  of  each  article  and  the  amount  claimed  thereon, 
and  tbe  same  has  been  retained  by  the  defendant  without  objection,  and  that 
the  defendant  has  required  no  further  or  other  proofs  of  loss  to  be  furnished." 
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It  is  apparent  that  the  only  fact  alleged  to  establish  a  waiver  is  that 
the  defendant  retained  Ae  inventory  without  objection,  and  has  re- 
quired no  further  or  other  proofs  of  loss  to  be  furnished,  and  it  is  argued 
that  this  fact  alone,  taking  it  to  be  true,  does  not  establish  a  waiver, 
and  consequently  that  no  waiver  has  been  properly  pleaded.  This  con- 
tention seems  to  be  well  founded.  Mere  silence  or  inaction  on  the  part 
of  an  insurance  company  cannot  be  taken  as  a  waiver  of  a  condition 
requiring  formal  proofs  of  loss  to  be  sustained,  and  in  neither  of  the 
previous  decisions  in  this  court  in  this  case  has  it  been  held  to  be  suffi- 
cient. It  was  the  silence  of  the  cotnpany,  coupled  with  an  offer  of  set- 
tlement, which  was  held  to  furnish  some  proof  of  a  waiver,  and  in  this 
conjunction  the  offer  of  settlement,  which  is  not  pleaded,  is  quite  as 
important  a  factor  as  the  silence,  which  is  pleaded.  The  defendant  cer- 
tainly could  not  be  held  to  have  waived  the  condition  as  to  the  furnish- 
ing of  a  formal  proof  of  loss  by  retaining  the  informal  notice,  and  omit- 
ting to  notify  the  plaintiff  that  the  notice  was  not  proof,  and  would  not 
be  accepted  as  such.  In  fact  the  paper  did  not  purport  to  be  more  than 
a  notice.  O'Reilly  v.  Guardian  Mut.  Life  Ins.  Co.,  60  N.  Y.  169,  19 
Am.  Rep.  151 ;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410.  In  order, 
therefore,  to  successfully  plead  the  waiver  of  the  condition  as  to  fur- 
nishing proofs  of  loss,  it  was  incumbent  upon  the  plaintiff  to  plead, 
not  only  the  silence  of  the  company  as  to  the  insufficiency  of  the  paper 
which  was  served,  but  also  some  other  fact  which,  coupled  with  the 
silence,  would  have  justified  a  finding  of  waiver.  This  he  failed  to  do, 
and  consequently  he  failed  to  sufficiently  plead  the  waiver. 

There  is  still  another  objection  which  is  fatal  to  the  judgment  in  plain- 
tiff's favor.  It  was  necessary  not  only  to  plead  but  to  prove  facts  estab- 
lishing a  waiver.  The  other  fact  relied  upon  in  addition  to  the  defend- 
ant's silence  is  that,  after  the  receipt  of  the  informal  proof  of  loss,  the 
defendant  repeatedly  made  an  offer  to  pay  a  certain  sum  in  settlement 
of  the  loss.  It  now  appears  for  the  first  time  that  the  offer  thus  made 
was  at  once  and  unqualifiedly  rejected  by  the  assured.  There  was  noth- 
ing in  the  way  of  negotiations  looking  to  an  agreement  upon  a  sum  but 
the  offer  and  immediate  rejection  of  a  definite  sum.  The  reason  why 
negotiations  for  the  settlement  and  adjustment  of  a  loss  are,  under  some 
circumstances,  deemed  sufficient  to  justify  a  finding  that  a  condition 
has  been  waived,  is  that  the  assured  may  have  thereby  been  misled  or 
lulled  into  sleep,  and  thus  have  been  induced  to  disregard  one  of  the 
conditions  imposed  upon  him  by  his  policy.  Allen  v.  Dutchess  County 
Mut.  Ins.  Co.,  95  App.  Div.  86,  88  N.  Y.  Supp.  530.  As  was  said  by 
Martin,  J.,  in  Gibson  El.  Co.  v.  L.  &  L.  &  G.  Ins.  Co.,  159  N.  Y.  418, 
54  N.  E.  23 :  "In  the  absence  of  an  express  waiver,  at  least  some  of  the 
elements  of  an  estoppel  must  exist."  When  the  insurer  does  nothing 
more  than  to  make  an  offer,  which  is  instantly  rejected,  even  though 
the  offer  and  rejection  be  repeated,  there  is  nothing  in  that  circumstance 
to  mislead  the  insvired,  or  to  justify  him  in  believing  that,  if  he  per- 
sists in  refusing  the  offer  made  him,  the  company  will  waive  any  defense 
it  may  have  to  his  claim  to  a  larger  payment.  It  consequently  seems 
to  be  the  generally  accepted  view  that  an  offer  to  pay  with  its  rejection 
by  the  assured  cannot  be  accepted  as  sufficient  proof  of  a  waiver  of  the 
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'(XHidition  calling  for  formal  proofs  of  loss.  Allen  v.  Insurance  Co., 
«upra;  Vance  on  Insurance,  §  685;  Clement  on  Insurance,  p.  278 
Richards  v.  Continental  Ins,  Co.,  83  Mich.  508,  47  N.  W.  350,  21  Am 
St.  Rep.  611 ;  Insurance  Co.  v.  Matthews,  65  Miss.  314,  4  South.  62 
Insurance  Co.  v.  Sorsby,  60  Miss.  313.  It  follows  that  the  plaintiff 
neither  pleaded  nor  proved  facts  establishing  a  waiver  by  the  defendant. 
The  judgment  must  consequently  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


<4S  MlsCL  Rep.  888.) 

McCarthy  ▼.  mhttropolitan  st.  rt.  co. 

(Supreme  Court,  Appellate  Term.    November  13,  1005.) 
Appcai/— Recobd— Tun  to  Puj:  and  Skrtx  RsTtTiiii— ExxEwaioMs— AuTFOBrrr 

OF    APFEIJ.ATI   COUBT. 

Rules  tor  the  Ueartng  of  Appeals  from  the  (^ty  and  Municipal  Courts 
No.  3,  which  provides  that  If  appellant  shall  not  cause  the  return  to 
be  filed  with  the  clerk  of  the  Appellate  Term  and  print  and  serve  copies 
OD  the  attorney  of  respondent  within  10  days  after  the  settlement  of  the 
case  on  appeal,  the  appeal  on  motion  of  the  respondent  shall  be  dismissed, 
unless  the  time  to  cause  the  return  to  be  filed  and  copies  thereof  to  be 
printed  and  served  be  extended  for  good  cause  shown  by  the  Justices 
assigned  to  hear  the  appeal.  Imposes  on  an  appellant  who  has  not  within 
the  time  fixed  filed  the  return  and  served  copies  thereof  the  duty  of 
moving  for  the  opening  of  his  default  and  the  procurement  of  an  exten- 
sion of  time  in  the  Appellate  Term  on  good  cause  shown,  or  the  appeal  on 
motion  will  be  dismissed,  miless  the  appellant  on  such  motion  excuses  his 
default 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Minnie  McCarthy  against  the  Metropolitan  Street  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Motion  to  dismiss  appeal  conditionally  granted. 

Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Henry  A.  Robinson,  for  appellant 
Steuer  &  Hoffman,  for  respondent 

SCOTT,  P.  J.  This  is  a  motion  to  dismiss  an  appeal  taken  from  a 
judgment  of  the  City  Court  for  failure  to  make  and  serve  the  printed 
•case.  The  case  on  appeal  was  settled  on  the  27th  day  of  September, 
1905.  The  appellant's  time  in  which  to  print  and  serve  the  papers 
was  extended  from  time  to  time  by  stipulation  with  the  plaintiff's  attor- 
neys, the  last  time  until  October  28,  1905.  The  case  not  having  then 
been  served,  the  respondent  on  November  1st  served  a  notice  of  motion 
asking  for  a  dismissal  of  the  appeal.  This  motion  was  made  return- 
able upon  the  first  day  of  the  present  term,  November  6,  1905.  On 
November  3,  1905,  the  appellant  applied  ex  parte  for  and  obtained  an 
order  from  one  of  the  justices  of  the  City  Court  extending  the  time  of 
the  defendant  to  serve  his  case  upon  appeal  nunc  pro  tunc  as  of  October 
28, 1905,  until  November  13, 1905,  and  upon  the  hearing  of  this  motion 
hands  up  said  order  as  one  of  the  reasons  why  such  motion  should  not 
be  granted. 
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We  think  the  defendant  is  mistaken  in  his  practice.  Rule  41  of  the 
general  rules  of  practice  provides  that  the  party  whose  duty  it  is  to 
furnish  the  record  upon  an  appeal  shall  cause  a  printed  copy  of  the 
papers  to  be  filed,  etc.,  and  that  "if  the  appellant  fails  to  file  and  serve 
the  papers  as  aforesaid  the  respondent  may  move  to  dismiss  the  appeal." 
Further  than  this  it  does  not  go.  Under  this  rule  the  Appellate  Divisicwi 
has  declared  that  upon  a  motion  made  in  that  court  to  dismiss  an  appeal 
for  failure  to  serve  a  case,  and  it  appearing  that  the  appellant  is  in  de- 
fault in  that  respect,  such  motion  will  be  granted,  and  that  no  exten- 
sion of  time  to  file  and  serve  the  case  will  be  given  in  that  court,  and 
that  such  extension,  if  desired,  must  be  applied  for  and  obtained  in 
the  lower  court.  The  reading  of  rule  41,  however,  is  somewhat  differ- 
ent than  rule  3  of  the  Rules  for  the  Hearing  of  Appeals  from  the  City 
and  Municipal  G)urts,  which  rule  was  made  by  the  Appellate  Division 
and  governs  the  practice  in  the  Appellate  Term.  Rule  3  declares  that 
in'  appeals  from  the  City  Court,  in  case  the  appellant  shall  not  cause 
the  return  to  be  filed  with  the  clerk  of  the  Appellate  Term  and  print 
and  serve  three  copies  thereof  upon  the  attorney  for  the  respondent 
within  10  days  "after  the  settlement  of  the  case  on  appeal,  the  respond- 
ent may  move,"  etc.,  "and  the  appeal  shall  be  dismissed,  unless  the  time 
of  the  appellant  to  cause  such  return  to  be  filed  and  copies  thereof  to 
be  printed  and  served  be  extended  by  the  justices  assigned  to  hear  such 
appeal,  or  one  of  them,  for  good  cause  shown."  This  phraseologA' 
would  seem  to  make  it  incumbent  upon  the  appellant,  when  thus  in 
default,  to  move  to  open  his  default  and  procure  an  extension  of  time 
in  the  Appellate  Term,  or  from  one  of  the  justices  then  sitting  therein, 
upon  "good  cause  shown,"  or  upon  a  motion  made  by  the  respondent 
for  that  purpose  "the  aj^eal  shall  be  dismissed,"  unless  the  appellant 
upon  such  motion  excuses  his  failure  to  comply  with  the  rule.  The 
defendant  herein  was  in  default;  the  stipulated  time  having  expired 
on  October  28,  1905.  The  order  obtained  in  the  City  Court  is  of  no 
force  and  effect  in  this  court.  Sufficient  reasons  exist,  as  shown  by 
the  affidavits  filed  upon  this  motion,  why  the  defendant  should  be  re- 
lieved from  the  situation. 

The  default  may  be  opened,  upon  payment  of  $10  costs  therefor  and 
$10  costs  of  this  motion,  and  filing  and  serving  the  printed  papers  upon 
appeal  within  10  days;  otherwise,  this  motion  is  granted,  with  costs. 
All  concur. 


McCarthy  t.  metropolitan  st.  rt.  cjo. 

(Supreme  CJourt,  Appellate  Term.    December  21,  1905.) 

1.  Appeal— Vebdict  against  Weight  of  Evidence. 

Wbere,  in  an  action  against  a  street  railway  company  for  injorlee  re- 
ceived by  a  passenger  wblle  alighting  from  a  car,  plalntifTs  testimony 
was  corroborated  by  a  disinterested  witness  and  opposed  only  by  the 
testimony  of  the  persons  in  charge  of  the  car,  a  verdict  for  plaintiff  could 
not  be  set  aside  as  against  the  weight  of  the  evidence. 

lEd.  Note. — ^For  cases  in  point,  see  vol.  3,  Cent  Dig.  Appeal  andi  Error, 
i  .^938.] 
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2.  Sahe— Necxssitt  or  ICakiro  OBJsonoifis  lir  Tbiai,  Ck>Tna. 

An  objection  to  an  Inatmctlon  InTolving  merely  a  choice  of  words  will 
not  be  considered,  when  made  for  the  first  time  on  appeal. 

[Ed.  Note — For  cases  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Error, 
U  1309,  1310.] 

8.  CowTrRTrANCE—DENiAi/— Abuse  of  Discketion. 

The  denial  of  a  motion  for  a  postponement  to  obtain  the  attendance 
of  a  witness,  made  at  the  close  of  plaintifTs  case,  wlthoat  suggesting  an 
excose  for  the  delay,  was  not  an  abuse  of  discretion. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10,  Cent  Dig.  Continuance, 
i  124.1 

Appeal  from  City  Court  of  New  York. 

Action  by  Minnie  McCarthy  against  the  Metropolitan  Street  Rail- 
way Company  to  recover  for  personal  injuries  sustained  while  alight- 
ing from  a  street  car  in  consequence  of  the  sudden  starting  of  the  car. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Bayard  H.  Ames,  for  appellant. 
Steuer  &  Hoffman,  for  respondent 

PER  CURIAM.  There  is  no  ground  for  the  contention  that  the 
verdict  was  against  the  weight  of  the  evidence ;  the  plaintiff's  testimony 
being  corroborated  by  a  disinterested  witness  and  opposed  only  by 
the  testimony  of  the  persons  in  charge  of  the  car. 

The  criticism  of  the  instructions  to  the  jury  is  made  for  the  first  time 
on  appeal,  and  involves  merely  a  choice  of  words  in  the  statement  of 
tuniliar  propositions  of  law.  If  counsel  had  desired  a  modification  of 
the  words  used,  it  was  for  him  to  request  it. 

The  application  for  a  postponement  to  obtain  the  attendance  of  wit- 
nesses was  not  seasonably  made,  and,  there  bein^  no  suggested  excuse 
for  delaying  the  motion  until  the  close  of  the  plamtiff's  case,  the  denial 
involved  no  abuse  of  discretion. 

Judgment  and  order  affirmed,  with  costs. 


CX)NROT  et  al.  v.  CABLIN  et  al. 

fSnpreme  Oomt,  Appellate  Term.    November  24,  1905.) 

Br-oit  akd  OouiiTEBCLAtii— Oontbaot— Disoontinuanck  of  Pbbfobkarob. 
Where,  subsequent  to  the  making  of  a  contract  between  plaintiffs  and 
defendanta  for  the  plastering  by  plaintiffs  of  a  certain  building,  defend- 
ants accepted  plaintiffs'  proposition  to  substitute  at  an  Increased  price 
a  different  style  of  com«ti  from  those  originally  agreed  on,  the  lata- 
agreement  iMcame  part  of  the  original  contract,  and  defendants  wer« 
entitled  to  set  off  against  plaintiffs'  claim  for  a  balance  due  the  amount 
necessarily  spent  by  them  in  completing  tlie  work  on  plaintiffs'  dlscon- 
tlnnanoe  tbereof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh  Dis- 
trict 
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Action  by  James  Conroy  and  another  against  Patrick  J.  Carlin  aai 
others.    Judgment  for  plaintiffs,  and  defendants  appeal.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

M.  F.  McGoldrick,  for  appellants. 
J.  P.  Donellan,  for  respondents. 

PER  CURIAM.  The  judgment  seems  to  be  against  the  weight  of 
evidence.  On  or  about  May  6,  1904,  plaintiffs  entered  into  a  contract 
with  defendants  to  do  all  the  plastering  on  the  Glackner  Building, 
comer  of  Fulton  and  Greenwich  streets,  in  this  city,  according  to  cer- 
tain plans  and  specifications,  for  the  sum  of  $1,100.  On  May  25th 
the  plaintiffs  tendered  a  proposal  to  furnish  bull-nose  plaster  comers,  in 
place  of  the  metal  comers  specified  in  the  ori^nal  contract,  for  the  sum 
of  $250.  Defendants  accepted  this  proposition  on  Jime  9th.  By  the 
terms  of  the  original  contract  the  plaintiffs  were  to  be  paid  sums,  not 
exceeding  80  per  cent,  of  the  value  of  the  work,  during  the  progress 
of  the  work,  and  the  balance  30  days  after  completion.  On  July  28th 
plaintiffs  were  paid  $700,  and  on  September  9th  $400  more,  making 
$1,100 ;  the  amount  of  the  original  contract,  not  including  the  $250  extra 
for  the  substitution  of  bull-nose  plaster  comers  for  metal  comers  under 
the  subsequent  agreement  of  June  9th.  About  October  27th  the  plain- 
tiffs discontinued  work  on  the  building,  and  on  November  8th  defend- 
'  ants  employed  other  mechanics  to  finish  same  at  a  cost  of  $226.42, 
and  they  offer  judgment  for  $23.68. 

It  seems  to  us  that  the  contract  of  June  9th  was  part  and  parcel  of 
the  contract  of  May  6th,  merely  altering  the  same  as  to  certain  details 
of  the  work  and  increasing  the  expense  of  the  work  to  defendants  by 
$250  over  the  amount  called  for  in  the  contract  of  May  6th.  By  the 
amendment  of  June  9th  the  amount  to  be  paid  by  defendants  was  in- 
creased from  $1,100  to  $1,350.  Of  this  plaintiffs  have  been  paid  $1,100. 
leaving  a  balance  due  of  $250,  had  plaintiffs  completed  the  entire  work. 
This  3iev  did  not  do,  and  defendants  could  properly  offset  against 
plaintiffs  claim  the  amount  they  necessarily  spent  in  completing  the 
work. 

Judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  die  event 

(48  M18C.  Rep.  642.) 

HAUiEN  T.  THOMPSON  et  al. 

(Supreme  C!oiirt,  Appellate  Term.    November  29,  1905.) 

SuRDAT— Contracts  of  Eirpi.0TicBKT— Validttt. 

A  contract  for  the  employment  of  one  to  give  two  theatrical  perform 
ancee  per  day  at  a  music  ball  for  a  fixed  period,  including  a  Sunday,  Ic 
void,  because  In  violation  of  Pen.  Code,  §S  26.3,  2m,  267,  and  Laws  1897 
p.  522,  c.  378,  (  1481,  prohibiting  labor  on  Sunday,  etc. 

[Bd.  Note. — For  cases  in  point,  see  vol.  45,  Cent  EHg.  Sunday,  |  48.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 
Action  by  Frederick  Hallen  against  Frederick  Thompson  and  oth- 
ers.   From  a  judgment  for  plaintiff,  defendants  appeal.    Reversed. 
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Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

House,  Grossman  &  VorhaUs  (Charles  Goldzier,  of  counsel),  for 
appellants. 
K.  Henry  Rosenberg,  for  respondent 

PER  CURIAM.  Plaintijff  entered  into  a  contract  with  defendants 
by  the  terms  of  which  the  plaintiff  was  to  give  two  theatrical  perform- 
ances per  day  at  the  Colonial  Music  Hall  from  April  10,  1905,  to  April 
16,  1905,  both  days  inclusive,  which  included  Sunday.  On  reporting 
at  the  Music  Hall  on  April  10th,  plaintiff  was  informed  tiiat  his  serv- 
ices were  not  wanted.  He  sued  for  breach  of  contract,  anl  obtained 
judgment  in  his  favor  for  $300,  the  full  amount  of  his  claim,  and  costs. 
The  defense  is  mainly  baised  upon  the  statutes  commonly  called  the 
"Sunday  Laws."  It  seems  to  us  that  the  defense  was  well  taken,  and 
the  contract  was  void  as  being  in  violation  of  such  statutes.  See  Pen. 
Code,  §§  263,  266,  277;  Charter,  Laws  1897,  p.  522,  c  378,  §  1481; 
M^er  v.  Eden  Musee,  102  N.  Y.  593,  8  N.  E.  40. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 


(48  Misc.  Rep.  518.) 

LAMPORT  ▼.  OREENBHRO  et  aL 

(Snpreine  Court,  Appellate  Term.    November  24,  1905.) 

GUABANTT— Ck>RBTBU0nON— SUBSKQUKNT   SaXSS. 

Wbere  defendants  signed  a  guaranty  by  which  they  g^uarantled  to 
plaintiff  "the  sxmi  of  $100,  the  amowit  which  they  will  seH"  to  a  certain 
company,  eta,  each  guaranty  was  not  a  continuing  one,  covering  an  in- 
definite number  of  purchases  to  the  sum  of  $100,  but  should  be  construed 
only  to  cover  the  first  purchase  of  $100  worth  of  goods. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Nathan  Lamport  against  Herman  Greenberg  and  another. 
PrcMn  a  Municipal  Court  judgment  in  favor  of  plaintiff,  defendants 
.  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Samuel  Rosenberg,  for  appellants. 
Horace  London,  for  respondent. 

PER  CURIAM.  On  September  18,  1902,  the  defendants  executed 
a  written  guaranty  to  the  plaintiff,  in  behalf  of  the  Fawer  Slipper 
Company,  as  follows: 

"In  con8lderatl<m  of  $1.00,  paid  to  us  by  Lamport,  we  hereby  guaranty  the 
mm  of  $100,  the  amount  which  they  will  sell  to  the  Fawer  Slipper  Company, 
that,  In  case  of  their  failing  to  pay,  we  will  pay  the  same  on  demand,  after 
80  days  from  date  of  purchase." 

Plaintiff  sold  goods  to  said  Fawer  Slipper  Company  and  took  notes 
from  said  company  for  the  amount,  or  part  thereof,  due  for  such  pur- 
chases.   Defendants  claim  that  this  was  an  extension  of  credit,  and 
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relieved  them  from  their  guaranty.  When  the  notes  were  not  paid, 
plaintiff  sued  defendants  on  the  guaranty.  It  is  the  claim  of  plaintiflF 
that  defendants  agreed  to  the  taking  of  the  notes,  at  the  time  they  were 
made,  and  he  produces  a  witness,  an  employe  of  plaintiff,  who  swears : 

"I  told  blm  [Oreenberg]  that  Mr.  Lamport  [tbe  plaintiff]  sent  me  down  to 
ask  Mr.  Greenberg  whether  tbe  acceptance  of  the  notes  would  be  satisfactory 
to  him,  in  payment  of  the  Fawer  Slipper  account,  and  he  said  It  would  be 
all  right" 

There  is  a  conflict  of  testimony,  but  the  court  believed  plaintiff's 
witnesses,  and  gave  judgment  for  plaintiff  for  $72.80.  There  has  been 
no  revocation  of  the  guaranty  or  termination  thereof  by  defendants, 
either  verbally  or  in  writing.  Defendants,  however,  claim  that  it  was 
intended  to  cover  merelj  the  first  purchase  made  by  the  company  of 
plaintiff  to  the  extent  of  $100.  The  defendant  Greenberg  swears :  "I 
gave  a  guaranty  of  $100  for  the  first  purchase."  This  assertion  does 
not  appear  to  be  directly  contradicted  by  the  plaintiff,  although  the 
theory  of  plaintiff's  case  was  that  the  guaranty  was  continuous.  It 
appears  that  goods  were  sold  to  the  company  by  plaintiff,  after  the  mak- 
ing of  the  guaranty,  to  the  extent  of  $268.55 ;  that  of  this  sum  $123.75 
were  apparently  paid  in  cash ;  that  $120  were  paid,  in  five  notes  of  $34 
each,  of  which  notes  two  remain  unpaid ;  that  the  amount  of  these  un- 
paid notes — i.  e.,  $48 — ^together  with  the  $24.80,  the  amount  remaining 
due  and  not  included  in  any  of  the  notes,  make  up  the  $72.80,  sued 
for  in  this  action.  It  will  therefore  be  observed  that  the  first  purchases, 
to  the  extent  of  a  greater  sum  than  the  amount  of  the  defendants' 
guaranty,  have  been  paid  for.  The  wording  of  the  guaranty  itself 
would  seem  to  imply  that  it  was  intended  to  cover  only  the  first  $100 
worth  of  goods  purchased.    It  reads : 

«•  •  •  ■^e  hereby  guaranty  the  sum  of  |100,  the  amount  which  they 
will  sell  to  the  Fawer  Slipper  Company,"  etc. 

That  is  to  say,  the  plaiijtiff  was  to  sell  $100  worth  of  goods  to  the 
company,  which  defendants  were  to  guaranty  would  be  paid  for.  This 
language  hardly  seems  to  imply  that  the  guaranty  is  to  cover  an  indefi- 
nite number  of  purchases  up  to  the  stmi  limited  of  $100.  It  seems  to 
us  that  the  court  below  misconstrued  the  meaning  of  the  guaranty. 

The  judgment  is  reversed,  and  a  new  trial  is  granted,  with  costs  to 
appellant  to  abide  the  event 

(108  App.  DlT.  335.) 

In  re  HERMAN. 

(Supreme  Court,  Appellate  Diylsion,  First  Department    November  2,  1905.) 

1.  BuconoNB — Nomination   by   Petition— Objections— Tnut  to   Detebionx. 

The  statute  providing  that  the  final  order  by  the  board  of  elections 
on  tbe  validity  of  petitions  for  nominations  to  public  ofllce  mast  be  made 
on  or  before  the  laiit  day  for  filing  the  certificates  of  nomlnattons  is 
directory,  and  the  board,  when  not  unnecessarily  delaying  the  matter, 
may  after  the  time  stated  hear  and  determine  objections  to  petitions 
for  nominatlona 

2,  Sauk— NuMBEB  ot  Electobb. 

A  petition  for  the  nomlnatloD  of  a  candidate  for  alderman  in  the  city 
of  New  York  need  uot  contain  more  than  100  names. 
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5.  SAIOS— QUAUnCATIOIlS  0*  E>LECT0B8. 

A  nooreglstered  voter  may  sIkd  a  petition  tor  the  nomlnatioii  of  a 
condldaite  for  a  public  office,  though  the  statute  uses  the  wordB  "voter" 
and  "legally  qualified  voter  or  elector." 

4.  Same— NuMEEB  or  Ei.xctob8. 

A  petition  for  the  nomination  of  a  candidate  for  justice  of  the  Mu- 
nicipal Court  In  the  city  of  New  York  need  not  be  slgnedi  by  more  than 
500  names;  the  office  of  justice  being  a  "municipal  office,"  within  the 
statute  requiring  that  candidates  for  public  office  other'  than  for  "mu- 
nlcipal  offices"  can  only  be  nominated  by  petition  containing  1,000  names. 

6.  Same— Disqualification  oi*  Gleotors. 

A  person  taking  part  in  a  party  primary  is  not  for  that  reason  alone 
dlsqualifled  from  signing  a  petition  for  the  nomination  of  an  independent 
candidate. 

• 

Appeal  from  Special  Term. 

Proceedings  by  Moses  Herman  and  others  to  review  the  action  of  the 
board  of  elections  of  the  city  of  New  York  in  determining  objections 
to  petitions  for  nominations  to  public  office.  Prom  an  order  of  the 
court  at  Special  Term,  the  aggrieved  parties  appeal.    Affirmed. 

The  following  is  the  opinion  of  Justice  Stover  at  Special  Term. 

A  number  of  proceedings  have  Iteea  brought  for  the  purpose  of  reviewing 
the  actions  of  the  board  of  elections,  and  have  been  argued  by  counsel  In  groups, 
cases  presenting  the  same  question  being  presented  together,  and  have  so  been 
considered.  It  is  first  objected  that  the  board  had  no  authority  to  decide  ob- 
jections after  midnight  of  October  23d.  The  statute  provides  that  the  final 
order  In  the  premises  must  be  made  on  or  before  the  last  day  for  filing  the 
certificate  of  nomination,  which  is  at  least  15  days  before  the  election,  if 
filed  ^ith  the  board  of  elections  of  the  city  of  New  York.  The  papers  upon 
this  application  show  that  the  board  of  elections  did  not  complete  their  ex- 
amination of  objections  until  after  midnight  of  the  23d,  which  was  the  fif- 
teenth day  before  election,  and  the  decisions  upon  the  objections  were  mad« 
at  about  4  a.  m.  on  the  morning  of  the  24tb ;  the  board  being  in  sosslons  diuring 
the  day  and  night  of  the  23d.  There  is  no  claim  made  that  the  board  had 
Intentionally  delayed  the  proceeding;  but,  upon  the  contrary,  it  is  quite  ap- 
parent that  the  board  had  diligently  endeavored  to  discharge  its  duties.  The 
application  in  the  cases  brought  to  tbe  court  was  speedily  made  and  sub- 
mitted on  the  2.'ith,  #elng  the  earliest  time  that  the  matter  could  be  brought 
before  the  court  after  the  decision  of  the  board  of  elections.  It  was  held  In 
Matter  of  Hennessy,  164  N.  Y.,  at  page  396,  58  N.  B.,  at  page  44T,  that  the 
direction  of  the  statute  as  to  time  was  directory,  and  not  mandatory;  and 
wltliln  the  authority  and  reasoning  ot  that  case  these  applications  are  prop- 
erly before  the  court.  It  would  seem  that  any  other  holding  would  prevent 
in  many  cases  a  review  by  the  court,  and  place  it  within  the  power  of  a 
board  of  elections  to  entirely  defeat  the  object  of  the  statute  by  withholding 
a  decision  until  midnight  of  the  fifteenth  day  before  the  election.  TJntil  some 
controlling  authority  is  cited  I  am  not  prepared  to  make  a  ruling  involving 
such  consequences.    This  objection  goes  to  all  of  the  cases  under  consideration. 

Other  questions  are  raised  in  particular  cases  calling  for  a  construction  of 
the  statute.  The  first  of  these  is  as  to  the  number  of  signatures  required  to 
nominate  an  alderman.  It  is  claimed  on  behalf  of  some  of  the  objectors 
that  500  signatures  are  necessary  to  the  nomination  of  an  alderman.  Some 
of  the  certificates  have  less  than  500.  I  feel  controlled  by  the  decision  in 
the  case  of  Behrmann,  affismed  In  168, N.  Y..  387,  61  N.  E.  283.  The  opinion 
of  the  Appellate  Division  may  be  found  in  65  App.  Dlv.  11,  72  N.  Y.  Supp.  293. 
Until  this  case  is  overruled  it  is  binding  upon  the  Special  Term,  and  therefore 
it  Is  not  necessary  that  the  petition  should  contain  more  than  100  names. 

Objection  Is  also  made  that  the  signers  upon  some  of  the  petitions  are 
not  registered  voters.  I  do  not  think  it  was  the  intention  of  the  statute  to 
require  that  an  elector  or  voter  should  be  registered  In  order,  to  join  in  a  cer- 
tificate of  Independent  nomination.    And  while  the  words  "voter"  and  "legally 
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qualifled  voter  or  elector"  are  nsed  In  different  places  it  may  be  fairly  said  to 
embrace  a  lefi^ally  qualifled  voter.  Without  neoessarlly  Including  bis  regis- 
try at  the  particular  election,  he  must  be  legally  qualifled  as  an  elector  or 
voter  at  general  and  special  elections  within  his  district  But  if  he  should 
neglect  to  register,  and  does  not  think  that  that  is  a  qualification  of  an  elector 
as  used  in  the  Goastitutlon  and  fundamental  statute  of  the  state,  and  unless 
it  would  dearly  appear  that  a  statute  regulating  the  conduct  of  elections  in- 
tended to  go  to  the  disqualification  of  any  particular  elector  or  class  of  elect- 
ors, such  regulation  ought  not  to  limit  the  constitutioual  right  of  a  voter. 
The  statute  was'  intended  for  the  orderly  conduct  of  elections,  and  not  for  the 
purpose  of  preventing  citizene  discharging  their  ordinary  duties.  It  should 
be  so  construed  as  to  permit  sach  voters  and  electors  as  are  reoognised  by  the 
Constitution  to  take  part  in  all  the  preliminaries  of  an  election,  and  It  Is 
not  necessary  that  he  should  declare  bis  intentitn  to  vote  at  the  election,  or 
that  he  should  actually  Intend  to  vot&  It  follows,  therefore,  that  the  ob- 
jection to  those  signers  that  were  not  registered  is  not  well  taken. 

One  of  the  petitions  seeks  to  place  in  nomination  a  justice  of  the  Mu- 
nicipal Court,  and  does  not  contain  the  names  of  1,000  electors  of  the  district, 
but  does  contain  the  names  of  500  electors.  The  statute  requires  that  can- 
didates for  public  office  other  than  for  municipal  offices  to  be  voted  for  in  a 
district  less  than  the  whole  state,  but  greater  than  a  town  or  ward  of  a  city, 
can  only  be  made  by  1,000  electors  of  the  district  I  think  the  office  of  justice 
of  the  Municipal  Court  is  a  municipal  office,  and  is  embraced  under  the  clause 
which  requires  500  electors  on  the  certificate  for  nomination.  His  title  is 
that  of  a  municipal  officer.  His  jurisdiction  is  limited  to  the  munldpalty, 
and  his  entire  duties  are  performed  within  the  municipal  territory.  His 
compensation  Is  paid  by  the  city,  and  there  is  no  indication  anywhere  of  other 
than  municipal  duties  to  be  performed  by  htm.  I  think  It  may  properly  be 
beld  that  he  is  a  municipal  officer. 

Another  objection  urged  Is  that  some  of  the  parties  who  bave  signed  the 
independent  certificate  have  voted  at  one  of  tbe  party  primaries;  the  con- 
clusion being  that  one  who  has  voted  at  a  party  primary  is  disqualified  .from 
thereafter  joining  any  independent  movement  or  taking  part  In  Independent 
nominations.  I  do  not  think  that  this  was  the  Intoit  of  the  statute.  A  party 
may,  without  violating  any  of  tbe  provisions  of  the  statute,  take  part  in  a 
party  caucus,  and.  If  dissatisfled  with  the  result,  or  upon  changing  his  mind 
for  any  reasons,  or  without  assigning  any  reasons,  thereafter  join  an  In- 
dependent movement  and  support  an  independent  candidate  at  the  pblls. 
The  widest  latitude  is  given  the  voter,  and  he  is  at  liberty  to  change  Us 
views  at  any  time  before  his  ballot  is  cast  And  so  he  may  at  any  time 
change  his  mind  as  to  his  party  adherence  and  take  pa4:  In  the  nomination 
of  ind^)endent  candidates.  There  is  no  suggestion  of  actual  fraud,  but  tbe 
objection  rests  solely  upon  the  fact  that  having  taken  part  in  a  party  prima- 
ry he  has  signed  an  Independent  certiflcate.  I  think  the  objection  Is  not  well 
taken. 

It  Is  objected  that  the  board  has  no  power  to  act  on  nominations  filed  after 
October  18th,  and  that  sufficient  notice  was  not  given  to  candidates  of  the  ob- 
jections. This  involves  to  some  extent  the  original  objection  as  to  tbe  juris- 
diction, but  I  think  the  statute  is  broad  enough  to  confer  upon  tbe  court 
pow^r  to  entertain  the  proceeding  and  to  make  such  order  as  may  be  proper 
under  the  circumstances.  It  is  quite  true,  perbaps,  that  sufficient  notice 
was  not  given  to  candidates  to  answer  objections;  but  I  have  upon  this  ap- 
plication given  the  fullest  opportunity  to  obtain  tbe  true  facts  to  tbe  end  that 
no  one  may  be  deprived  of  his  rights.  Tbe  application  is  summary,  and  neces- 
sarily must  be  disposed  of  in  time  to  permit  tbe  board  to  perform  its  fur- 
ther duties.  But  I  have  in  each  case  considered  the  objection  and  all  of  the 
papers  submitted,  with  a  view  of  as  far  as  possible  protecting  each  Indivi- 
dual In  his  rights. 

In  tbe  case  of  the  nmnlnatlon  of  Freldel  for  member  of  assembly  and  SlI- 
verstone  for  tbe  office  of  alderman  in  the  Eig^tb  aldermanic  and  assembly 
districts  of  the  city,  an  examination  of  the  certiflcate  filed,  it  seems  to  me, 
shows  upon  the  face  of  it  such  irregularity  as  to  render  It  Illegal.  I  bave 
endeavored  to  separate  the  valid  and  Invalid  portions  of  it.  In  order.  If  pos- 
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sible,  to  anstaln  the  certificate;  bnt  I  find  It  Impossible  to  do  so.  It  seems 
to  be  so  grossly  Irregular  as  to  render  tbe  wbole  certificate  Ineffective  for  any 
pm-pose. 

I  have  thus  covered  the  general  propositions  of  law  Involved  upon  the  ap- 
plication, and,  except  where  I  have  been  satisfied  that  the  board  passed  upon 
the  questions  of  fact  without  having  all  the  facts  before  it,  and  where  they 
have  been  supplied  on  this  hearing,  or  where  It  Is  apparoit  upon  the  face 
of  tbe  papers  that  they  acted  upon  an  erroneous  view  of  the  law.  as  above 
stated,  I  have  hot  Interfered  with  their  action.  Bnt  in  such  cases!  have 
endeavored  to  make  such  order  as  would  protect  tbe  rights  of  tbe  parties  and 
conserve  the  public  interests. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  LAUGHLIN,  JJ. 

Henry  W.  Taft,  for  appellant. 
Theodore  Connoly,  for  respondent 

PER  CURIAM.  For  the  reasons  assigned  by  the  justice  sitting  at 
Special  Term,  the  order  appealed  from  should  be  affirmed. 


In  re  WALSH  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    November  2,  1905.) 

BLBGTIOKS— NOMIRATIOna— GEBTIinOATB— DXTKIUairATION  OF  ESlkotior  Boa.bi>— 
RXVIBW. 

In  the  absence  of  the  filing  with  tbe  election  board  of  written  objec- 
tions to  a  certificate  of  nomination  of  a  candidate  to  an  ofllce,  as  required 
by  the  express  provisions  of  Election  Law,  Laws  1896,  p.  9S0,  C  909,  | 
65,  there  is  nothing  for  the  court  to  review. 

Appeal  from  Special  Term. 

Petition  by  Edward  J.  Walsh  and  another  to  review  the  action  of  the 
board  of  elections  of  the  city  of  New  York  in  determining  objections 
to  petitions  for  nominations  of  candidates  to  public  office.  From  an 
order  denying  the  petition,  the  petitioners  appeal.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  LAUGHLIN,  JJ. 

Henry  W.  Taft,  for  appellants. 
Theodore  Connoly,  for  respondent 

PER  CURIAM.  No  written  objections  were  filed  with  the  elec- 
tion board,  as  provided  in  section  66  of  the  election  law  (Laws  1896, 
p.  930,  c.  909).  The  power  of  the  Supreme  Court  or  a  judge  thereof 
is  limited  to  a  review  of  the  determination  of  the  board  of  election. 
There  having  been  no  determination,  there  is  nothing  to  review. 

The  order  should  be  affirmed. 


a09  App.  DIv.  898.)  

GREENWOOD  v.  JUDSON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  15,  1005.) 

1.  BXEOtTTOBS   AND  ADiaNIBTBATOBS— OlAIlC  TOB   SBBVICES—InTBMTION— RELA- 
TIVES. 

Where  plaintiff,  who  for  14  yean  had  been  a  school  teacher,  receiving 
$8  per  week,  was  induced  by  her  uncle  to  cease  teaching  and  to  assist 
him  in  managing  his  business,  which  she  did  for  a  period  of  18  yf 
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when  he  died,  and  payments  were  made  to  her  at  Tarioiu  times  "on  ac- 
count of  services,"  such  facts  snfflclently  showed  that  both  parties  In- 
tended that  the  services  were  not  gratuitous,  but  should  be  paid  for. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  22,  Cent.  Dig.  Executors  and 
Administrators,  i  733;  vol.  50,  Cent  Dig.  Work  and  Labor,  §i  IVA,  22.] 

2.  LaurrATiOR  of  Actioks— Iupuxd  AaREGKENT— Time  or  Payment. 

In  an  action  for  work  and  labor,  the  law  will  not  imply  an  agreement 
that  the  payment  was  to  be  deferred  until  the  services  terminated ;  and 
where  plaintlfT,  who  had  been  receiving  $8  per  week  as  a  school  teacher, 
ceased  teaching  and  went  to  work  for  her  uncle,  since  deceased,  assist- 
ing him  In  his  business,  at  his  solicitation,  and  there  was  some  proof 
that  be  expected  to  pay  double  what  she  received  as  a  school  teacher. 
she  could  have  sued  to  recover  for  her  services  at  the  end  of  each  week. 
[Bd.  Note. — ^For  cases  in  point,  see  vol.  33,  Cent  Dig.  limitation  of 
Actions,  ii  280,  283.] 

8.  Same— Account— Payments. 

Where  deceased  employed  plaintiff  to  render  services  for  him  In  his 
business  in  1884,  and  she  continued  to  render  such  services  until  de- 
cedent's death  in  March,  1902,  and  from  September,  1887,  to  1900,  de- 
cedent kept  a  boojt  In  which  entries  of  payments  to  plaintiff  were  made, 
plaintiff's  claim  for  the  balance  due  her  was  not  barred  by  limitations. 

[Bd.  Note. — For  cases  in  point,  see  vol.  33,  Cent  Dig.  Limitation  of 
Actions,  a  285-287.] 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Alice  M.  Greenwood  against  Edward  B.  Judson,  as  ad- 
ministrator of  the  estate  of  Myron  C.  Merriman,  deceased.  From  a 
judgment  in  favor  of  plaintiff  on  a  referee's  report,  defendant  ap- 
peals.   Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Irving  D.  Vann,  for  appellant. 

George  W.  Driscoll,  for  respondent. 

SPRING,  J.  The  plaintiff  had  been  for  14  years  a  countrj'  school 
teacher  receiving  $8  per  week.  She  was  the  niece  of  Myron  C. 
Merriman,  who  was  a  man  of  intelligence  possessing  considerable 
property,  but  very  deaf  and  somewhat  eccentric.  He  needed  some 
one  to  assist  him  in  his  business  transactions,  and  importuned  the 
plaintiff  to  cease  her  school  teaching  and  come  into  his  service.  She 
finally  in  1884  assented  to  his  request,  and  until  his  death,  March 
29,  1903,  at  the  age  of  83  years,  she  remained  with  him  almost  con- 
stantly. During  that  period  she  was  faithful,  methodical,  and  atten- 
tive to  his  business,  which  was  extensive.  She  represented  him  in 
his  transactions,  accompanied  him  when  away  from  his  office,  and 
he  evidently  relied  upon  and  trusted  her  implicity.  While  honest 
and  of  good  purposes,  he  was  annoying,  blunt,  aggressively  talkative, 
and  difficult  to  get  along  with.  The  plaintiff  presented  a  claim  to  the 
defendant  after  the  death  of  Merriman,  who  left  a  will,  aggregating 
$9,331,  and  upon  which  she  admitted  payments  to  the  amount  of 
$2,943.01,  leaving  a  balance  of  $6,387.09,  which  has  been  substan- 
tially allowed  by  the  referee.  The  claim  presented  is  divided  into 
periods.    From  January  1,  1885,  to  April  1,  1888,  she  charged  $16 
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per  week;  from  April  1,  1888,  to  October  16,  1891,  $10  per  week; 
and  from  January  1,  1892,  to  March  29,  1902,  $9  per  week.  There 
was  no  actual  division  between  the  first  two  subdivisions  of  the 
claim,  but  the  amount  of  service  rendered  was  not  identical.  The 
account  is  apparently  a  meritorious  one,  and  the  charges  made  were 
reasonable,  in  view  of  her  previous  compensation  and  the  character 
of  her  services  and  her  fidelity  to  the  testator.  It  is  also  obvious  that 
Mr.  Merriman  expected  to  pay  the  plaintiff  for  her  services.  The 
correspondence  discloses  that  intention.  She  was  dependent  upon 
her  own  labors  for  her  livelihood.  It  is  not  credible  that  she  sus- 
pended her  school  teaching  and  became  the  confidential  adviser 
and  mouthpiece  of  her  uncle  in  his  perplexity,  merely  because  of 
affection  for  him  or  by  reason  of  their  relationship.  She  came  and 
remained  at  his  earnest  solicitation,  and  she  anticipated  that  she  was 
to  be  recompensed. 

The  only  question,  and  it  is  not  free  from  difficulty,  is  whether  the 
major  part  of  the  claim  is  barred  by  the  statute  of  limitations.  The 
evidence  does  not  disclose  that  there  was  any  definite  understanding 
as  to  the  length  of  time  the  employment  was  to  continue  or  as  to 
the  amount  of  compensation  to  be  paid,  except  there  is  a  little  proof 
from  which  the  deduction  may  be  made  that  he  expected  to  pay 
double  what  she  was  then  receiving  as  school  teacher.  The  law  will 
not  imply  an  agreement  that  the  payment  was  to  be  deferred  until 
the  services  terminated.  Matter  of  Application  of  Gardner,  103  N. 
Y.  533,  9  N.  E.  300,  57  Am.  Rep.  768.  She  could  have  sued  Merri- 
man to  recover  for  her  services  at  the  end  of  each  week.  Matter  of 
Goss,  98  App.  Div.  489,  90  N.  Y.  Supp.  769. 

It  is  contended  that  payments  were  made  from  time  to  time  by 
the  testator  toward  these  services,  and  for  that  reason  the  claim  has 
been  kept  in  existence  during  the  whole  period,  and  the  referee  has 
allowed  the  payments  contained  in  the  account  presented.  These 
items  embodied  in  her  claim  are  mere  admissions  binding  upon  her, 
but  are,  of  course,  not  available  for  the  purpose  of  establishing  the 
validity  or  extent  of  her  demand.  The  testator  in  an  imperfect, 
ambiguous  way  kept  in  a  small  book  items  of  payments  made  to  the 
plaintiff.  These  extended  from  December,  1887,  to  1900.  The  first  is, 
"To  Alice,  20  inst.,  $100,"  and  usually  there  is  no  entry  as  to  the  ac- 
count upon  which  the  payment  was  to  be  applied.  One  entry,  under  date 
of  May  25,  1894,  is,  "On  account  of  services,  Alice,  $20."  Some  of 
the  entries  are  blurred,  and  some  of  them  are  "Cash  to  Alice,"  or 
"For  Alice."  While  there  were  one  or  two  other  transactions  be- 
tween these  two  people,  the  evidence  fairly  shows  that  these  matters 
were  all  adjusted  and  the  manner  of  their  adjustment  appears.  There 
was,  therefore,  apparently  no  other  claim  to  which  these  payments 
related,  except  the  one  for  services.  The  one  entry,  "On  account 
of  services,  Alice,  $20,"  is  significant.  It  denotes  he  recognized  she 
was  in  his  employment,  and  that  there  was  an  existing  account  in 
her  favor  for  the  services  she  was  rendering.  Witnesses  also  testified 
to  payments  of  money  made  to  the  plaintiff  by  Mr.  Merriman,  and  in 
one  instance  he  accompanied  the  payment  with  the  remark,  "It 
makes  Alice  good-natured  to  pay  her  money." 
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The  plaintiff  was  married  in  the  fall  of  1891,  and  her  husband  died 
two  months  later.  During  her  married  life  she  rendered  no  service 
to  Mr.  Merriman,  but  on  January  1st  following  she  returned  to  his 
office.  The  appellant's  counsel  urges  with  much  force  that  the  mar- 
riage ended  the  period  of  service,  and  the  employment  thereafter  was 
a  new,  distinct  engagement.  The  parties,  however,  do  not  appear 
to  have  attached  any  such  interpretation  to  the  subsequent  employ- 
ment. The  payments  made  by  Mr.  Merriman  give  no  indication  that 
the  old  relation  had  ended  and  an  entirely  new  one  had  been  establish- 
ed. The  entries  are  continuous,  and  the  payments  seem  to  have  been 
applied  toward  the  payment  of  the  account  generally.  The  closeness 
of  the  relations  of  these  parties  and  the  thrift  of  the  plaintiff  may  be 
responsible  in  some  measure  for  the  unsatisfactory  condition  of  the 
accounts  on  Mr.  Merriman's  part  and  for  the  running  of  the  claim 
unsettled  during  the  whole  period  she  was  working  for  her  uncle. 

We  start  with  a  claim  not  fictitious,  not  one  which  cannot  with- 
stand the  scrutiny  and  investigation  justly  meted  out  to  demands 
against  the  representatives  of  a  decedent,  but  one  that  is  meri- 
torious and  reasonable  in  the  compensation  charged,  and  presented 
by  one  on  whom  the  testator  confidently  relied.  She  accompanies 
her  claim  with  a  statement  of  the  payments.  She  produces  in  sup- 
port of  the  validity  of  her  account  credits  and  entries  and  payments 
made  by  the  testator,  which  must  either  have  been  gifts  or  intended 
to  apply  on  this  demand.  We  think  the  judgment  should  be  af- 
firmed. 

Judgment  affirmed,  with  costs.  All  concur,  except  McLENNAN, 
P.  J.,  who  dissents  in  opinion  and  NASH,  J.,  as  to  part  of  daim 
accruing  subsequent  to  January  1,  1892. 

McLENNAN,  P.  J.  (dissenting).  I  dissent  upon  the  ground  that 
there  is  no  evidence  which  proves  or  tends  to  prove  that  any  payment 
was  made  by  the  decedent  upon  plaintiff's  "claim"  against  his  estate, 
and  therefore  that  said  claim,  except  that  portion  of  it  which  arose 
within  a  period  of  six  years  prior  to  the  commencement  of  the  action, 
is  barred  by  the  statute  of  limitations,  except  as  the  time  within  which 
such  action  may  be  commenced  is  extended  by  section  403  of  the  Code 
of  Civil  Procedure.  Whether  the  action  was  commenced  within  the 
time  prescribed  by  the  statute  is  purely  a  question  of  law,  and  should 
be  determined  without  reference  to  the  fact,  assuming  it  to  be  true, 
as  stated  in  the  prevailing  opinion,  that  the  claim  is  not  fictitious,  "not 
one  which  cannot  withstand  the  scrutiny  and  investigation  justly  meted 
out  to  demands  against  the  representatives  of  a  decedent,  but  one  that 
is  meritorious  and  reasonable  in  the  compensation  charged,  and  pre- 
sented by  one  on  whom  the  testator  [the  deceased]  confidently  relied." 
The  rule  which  should  control  the  determination  of  the  question  of  law 
in  that  regard  was  very  clearly  stated  by  the  late  Judge  Earl  in  the 
case  of  Crow  v.  Gleason,  141  N.  Y.  489,  493,  36  N.  E.  497,  as  follows : 

"In  order  to  make  a  money  payment  a  part  payment  within  the  Statute. 
tb6  burden  is  upon  the  creditor  to  show  that  It  was  a  payment  o(  a  portion 
of  the  admitted  debt  and  that  It  was  paid  to  and  accepted  by  him  as  such, 
accompanied  by  circumstances  amounting  to  an  absolute  and  unqualified  ac- 
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taiowledginent  by  tbe  debtor  of  more  being  due,  from  which  a  promise  may 
be  inferred  to  pay  the  remainder.  Part  payment  of  a  debt  Is  not  of  itself 
coodoaiTe  to  take  the  case  out  of  the  statute.  In  order  to  have  that  ^ect 
it  mnst  not  only  appear  that  the  payment  was  made  on  accomit  of  a  debt,  but 
also  on  acconnt  of  the  debt  for  which  action  is  brought,  and  that  the  pay- 
ment waa  made  as  a  part  of  a  larger  indebtedness,  and  under  such  drcum- 
(tanoea  aa  warrant  a  jury  in  finding  an  Implied  promise  to  pay  the  balance." 

The  evidence  does  show  that  during  the  period  the  plaintiff  was  in 
the  employ  of  the  decedent  he  paid  to  her  moneys  at  different  times. 
Some  of  such  payments  were  concededly  presents.     Others  of  them  rep- 
resented amounts  which  were  due  and  owing  to  her  by  reason  of  trans- 
actions wholly  ind^endent  of  any  claim  for  services  rendered  to  the 
decedent  by  the  plaintiff.     We  think  the  evidence  wholly  fails  to  show 
that  any  payment  so  made  was  made  in  part  payment  for  services  ren- 
dered; that  it  would  be  the  merest  speculation  to  say  that  any  payment 
shown  by  the  evidence  to  have  been  made  to  the  plaintiff  was  not  a  gift, 
or  did  not  have  reference  to  some  other  transaction  than  a  payment  to 
apply  upon  her  claim  for  services.    The  evidence  does  establish  con- 
clusively that  the  services  complained  for  were  rendered,  that  they  were 
rendered  under  circumstances  which  were  disagreeable  and  annoying  to 
the  plaintiff,  and  that  she  was  faithful  in  the  discharge  of  her  duties 
as  the  decedent's  employe ;  but  we  fail  to  discover  how,  under  the  law, 
such  circumstances  can  have  any  bearing  upon  the  question  as  to  wheth- 
er or  not  a  pa3mient  had  been  made  upon  such  claim  by  the  deceased  at 
such  time  as  would  prevent  the  statute  running  against  it,  within  the 
nile  stated  by  Judge  Earl.     If  the  services  had  been  rendered  under 
drcumstances  entirely  agreeable  and  of  the  most  congenial  character, 
and  even  at  the  solicitation  of  the  decedent,  the  question  here  presented, 
to  wit,  whether  such  claim  was  barred  by  the  statute  of  limitations, 
would  be  in  no  manner  changed.     But  as  bearing  upon  the  merits  it 
can  hardly  be  improper  to  suggest  that  it  is  somewhat  singular  that  the 
decedent,  a  man  with  an  estate  of  nearly  a  quarter  million  dollars,  and 
with  his  traits  of  character,  should  have  permitted  an  indebtedness  to 
accumulate  against  him  for  over  $7,000,  extending  over  a  period  of  15 
years,  in  favor  of  the  plaintiff,  a  poor  girl  who  had  entered  into  his 
employ  at  his  earnest  solicitation ;  the  inducement  being  that  she  could 
earn  more  money  in  such  capacity  than  by  teaching  school. 

Upon  the  evidence  in  the  case  the  natural  desire  is  that  the  plaintiff 
should  succeed ;  that  she,  having  spent  so  many  years  of  her  life  in  serv- 
ice so  disag^reeable  to  her  and  at  the  same  time  so  useful  and  essential 
to  the  decedent,  should  be  liberally  compensated.  We  think,  however, 
that  those  circumstances  or  conditions  should  have  no  influence  in  deter- 
mining the  question  of  law,  whether  the  claim  presented  or  any  part  of 
it^was  barred  by  the  statute  of  limitations,  because,  if  not,  then  a  claim 
which  is  less  meritorious,  so  far  as  the  rendition  of  the  services  and 
the  character  of  such  services  is  concerned,  must  likewise  be  held  not 
to  be  barred  by  the  statute.  We  think  the  record  will  be  searched  in 
vain  for  evidence  tending  to  show  that  a  single  payment  of  money  was 
made  by  the  decedent  to  the  plaintiff  to  apply  upon  the  claim  in  ques- 
tion, "and  that  it  was  paid  and  accepted  by  him  [her]  as  such,  accom- 
panied bj  circumstances  amounting  to  an  absolute  and  unqualified  ac- 
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knowledgfment  by  the  debtor  of  more  being  due,  from  which  a  promise 
may  be  inferred  to  pay  the  remainder."  We  think  that  it.  should  be 
held  as  matter  of  law  that  the  plaintiff  did  not  show  herself  entitled  to 
recover  for  services  rendered  for  the  decedent  beyond  the  time  limited 
by  the  statute  of  limitations,  and,  therefore,  that  the  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
event. 


(lOi)  App.  Div.  U38.) 

CITY  OF  ROCHESTER  v.  ROCHESTER  RT.  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Eourtb  Department.    KoTember  29,  1905.) 

1.  TaXATIOS— AOTION  TO  FOBECLOSX  RiOHT  OF  RKDKMPTION— SXATDTEB. 

Rochester  City  Charter,  Laws  1880,  p.  48,  c.  14,  {  104,  which  provides 
that  when  any  lands  in  the  city  are  sold  for  taxes  and  bid  in  by  the 
city,  and  notice  to  redeem  shall  have  been  served,  and  the  lands  have  not 
been  redeemed,  the  mayor  shall  execute  a  certificate  of  the  fact  of  aale, 
and  which  declares  that  at  any  time  after  the  execution  of  the  certlfl- 
cate  the  equity  of  redemption  may  be  foreclosed  by  an  action  by  the  city, 
in  which  tlie  same  proceedings  shall  be  had  as  on  the  foreclosure  of  real 
estate  mortgages,  authorizes  the  city  to  maintain  an  action  to  foreclose 
an  owner's  right  in  land  bid  in  by  the  city  for  nonpayment  of  taxes  on 
the  owner's  failure  to  redeem  and  the  execution  of  the  certificate  provided 
for  in  the  statute,  and  for  a  deficiency  Judgment  against  the  owner  per- 
sonally. 

2.  Saub  — Pbopkbtt  Subject  to  Taxation. 

A  city,  bidding  In  land  for  nonpayment  of  taxes  and  receiving  a  cer- 
tificate therefor  on  the  owner's  failure  to  redeem,  does  not  acquire  com- 
plete title  to  the  land  under  section  104  of  its  charter  (Laws  1880,  p.  48, 
c.  14),  providing  that  on  the  recording  of  the  certificate  the  title  to  the 
land  shall  vest  In  the  city  and  the  equity  of  redemption  therein  shall  be 
barred  as  therein  specified,  and  hence  the  land  may  be  assessed  against 
the  owner  tmtil  the  city  forecloses  bis  right  thereto. 

8.  Mumcifal  OoBFOBATions— Sfeciai.  Absessuents— Enforcement. 

Rochester  City  Charter,  Laws  1880,  p.  73,  c.  14,  $  20C,  makes  an  assess- 
ment for  local  Improvements  a  personal  obligation  against  the  owner  and 
provides  for  the  maintenance  by  the  city  of  an  action  for  the  collection 
thereof  "In  addition  to  other  remedies."  Section  209  provides  that  In  case 
the  assessment  remains  unpaid  the  same  shall  be  added  to  the  general  city 
taxes  and  collected  as  provided  for  the  collection  of  general  city  taxes. 
Held,  that  the  city's  right  of  action  for  local  assessments  was  not  lost 
because  they  were  added  to  the  general  city  taxes. 

4.  Taxation— Collection  op  Taxes— Statutes— Cokstbuction. 

Laws  1903,  p.  1187,  c.  522,  providing  that  all  taxes  spread  on  the  assess- 
ment rolls  of  a  city  may  be  collected  either  by  action,  or  by  supplemen- 
tary proceedings,  or  by  foreclosure  of  tax  liens,  gives  tbe  city  the  right 
to  collect  by  action  taxes  previously  levied. 

B.  Same— Jubisdiction  of  Coubt— Entbt  of  Judgment.  ' 

Where  the  complaint  in  a  suit  by  a  city  for  taxes  filed  before  the  adop- 
tion of  Laws  1903,  p.  1187,  c.  522,  authorizing  it  to  collect  taxes  either  by 
action,  or  by  supplementuy  proceedings,  or  by  foreclosure  of  tax  Hens, 
included  all  the  facts  and  sought  the  relief  involved  in  granting  of  a  de- 
ficiency Judgment  against  the  owner  personally,  the  city  was  entitled  to 
the  Judgment  authorized  by  the  act  Equity,  having  acquired  Juris- 
diction, ought  to  finally  settle  the  controversy  and  adapt  its  Judgment  to 
tb«  law  existing  at  the  time  of  its  rendition. 
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8.  MURICIFAI.  COBPOBATIONS— COIiECnON    OF   ASSESSIIERTS— JUDOMSNT. 

A  Jadgment  in  an  action  for  a  local  assessment  payable  in  installments 
properly  included  the  installments  not  due,  where  it  provided  tliat  no 
execution  should  issue  for  tbe  future  installments  until  due. 

McLennan,  P.  J.,  and  Nash,  J.,  dissenting. 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  the  city  of  Rochester  against  the  Rochester  Railway 
Company  and  others.  From  so  much  of  a  judgment  for  unpaid 
taxes  as  renders  defendant  railway  company  personally  liable  for  the 
deficiency  in  payment  of  taxes  after  the  application  of  the  proceeds 
of  land  directed  to  be  sold,  it  appeals.    Modified. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

P.  M.  French,  for  appellant. 

B.  B.  Cunningham,  for  respondent. 

HISCOCK,  J.  This  action  was  bro#ight  upon  certain  unpaid 
taxes  assessed  by  the  plaintiff  both  for  general  and  local  purposes,  to 
foreclose  and  cut  off  defendant's  right  and  title  in  a  small  strip  of 
land,  and  also  to  recover  a  judgment  against  the  latter  for  any  de- 
ficiency remaining  after  application  of  the  proceeds  of  the  sale  of 
said  property  to  the  payment  of  said  taxes.  The  judgments  appealed 
from  awarded  the  relief  sought ;  the  later  one  adjudging  the  re- 
covery of  $833.66  from  the  defendant,  of  which  amount  $731.47  was 
deficiency  and  the  balance  costs  and  expenses  of  sale.  The  de- 
fendant does  not  complain  of  said  judgments  in  so  far  as  they  de- 
cree a  foreclosure  and  sale  of  the  premises  in  question,  but  of  those 
portions  which  in. effect  adjudge  it  personally  responsible  for  the  de- 
ficiency in  payment  of  the  taxes  in  question  after  the  application 
of  the  proceeds  of  the  land  sold.  Various  reasons  are  assigned  why 
such  provisions  are  erroneous  and  should  be  reversed ;  but  we  think 
that  none  of  them  are  well  founded,  and  that,  subject  to  slight  modifi- 
cation, the  judgments  appealed  from  should  be  affirmed. 

As  stated,  the  taxes  for  nonpayment  of  which  plaintiff  has  sought 
and  secured  relief  in  this  action  were  assessed  both  for  general  pur- 
poses and  local  improvements,  and  in  order  to  appreciate  the  nature 
and  effect  of  the  acts  which  were  done  in  connection  therewith,  and 
to  properly  understand  and  solve  the  questions  presented  by  de- 
fendant's contentions  herein,  it  will  be  necessary  to  refer  somewhat 
at  length  to  the  charter  provisions  governing  the  assessment  and 
collection  of  taxes,  both  general  and  local,  in  the  city  of  Rochester. 
Section  206,  c.  14,  p.  73,  Laws  1880,  makes  an  assesssment  for  local 
improvements  a  personal  obligation  against  the  owner  of  land,  and 
provides  for  the  maintenance  by  the  city  of  an  action  for  the  collec- 
tion thereof,  "in  addition  to  other  remedies."  Section  209  pro- 
vides that,  in  case  such  an  assessment  remains  due  and  unpaid 
after  certain  steps  have  been  taken  for  the  collection  thereof,  the 
assessors,  in  preparing  the  next  roll  for  general  city  taxes,  shall 
insert  therein  against  the  property  assessed  the  amount  of  such  un- 
paid assessment,  with  interest,  and  that — 
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"Upon  the  conflnnatlon  of  such  assessment  roll  snch  amount  ahall  be  added 
to  the  geaetal  dty  taxes  and  the  entire  amount  shall  be  collected  as  herein- 
before proYided  with  reference  to  general  city  taxes  and  if  such  amount  is 
not  paid  the  land  shall  be  sold  therefor  as  hereinbefore  provided." 

In  the  case  of  general  city  taxes  certain  sections  provide  that 
after  a  specified  default  in  payment  the  lands  assessed  shall  be  ex- 
posed for  sale  and  sold  "for  the  shortest  time  any  bidder  would 
take  such  premises  and  pay  the  said  tax  or  assessment  with  said 
charges  and  expenses,"  and  that  if  no  bid  be  made  for  the  amount 
of  the  taxes  and  expenses  the  land  shall  be  struck  off  to  the  dty. 
The  owner  of  the  same  may  redeem  at  any  time  within  2  years  after 
the  sale,  and  after  2  years  provision  is  made  for  the  service  of  a 
notice  requiring  redemption  within  30  days.  Section  104  (page 
48),  which  becomes  especially  important  in  this  action,  provides 
that  whenever  any  lands  in  said  city  shall  have  been  sold  for  taxes 
or  assessments  and  bid  in  by  the  city,  and  the  notice  to  redeem  shall 
have  been  served  for  more  than  30  days,  and  such  lands  have  not 
been  redeemed,  the  mayor  shall  execute  a  certificate  of  the  fact  of 
such  sale,  which  certificate  shall  be  recorded  in  the  clerk's  ofHce  and 
is  made  "prima  facie  evidence  of  the  regularity  of  the  assessment 
and  of  the  proceedings  prior  to  the  sale,"  etc.  Such  section  then 
further  provides  as  follows  : 

"Upon  the  recording  of  such  certificate  the  said  city  or  its  assigns  shall 
acquire  an  absolute  title  to  such  lands  In  fee,  with  the  right  to  immediate 
poBsedsion  and  may  enjoy  and  hold  such  lands  free  and  clear  from  all  claim 
or  demand  of  any  owner  thereof,  or  any  person  having  any  lien  thereon  or 
interest  therein,  but  the  equity  of  redemption  In  such  lands  struck  ofF  to  the 
city  shall  only  be  barred  as  hereinafter  provided.  At  any  time  after  such 
certificate  is  executed  and  recorded,  and  the  tax  or  assessment  mentioned 
therein  has  been  at  any  time  thereafter  paid,  the  treasurer  of  said  city  may 
execute,  acknowledge  and  deliver  to  the  owner  of  such  lands  so  sold,  a  certifi- 
cate to  the  effect  that  such  tax  or  assessment  has  been  paid  and  upon  toe 
recording  of  the  same  in  the  Monroe  county  clerk's  office,  the  said  clerk  shall 
discharge  the  former  certificate  of  record  in  his  office  by  a  proper  entry. 
•  •  •  At  any  time  after  such  certificate  Is  executed,  the  equity  oil  redemp- 
tion of  all  persons  having  any  Interest  or  lien  in  said  lands  may  be  foreclosed 
by  an  action  to  be  brought  by  said  city  In  the  Supreme  -Oourt,  •  •  •  in 
which  action  the  same  proceedings  shall  be  had,  as  nearly  as  may  be,  as  on 
the  foreclosure  of  real  estate  mortgages,  and  Judgment  of  strict  foreclosure 
or  of  foreclosure  and  sale  may  be  had  therein  as  the  court  may  direct.  •  •  * 
Where  an  action  commenced  under  this  section  has  been  settled  and  the  tax 
lien  paid  *  *  *  an  order  may  be  made  and  entered  •  *  •  directing 
the  said  coimty  clerk  to  make  a  suitable  and  proper  entry,  *  •  *  and 
upon  such  record  being  so  made  the  premises  therein  mentioned  shall  be  dis- 
charged of  such  tax  lien." 

The  premises  described  in  the  complaint  were  sold  to  the  respond- 
ent in  1894,  1897  (twice),  1898,  1899,  1900,  1901,  and  1902.  Follow- 
ing the  sale  in  1897  for  the  general  taxes  of  that  year,  and  in  the 
month  of  July,  1901,  after  the  expiration  of  two  years  and  after 
service  of  notice  to  redeem,  the  mayor  executed  the  certificate  pro- 
vided in  section  104  of  the  charter,  which  was  duly  acknowledged 
and  recorded.  Based  upon  these  provisions  and  facts  the  appellant 
contends  that,  by  the  sale  aforesaid  and  the  execution  and  recording 
of  the  mayor's  certificate  upon  failure  to  redeem,  the  defendant  be- 
came absolutely  divested  of  its  title  to  the  premises  and  the  same 
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vested  absolutely  in  fee  in  the  city,  and  that  from  that  time  it  was 
improQer  to  assess  the  remaining  taxes  against  the  defendant,  and 
that  the  only  further  step  or  remedy  remaining  for  plaintiff  was  a 
strict  foreclosure.  This  court  is  not  impressed  with  the  last  proposi- 
tion. The  language  of  the  statute,  interpreted  in  its  ordinary  mean- 
ing, is  broad  enough  to  authorize  the  action  of  foreclosure  which 
was  instituted.  The  more  interesting  claim  is  that  of  a  complete 
title  vested  in  the  city  which  prevented  future  assessments  against  de- 
fendant. Although  this  affects  only  a  very  small  portion  of  the 
amount  involved,  it  fairly  calls  for  a  construction  of  the  statute. 

Section  104,  which  is  relied  upon  to  carry  the  burden  of  this 
theory,  does  not  fulfill  the  purpose.  While  the  first  part  of  it  does 
in  terms  provide  that,  upon  the  recording  of  the  certificate  after 
failure  to  redeem,  the  city  and  its  assigns  shall  acquire  an  "absolute" 
title  to  and  "hold  such  lands  free  and  clear  from  all  claim  or  demand 
of  any  owner  thereof,"  etc.,  such  provisions  are  by  what  follows 
most  clearly  and  effectively  modified  and  stripped  of  the  broad  mean- 
ing urged  by  defendant.  These  following  clauses  unmistakably  pro- 
vide that,  notwithstanding  what  has  been  said  about  an  absolute 
title  based  upon  the  certificate,  the  owner  shall  have  an  equity  of 
redemption,  which  can  only  be  barred  in  the  manner  provided,  viz., 
by  foreclosure  proceedings,  and  that,  upon  payment  of  the  taxes  after 
the  certificate  to  the  city  has  been  executed,  another  certificate  of 
payment  shall  be  executed,  which,  upon  recording,  shall  compel  a 
discharge  of  the  first  one  and  thus  cancel  all  evidence  of  proceed- 
ings by  the  city  against,  or  interest  in,  the  property.  It  is  said  in 
.  behalf  of  defendant  that  these  last  provisions  leave  payment  by  the 
owner  and  execution  of  a  certificate  of  payment  after  the  original 
failure  to  redeem  optional  with  the  city,  and  contemplate  only  a 
case  where  by  consent  such  payment  has  been  made  and  the  prem- 
ises redeemed  after  a  strict  right  thereto  had  lapsed.  We  do  not, 
however,  accept  that  interpretation.  We  think  that  it  was  not  the 
intention  of  the  statute  to  invest  a  city  official  with  the  discretion  to 
permit  or  reject  such  payment  and  redemption ;  but  that  the  language 
is  to  be  construed  most  strongly  against  forfeiture  of  title  and  in 
favor  of-  a  fixed  right  upon  the  part  of  the  property  owner  to  re- 
deem. If  it  be  said  that  under  this  construction  the  owner  has  an 
indefinite  time  within  which  to  finally  redeem,  it  may  be  answered 
that  this  can  be  cut  off  by  foreclosure,  and,  if  the  Legislature  desired 
to  make  any  simpler  self-acting  limitation,  it  was  easy  to  do  it. 
When  we  thus  examine  and  construe  the  entire  section,  it  seems  clear 
beyond  any  reasonable  doubt  that  the  city  did  not  acquire  an  absolute 
and  complete  title  to  defendant's  premises  which  prevented  the  as- 
sessment of  taxes ;  that  it  had  no  deed,  which  is  the  usual  evidence  of 
title ;  and  that  its  certificate  of  interest  was  subject  to  a  distinct  right 
of  redemption  in  the  owner,  which  could  only  be  cut  off  by  foreclosure 
proceedings.  While  the  city  has  proceeded  further  in  enforcing  col- 
leetion  of  defendant's  taxes  than  had  been  done  in  Matter  of  Eisner, 
86  App.  Div.  207,  83  N.  Y.  Supp.  670,  the  reasoning  of  that  case 
nevertheless  tends  to  overrule  defendant's  claim  that  it  had  been 
absolutely  divested  of  its  title. 
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But  stress  is  laid  upon  the  fact  that  under  the  certificate  to  it  the 
city  had  the  right  of  possession  pending  redemption  or  foreclosure, 
and  that  this,  as  furnishing  proof  of  an  absolute  title  or  merely  as  an 
equitable  consideration,  was  a  bar  to  the  assessment  of  taxes  against 
the  owner  being  out  of  possession.  If  the  conclusion  is  correct  that 
the  city  did  not  acquire  absolute  legal  title  by  the  certificate,  the 
right  to  a  qualified,  and  possibly  temporary,  possession  under  it 
should  not  change  such  conclusion.  Possession  by  a  mortgagee  does 
not  destroy  the  legal  title  and  right  of  redemption  otherwise  rest- 
ing in  the  mortgagor.  Possession  by  plaintiff  of  the  lands  involved 
in  this  case  seems  to  be  assumed,  rather  than  proved.  If  it  existed, 
it  was  technical  and  of  no  value.  We  are  not  called  upon  to  decide 
any  equitable  questions  incident  to  possession  by  a  creditor,  as 
whether  the  city  could  be  made  to  account  in  any  way  for  profits 
arising  from  its  temporary  possession  of  lands  for  which  it  con- 
tinued to  assess  the  owner.  The  naked  question  is  whether  posses- 
sion bars  assessment  against  the  owner  while  his  equity  of  redemp- 
tion continues.  No  controlling  authority  has  been  cited  to  the  effect 
that  it  does.  The  familiar  rule  is  to  the  contrary,  that  assessment 
may  be  made  against  the  owner  until  he  has  been  completely  divested 
of  his  title,  and  no  particular  hardship  appears  in  the  application 
here  of  that  rule.  It  is  said  that  the  city  may  take  possession  of 
premises,  and  then,  while  enjoying  the  profits  thereof,  compel  the 
owner  to  sustain  the  burdens  of  taxation.  If  we  are  right  as  to  the 
latter's  privilege  of  redemption,  he  may  relieve  himself  from  this 
situation  whenever  he  desires  by  payment  of  his  taxes.  Upon  the 
other  hand,  if  the  city  is  deprived  of  the  power  of  taxation  by 
reason  of  mere  possession,  the  owner  of  undesirable  or  unproductive 
property  so  possessed  may  lie  by  as  long  as  possible,  or  until  the  prop- 
erty has  improved,  and  then  redeem  it,  free  from  taxation  for  the 
intervening  period. 

It  also  may  be  said  that  the  dty,  having  a  certificate  of  undesirable 
lands,  in  defiance  of  the  wishes  of  the  owner,  might  elect  not  to  cut 
off  the  equity  of  redemption,  in  order  to  continue  indefinitely  its 
assessments,  which,  under  the  statute  before  referred  to,  would 
become  a  personal  liability.  This,  however,  is  not  a  deciding  argu- 
ment. If  the  city  desired  to  accomplish  this  purpose,  it  could  do  so 
beyond  question  by  refraining  from  acquiring  a  certificate  in  the  first 
instance.  Under  the  statutes  relating  to  the  city  of  Rochester,  and  in- 
dependent of  any  tax  sales,  any  owner  of  undesirable  lands,  so  long  as 
he  holds  title,  is  subject  to  personal  liability  for  assessments  from  year 
to  year.  The  case  of  WeUs  v.  Johnston,  171  N.  Y.  324,  63  N.  E.  1095, 
not  only  does  not  appear  to  sustain  the  claim  made  in  behalf  of  de- 
fendant, but  rather  the  opposite.  There  was  no  feature  of  a  quali- 
fied right  to  possession  in  that  case,  as  this ;  but  the  broad  general 
rule  is  laid  down  that,  intermediate  the  sale  for  taxes  and  the  ex- 
ecution of  the  deed,  whereby  title  in  the  state  is  made  complete 
and  perfect,  assessment  should  be  made  against  the  original  owner. 
See,  also,  Armstrong  v.  County  of  Nassau,  101  App.  Div.  116,  91  N. 
Y.  Supp.  867. 

The  important  claim  of  defendant  next  to  be  considered  is  that 
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there  was  no  personal  liability  upon  the  part  of  defendant  for  the 
payment  of  taxes,  and  that  the  judgment  for  deficiency,  therefore, 
was  erroneous.  While  it  is  conceded  that  originally  it  was  personally 
liable  for  the  payment  of  local  assessments,  it  is  urged  that  after  these 
latter  had  been  carried  into  the  assessments  for  general  taxes,  as 
was  done,  plaintiff  was  thenceforth  limited  to  the  remedies  provided 
for  the  collection  of  general  taxes,  and  the  right  of  action  originally 
prescribed  for  local  assessments  was  lost.  If  we  are  right  in  the 
view,  subsequently  to  be  expressed,  that  plaintiff  could  recover  a 
judgment  of  deficiency  even  for  general  taxes,  then  this  question  is 
immaterial.  But,  independent  of  that,  we  think  that  the  right  of  ac- 
tion for  local  assessments  was  not  lost  when  the  latter  were  carried 
into  general  taxes,  and  that  this  question  likewise  was  settled  by 
Matter  of  Eisner,  supra.  We  pass,  then,  to  the  consideration  of  the 
question  whether  defendant  was  personally  liable  for  the  general  taxes 
involved  in  this  action,  because  concededly  such  liability  must  exist 
as  a  basis  for  most  of  the  money  judgment  which  has  been  awarded 
against  it. 

Plaintiff  urges  that,  independent  of  any  express  statutory  pro- 
vision to  that  effect,  the  tax  is  a  personal  liability  which  may  be 
enforced  by  action  and  judgment  as  any  other  contractual  obliga- 
tion. I  do  not  agree  with  this  proposition.  Incidentally  that  view 
was  urged  upon  our  consideration  in  the  case  of  City  of  Rochester 
V.  Bloss,  100  App.  Div.  125,  91  N.  Y.  Supp.  642,  and,  while  the  point 
was  not  expressly  decided,  whatever  was  there  said  was  said  against 
it,  and  it  does  not  seem  necessary  in  this  case  to  review  the  au- 
thorities and  reasons  cited  and  advanced  by  plaintiff's  counsel;  for 
there  is  another  reason  which,  in  our  judgment,  permits  plaintiff  to 
have  the  judgment  in  this  case.  After  the  action  was  commenced, 
but  before  it  was  tried,  chapter  522,  p.  1187,  of  the  Laws  of  1903, 
took  effect,  providing  that: 

"All  taxes  heretofore  erpread  upon  the  assessment  rolls  of  the  various 
wards  in  the  city  of  Rochester  may  be  collected  by  the  corporation  counsel 
either  by  action  or  by  supplementary  proceedings  or  by  foreclosure  of  tax 
Hens." 

It  has  been  held  that  this  statute  gives  the  city  of  Rochester  the 
right  to  collect  by  action  taxes  previously  levied.  City  of  Rochester 
V.  Bloss,  supra.  The  only  dispute  which  the  facts  in  this  case  pre- 
cipitate is  whether  plaintiff  may  obtain  the  benefit  of  said  act  in  an 
action  which  was  commenced  before  the  act  took  effect.  We  think 
it  may.  Plaintiff's  complaint,  although  framed  before  the  act  was 
passed,  included  all  of  the  facts  and  sought  all  of  the  relief  involved 
in  and  granted  by  the  judgment  which  was  finally  rendered.  It 
came  into  a  court  of  equity  seeking  relief  by  foreclosure  of  its  liens, 
as  we  have  held  it  might  properly  do.  The  court  acquired  jurisdic- 
tion of  the  matters  and  controversies  involved  between  it  and  the  de- 
fendant. Plaintiff  certainly  had  a  right  to  so  much  of  the  judg- 
ment as  adjudged  foreclosure  and  sale.  But  at  the  time  when  the 
action  was  tried  and  the  judgment  rendered  it  had  acquired,  as  we 
hold,  an  undoubted  right  to  maintain  an  action  against  defendant  for 
the  recovery  of  the  taxes  involved  in  that  very  action  and  upon 
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which  it  was  seeking  foreclosure.  The  only  question  under  the  cir- 
cumstances is  whether  it  should  be  compelled  to  institute  another  ac- 
tion against  the  defendant,  simply  for  the  purpose  of  commencing 
it  after  the  statute  was  passed,  or  whether  a  court  of  equity,  having 
acquired  jurisdiction,  should  take  cognizance  of  the  rights  of  th« 
parties  and  render  a  judgment  in  the  action  already  pending  which 
should  finally  and  completely  settle  and  protect  them.  We  think 
it  is  well  settled  that  the  court  will  pursue  the  latter  course,  and 
that  it  will  render  a  judgment  adapted  to  the  law  and  the  facts  as 
they  existed  at  the  time  of  judgment,  rather  than  as  they  happened 
to  be  at  the  time  of  the  commencement  of  the  action.  Madison 
Avenue  Baptist  Church  v.  Oliver  Street  Baptist  Church,  73  N.  Y. 
82,  95;  Kilbourne  v.  Supervisors,  etc.,  137  N.  Y.  170,  178,  33  N.  E. 
159;  Van  Allen  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  144  N.  Y.  174,  38  N.  E. 
997 ;  Town  of  Duanesburgh  v.  Jenkins,  57  N.  Y.  177 ;  Wamier  et 
al.  V.  Boessneck  et  al.,  5  App.  Div.  240,  39  N.  Y.  Supp.  141. 

Some  minor  criticisms  are  directed  at  the  judgment,  which  may 
be  briefly  considered.  It  is  claimed  that  the  premises  in  question 
were  dedicated  for  highway  purposes  before  the  levying  of  any  of 
the  taxes  and  assessments,  and  that  such  taxes  and  assessments  are 
therefore  void.  We  do  not  find  any  sufficient  evidence  that  the  city 
appropriated  for  street  purposes  the  property  assessed,  and  no 
such  issue  as  that  was  raised  either  by  defendant's  answer  or  upon 
the  trial.  The  assessment  for  paving  Thrush  street  was  payable  in 
installments,  and,  as  only  three  of  those  had  become  due  before  the 
commencement  of  the  action,  it  is  claimed  that  the  judgement  should 
not  have  included  the  entire  amount. .  While  the  judgment  did  in- 
clude the  amount  of  installments  not  yet  due,  it  is  expressly  provided 
that  no  execution  should  issue  for  such  future  installments  until 
due.  By  analogy  with  judgments  in  foreclosure  actions  covering 
installments  still  to  become  due,  this  form  of  judgment  seems  to  have 
been  proper.  Brewer  v.  Longnecker  (Sup.)  15  N.  Y.  Supp.  937.  The 
West  Side  sewer  tax  complained  of  is  not  included  in  the  deficiency 
judgment.  It  is  admitted,  however,  that  the  tax  for  the  year  1893, 
amounting  to  $6.45  was  improperly  assessed,  and  should  not  be  in- 
duded,  and  that  the  judgment  should  be  reduced  by  this  amount, 
with  interest  to  the  date  of  entry  of  the  judgment,  aggregating 
$6.57.  The  judgment,  as  above  modified,  should  be  affirmed,  with 
costs. 

Judgment  for  deficiency,  entered  April  2,  1904,  reduced  by  the 
amount  of  $6.57,  and,  as  so  modified,  said  judgment  and  the  judg- 
ment of  foreclosure  entered  December  31,  1903,  are  affirmed,  with 
costs.  All  concur,  except  McLENNAN,  P.  J.,  and  NASH,  J.,  who 
dissent  in  an  opinion. 

NASH,  J.  (dissenting).  I  dissent  upon  the  ground  that,  after 
the  tax  sale  by  the  city  treasurer  and  the  issuing  and  recording  of 
the  mayor's  certificate,  the  title  and  right  of  possession  of  thie  land 
became  vested  in  the  city,  and  taxes  thereon  were  not  thereafter 
legally  assessable  to  the  defendant.  The  assessment  of  land  to  a 
person  who  is  neither  owner  nor  occupant  is  void.     Whitney  v. 
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Thomas,  20  N.  Y.  281.  The  charter  of  the  city  provides  (section 
104,  c.  14,  p.  48,  Laws  1880)  that  whenever  any  lands  have  been 
sold  for  taxes  and  bid  off  by  the  city  and  notice  to  redeem  has  been 
served,  and  such  lands  have  not  been  redeemed,  the  mayor  of  the 
city  shall  execute  a  certificate  of  the  fact  of  such  sale  having  been 
made  and  the  lands  struck  off  to  the  city,  and  that  the  same  has 
not  been  redeemed,  which  certificate  shall  be  acknowledged  as 
deeds  to  be  entitled  to  be  recorded  in  Monroe  county  clerk's 
office.    The  section  further  provides: 

"Sncb  certlflcates,  or  the  record  thereof,  or  a  copy  of  rach  record  duly 
authenticated,  shall,  in  all  courts  and  places,  be  prima  facie  evidence  that 
the  tax  or  assessment  was  legally  Imposed,  of  the  regularity  and  legality 
of  all  proceedings  prior  to  such  sale  and  of  such  sale,  and  that  notice  has 
been  duly  given  to  redeem,  and  that  such  lands  have  not  been  redeemed. 
Upon  the  recording  of  such  certlflcates,  the  said  city  or  its  assigns,  shall  ac- 
quire an  absolute  title  to  such  lands,  in  fee,  with  the  right  to  immediate  pos- 
session, and  may  enjoy  and  hold  such  lands  free  and  clear  from  all  claim  and 
demand  of  any  vwnet  thereof,  or  any  person  having  any  lien  thereon,  or  in- 
terest therein,  but  the  equity  of  redemption  in  such  lands  struck  off  to  the 
city  shall  only  be  barred  as  hereinafter  provided.  At  any  time  after  such 
certificate  is  executed,  the  equity  of  redemption  of  all  persons  having  any 
lien  on  or  interest  la  said  lands  may  be  foreclosed  by  an  action  to  be  brought 
by  said  city  in  any  court  having  equity  Jurisdiction,  in  which  action  the  same 
proceedings  shall  be  had  as  nearly  as  may  be,  as  on  the  foreclosure  of  mort- 
gages and  Judgment  of  strict  foreclosure,  or  of  foreclosure  and  sale,  may  be 
had  therein,  as  the  court  may  direct" 

A  further  provision  was  inserted  in  the  section  by  the  amendment 
of  1890  (chapter  561,  p,  1022,  Laws  1890),  as  follows : 

"At  any  time  after  such  certificate  is  executed  and  recorded,  and  the  tax 
or  assessment  mentioned  therein  has  been  at  any  time  thereafter  paid,  the 
treasurer  of  said  city  may  execute,  acknowledge  and  deliver  to  the  owner  of 
such  lands,  so  sold,  a  certificate  to  the  effect  that  such  tax  or  assessment  has 
been  paid,  and  upon  the  recording  of  the  same  in  the  Monroe  county  clerk's 
oflice  the  said  clerk  shall  discharge  the  former  certificate  of  record  in  the 
office  by  a  proper  entry  upon  the  pages  containing  such  record,  the  same  as  in 
case«  of  discharge  of  real  estate  mortgages  by  him." 

In  Wells  V.  Johnston,  171  N.  Y.  32,  63  N.  E.  1095,  the  question 
arose  as  to  whether  the  treasurer  of  Oneida  county  was  authorized 
to  sell  lands  for  unpaid  taxes,  although  such  taxes  were  assessed  and 
levied  thereon  before  the  lands  had  been  conveyed  to  the  state  by 
the  Comptroller  in  pursuance  of  a  sale  thereof  made  under  the  tax 
law  of  1855.  By  that  act  it  was  made  the  duty  of  the  Comptroller  to  ad- 
vertise and  sell  lands  for  returned  unpaid  taxes,  and,  if  not  redeemed 
within  two  years,  execute  to  the  purchaser  a  conveyance  which 
would  vest  in  the  grantee  an  absolute  estate  in  fee  simple,  subject 
to  all  the  claims  the  people  of  the  state  might  have  thereon  for 
taxes  or  other  liens  or  incumbrances.  Where  upon  such  sale  no 
person  offered  to  bid,  it  was  the  duty  of  the  Comptroller  to  bid  in 
the  lands  for  the  state,  and  make  a  certificate  specifying  the  time 
when  the  people  of  the  state  would  be  entitled  to  a  deed.  Such 
purchase  was  subject  to  the  same  right  of  redemption  as  purchases 
by  individuals,  and,  if  the  lands  sold  were  not  redeemed,  the  Comp- 
troller executed  a  release  to  the  people  of  the  state,  which  had  the 
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same  effect,  and  became  absolute  in  the  same  time  and  in  the  per- 
formance of  the  like  conditions,  as  in  the  case  of  sales  and  conveyances 
to  individuals.  It  was  held  that  the  sale  by  the  county  treasurer  for  the 
nonpayment  of  taxes  was  void.  The  ground  of.  the  decision  was  that, 
when  the  state  took  title  to  the  lands,  the  outstanding  lien  for  taxes  pre- 
viously assessed  merged  in  the  deed,  and  it  became  the  duty  of  the 
Comptroller  to  refund  to  the  county  of  Oneida  the  money  which 
it  had  paid  to  the  state,  if  any,  by  reason  of  such  assessment,  and 
to  pay  over  to  the  county  its  proportion  of  the  tax  levied  upon  the 
lands;  but  the  county  thereafter,  or  its  treasurer,  had  no  power  to 
sell  the  lands  to  reimburse  itself.  In  the  opinion  of  the  court  it 
is  said: 

"It  is  contended  on  behalf  of  tbe  plaintiff  that  these  lands  were  assessed 
from  year  to  year,  after  the  sale  of  1877,  down  to  and  Including  the  year 
1880,  and  that  by  the  special  act  for  Oneida  county  of  that  year,  to  which  we 
have  referred,  the  county  treasurer  was  authorized  to  sell  the  lands  for  the 
nonpayment  of  such  taxes.  We  think  that  the  lands  were  properly  assessed 
for  these  years,  for  the  title  of  the  state  did  not  become  perfect  until  the  deed 
was  executed.  The  owner  still  had  the  right  to  redeem  during  tbe  period 
fixed  by  the  statute,  and  during  such  period  tbe  premises  were  properly  as- 
sessed, so  that  the  owner,  upon  redemption,  could  not  escape  taxation  for 
the  intervening  years ;  but  after  the  title  of  the  state  had  become  fully  vested 
through  the  deed  of  tbe  Gomptroller,  the  lands  were  no  longer  assessable, 
and  no  sale  could  be  made  thereof,  except  in  accordance  wlUi  the  express 
provisions  of  the  statute." 

In  that  case  the  owner  remained  in  possession,  had  the  use  and 
enjoyment  of  his  lands,  until  the  deed  to  the  state  was  executed. 
Here  upon  the  recording^  of  the  mayor's  certificate  the  city  and 
its  assigns  acquired  the  absolute  title  in  fee,  with  the  right  of  im- 
mediate possession  and  to  enjoy  and  hold  the  lands  free  and  cle.ar 
of  all  claim  or  demand  of  the  owner.  If  taxes  may  thereafter  be 
assessed,  the  result  is  that  the  city,  or  its  assigns,  by  virtue  of  its 
title  and  right  of  possession,  takes  the  rents  and  profits,  which  go 
into  the  city  treasury,  and  continues  to  assess  taxes  upon  the  prop- . 
erty;  and  this  may  go  on  indefinitely.  It  is  optional  with  the  city 
to  exercise  its  right  of  foreclosure.  There  is  nothing  which  the 
former  owner  could  do  to  relieve  himself  from  this  anomalous 
situation  of  being  neither  owner  nor  occupant,  and  yet  liable  to 
assessment,  assuming  that  he  is  unable  to  redeem.  As  is  frequently 
the  case,  the  assessment  may  be.  greater  than  the  value  of  the  land 
assessed,  of  which  this  case  is  an  illustration.  The  lands  here  as- 
sessed for  taxes  and  local  improvements  are  insignificant  in  value. 
They  consist  of  a  small  strip  of  land,  10  feet  wide  and  118  feet  long, 
and  a  triangular  parcel  of  less  dimensions,  the  assessed  value  of  which 
is  $50.  The  city  has  refrained  from  exercising  its  right  of  fore- 
closure, continuing  in  the  meantime  to  assess  the  property  until 
the  taxes  and  assessments  have  accumulated  to  an  amount  for 
which  a  judgment  for  deficiency  has  been  taken  against  the  defendant 
for  $833.66.  It  does  not  seem  that  a  fair  construction  of  the  stat- 
ute will  permit  the  city  to  take  the  rents  and  profits  of  the  land, 
and  also  at  the  same  time  assess  the  taxes  thereon  to  the  person 
who  was  the  owner.    A  more  reasonable  rule  to  adopt  would  be 
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to  require  the  city  to  proceed  to  an  immediate  foreclosure  of  the 
remaining  equity  in  the  property,  and  thereby  vest  title  in  a  pur- 
chaser who  would  become  liable  to  taxation. 
The  judgment  for  deficiency  is  erroneous,  and  should  be  reversed. 

McLENNAN,  P.  J.,  concurs. 

(109  App.  Dlv.  861.) 

O'CONNOR  y.  HBNDRIOE  et  aL 

(Supreme  Ootirt,  Appellate  Division,  Fonrth  Department    November  29,  1905.) 

L  Schools  ahd  Sohool  Diotbictb— Public  Schools— Bklioioub  Irstbuotiom 

— GOR8TIT0TIOKAL  PbOTIBIONS. 

Tbe  policy  of  tlje  Bt^te  to  exclude  religlona  denominational  teaching 
from  the  public  schools  Is  shown  by  Const  art  9,  {  4,  prohibiting  the 
state  or  any  subdivision  thereof  from  giving  aid  to  any  school  under 
tbe  control  of  any  religious  denomination;  article  8,  §  14,  permitting 
tbe  expenditure  of  public  money  for  tbe  education  and  support  of  defect- 
ives and  delinquents  in  hospitals  under  private  or  public  control,  not 
being  applicable  to  the  public  schools. 

[Kd.  Note. — For  cases  In  point  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  i  84%;    vol.  43,  Cent  Dig.  Schools  and  School  Districts,  S  337.) 

&  Sauk— Stats  Sittxrirtbiidbnt— Powers— PsoniBrnNO  Tkachebs  Wbabino 
Oabb  op  Relioioxjs  Obdxb. 

Consolidated  School  Lew,  Laws  1894,  c.  666,  tit  1,  {  8,  providing  that 
the  superintendent  of  public  Instruction  shall  visit  the  common  schools 
and  advise  tbe  pupils,  teachers,  and  officers;  section  9,  requiring  him 
to  make  to  tbe  L^^lature  an  annual  report  containing  plans  for  tbe 
Improvement  of  the  schools;  section  13,  authorizing  him  to  remove  from 
office  any  school  officer  disobeying  any  regulation  adc^ted  by  blm;  sec- 
tion 14,  requiring  him  to  transmit  to  the  school  officers  information  deemed 
conducive  to  tbe  proper  management  of  the  schools;  and  title  14,  pro- 
vldlug  for  appeals  to  him  from  any  decision  concerning  matters  per- 
taining to  the  common  schools  and  requiring  blm  to  decide  the  same — 
authorize  the  superintendent  to  direct  that  the  garb  worn  by  a  religions 
'  order  shall  not  be  worn  by  the  teachers  In  tbe  public  schools,  and  that  tbe 
same  shall  be  discarded  by  them  or  they  shall  be  dismissed  as  teachers. 

8.  Saks— Disobbdikrce  or  Obdib  or  StrPERiRTEKDERT— Ernccrr. 

Disobedience  of  tbe  order  of  the  superintendent  of  public  Instruction 
directing  that  a  teacher  wearing  the  garb  peculiar  to  a  religious  order 
shall  not  be  employed  by  a  trustee  of  a  school  district  or,  If  employed, 
shall  be  dismissed  unless  she  discontinues  wearing  the  garb,  renders  tbe 
trustee  liable  to  removal  and  deprives  the  teacher  of  the  right  to  com- 
pensation. 

[Ed.  Note. — For  cases  in  point  see  vol.  43,  Cent  Dig.  Schools  and 
School  Districts,  S8  133,  290.1 

i.  SAICB— RBLIOIOTTS    iRSTBUOnON. 

A  teacher  In  a  public  school  wore  the  garb  of  a  Oatholiq  rdlglohs  or- 
der to  which  she  belonged.  Immediately  before  the  regular  time  for 
opening  the  school,  and  nt  the  close  of  the  morning  and  tbe  afternoon 
sessions,  sbe  said  the  prayers  of  the  Catholic  Church.  The  Catholic 
children  were  required  to  be  present  at  the  prayers,  while  non-Catholic 
children  were  allowed  to  be  absent  HeM  to  constitute  religious  teaching, 
within  Const  art  9,  i  14,  prohibiting  tbe  state  or  any  subdivision  thereof 
from  giving  aid  to  any  school  under  the  control  of  any  religious  denom- 
ination. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  4^  Cent  Dig.  Schools  and 
School  Districts,  S  837.] 
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5.  SAMX— TEAORBBa — CORTBAOT  OT  Elm'LO'niXNT— Validitt. 

A  contract  for  tbe  employmoit  of  a  teacher  In  a  public  school  bound 
by  her  towb  to  wear  the  gub  of  a  Oatliollc  religions  order  to  whidi  abe 
belongs,  entered  Into  In  disobedience  of  the  ordera  of  the  state  aoperintoid- 
ent,  Is  invalid  and  nonenforceable. 

Nash,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  Livingston  Qjunty. 

Action  by  Nora  O'Connor  against  Patrick  Hendrick,  as  sole  trus- 
tee of  school  district  No.  9,  town  of  Lima,  Livingston  county,  and 
others.  From  a  judgment  granting  insufficient  relief,  plaintiff  appeals. 
Affirmed. 

See  86  N.  Y.  Supp.  1. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Timothy  J.  Nighan  and  John  D.  Lynn,  for  sTppellant 
Fletcher  C.  Peck,  Albert  H.  Stearns,  and  Walter  H-  Knapp,  for 
respondents. 

WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs. 
The  action  is  to  recover  the  wages  of  plaintiff  and  her  assignor  as 
teachers  in  a  public  school,  under  contracts  with  the  defendant  trustee. 
The  other  defendants,  taxpayers  of  the  district,  were  brought  into  the 
action  by  reason  of  the  relations  between  the  teachers  and  the  trustee, 
and  the  fear  that  the  action  would  not  be  properly  defended  by  the 
trustee  alone.  The  defense  to  the  plaintiffs  claim,  in  brief,  is  that 
the  contracts  of  employment  are  invalid,  because  made  in  violation 
of  the  orders  and  instructions  of  tiie  state  superintendent  of  public 
instruction,  and  that  no  recovery  can  be  had  for  the  services  rendered, 
because,  while  acting  as  teachers,  the  plaintiff  and  her  assignor  re- 
fused to  comply  with  and  disobeyed  the  orders  and  instructions  of 
the  superintendent.  The  controversy  arose  with  reference  to  the  wear- 
ing by  these  teachers,  in  school,  of  the  garb  of  a  religious  order.  That 
the  contracts  were  made,  and  the  services  were  rendered  thereunder, 
for  which  the  recovery  is  sought,  are  facts  not  in  dispute.  The  affirma- 
tive defenses  raise  the  questions  here  involved.  There  is  no  dispute 
about  the  facts,  but  there  are  serious  contentions  over  the  law,  involv- 
ing the  power  and  atithority  of  the  superintendent  of  public  instruction 
and  the  binding  force  of  his  orders,  instructions,  and  decisions. 

It  may  be  well  in  the  first  instance  to  get  a  full  and  correct  state- 
ment of  the  facts,  so  far  as  the  record  before  us  shows.  This  school 
district  comprises  within  its  boundaries  the  village  of  Lima  and  some 
other  portions  of  the  town  of  Lima.  It  has  a^ut  1,000  inhabitants 
and  dbout  300  children  of  school  age.  It  has  but  one  schoolhouse,  a 
one-story  brick  building  with  but  two  rooms,  having  a  seating  capacity 
of  about  76  scholars.  It  was  buUt  in  1860.  This  schoolhouse  is  inade- 
quate for  the  accommodation  of  the  school  children  of  the  district. 
The  assessed  valuation  of  the  taxable  property  of  the  district  is  about 
$651,000,  and  yet  the  district,  instead  of  enlai^ng  its  own  school  build- 
ing or  constructing  a  new  one,  has  for  years  leased  for  school  purposes  a 
bnck  building  known  as  "Brendan  Hall" ;  the  latter  owned  by  the  Ro- 
man Catholic  Church  at  Lima.     For  many  years  prior  to  1901  mem- 
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bers  of  the  order  of  Sisters  of  St.  Joseph,  hereinafter  described,  had 
been  employed  to  teach  in  that  part  of  the  public  school  conducted  in 
Brendan  Hall.  In  August,  1901,  Sylvester,  then  trustee  of  the  dis- 
trict, employed  this  plaintiff  and  one  Miss  Dougherty  as  teachers  in 
that  hall.  They  were  both  members  of  said  order.  In  April,  1902, 
Ferris  and  other  taxpayers  of  the  district  appealed  to  the  state  super- 
intendent from  the  action  of  Sylvester,  trustee,  in  leasing  Brendan  Hall 
for  school  purposes  and  in  employing  plaintiff  and  Miss  Dougherty, 
members  of  said  order,  as  teachers  therein,  wearing  the  garb  of  their 
order.  The  superintendent  decided  that  the  leasin^^  of  the  hall  was 
illegal,  and  that  it  was  the  duty  of  the  school  authorities  to  require  the 
teachers  to  discontinue  wearing  the  garb  of  their  order  while  teaching 
in  the  school.  For  this  latter  decision  he  cited  decisions  made  as  far 
back  as  1887,  by  Superintendent  Draper,  and  as  late  as  1898,  and  then 
ordered  that  the  trustee,  Sylvester,  require  all  teachers  employed  by 
him  in  the  schools  to  discontinue  wearing  in  school  the  distinctive  or 
distinguishing  garb  or  dress  of  the  religious  order,  society,  or  sister- 
hood of  which  they  are  members,  and  that  he  be  restrained  from  leas- 
ing or  using  Brendan  Hall  for  school  purposes.  This  decision  and  or- 
der was  made  June  6,  1902,  and  was  filed  with  the  district  clerk.  In 
August,  1902,  at  the  regular  school  meeting,  one  Gordon  wjis  elected 
trustee.  He  declined  to  serve,  and  then  the  defendant  Hendrick  was 
elected  at  a  special  meeting  and  accepted  the  office.  He  was  a  Roman 
Catholic.  He  knew  of  the  Ferris-Sylvester  decision,  and  understood 
what  it  was.  He  says  he  knew  that  Sylvester  was  prohibited  by  the 
superintendent  from  employing  teachers  who  wore  the  garb  of  their 
order,  but  did  not  know  that  he  (Hendrick)  was ;  that  he  made  up  his 
mind  that  the  decision  only  applied  to  Sylvester,  and  not  to  him  (Hen- 
drick), and  so  he  made  these  contracts,  with  the  plaintiff  and  her  as- 
signor in  September  and  October  and  directed  them  to  teach  in  Bren- 
d^  Hall,  and  they  went  to  work.  They  did  not  teach  long  in  that 
building,  but  were  removed  by  Hendrick  to  the  school  building  owned 
by  the  district,  stating  to  them  that  their  certificates  provided  they  might 
teach  in  a  public  school  building.  There  were  only  four  teachers  in  all, 
these  two  Catholics  and  two  non-Catholics.  The  latter  were  removed 
to  Brendan  Hall  when  the  former  were  removed  to  the  school  building 
owned  by  the  district.  The  two  Catholic  teachers  had  always  before 
that  taught  in  Brendan  Hall.  When  the  contracts  were  made  between 
Hendridc  and  plaintiff  and  her  assignor,  they  knew  the  Ferris-Hen- 
drick  .order  had  been  made,  and  its  contents.  Very  soon  after  the  con- 
tracts were  made.  Bates,  a  taxpayer,  took  appeal  to  the  state  superin- 
tendent from  the  action  of  Hendrick  in  leasing  Brendan  Hall  for  school 
purposes  and  in  employing  the  plaintiff  and  her  assignor  as  teachers 
m  the  district.  Hendrick  answered  the  appeal,  and  the  superintendent. 
May  28, 1903,  made  his  decision  therein,  which  was  filed  with  the  clerk 
of  the  district  In  that  decision  the  superintendent  referred  to  his 
former  decision  and  order  in  the  Ferris  and  Sylvester  case,  and  to  many 
other  decisions  by  himself  and  fonner  superintendents,  and  to  the  Con- 
stitution of  the  state,  and,  among  other  things,  ordered  that  Hen- 
drick at  once  notify  plaintiff  and  her  assignor  to  forthwith  discontinue 
the  wearing  in  school  of  the  distinctive  dress  or  garb  of  the  religious 


Digitized  by 


Google 


164  96  NBW  TOBK  SUPFLBUBNT  (Sup.  Ct 

and  130  N«w  Tork  Stata  Reporter 

order  or  sisterhoood  to  which  they  belonged,  and,  if  fliey  refused  to 
obey  this  requirement,  that  Hendnck  at  once  dismiss  them  as  teachers 
in  the  school,  and  that  Hendrick  be  enjoined  from  using  any  part  of 
the  school  funds  in  payment  of  the  wages  of  5uch  teachers,  tJiat  Hen- 
drick take  steps  to  procure  the  enlargement  of  the  present  school  build- 
ing or  the  construction  of  a  new  one  of  sufficient  capacity  to  accom- 
modate the  school  children  of  the  district,  and  that  Hendrick  report  his 
action  under  the  order.  This  order  was  brought  to  Hendrick's  atten- 
tion, and  he  made  known  the  contents  thereof  to  the  plaintiff  and  her 
assignor.  He  did  not  dismiss  the  teachers,  but  permitted  them  to,  and 
they  did,  continue  to  teach  the  remainder  of  the  time  covered  by  their 
contracts,  wearing  the  same  dress  and  garb  pf  their  order  whidi  they 
had  theretofore  worn. 

These  teachers  were  members  of  a  Catholic  order  known  as  the  "St. 
Joseph's  Congregation,"  and  had  been  for  many  years.  They  were 
called  "Sisters  of  St.  Joseph,"  and  their  titles  were,  the  plaintiff  "Sister 
Prudentia,"  and  her  assignor  "Sister  Teresita."  The  by-laws  and 
rules  of  the  order  provided  that  their  habit  should  resemble  the  dress 
of  humble  widows,  made  of  common  woolen  stuff  of  a  black  color; 
that  the  body  of  the  dress  should  be  perfectly  plain,  as  also  the  sleeves, 
which  should  extend  to  the  end  of  the  hand ;  that  the  skirts  of  the  dress 
should  not  reach  quite  to  the  ground,  and  their  shoes  should  be  plain 
black;  that  they  should  wear  a  band  of  white  linen  across  the  fore- 
head, a  plain  white  linen  cap  fastened  under  the  chin,  and  another  cap 
of  blade  woolen  stuff,  with  a  veil  of  the  same  material;  that  they  should 
wear  a  crucifix  of  brass,  attached  to  the  neck,  which  should  hang  before 
the  breast,  and  that  they  should  wear  a  pair  of  black  beads,  attached 
to  the  left  side  of  their  cincture  or  cord ;  that  they  should  not  take  off 
their  dress  during  the  day,  either  on  account  of  their  work  or  of  the 
heat  of  the  day,  except  that  in  sickness  they  could  use  a  dressing  gown, 
which  should  be  of  the  same  material  as  their  usual  habit.  The  by- 
laws and  rules  of  the  order  also  provided  that  after  two  years  of  noviti- 
ate the  sisters  should  make  the  then  simple  vows  of  poverty,  chastity, 
and  obedience,  by  which  they  gave  up  all  that  they  had  and  all  that  they 
were ;  that  the  vow  of  poverty  disqualified  them  from  having  the  right 
to  anything,  and  consequently  they  could  not,  under  any  pretext  what- 
ever, give  away  or  receive  anything  without  permission  of  the  Superior, 
and,  if  they  accepted  anything,  they  should  place  it  at  the  disposal  of 
the  Superior,  to  be  employed  as  she  should  judge  fit ;  that  they  should 
not  make  use  of  the  word  "mine"  when  speaking  of  anything  which 
they  used,  but  always  the  word  "our";  that  the  Superior  should  pro- 
cure and  furnish  all  the  sisters  whatever  should  be  required  for  diet 
and  dress,  in  health  or  sickness;  that  no  sister  should  go  out  of  the 
house  without  another  sister  or  person  of  the  house  accompanying  her, 
and  when  abroad  the  sisters  should  walk  with  great  modesty,  with 
downcast  eyes,  and  not  separate  from  one  another ;  that  they  could  take 
a  walk  in  the  suburbs  of  tfie  town  once  a  week,  and  should  go  by  twos 
or  fours,  but  should  never  choose  places  much  resorted  to  by  the  world ; 
that  they  should  love  holy  retirement,  and  fly,  as  much  as  possible,  all 
commerce  with  persons  of  the  world,  and  never  go  amon|^  them  unless 
obedience,  necessity,  or  charity  oblige  them  to  it.    In  taking  the  habit. 
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the  sisters  pledged  themselves  to  wear  it  with  devotion,  and  to  live 
and  die  in  the  exact  observance  of  the  rules  prescribed  for  the  sisters 
who  wear  the  habit 

The  plaintiff  and  her  assignor,  during  all  the  time  they  were  teach- 
ers in  this  school,  wore  this  habit,  and  were  bound  to,  and  did,  conform 
to  the  rules  of  this  order.  They  were  called  by  their  names,  Sister 
Prudentia  and  Sister  Teresita.  The  term  "Miss,"  or  "teacher,"  was 
never  used.  They  could  only  engage  in  teaching  by  permission  of 
their  Mother  Superior,  and  she  did  consent  and  send  them  to  render  . 
such  service.  The  contracts  must  have  been  made  by  them  with  her 
consent  and  by  her  discretion,  and  the  wages,  when  paid  or  received, 
must  under  the  rules  go  at  once  to  the  Mother  Superior,  for  such  use 
in  the  order  as  she  chose  to  make  of  them,  under  the  direction  of  the 
Bishop  or  spiritual  father  in  the  Catholic  Church.  During  the  time 
the  plaintiff  and  her  assignor  were  engaged  in  teaching  in  this  school 
they  held  morning,  noon,  and  evening  prayers  of  the  Roman  Catholic 
Church  in  schoolrooms,  just  before  the  opening  and  just  after  the  clos- 
ing of  the  morning  sessions,  and  just  after  the  close  of  the  afternoon 
sessions  of  the  school.  The  Catholic  children  were  required  to  be 
present  at  these  prayers.  Non-Catholic  children  were  allowed  to  be 
absent  if  thev  desired.  The  prayers  were  said  by  the  teachers  and  par- 
ticipated in  by  the  Catholic  children  and  others  who  desired. 

This  gives  a  pretty  correct  statement  of  the  facts  appearing  upon  the 
trial  of  this  case,  as  shown  by  the  record  before  us.  There  are  some 
other  undisputed  facts  found  by  the  court,  which  need  not  be  recited 
here.  The  trial  court  held  that  the  state  superintendent  had  power  un- 
der the  consolidated  school  law  of  the  state  to  determine  the  questions 
and  make  the  orders  contained  in  the  Bates-Hendrick  appeal,  and  that 
the  same  was  final  and- conclusive,  and  therefore  the  plaintiff  could  only 
recover  for  the  services  to  the  time  plaintiff  and  her  assignor  were  noti- 
fied of  that  decision  and  the  orders  contained  therein.  Judgment  was 
directed  accordingly,  and  Hendrick  was  given  costs  against  the  plain- 
tiff ;  she  receiving  less  than  $50.  The  defendant  taxpayers  were  given 
no  costs.  The  amount  involved  in  this  litigation  is  not  large.  The  total 
amount  of  the  wages  was  $621.20.  There  had  been  paid  $542,  leav- 
ing a  balance  of  $79.20,  for  which  the  action  was  brought.  The  recov- 
ery was  only  $25.20  of  this  amount.  The  plaintiff  lost  her  costs, 
and  was  charged  the  costs  of  the  defense.  The  litigation  is  more  im- 
portant by  reason  of  the  principles  involved  than  by  reason  of  the  mon- 
eys sought  to  be  recovered. 

We  think  tliat  the  state  superintendent  of  public  instruction  had  pow- 
er to  instruct,  direct,  and  order  that  this  garb  should  not  be  worn  bv 
these  teachers  in  the  schoolroom,  that  it  should  be  discarded  by  them, 
or  they  should  be  dismissed  as  teachers  by  the  trustee.  The  trial  court 
was  careful  to  deprive  them  only  of  wages  from  the  time  they  were 
notified  of  this  requirement  and  disobeyed  the  same.  The  requirement 
was  announced  through  the  medium  of  the  decision  in  the  Bates- 
Hendrick  case.  This  y)peal  was  taken  after  the  contracts  with  these 
teachers  were  made.  The  trustee  was  the  person  the  superintendent 
was  dealing  with.  The  appeal  was  directed  against  him  and  his  action 
as  trustee,  and  the  decision  was  to  compel  him  to  act,  and  to  restra*** 
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him  in  the  use  of  public  moneys.  It  did  not  have  the  force  of  a  decision 
in  the  ordinary  sense  of  the  term  against  these  teachers.  They  were 
not  parties  to  it,  and  it  did  not  direct  them  to  do  anything.  To  them 
it  had  the  force  only  of  instructions  and  directions  from  the  superin- 
tendent of  public  instruction  for  the  government  of  this  school  and  their 
future  conduct  as  teachers  therein.  So  that  the  real  question  here  is 
whether  he  had  authority  to  give  such  instructions  and  directions,  and 
whether  disobedience  thereof  is  a  defense  to  an  action  to  recover  their 
wages  for  the  time  such  disobedience  continued.  It  involves,  also, 
the  question  whether  these  contracts,  in  view  of  former  decisions  and 
orders  made  by  the  superintendent  and  known  to  these  contracting  par- 
ties, were  valid  and  binding  contracts.  It  is  a  matter  very  simply  stat- 
ed, but  the  solution  of  it  is  of  considerable  importance  to  those  inter- 
ested in  the  public  schools  of  the  state.  It  relates  to  the  introduction 
into  the  public  schools  of  religious  teachings,  denominational  in  char- 
acter. The  policy  of  the  state  is  to  exclude  religious  denominational 
teaching  from  the  public  schools  of  the  state.  Article  9,  §  4,  of  the 
Constitution,  provides : 

"Neither  the  state  nor  any  snbdlvlsion  thereof,  shall  nse  Its  property  or 
credit  or  any  public  money,  or  authorize  or  permit  either  to  be  used  directly 
or  Indirectly  in  aid  or  maintenance,  other  than  for  examination  or  Inspection, 
of  any  school  or  instltutioo  of  learning,  wholly  or  in  part  under  the  control 
of  any  religious  denominatioit,  or  in  which  any  denominational  doctrine  or 
tenet  is  taught" 

The  only  exception  to  this  provision  is  that  contained  in  article  8, 
§  14,  whidi  permits  moneys  to  be  expended  for  the  education  of  the 
blind,  deaf  and  dumb,  and  juvenile  delinquents,  and  for  the  care,  sup- 
port, maintenance,  and  secular  education  of  inmates  of  orphan  asylums, 
homes  for  dependent  children,  or  correctional  institutions,  etc.  This 
exception  is  in  no  way  applicable  to  the  public  schools  of  the  state. 
The  public  at  large  object  to  the  introduction  of  religious  teachin|^  in 
the  common  schools.  There  are  very  many  religious  denominations 
in  the  state,  and  each  denomination,  while  respecting  the  views  of  all 
others,  and  regarding  all  alike  as  entitled  to  entertain  and  teach  their 
own  peculiar  religious  doctrines,  while  they  regard  all  other  denomina- 
tions as  good  Christian  people,  yet,  believing  their  own  to  be  the  true 
religious  belief,  desire  to  bring  up  their  children  in  such  belief,  and 
object  to  their  being  instructed  in  the  peculiar  belief  and  practice  of 
other  denominations.  They  particularly  object  to  being  compelled  to 
.submit  their  children  to  the  teachings  of  other  denominations  than  their 
own.  This  is  especially  true  as  between  the  Protestant  denominations 
and  the  Catholic  Church.  There  is  no  subject  upon  whidh  the  people 
at  large  are  so  sensitive  as  religion.  It  is  a  condition,  not  a  theory, 
which  confronts  us.  Wars  have  resulted  from  religious  controversies, 
families  have  been  separated  by  it,  and  quarrels  over  it  have  estranged 
neighbors  and  friends.  Religion  may  be  taught  in  the  homes  and  in 
the  churches  and  their  Sunday  schools  and  in  private  schools  conducted 
by  the  various  denominations,  and  no  feeling  is  thus  raised  between  the 
various  denominations.  The  public  schools,  however,  are  created  and 
conducted  for  the  benefit  of  the  whole  people  of  the  state  and  the  chil- 
dren of  all  denominations  of  religious  people.    All  are  gathered  to- 
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gether  in  these  schools,  and  a  large  proportion  of  the  children  of  the 
state,  especially  of  the  poorer  classes,  must  be  educated  in  these  schools, 
if  at  all.  Their  parents  cannot,  or  are  not  inclined  to,  send  them  to  pri- 
vate schools,  and  education  is  made  by  statute  compulsory.  The  children 
must  be  sent  to  school.  It  is  therefore  quite  apparent  that  the  policy  of 
excluding  religious  teaching  from  the  common  schools  of  the  state  is 
not  only  embodied  in  the  Constitution  and  the  laws  of  the  state,  but 
is  the  only  safe  and  reasonable  policy  to  be  adopted.  Religion  and 
religious  teaching  must  be  excluded  from  the  common  schools.  There 
should  be  no  difference  of  opinion  upon  this  subject  among  the  good 
citizens  of  the  state.  How  is  this  to  be  accomplished?  Evidently  it 
must  be  done  by  those  who  are  intrusted  with  the  management,  the 
control,  and  the  supervision  of  the  common  schools. 
The  Constitution  of  trie  state  (article  9,  §  1)  directs  that : 

"The  Legislature  shall  provide  for  the  maintenance  and  support  of  a  system 
of  tree  common  schoolB,  wherein  all  the  children  of  the  state  may  be  educated." 

Under  the  authority  thus  conferred  the  Legislature  enacted  the  con- 
solidated school  law.  Chapter  556,  p.  1183,  Laws  1894.  That  law 
provided  for  the  superintendent  of  public  instruction  and  prescribed  his 
general  powers  and  duties.  While  it  is  nowhere  provided  in  express 
terms  that  he  shall  have  general  supervision  of  the  common  schools 
of  the  state,  not  only  the  nature  of  tfie  office  would  so  imply,  but  this 
implication  may  be  drawn  from  various  provisions  of  the  law.  Sec- 
tion 6  of  title  1  of  the  act  provides  that : 

"He  shall  also  have  general  supervision  over  the  state  normal  schools,"  etc. 

Section  8  provides  that  he  shall  visit  the  common  schools,  inquire 
into  their  course  of  instruction,  management,  and  discipline,  and  ad- 
vise the  pupils,  teachers,  and  officers  thereof.  Section  9  provides  that 
he  shall  annually  report  to  the  Legislature  all  plans  and  suggestions  for 
the  improvement  of  the  schools  and  the  advancement  of  public  instruc- 
tion in  the  state  as  he  shall  deem  expedient.  Section  13  provides  that 
for  willfully  disobeying  any  decision,  order,  or  regulation  of  the  super- 
intendent he  may  remove  any  school  officer  from  his  office.  Section  14 
provides  that  he  shall  cause  such  information  and  instruction  as  he 
should  deem  conducive  to  the  proper  organization  and  government  of 
the  schools  and  the  due  execution  of  their  duties  by  school  officers  to 
be  transmitted  to  them.  And  then  title  14  provides  for  appeals  to  the 
superintendent  from  any  official  act  or  decision  concerning  any  matter 
pertaining  to  common  schools,  and  that  the  superintendent,  upon  such 
appeals,  shall  examine  and  decide  the  same,  and  his  decision  shall  be 
final  and  conclusive,  and  not  subject  to  question  or  review  in  any  place 
or  court  whatever. 

We  cannot  doubt  but  that  the  duty  and  authority  of  the  superintend- 
ent extends  to  the  giving  of  any  instruction  and  the  making  of  any 
order  and  decision  with  reference  to  the  proper  conduct  of  common 
schools,  including  the  employment  of  proper  teachers  therein.  It  must 
be  within  his  power  to  prevent  the  open  and  persistent  teaching  of 
religious  denominational  doctrines  and  tenets  in  the  schools.  This  is 
something  that  we  must  regard  as  in  violation  of  the  Constitution,  be- 
cause the  moneys  of  the  state  cannot  in  that  event  be  used  to  support 
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the  schools,  and  largely  such  is  from  the  moneys  of  the  state.  Such 
teaching  in  the  schools  would  therefore  be  illegal,  and  the  employment 
•yi  teadiers  who  persisted  in  such  teaching  would  be  wrongful,  and 
would  not  only  subject  the  trustee  to  removal,  but  would  render  the 
contract  for  the  services  of  such  a  teacher  illegal  and  void.  Certainly, 
if  an  order  was  made  that  such  a  teacher  should  not  be  employed  by  a 
trustee,  and,  if  employed,  should  be  dismissed  unless  she  discontinued 
such  improper  conduct  in  teaching,  a  disobedience  of  such  order  would 
render  the  trustee  liable  to  removal,  and  would  deprive  the  teacher  of 
the  right  to  compensation  for  her  services.  These  propositions  seem 
so  reasonable  and  apparent  as  to  need  no  authority  or  argument  to 
sustain  them. 

This  leads  us  to  the  important  question  in  this  case,  whether  the 
wearing  of  this  garb  in  question,  under  the  circumstances,  was  not  at 
least  a  part  of  a  scheme  for  the  teaching  of  the  Catholic  religion  in 
this  school.  It  seems  to  have  been  considered  for  many  years  by  the 
superintendents  of  public  instruction  in  this  state  that  is  was  improper 
to  wear  such  a  garb  in  these  schools,  and  that  the  superintendent  had 
power  and  authority  to  prohibit  its  use.  See  decisions  No.  3,250, 
March  24, 1887,  Colt  v.  Suspension  Bridge  Dist. ;  No.  4,516,  November 
25,  1896,  Durant  v.  West  Troy  Dist. ;  No.  4,646.  May  15,  1897,  Ken- 
nedy V.  Watervliet  Dist.;  No.  4,642,  March  31,  1898,  Lockwood  v. 
Coming  Dist.;  No.  4,722,  December  23,  1898,  Keyset  v.  Poughkeep- 
sie  Dist. ;  No.  6,010,  June  2, 1902,  Ferris  v.  Lima  Dist. 

In  determining  this  question  we  should  consider  all  the  circumstances 
surrounding  the  school  and  the  teacher  and  the  scholars.  The  earb 
was  a  peculiar  one,  of  black,  plain  material,  with  white  linen  bands  about 
the  forehead,  over  the  head,  and  under  the  chin,  and  a  black  cap  and 
veil  over  all,  a  brass  crucifix  hanging  from  the  neck,  and  black  beads 
at  the  side.  This  was  the  garb  of  a  Catholic  religious  order,  and  the 
sisters  were  never  to  be  during  the  day  without  it.  They  were  gov- 
erned by  rules  providing  vows  of  purity,  chastity,  and  obedience.  They 
were  to  be  always  poor,  have  absolutely  nothing,  surrender  all  they  had 
or  should  receive  to  the  order,  the  Mother  Superior,  and  to  have  their 
diet  and  dress  provided  for  them.  They  were  never  to  marry,  or  to 
assume  the  relation  of  wife  or  mother.  They  were  to  obey  the  order 
and  the  church  implicitly  in  all  things.  They  were  never  to  go  upon  the 
streets  unattended,  and  were  not  to  walk  in  places  frequented  by  other 
people,  and  then  to  walk  with  downcast  eyes.  They  were  to  love  holy 
retirement,  avoid  as  far  as  possible  all  people  of  the  world,  not  go 
among  them  unless  obedience,  necessity,  or  charity  obliged  them  to. 
They  were  ordered  by  the  Mother  Superior  to  "teach  in  this  school, 
and  all  their  wages  were  to  be  delivered  to  her.  They  were  always 
addressed  as  "Sisters,"  never  as  "Misses"  or  "teachers."  The  first 
thing  done  when  they  went  to  the  school  house  in  the  morning  was  the 
saying  of  prayers  of  the  Roman  Catholic  Church.  This  was  imme- 
diately prior  to  the  regular  time  for  opening;  the  school,  and  though 
Protestant  children  were  not  required  to  jom  with  Catholic  children 
in  saying  the  prayers  with  the  Sisters,  the  time  was  such  that  the 
Protestant  children  would  ordinarily  be  present  in  the  roc«n  or  wait- 
ing outside  in  the  heat  or  the  cold,  the  rain  or  the  storm,  and  this  service 
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would  naturally  be  more  or  less  viewed  and  listened  to  by  such  Protes- 
tant children.  This  service  was  repeated  both  at  the  dose  of  the  morn- 
ing and  afternoon  sessions  of  the  school,  and  though  the  Protestant 
children  might  go  out  if  they  desired  and  not  take  part  in  them,  parents 
would  not  ordinarily  desire  that  their  young  children,  especially  daugh- 
ters, should  be  left  to  exercise  their  own  discretion  as  to  leaving  or 
remaining  and  taking  part  in  the  services.  Then  all  throueh  the  school 
hours  these  teachers,  in  this  peculiar  garb,  and  with  their  peculiar, 
modest  manners  and  downcast  eyes,  were  before  the  children  as  object 
lessons  of  the  order  and  church  of  which  they  were  members.  It  is 
within  our  common  observation  that  young  children,  especially  g^rls, 
are  very  susceptible  to  the  influence  of  their  teachers  and  of  the  kind 
of  object  lessons  continually  before  them  in  schools  conducted  under 
these  circumstances  and  with  these  surroundings.  An  effect  is  almost 
sure  to  be  produced  upon  more  or  less  Protestant  children  by  these 
things.  Even  the  children  of  Catholic  parents  are  greatly  influenced 
by  such  surroundings.  And  is  it  to  be  held  that  Protestant  parents 
must  send  their  children  to  public  schools  and  submit  to  their  young 
minds  being  influenced  by  these  surroundings,  and  an  effect  produced 
upon  them  that  may  last  during  all  their  future  lives  ?  Teaching  may 
be  much  more  effective  with  young  children  by  these  surroundings  and 
influences  than  by  verbal  or  printed  lessons. 

It  seems  to  us  these  sisters  should  never  be  permitted  to  teach 
in  our  public  schools.  From  the  very  nature  of  their  vows  and  lives, 
they  should  not  be  permitted  to  have  the  care  and  instruction  of  young 
persons,  without  the  free  consent  of  their  parents.  Catholics  may  con- 
sent to  it.  Protestants  will  not  and  do  not  consent  to  it.  The 
sisters  cannot  teach  without  these  garbs,  because  their  vows  and 
pledges  prevent  it.  They  must  wear  them  always  in  the  school- 
room. They  are  not  proper  teachers  in  the  common  schools,  where 
Protestants  as  well  as  Catholics  are  practically  compelled  to  send 
their  children,  many  of  them  for  the  only  education  they  can  ever  have. 
There  seems  to  be  a  persistent  effort  in  this  school  district  to  continue 
sisters  of  this  Catholic  order  as  teachers.  The  superintendents  have 
held  for  years  this  garb  shall  not  be  worn  in  the  public  schools  of  the 
state.  The  superintendent  held,  in  an  appeal  from  this  very  district 
and  as  to  one  of  these  teachers,  this  same  thing.  That  was  in  the  Fer- 
ris-Sylvester case.  The  people  had  submitted  for  years  to  a  condition 
of  things  which  they  were  bound  to  break  up.  Hendrick  was  elected 
trustee.  He  was  a  Catholic ;  and  in  defiance  of  the  orders  of  the  super- 
intendent he  made  these  contracts.  The  teachers  and  their  Mother  Su- 
perior, whom  they  were  pledged  to  obey,  and  who  was  to  receive  the 
fruits  of  their  labors,  knew  as  well  as  Hendrick  what  the  orders  of  the 
superintendent  were.  These  contracts  were  invalid  and  illegal,  be- 
cause they  all  knew  the  sisters  must  wear  the  garbs  if  they  taught  at  all. 
Their  vows  required  it ;  they  would  keep  such  vows.  Under  these  con- 
tracts the  plaintiff  and  her  assignor  acquired  no  rights  which  they  could 
enforce.  The  plaintiff  was  not  entitled'  to  recover  anything  here.  She 
was  awarded  $26.20,  however,  and  no  appeal  has  been  taken  by  the 
defendants.    The  judgment  must  be  affirmed,  therefore,  as  it  is. 
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Judgment  aflSrmed,  with  costs.  All  concur,  except  HISCOCK,  J., 
who  concurs  in  the  result,  and  NASH,  J.,  who  dissents  in  an  opinion. 

NASH,  J.  (dissenting).  I  fully  concur  in  the  proposition  that  the 
policy  of  excluding  rengious  teaching  from  the  ccmimon  schools  is 
embodied  in  the  Constitution  and  the  laws  of  the  state.  The  saying  of 
prayers  of  the  Roman  Catholic  Church  by  the  plaintiff  and  her  assignor 
in  the  morning,  at  the  noon  hour,  and  at  the  closing  of  the  school  in 
the  afternoon,  in  which  the  Catholic  children  were  required  to  join  and 
the  Protestant  children  were  permitted  if  they  desired,  but  were  not 
required,  to  be  present,  was  within  the  inhibition  of  the  Constitution 
and  a  violaticm  of  the  provision  that : 

"Neither  the  state  nor  any  aubdlvlslon  thereof,  ahall  lue  Its  property  or 
credit,  or  any  public  money,  or  authorize  or  permit  either  to  be  used  directly 
t>r  indirectly  in  aid  or  maintenance,  other  than  for  examination  or  inspection, 
of  any  sdiool  or  institatlon  of  learning,  wholly  or  in  part  nnder  the  coottol 
of  any  religions  denomination,  or  in  wUch  any  denominational  doctrine  or 
tenet  is  taught" 

The  wearing  of  the  distinctive  dress  or  garb  of  the  religious  order  or 
sisterhood  to  which  the  plaintiff  and  her  assignor  belonged  in  school 
hours  was  an  object  lesson  which  had  a  tendency  to  make  an  impression 
upon  the  minds  of  the  children  and  to  render  them  susceptible  to  the 
influence  of  their  religious  teaching ;  certainly  the  Catholic,  if  not  the 
non-Catholic,  children.  We  can  make  no  distinction  in  this  respect, 
whether  the  children  are  Roman  Catholic  or  Protestant  to  whom  reli- 
gious teaching  is  imparted  in  the  common  schools.  It  is  as  much  a  viola- 
tion of  the  constitutional  provision  to  instruct  one  class  of  children  as 
the  other  in  the  denominational  doctrine  or  tenet  of  any  religious  de- 
nomination. It  is  within  the  general  powers  and  duties  of  the  super- 
intendent of  public  instruction  to  prevent  the  open  and  persistent 
teaching  of  religious  denominational  doctrines  and  tenets  in  the  schools, 
or  the  use  of  the  school  buildings  at  any  time  for  such  purposes,  and 
therefore  within  his  power  and  authority  to  make  and  enforce  the  order 
requiring  Hendrick,  as  trustee  of  the  school  district  in  which  the  plain- 
tiff and  her  assignor  were  teaching,  to  notify  and  require  them  to  dis- 
continue the  use  and  wearing  by  them  during  school  hours  of  the  dis- 
tinctive dress  or  garb  of  the  religious  sect  or  order  to  which  they  be- 
lon|f  or  of  which  they  are  memlxrs,  and,  in  the  event  that  after  such 
notification  and  requirement  they  refused  to  comply  therewith  or 
obey  such  requirement,  that  said  trustee  forthwith  dismiss  the  plain- 
tiff and  her  assignor,  Nora  O'Connor  and  Elizabeth  E.  Dowd,  as 
teachers  in  said  public  school.  Indirectly  this  matter  is  entirely  with- 
in the  control  of  the  superintendent.  He  could  have  canceled  the  cer- 
tificate of  the  plaintiff  and  her  assignor  under  the  authority  given  him 
by  secticm  13  of  the  consolidated  school  law,  and  in  that  manner  enforce 
his  order.  He  could  also,  under  the  authority  conferred  upon  him, 
remove  the  trustee  for  his  neglect  or  refusal  to  perform  the  duty  en- 
joined upon  him  by  the  order. 

I  can  find  no  authority  for  the  further  order  of  the  superintendent 
enjoining  and  restraining  the  trustee  from  paying  the  plaintiff  and  her 
assignor  for  their  services  as  teachers  during  the  time  they  were  actually 
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employed.  His  autliority  over  the  public  money  of  the  state  is  given 
by  section  14  of  the  school  law,  which  provides  that  the  superintendent 
may  withhold  any  share  of  the  public  money  of  the  state  from  any  dis- 
trict for  willfully  disobeying  any  decision,  order,  or  regulation  of  the 
superintendent  pertaining  to  the  common  schools.  The  power  over 
the  public  money  given  to  the  superintendent  does  not  affect  the  lia- 
bility of  the  school  district  upon  the  contracts  made  by  its  trustee  with 
the  plaintiff  and  her  assignor.  The  contracts  made  with  them  by  the 
trustee  are  enforceable,  and  the  rights  of  the  parties  are  the  same  as 
in  case  of  any  other  contract  of  employment.  If  they  gave  sufficient 
cause,  they  could,  as  the  superintendent  directed,  be  dismissed.  They 
held  certificates  qualifying  them  as  teachers,  one  given  by  the  superin- 
tendent to  the  plaintiff  after  his  predecessors  in  office  had  in  several 
instances  by  their  decisions  held  that  it  was  improper  for  teachers  to 
wear  the  prohibited  garb  in  the  schools,  in  whidi  it  was  duly  certified 
as  follows : 

"I  hereby  certl^  that  Nora  O'Connor  has  fomiBhed  rafflclent  evidence  of 
succeesfnl  ezi)erience  In  teaching  and  satlsfactorUy  passed  the  examinations 
prescribed  by  law,  and  Is  duly  qualified  by  learning,  ability,  and  moral  char- 
acter to  purime  the  profession  of  teaching.  She  Is  therefore  by  this  Instru- 
ment licensed  for  life  to  teach  in  any  public  school  In  the  state  of  New  York, 
without  further  test  or  examination." 

The  objection  is  not  to  their  competency  or  the  qualification  of  the 
plaintiff  and  her  assignor  as  teachers  in  the  public  schools.  It  is  to 
the  objectionable  methods  adopted  by  them  in  conducting  the  school, 
their  religious  exercises,  and  the  wearing  of  the  distinctive  garb  of 
their  order.  Their  competency  and  qualimations  as  teachers,  and  their 
competency  to  contract,  was  settled  and  determined  by  their  certifi- 
cates, and  therefore  their  right  to  recover  for  their  services  actually 
rendered  rests  upon  the  principles  applicable  to  contracts  generally. 
That  part  of  the  judgment  which  provides  "that  the  plaintiff  and  Eliza- 
beth E.  Dowd,  her  assignor,  are  not  entitled  to  recover  for  their  serv- 
ices as  teachers,  tmder  their  contract  with  Patrick  Hendrick,  as  such 
trustee,  rendered  by  them  during  the  three  weeks  they  taught  after  they 
were  notified  of  the  decision  of  the  superintendent  of  public  instruction," 
is  erroneous. 

The  judgment  should  be  reversed. 


<48  Mlaa  Rep.  661.) 

OOLDSfAN  V.  MESSING. 

(Supreme  Gonrt,  Appellate  Term.    Novonber  24,  1905.) 

OosTS— AxxoWARCi  TO  Detendart. 

Under  Municipal  Court  Act,  Laws  1902,  p.  1585,  a  680,  {  332,  allowing 
costs  to  the  prevailing  party  if  he  shall  have  appeared  by  an  attorney,  who 
files  a  T«lfled  pleading  oe  a  written  notice  of  appearance,  where  no  veri- 
fied pleading  or  written  notice  of  appearance  was  filed,  defendant  was  not 
eatltied  to  costs  on  obtaining  a  judgment  . 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 
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Action  by  Harris  Goldman  against  Wolf  Messing.  From  a  judg- 
ment for  defendant,  plaintif!  appeals.    Modified. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.  JJ. 

John  Manheimer,  for  appellant. 
Joseph  Wilkenfeld,  for  respondent 

PER  CURIAM.  We  find  nothing  in  the  case  but  a  conflict  of 
evidence,  which  the  justice  resolved  in  defendant's  favor.  We  cannot 
say  that  he  should  have  believed  plaintiflf's  witnesses,  rather  than 
those  called  by  defendant.  The  judgment  awards  defendant  $20 
costs.  No  verified  pleading  or  written  notice  of  appearance  was 
filed.  Consequently,  under  section  332  of  the  municipal  court  act 
(Laws  1902,  p.  1686,  c.  680),  the  defendant  was  not  entitled  to 
costs.     Rice  v.  Hogan,  45  Misc.  Rep.  400, 90  N.  Y.  Supp.  395. 

The  judgment  must  be  modified,  by  striking  out  the  award  of 
costs,  and,  as  so  modified,  affirmed,  with  costs ;  the  award  of  costs 
upon  appeal  being  made  because  the  defect  in  the  judgment  is  one 
which  might  have  been,  and  probably  would  have  been,  corrected 
in  the  court  below,  if  a  proper  application  to  that  effect  had  been 
made. 


WHITMAN  00.  y.  TRAVBRS  BAILEY  CO. 

(Supreme  Court,  Appellate  Term.    November  24,  1905.) 

Costs— DiscoNTiNUANOK  at  Triai.. 

Under  Mnnlcipal  Court  Act,  Laws  1002,  pp.  1585,  1586,  c.  580,  f  S32, 
anbds.  8,  6,  proTldtng  that  where,  on  defendant's  nonappearance,  plalntlfT 
recovers  judgment  for  more  than  $200  and  less  than  $300,  he  shall  be 
awarded  ?10  costs,  and  that,  where  defendant  recovers  on  plaintiffs 
nonappearance,  costs  shall  be  awarded  defendant  In  the  same  manner, 
defendant  In  an  action  for  between  $200  and  $.300  Is  entitled  to  $10  costs, 
where  plaintiff  discontinues  after  commencement  of  trial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 
District 

Action  by  the  Whitman  Company  against  the  Travers  Bailey 
Company.  From  an  order  denying  a  motion  to  correct  an  indorse- 
ment of  the  decision  on  the  summons,  defendant  appeals.  Af- 
firmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Ferguson  &  Ferguson,  for  appellant. 
Bookstaver  &  Norton,  for  respondent. 

PER  CURIAM.  After  the  trial  had  commenced  and  one  witness 
had  been  examined,  plaintiff  moved  to  discontinue  the  action,  which 
motion  was  granted,  on  payment  of  $10  costs.  The  defendant  there- 
after made  a  motion  to  correct  the  indorsement  of  the  decision  made 
by  the  justice  on  the  summons  by  substituting  $20  costs  for  $10 
costs.     The  motion  was  denied,  and  defendant  appeals  from  ,  the 
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order  denying  the  motion.  Municipal  Court  Act,  Laws  1902,  pp. 
1585,  1586,  c.  680,  §  332,  subds.  3,  6,  and  Blum  v.  O'Connor  (Sup.) 
84  N.  Y.  Supp.  207,  apply  here.  Where  the  summons  demands  be- 
tween $200  and  $300,  and  the  action  is  discontinued,  the  defendant 
gets  $10  costs. 
Order  affirmed,  with  costs  and  disbursements. 


(48  Misc.  Rep.  543.) 

MOSKOWITZ  T.  DIRINOBN. 

(Supreme  Coart,  Appellate  Term.    November  24,  190B.) 

1.  Lahdi-obd  and  Tknaht— StTBUCASK— Riqhts  or  Subtenant. 

Where  a  tenant  eablet  the  premlaes,  the  surrender  of  his  lease  did  not 
affect  the  subtenant  under  his  lease;  Its  only  effect  being  to  make  blm 
the  tenant  of  the  owner. 

[EA.  Note. — For  cases  In  point,  see  vol.  32,  Cent  Dig.  Landlord  and 
Tenant,  |  369.] 

2.  Sake— OoNBTBucTiON  or  Leabs— SAi;a  of  Pbofebtt. 

Where  a  lease,  partly  printed,  contains  the  written  w<»dB  "wh»  the 
bouses  are  sold,"  which  may  be  intelligibly  conatmed  with  the  payment 
clause,  or  unintelligibly  with  the  succeeding  re-entry  clause,  and  the 
former  reads,  "at  the  yearly  rental  to  be  paid  in  equal  monthly  payments 
In  advance  of  $11,  when  the  houses  are  sold,  on  the  1st  day  of  each" 
month,  such  construction  must  be  given,  and  the  lease  is  not  terminated 
on  the  sale  of  the  premises. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Joseph  Moskowitz  against  David  Diringen.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.  JJ. 

Nathan  Frank,  for  appellant. 
Steuer  &  Hoffman,  for  respondent. 

SCOTT,  P.  J.  This  is  an  appeal  from  a  final  order  in  favor  of 
the  landlord  in  a  holdover  proceeding.  On  July  6,  1904,  one  Jennie 
Youngelson,  the  tenant  of  the  premises  under  a  lease  from  the 
owner,  made  a  lease  of  the  rooms  involved  in  this  proceeding  to  the 
appellant  for  the  term  of  four  years,  and  the  appellant  went  into 
possession.  This  lease  was  duly  recorded.  Shortly  after  making 
this  lease  Youngelson  surrendered  her  lease  to  the  owners  of  the  fee. 
Of  course,  this  surrender  did  not  affect  the  appellant's  rights  under 
his  lease ;  its  only  effect  being  to  make  him  the  tenant  of  the  owner. 
Ritzier  v.  Raether,  10  Daly,  286;  Eten  v.  Luyster,  60  N.  Y.  252; 
Weiss  v.  Mendelson,  24  Misc.  Rep.  692,  63  N.  Y.  Supp.  803.  Some 
months  after  the  premises  were  sold  to  one  Steuer,  who  simul- 
taneously executed  a  lease  of  the  same  premises  to  the  respondent, 
who  has  never  been  able  to  take  possession,  owing  to  the  appellant's 
refusal  to  surrender.  The  respondent's  right  to  possession  is  based 
upon  the  claim  that  appellant  s  lease  was  conditioned  to  terminate 
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upon  a  sale  of  the  property.  Unless  this  claim  be  well  founded,  the 
final  order  must  be  reversed  and  the  proceeding  fail. 

The  lease  is  in  the  customary  printed  form,  with  the  blanks 
filled  in  in  writing.  It  provides  for  the  payment  of  a  yearly  rental  of 
$150.  Then  follow  three  lines,  partly  printed  and  partly  written,  as 
follows,  the  printed  portion  being  italicized :  (1)  "to  be  paid  in  equal 
monthly  payments  in  advance"  (2)  "on  the  first  day  of  each  and  every" 
(3)  "month."  At  the  end  of  the  first  line,  after  the  word  "advance," 
is  written  in  the  margin  the  words  "of  eleven" ;  at  the  beginning  of 
the  second  line,  before  the  word  "on,"  is  written  in  the  margin  the 
word  "dollars" ;  at  the  end  of  the  second  line,  after  the  word  "every," 
is  written  in  the  margin  the  word  "when" ;  and,  again  in  the  margin, 
before  the  first  two  lines  of  the  following  clause,  are  written  the 
words  "the  houses  are  sold."  All  the  words  written  in  the  margin  are 
evidently  in  the  same  handwriting  and  written  in  the  same  ink;  the 
handwriting  and  ink  being  different  from  those  used  in  the  other  parts 
of  the  lease.  The  succeeding  clause  is  the  customary  one  provid- 
ing for  re-entry  in  case  of  nonpayment  of  rent  or  default  in  any 
covenant.  The  respondent  insists,  and  the  justice  held,  that  the 
words  written  in  the  margin,  "when  the  houses  are  sold,"  must  be 
read  as  if  written  as  a  part  of  the  re-entry  clause,  and  that,  if  so 
read,  they  would  authorize  a  re-entry  when  the  sale  was  effected,  or, 
in  other  words,  that  a  sale  of  the  premises  ipso  facto  terminated  the 
lease. 

We  do  not  consider  that  the  words  should  be  so  read,  and,  if  they 
were,  they  would  not  have  the  effect  claimed  for  them.  In  con- 
sidering the  meaning  and  intent  of  the  interpolation,  we  must  con- 
sider and  read  all  the  interpolated  words,  and  not,  as  respondent 
would  have  us,  ignore  and  disregard  part  of  them ;  and  we  should,  if 
possible,  so  read  them  as  to  make  an  intelligible  clause.  The  fact 
that  the  interpolated  words  are  in  the  same  handwriting  and  ink 
indicates  that  they  were  written  at  the  same  time  and  were  intended 
to  compose  one  clause.  If  they  be  read  in  order,  disregarding  the 
words  in  different  handwriting  and  ink,  they  would  read:  "Of 
eleven  dollars — ^when  the  houses  are  sold."  So  read,  the  payment 
clause  would  read:  "At  the  yearly  rental  or  sum  of  $120,  to  be 
paid  in  equal  monthly  payments  in  advance  of  eleven  dollars  when 
the  houses  are  sold,  on  the  first  day  of  each  and  every  month." 
Thus  read,  the  clause,  while  perhaps  not  happily  expressed,  is 
perfectly  clear  and  intelligible.  The  respondent's  reading  would 
ignore  the  words  "of  eleven  dollars,"  and  make  the  reading  "when 
month  the  houses  are  sold  and  it  is  agreed  that  if  any  rent  shall 
be  due  and  unpaid  or  if  default  shall  be  made  in  any  of  the  cove- 
nants," etc.,  the  landlord  may  re-enter.  Thus  read,  the  clause  would 
be  unintelligible,  and  there  certainly  could  be  gathered  from  it  no 
agreement  that  the  lease  should  terminate  ipso  facto  upon  a  sal«>. 
At  the  most  it  would  only  provide  that,  if  the  houses  were  sold,  the 
landlord  might  re-enter  for  nonpayment  of  rent  or  the  violation  of 
some  covenant.  The  general  rule  for  construction  of  leases  is 
that  they  must  be  construed  most  favorably  for  the  lessee,  and  es- 
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peciaUy  is  this  the  case  when  the  clause  to  be  construed  is  claimed 
to  be  one  destroying  or  defeating  the  estate  of  the  lessee.  It  is  not, 
however,  necessary  to  resort  to  this  rule  in  the  present  instance; 
for  it  is  apparent  that  the  lease  cannot  be  construed  as  the  respond- 
ent seeks  to  do. 

The  final  order  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

GILDERSLEEVE,  J.,  concurs,    MacLEAN,  J.,  concurs  in  result. 

(48  MlBC.  Bep.  634.) 

SWENSON  ▼.  WARD. 

(Supreme  Gonrt,  Appellate  Term.    November  24,  1905.) 

SmTPnTO— HiBXB  or  Vi88ei>-Oontbaci>— Bbxaoh— Liabiutt. 

A  tiirer  of  a  vessel,  under  the  obligation  of  a  bailee  to  retnm  her  to  tbe 
owner's  dock,  who  falls  to  bring  ber  to  tbe  dock,  but  abandons  ber  In  a 
damaged  condition,  la  liable  at  least  for  tbe  cost  of  towing  her  to  tbe 
dodc. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  John  Swenson  against  Thomas  Ward.  From  a  judg- 
ment granting  insufficient  relief,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN, JJ. 

Hyland  &  Zabriskie  (Nelson  Zabriskie,  of  counsel),  for  appellant. 
Kelley  &  Connelly,  for  respondent. 

MacLEAN,  J.  The  defendant  hired  the  coal  boat  S.  McKinley, 
about  November  28,  1904,  for  six  months  at  $40  a  month,  and  on 
February  7,  1906,  wrote  the  owner  (here  the  plaintiff) : 

"I  have  this  day  sent  your  boat,  S.  McKinley,  to  your  dry  dock  in  Jersey 

caty." 

The  boat  did  not  come  to  the  plaintiff's  dry  dock,  but  was  later 
found  by  him  in  damaged  condition,  with  a  quantity  of  ice  inside, 
about  three  miles  away,  at  Port  Johnston,  to  which  it  had  been 
taken  for  coal  for  the  defendant  by  a  towing  company.  The  amount 
of  the  judgment,  equaling,  excepting  costs,  the  balance  of  rent 
accruing  between  the  last  payment  and  the  time  of  resuming  posses- 
sion, implies  that  the  learned  justice  found  the  defendant  absolved 
from  any  imputation  of  negligence  because  the  primary  accident, 
staving  in  of  a  plank  at  the  l^ht  water  line,  occurred  while  the  boat 
was  in  charge  of  an  independent  company,  towing,  when  ice  was 
running,  a  flotilla  in  the  very  service  for  which  the  McKinley  was 
chartered,  and  thus,  with  evidence  that  no  collision  or  other  ex- 
traordinary thing  occurred,  that  the  boat  was  not  fit,  according  to 
the  implied  warranty  in  every  charter  party,  written  or  verbal,  for 
the  service  in  which  it  was  to  be  employed.  From  the  fact  that  the 
boat  was  not  delivered  to  the  defendant,  but  taken  by  him  in  Brook- 
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lyn  where  left  by  the  last  freighter,  and  from  other  evidence,  it 
might  be  inferred  that  he  was  not  under  the  ordinary  obligation 
of  a  bailee  to  return  the  article  to  the  bailor,  had  not  the  defendant 
assumed  that  obligation  in  his  letter,  and  so  made  himself  liable 
for  the  cost  of  towage  to  the  plaintiff's  dock,  with  perhaps  other, 
if  any,  resultant  consequences  of  the  misnotification.  The  judg- 
ment should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

GILDERSLEEVE,  J.,  concurs. 

SCOTT,  P.  J.  (concurring).  I  agree  that  this  judgment  must  be 
reversed.  It  was  admitted  on  the  record  that  the  canal  boat  was 
seaworthy  when  chartered.  It  is  not  disputed  that  while  in  defend- 
ant's possession  she  had  one  of  her  planks  stove  in,  and  leaked  so 
badly  that  she  could  not  be  used  without  repair.  TTie  law  casts  upon 
the  defendant,  a  bailee  for  hire,  the  burden  of  showing  how  the  in- 
jury occurred,  and  that  it  did  not  happen  in  consequence  of  any  fault 
or  negligence  on  his  part.  This  burden  he  has  failed  to  sustain. 
Prima  facie,  therefore,  he  is  responsible  for  the  injury  and  its  im- 
mediate resultant  consequences. 


SOHRAMM  V.  INTERtJRBAN  ST.  RT.  00. 
(Supreme  C!ourt,  Appellate  Teiin.    November  21,  1906.) 

Dakaobs— Pkbsokai.  Injttbtbs— Evidciiok. 

In  an  action  for  Injorteg,  the  admission  over  objection  of  evidence  of 
business  profits,  not  mentioned  in  the  bill  of  particulars,  of  payments 
to  a  physician  not  called,  and  the  value  of  whose  services  were  not  shown, 
and  as  to  other  outlays  not  proven  material,  requires  a  reversal  of  a 
judgment  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  voL  IS,  Cent  Dig.  Damages,  H  441, 
443,  445.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Charles  Schramm  against  the  Interurban  Street  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Bayard  H.  Ames,  Frank  H.  Richmond,  &  F.  Angelo  Gaynor,  for 
appellant. 
J.  Wilkenfeld,  for  respondent. 

PER  CURIAM.  Outside  the  questions  whether  the  testimony 
of  the  plaintiff  and  a  wa)rfarer  countervailed  that  of  the  conductor, 
the  motorman,  and  a  foot  passenger  as  to  negligence,  contributory 
negligence,  and  the  absence  of  either  or  all,  the  reception  against 
objection  and  exception  of  evidence  of  business  profits  called  earn- 
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ings,  of  many  plaints  not  mentioned  in  the  bill  of  particulars,  of 
substantial  payments  to  a  physician  not  called  and  the  value  of  whose 
services  was  not  shown,  and  as  to  other  outlays  not  proven  material, 
require  reversal. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


a09App.Div.73T.) 

POTTER  et  at.  v.  ROSSITER  et  al. 

(Supreme  Court,  Appellate  Division,  Strst  Department    December  15,  1905.) 

L  Stipuiations— GoKPEixiiia  Pebfobkanoe— Pabtiks. 

Where,  in  an  action  on  a  contract,  defendant  corporation  stipuiated 
to  pass  a  resolution  recognizing  a  certain  person  as  assignee  of  the  con- 
tract under  a  clause  providing  for  an  assignment  with  the  approval  of 
defendant,  and  the  resolution  as  passed  contained  a  Umltatlop  not  pro- 
Tided  for  by  the  stipulation,  the  plaintiff  was  entitled  to  enforce  the 
passage  of  the  resolution  In  accordance  with  the  stipulation,  although 
the  assignee  of  the  contract  had  retired  from  the  action. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  44,  Cent  Dig.  Stipulations,  {  66.] 

3l  Saub— Pbooidubb. 

A  court  has  power  to  compel  performance  of  a  stipulation,  and,  though 
an  action  may  be  the  proper  remedy  for  this  pivpose  where  the  ex- 
istence or  validity  of  the  stipulation  depends  upon  voluminous  evidence. 
It  may  be  enforced  by  motion  where  It  is  undisputed  and  proper. 

lEd.  Note. — ^For  cases  In  point,  see  vol.  44,  Gent  Dig.  Stipulations, 
H  57,  5a] 

Patterson  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  Potter  and  another  against  Clinton  L.  Rossiter 
and  others.  From  an  order  refusing  to  compel  the  performance  of  a 
stipulation,  plaintiffs  appeal.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM, CLARKE,  and  HOUGHTON,  JJ. 

J.  Aspinwall  Hodge,  for  appellants. 
Henry  W.  Goodrich,  for  respondents. 

HOUGHTON,  J.  The  record  is  very  meager,  but  from  it  fairly 
appears  the  fact  that  the  defendant  Rossiter  entered  into  a  contract 
with  the  plaintiffs,  among  other  things,  to  supply  to  them  through 
the  defendant  Toluca  Electric  Light  &  Power  Company  a  certain  quan- 
tity of  electrical  power  for  the  period  of  20  years  at  a  specific  price, 
with  the  privilege  on  the  part  of  plaintiffs  to  assign  such  contract  for 
power  to  an  assignee  to  be  approved  either  by  Rossiter  or  the  company ; 
that  plaintiffs  assigned  such  contract  to  one  Florence  D.  Potter;  that 
dissensions  arose  with  respect  to  the  contract  between  the  parties  and 
the  approval  of  Florence  D.  Potter  as  assignee  of  that  portion  of  the 
contract  relating  to  the  purchase  of  power,  which  resulted  in  this  action, 
in  which  Florence  D.  Potter  originally  joined  as  plaintiff,  undoubtedly 
for  the  purpose  of  compelling  approval  and  recognition  of  her  as  such 
assignee ;  that  aftei'  the  complaint  had  been  served,  and  the  defendants 
96N.Y.S.— 12 
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had  duly  appeared  by  attorney,  a  stiptilation  was  entered  into  which 
provided  for  the  doing  of  certain  things  beneficial  to  both  parties,  and 
amongst  them  the  following:  "  ^ 

"<2)  Tbe  defendant  Toluca  Electric  Ligbt  and  Power  Company  shall  pass 
a  resolution  within  sixty  days,  substantially  in  the  following  form:  'Re- 
solved that  Florence  D.  Potter  Is  the  assignee  approved  by  this  company 
under  the  ninth  clause  of  the  contract  between  Alezander  Potter  and  Wil- 
liam B.  Tuteor  and  Clintcm  L.  Bossiter,  dated  Movember  20,  1901.' " 

The  stipulation  further  provided  that  Florence  D.  Potter  should  retire 
as  a  party  plaintiff  from  the  litigation,  without  costs,-  and  that  either 
party  might  enter  an  order  to  that  effect,  and.that  the  summons  and  com- 
plaint might  be  amended  in  conformity  therewith.  This  was  done,  and 
the  action  proceeded  in  the  name  of  the  present  plaintiffs.  Instead  of 
passing  the  resolution  provided  for  in  the  stipulation,  the  defendant 
corporation  waited  nearly  two  years,  and  then  passed  a  resolution  ap- 
proving her  as  assignee,  adding  to  it,  however,  as  follows : 

"This  approval  is  limited  to  said  Mrs.  Florence  D.  Potter,  and  carries  wltii 
It  no  right  of  assignment" 

The  plaintiffs  repudiated  this  resolution  as  not  in  accordance  with 
the  stipulation,  and  made  a  motion  to  compel  the  passage  of  a  resoluticm 
as  agreed,  without  the  limitation  attached.  This  the  court  denied,  and 
theplaintiffs  appealed. 

The  plaintiffs  have  sufficient  interest  in  the  passage  of  the  resolution 
to  enable  them  to  make  this  motion.  They  are  the  holders  of  the  con- 
tract entered  into  between  Rossiter  and  themselves,  and  Florence  D. 
Potter  is  the  assignee  through  them  of  that  part  of  the  contract  relating 
to  the  purchase  of  electrical  power.  The  stipulation  was  entered  into 
in  the  action  in  which  they  were  parties,  and  presumably  they  still  have 
an  interest  in  obtaining  a  proper  recognition  of  the  person  to  whom  they 
assigned.  Prima  facie,  if  the  consideration  for  the  assignment  failed, 
they  would  be  liable  to  return  what  they  had  received.  They  therefore 
could  make  the  motion,  notwithstanding  Florence  D.  Potter  had  retired 
as  a  party  to  the  action.  The  court  had  power  to  compel  performance 
.of  the  stipulation,  and  we  think  it  should  have  done  so.  Parties  to 
actions  may  make  stipulations  for  the  government  of  their  conduct, 
or  the  control  of  their  rights,  or  the  conduct  of  a  litigation,  which,  un- 
less they  be  unreasonable  or  against  good  morals  or  sound  public  policy, 
not  only  bind  them,  but  are  enforceable  by  the  courts.  Matter  of  Peti- 
tion of  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  453 ;  Dubuc  v.  Lazell, 
Dalley  &  Co.,  182  N.  Y.  482,  76  N.  E.  401.  Where  the  existence  or 
validity  of  a  stipulation  is  dependent  upon  voluminous  evidence,  an 
action  for  its  enforcement  may  be  the  proper  remedy;  but  the  court 
always  has  the  power  to  enforce  in  a  summary  way,  by  motion,  the 
observance  of  an  undisputed  and  proper  stipulation  entered  into  by  the 
parties  to  an  action.  M.  L.  Ins.  Co.  v.  O'Donnell,  146  N.  Y.  275,  40 
N.  E.  787,  48  Am,  St  Rep.  796 ;  Valentine  v.  Central  National  Bank,  10 
Abb.  N.  C.  190 ;  Kelsey  v.  Sargent,  2  N.  Y.  St.  Rep.  669. 

We  see  no  reason  why  the  defendant  corporation  should  not  be  com- 
pelled to  carry  out  its  agreement  and  pass  llie  resolution  which  it  stipu- 
lated it  would.  It  may  be  that  Florence  D.  Potter  has  no  right  to 
assign  the  contract ;  but  even  that  fact  would  not  authorize  the  defend- 
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ant  to  attach  a  limitation  to  its  approval  of  her.  If  a  limitation  was 
proper,  it  should  have  been  considered  when  the  defendant  made  its  stip- 
ulation. Whether  it  is  proper  or  not,  the  parties  are  entitled  to  the 
pa'ssage  of  the  resolution,  which  it  was  agreed  should  be  passed,  with- 
out qualification. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the  mo- 
tion granted,  with  $10  costs. 

O'BRIEN,  P.  J.,  and  CLARKE,  J.,  concur.  PATTERSON,  J., 
dissents. 

IN  GRAHAM,  J.  (dissenting) .  If  the  court  had  power  to  grant  this 
motion,  I  would  conou-  with  Mr.  Justice  HOUGHTON.  I  think  it 
clear  that  Mrs.  Potter  is  entitled  to  have  the  resolution  passed  as  speci- 
fied in  the  stipulation ;  but  as  she  is  no  longer  a  party  to  the  action,  and 
the  interlocutory  judgment  has  been  entered,  I  think  that  right  can 
only  be  enforced  by  an  independent  action. 


SCHMAL  T.  ROTHSCHILD. 

(Supreme  Court,  Appellate  Term.    November  24,  1905.) 

Tbiait— Stjbmissioit  of  Gabb  to  Jubt— ConrBADicnno  Facts. 

Where  there  are  contradictions  between  the  parties  as  to  the  facts  In 
iBSoe,  the  case  must  be  submitted  to  the  Jury,  although  a  verdict  for 
plaintiff,  if  found,  would  have  to  be  set  aside. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth 
District. 

Action  by  Joseph  Schmal  against  Maurice  Rothschild.  Prom  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Meyer  London,  for  appellant. 

Gay,  Loewi  &  Ross,  for  respondent. 

MacLEAN,  J.  It  is  alleged  in  the  complaint  that  the  defendant 
hired  the  plaintiff  to  work  as  a  tailor  from  November  27,  1904,  to 
May  1,  1905j  and  agreed  to  pay  him  $15  each  and  every  week.  The 
plaintiff  did  not  strictly  sustain  this  allegation,  either  by  the  testi- 
mony of  himself  or  of  any  one  else.  Indeed,  part  of  his  testimony, 
taken  literally,  so  contradicts  his  other  utterances  that  it,  with  his 
agreement  in  writing,  produced  by  the  defendant,  for  work  either 
by  the  piece  or  on  a  weekly  salary,  went  far  to  support  the  con- 
tention of  the  defendant  that  he  left  of  his  own  accord  when  he 
could  not  have  his  own  way,  and  so  left  his  case  scantily  sufficient  in 
law  to  justify  a  verdict  in  his  favor.  The  appearance  of  this  may 
have  been  stronger  on  hearing  his  oral  utterances,  and  have  led 
the  learned  justice  to  his  direction  of  a  verdict.  It  transpires, 
however,  upon  perusal  of  the  case,  that  enough  may  be  pieced 
out  to  show  contradictions  between  the  parties  as  to  the  facts  put 
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in  issue,  the  terms  of  the  hiring,  and  the  ceasing  to  work  because  of 
discharge  or  because  of  abandonment,  and  so,  under  prevailing 
doctrine,  the  cause  had  needs  be  submitted  to  the  jury,  despite  the 
fact  that  its  verdict  for  the  plaintiff,  if  found,  would  clearly  have 
to  be  set  aside.    The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

GILDERSLEEVE,  J.,  concurs  in  the  conclusion  of  MacLEAN,  J. 

SCOTT,  P.  J.  (concurring).  I  concur  in  the  reversal  of  the  judg- 
ment for  the  reasons  given  by  Mr.  Justice  MacLEAN,  but  am  not 
willing  to  go  so  far  as  to  say  that  a  verdict  for  plaintiff  would 
certainly  have  to  be  set  aside. 


(48  Misc.  Rep.  626.) 

WORDEN  v.  NEW  TORK  CITY  RT.  CO. 

(Bnpreme  Oonrt  Appellate  Term.    Norember  24,  1005.) 

1.  PucADiRO— Bnx  or  Pabtiouiabs— Fobm. 

A  provision  In  an  order  directing  a  bill  of  particulars  that,  In  cane 
plaintiff  has  no  knowledge  with  reference  to  the  particulars,  she  shall 
state  such  lack  of  knowledge  under  oath  in  lien  thereof,  is  not  improper. 

2;  Sauk— Apflioatiok  fob  Bill  or  Pabtioitlabb. 

A  defendant,  moving,  after  answering  to  the  merits,  for  an  order  di- 
recting a  bin  of  particulars,  need  not  aver  in  his  moving  affidavit  thai 
be  has  fully  stated  the  case  to  his  counsel,  and  give  the  name  and  address 
of  counsel,  as  required  by  practice  rule  23. 

Appeal  from  City  Court  of  New  York. 

Action  by  Mary  A.  Worden  against  the  New  York  City  Railway 
Company.  From  an  order  granting  in  part  a  motion  for  a  bill  of 
particulars,  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN, JJ. 

Kelly  &  Hoeninghaus,  for  appellant 

Bayard  H.  Ames  and  F.  Angelo  Gaynor,  for  respondent. 

MacLEAN,  J.  Appealing  from  an  order  directing  a  bill  of 
particulars,  the  plaintiff  urges  as  improper  the  inclusion  therein, 
"that,  in  case  the  plaintiff  has  no  knowledge  with  reference  to  any 
of  the  foregoing  particulars,  she  shall  state  such  lack  of  knowledge 
under  oath  in  lieu  thereof."  Authority  thereto  appears,  however, 
in  Ziadi  v,  Interurban  St.  Ry.  Co.,  97  App.  Div.  137,  89  N.  Y. 
Supp.  606. 

He  also  urges  as  improper  the  failure  of  the  moving  affidavit  to 
state  that  the  affiant  had  fully  and  fairly  stated  the  case  to  counsel, 
with  the  name  and  address  of  such  counsel,  as  required  by  rule  23 
of  practice.  While  so  determined  by  this  court,  notwithstanding  the 
statement  that  he  has  been  advised  by  his  counsel  (Bowman  Cycle 
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Co.  V.  Dyer,  23  Misc.  Rep.  6a0>  622,  62  N.  Y.  Supp.  169),  it  was 
so  determined  before  issue  joined,  which  is  not  this  case.    Here  the 
defense  and  its  merits  have  been  exhibited  by  answer,  and  there- 
fore the  rule  does  not  apply. 
Order  affirmed,  with  costs  and  disbursements.    All  concur. 


(48  Mlac.  Rep.  488.) 

STANDARD  SUPPLY  ft  BXJUIPMESNT  CO.  ▼.  MBRRITP. 

(Supreme  Court,  Appellate  Term.    November  24,  1906.) 

1.  JuDomm'— Detaitu!  Jcdouint— Conclubivkkxbb. 

A  default  Judgment  la  as  effective  as  an '  adjudication  aa  one  which 
follows  a  contested  trial. 
[Bd.  Note. — For  cases  in  point,  seel  vol.  80,  Cent  Dig.  Judgment,  I  244.] 

Z  Sauk— BviDENOB— ADUiBsiBTLrrr  or  Defaui^t  Judoiikrt. 

A  default  Judgment,   rendered  In  an  action   Involving  the  identical 

issues  in  another  action  between  the  same  parties,  is  admissible  on  the 

trial  of  the  latter  action  as  conclusive  evidence  of  the  facts  at  issue, 

though  not  pleaded. 

[Ed.  Note. — For  cases  In  point,  see  vol.  30,  Cent.  Dig.  Judgment,  {  1806.] 

8.  Tbiai/— DiBBOTioH  or  Vebdiot. 

Where  the  facts  on  a  trial  were  conclusively  determined  by  the  admis- 
sion in  evidence  of  a  default  Judgment  rendered  In  an  action  between  the 
same  parties  Involving  the  same  issues,  the  court  properly  directed  a 
verdict 

4  Sahs— RcoFxnino    Cask    iob    Aoiassion    ov    Bvidxhob— Dibobetiorabt 

POWKB. 

A  court  reopoilng  a  case  after  both  parties  had  rested  for  the  pur{>ose 
of  admitting  in  evidence  a  default  Judgment  rendered  in  an  action  be- 
tween the  same  parties  Involving  the  same  issues,  did  not  abuse  its 
discretion. 

[Ed.  Note. — For  cases  in  point  see  vol.  46,  Cent  Dig.  Trial,  |  160.] 

Appeal  from  City  Court  of  New  York. 

Action  by  the  Standard  Supply  &  Equipment  Company  against  Wil- 
liam J.  Merritt  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

John  Larkin,  for  appellant 

Edwin  Louis  Garvin,  for  respondent  . 

SCOTT,  P.  J.  In  April,  1904,  the  defendant  gave  to  plaintiff  four 
promissory  notes,  ag^egating  $6,600,  upon  the  purchase  of  certain 
machinery.  The  notes  all  rested  upon  the  same  consideration.  The 
four  notes  were  sued  separately,  and  the  pleading^  in  each  case  were  so 
far  identical  that  the  same  issues  were  presented  in  each.  After  this 
action  had  proceeded  to  issue,  and  before  the  trial,  one  of  the  other  ac- 
tions came  on  for  trial,  and  defendant  defaulted.  Whereupon  judgment 
in  favor  of  the  plaintiff  was  entered.    That  judgment  had  not  when 
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this  action  was  tried,  been  vacated  or  reversed.  Upon  the  trial  of 
this  action,  after  much  testimony  had  been  taken,  the  plaintiff  intro- 
duced in  evidence  the  judgment  in  the  other  action,  whereupon  the 
learned  justice,  holding  the  defendant's  liability  to  be  res  judicata 
directed  a  verdict  for  the  plaintiff.  As  has  been  said,  the  issues  in  the 
two  actions  were  identical,  and  consequently,  upon  the  plainest  prin- 
ciples, the  judgment  first  obtained  was  conclusive  evidence  as  to  every 
relevant  and  contested  fact  in  favor  of  the  plaintiff.  It  does  not  matter 
that  the  first  judgment  was  obtained  by  default,  because  such  a  judg- 
ment is  precisely  as  effective  as  an  adjudication  as  one  which  has  fol- 
lowed upon  a  contested  trial.  Henriques  v.  Yale  University,  28  App. 
Div.  354,  51  N.  Y.  Supp.  284. 

Nor  is  it  of  any  moment  that  the  judgment  was  not  pleaded.  The 
issues  between  the  parties  were  issues  of  fact  to  be  determined  by  evi- 
dence. The  judgment  was  conclusive  evidence  between  the  parties  as 
to  the  facts  necessarily  involved,  and  it  was  as  such  evidence  that  it 
was  offered  and  received.  It  is  only  when  it  is  desired  to  use  a  judg- 
ment as  a  bar  that  it  is  necessary  to  plead  it.  It  may,  without  being 
pleaded,  be  used  as  evidence,  and  conclusive  evidence,  of  the  facts 
established  thereby.  Krekeler  v.  Ritter,  62  N.  Y.  372.  All  the  facts 
involved  in  the  issues  raised  by  the  pleadings  having  been  thus  con- 
clusively determined  in  plaintiff  s  favor,  there  was  nothing  left  for  sub- 
mission to  the  jury,  and  the  court  was  right  in  directing  a  verdict. 

For  the  same  reason  it  is  unnecessary  to  consider  any  of  the  excep- 
tions to  the  admission  or  rejection  of  evidence.  The  court  acted  wiA- 
in  its  discretionary  powers  in  permitting  the  plaintiff  to  reopen  the  case 
and  offer  the  judgment  in  evidence  after  both  parties  had  rested,  and 
his  exercise  of  this  power  calls  for  no  action  on  our  part. 

Judgment  affirmed,  with  costs.    All  concur. 


TOIiBT  et  al.  ▼.  LEHIGH  VAIiLBY  R.  00. 
(Supreme  Court,  Appellate  Term.    November  24,  1905.) 

1.  CUbbtkiw— Bnj.  or  Lading— Rkoitals— Effect. 

A  statement  In  a  bill  of  lading  tbat  tbe  goods  were  received  in  apparent 
good  order  Is  prima  fade  evidence  thereof. 
[Ed.  Note. — For  cajsea  in  point,  aee  voL  0,  Oent  Dig.  Carriers,  i  159.] 

2.  BviDBKOE — Bixi.  OF  Lading — Parol  Explanation. 

Parol  evidence  la  competent  to  contradict  a  statement  in  a  bill  of 
lading  that  the  goods  were  -received  in  apparent  good  order. 
[Ed.  Note.:— For  cases  In  point,  see  vol.  20,  Gent  Dig.  Evidence,  f  1827.] . 

8.  Oabbikbs— Daicaox  to  Shipment— Evidbncb—Sttfficienot. 

In  an  action  against  a  carrier,  evidence  Aeld  to  warrant  a  finding  that 
a  shipment  of  cabbages  was  frozen  when  shipped. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Michael  F.  Folejr  and  another  against  the  Lehigh  Valley 
Railroad  Company.  From  a  judgment  in  favor  of  defendant,  plaintiffs 
appeal.    Affirmed. 
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Argued  before  SCOTT,  P.  T.,  and  GILDERSI.EEVE  and  Mac- 
LEAN.J.J. 

John  H.  Regan,  for  appellants. 
Alexander  &  Green  for  respondent 

MacLE AN,  J.  On  a  former  appeal  it  was  said :  "The  evidence  did 
not  justify  a  judgment  against  the  defendant."  92  N.  Y.  Supp.  1133. 
On  this,  the  second  appeal  herein,  it  may  be  further  remarked  that  the 
statement  in  the  bill  of  lading  issued  by  the  defendant  that  the  carload  of 
cabbages,  shipped  from  Gorham  to  New  York,  was  received  in  apparent 
good  order,  was  but  prima  facie  evidence  of  the  fact,  casting  the  burthen 
of  proving  it  otherwise  upon  the  party  making  it,  and  did  not  preclude 
the  introduction  of  parol  evidence  to  establish  the  contrary  fact  (Ellis 
V.  Willard,  9  N.  Y.  629) ;  and  the  evidence  of  one  Flanagan  that  he 
saw  the  cabbage  both  before  and  when  it  was  loaded  into  the  car,  that  it 
was  frozen  solid  in  the  fields  before  it  was  cut  and  when  it  was  loaded 
into  the  car,  frozen  to  the  heart,  and  that  he  cut  several  heads  and  they 
were  red,  coupled  with  the  fact  that  the  plaintiffs  in  their  letter  of  De- 
cember 10,  1903,  stated  that  they  "bought  frozen  stock,"  together  with 
other  evidence  relating  to  transportation,  and  dispute  as  to  its  condition 
when  it  reached  its  destination,  would  justify  the  trial  justice  in  render- 
ing judgment  in  favor  of  the  defendant,  and  his  determination  must 
stand. 

Judgment  affirmed,  with  costs.    All  amour. 


(48  Miac.  Bep.  498.) 

KATZBNSTEIN  ▼.  riDEIilTT  ft  OASnAI/TT  00.  OF  NDW  TOBK. 

(Supreme  Oottrt,  Appellate  Term.    November  24,  1005.) 

IRBOBUIOB— Atoidaikh  or  Pouor— Bbkaoh  or  Conditiok. 

A  burglary  insnrance  policy  required  aKmred,  upon  the  occnrrence  of 
loss,  to  give  Immediate  notice  of  loss  to  the  Insurer  and  to  the  police, 
and  to  present  a  claim  exhibiting  certain  specified  particulars,  and  pro>- 
vlded  that  the  policy  should  be  void  If  the  conditions  of  the  risk  should 
be  materially  changed  without  the  written  consent  of  the  Iniaurer.  In 
July  plaintiff's  house  was  renovated,  and  left  In  the  occupation  of  work- 
men and  servants,  while  the  family  went  away.  On  the  return  of  the 
family  about  the  Ist  of  January  It  was  discovered  that  things  were  out 
of  place  and  that  certain  articles  could  not  be  found,  but  no  notice  was 
given  to  the  Insurer  until  the  end  of  January,  and  no  Information  to 
tile  police  before  March.  Furthermore,  no  notice  was  given  to  the  Insurer 
of  the  changes  In  the  risk.  Beld,  in  an  action  on  the  policy,  that  no  case 
was  made  out  agalnat  the  Insurer,  and  the  complaint  was  proper^  dls- 
missed. 

Appeal  from  Municipal  (}ourt.  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Herman  Katzenstein  ajgainst  the  Fidelity  &  Casualty 
(Company  of  New  York.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 
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Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.JJ. 

Black.  Olcott,  Gruber  &  Bonynge,  for  appellant. 
Nadal,  Carrere  &  Jones,  for  respondent 

MacLEAN,  J.  Missing  certain  articles  of  value  from  his  house,  the 
plaintiff  on  January  30, 1906,  resorted  to  a  claim  upon  a  policy  of  insur- 
ance against  "direct  loss  by  burglary,  larceny,  or  theft,"  issued  him  by 
the  defendant  u^toa.  certain  conditions,  inter  alia,  that  liie  assured,  upon 
loss  occurring,  give  immediate  notice  to  the  company,  or  its  agent,  and  to 
the  police,  that  the  assured  present  forthwith  a  claim  exhibiting  certain 
specified  particulars,  and  that  the  policy  be  void  if  the  conditions  or  cir- 
cumstances of  the  risk  be  materially  changed  without  the  written  con- 
sent of  the  company.  Evidence  of  noncompliance  with  each  of  these 
conditions  was  not  wanting,  while,  beyond  the  fact  of  their  disappear- 
ance, the  case  was  bare  of  showing  that  the  articles  had  been  feloniously 
abstracted.  In  July  of  1904,  in  anticipation  of  renovating  the  house, 
madame  packed  up  and  put  away  many  things,  including  an  ivory  piece 
and  a  dozen  spoons.  There  came  in  plasterers,  painters,  carpenters, 
and  the  lighting  people.  The  family  remained  in  liie  house  for  a  time, 
later  slept  in  an  apartment,  though  taking  meals  in  the  house,  later  left 
it  in  the  occupation  of  the  workmen  and  two  servants,  the  lady  and 
daughter  to  visit  in  Cleveland,  and  the  husband  to  go  South.  Return- 
ing just  before  January,  1905,  Mrs.  Katzenstein  discovered  right  away 
that  an  electric  annunciator  was  not  in  the  closet  where  it  belonged,  that 
three  automatic  burners  (which  had  been  taken,  off  for  the  new  electric 
lights)  were  not  about,  and  in  the  first  days  that  she  could  not  find  the 
ivory  piece  or  the  spoons.  No  notice  to  the  company  of  the  disappear- 
ance of  these  things  appears  before  the  presentation  of  the  meager 
"proof  of  loss"  at  the  end  of  January;  no  information  to  the  police 
before  March.  More  noteworthy  still  is  it  that  no  intimation  was  g^ven 
of  the  material  changes  in  the  conditions  and  circumstances  of  the  risk, 
which  changes,  if  known,  might  have  caused  the  company  to  exercise 
its  reserved  option  to  cancel  uie  policy  upon  tendering  tiie  unearned 
premium.  The  testimony  of  the  plaintiff  and  his  witness  made  out  no 
case  against  the  defendant,  and  the  complaint  was  rightly  dismissed. 

Judgment  affirmed,  with  costs.    All  concur. 


(48  lilac.  Bep.  MS.) 

WOOD  et  al.  ▼.  BALTIMORE  ft  O.  S.  00. 

(Supreme  Court,  Appellate  Term.    November  24,  1006.) 

OABsnitts— Dn.ivBiiT  of  Ooods— Notiob  to  Consionek. 

An  address  upon  a  box  Intrusted  to  a  carrier  read  "Wm.  Wood  ft  Co., 
New  York,"  while  the  shipping  ticket  read  "W.  Wood."  There  were  40 
j)ersonB  in  the  New  York  directory,  who  bore  the  name  of  "W.  Wood." 
Held,  that  the  carrier  did  not  fulfill  Its  duty  by  mailing  a  notice  of  the 
arrival  of  the  box  at  destination  to  a  "W.  Wood"  selected  by  chance  from 
the  inamea  In  tbe  directory. 
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Appeal  from  the  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  William  H.  S.  Wood  and  others  against  the  Baltimore  & 
Ohio  Railroad  Company.  From  a  judgment  for  defendant,  plaintiffs 
appeal.    Reversed. 

Argued  before  SCOTT,  P.  T.,  and  GIIyDERSLEEVE  and  Mac- 
LEAN,  JJ.     • 

Bird  &  Tarbox,  for  appellants. 

Guthrie,  Cravadi  &  Henderson  (Robert  McC.  Marsh,  of  counsel),  for 
respondent 

MacLEAN,  J.  This  action  is  to  recover  damages  for  the  delay  of 
the  defendant  in  delivering  a  box  of  books  consigned  to  the  plaintiffs 
in  this  city.  It  appears  mat  the  defendant,  as  a  connecting  carrier, 
received  the  box  in  St  Louis,  and  that  it  reached  its  <iestination  here 
on  or  about  April  18,  1903,  but  was  not  delivered  until  a  year  and  a 
half  later,  when  it  was  discovered  in  a  storage  warehouse,  where  it  had 
been  stored  by  the  defendant.  The  address  upon  the  box  read,  "Wm. 
Wood  &  Co.,  New  York,  N.  Y.,"  while  the  shipping  ticket  read,  "W. 
Wood,  N.  York,  N.  Y."  Though  the  shipping  ticket  was  received 
by  the  defendant  from  a  preceding  carrier,  it  does  not  appear  that  it 
constituted  the  contract  of  shipment.  The  box  received  and  carried 
bore  the  name  of  the  consignee  and  destination,  and  notice  mailed  to  that 
name  and  destination  would  have  fulfilled  the  diligence  in  such  cases  re- 

auired  of  the  defendant,  unfulfilled  by  notice  mailed  to  the  name  upon 
lie  shipping  ticket  to  a  chance  address  selected  from  40  such  appearing 
in  the  City  Directory.     It  may  not  thus  escape  its  liability. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellants 
to  abide  the  event    All  concur. 


N.  MAROOLYS  &  CO.  v.  GOLDSTEIN. 
(Supreme  Court,  Appellate  Term.    November  24,  190S.) 

LlOBRBIS— FAXLUBB  TO   PBOOTTBS— AFTISMATIVX   DRrEHSES. 

A  defense  that  one  suing  for  repairing  a  hot  water  plant  In  a  building 
was  not  a  licensed  plnmber,  as  required  by  tbe  Rtntute  relating  to  plumb- 
ers, 1b  an  afflrmatlTe  one,  and  provable  when  pleaded. 

[Ed.  Note. — For  cases  In  point,  see  vol.  82,  C«nt  Dig.  Ucenaes,  {  78.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  N.  Margolys  &  Co.  against  Samuel  Goldstein.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN, JJ. 

Max  Brown,  for  appellant 
Emanuel  Klein,  for  respondent 

MacLEAN,  J.  It  is  certified  in  the  return  that  the  plaintiff,  by 
verified  complaint  annexed,  complained  for  work,  labor,  and  services 
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and  materials  furnished,  and  that  the  defendant,  by  verified  answer 
annexed,  interposed  a  general  denial  and  a  demand  for  particulars. 
Neither  pleading  is  annexed,  though  particulars  were  furnished.  After 
the  plaintiff  had  testified  to  the  work  upon  request,  that  he  had  "repaired 
a  Rider  engine  and  the  heaters  and  boilers  and  the  hot  water  supply 
pipes  in  the  building,"  he  testified,  in  answer  to  questions  by  defendant's 
counsel  that  he  was  not  a  licensed  plumber,  and  thereupon  counsel 
moved  for  a  nonsuit  on  the  ground  that  plaintiff  had  failed  to  make 
out  a  cause  and  to  show  that  he  was  a  licensed  plumber.  This  was 
affirmative  defense,  provable  when  pleaded,  or  by  amendment,  which 
was  not  the  case  herein.  Were  it  so,  however,  in  view  of  the  evidence 
of  the  nature  and  character  of  the  work  performed,  the  trial  justice 
might  well  have  found  that  it  was  not  as  now  characterized  by  die  de- 
fendant, and  so  not  within  the  inhibition  of  the  statute  relating  to 
licensed  plumbers,  and  his  determination  upon  the  conflict  of  evidence 
may  not  be  disturbed. 
Judgment  affirmed,  with  costs.    All  concur. 


8ICHEL  y.  BARON. 

(Supreme  Oonrt,  Appellate  Term.    November  24,  1905.) 

PLEADina — Bill  of  Pahticulabs— Office. 

Plaintiff  brought  an  action  in  the  Municipal  Court  to  reaver  dam- 
ages for  breacb  of  contract,  and  filed,  a  bill  of  partlcnlars  wtalcb  referred 
to  a  lease  by  plaintiff  and  a  failure  of  defendant  to  pay  rental.  Tbe 
trial  JnstiCQ  foond  "that  defendant  contracted  to  engage  board  and  lodging 
for  tiie  seaaon,"  and  rendered  Jodgment  for  plaintiff.  Held  that,  since 
the  bill  of  particulars  is  not  a  part  of  the  pleadings  and  cannot  enlait^e 
the  cause  of  action,  there  was  no  variance  between  the  finding  and  the 
t,  cause  of  action  pleaded  by  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Emily  Sichel  against  Albert  Baron.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ; 

Einstein,  Townsend  &  Guiterman,  for  appellant. 
Werner  &  Fox,  for  respondent. 

MacLEAN,  J.  According  to  the  return,  the  plaintiff  brought  this 
action  to  recover  damages  for  breach  of  contract,  and  upon  a  con- 
flict of  evidence  the  trial  justice  found  "that  defendant  contracted 
to  engage  board  and  lodging  for  the  season,"  and  rendered  judgment 
in  favor  of  the  plaintiff.  This  was  not  recovery  on  another  cause 
than  the  one  pleaded,  notwithstanding  the  particulars  referred  to  a 
lease  by  the  plaintiff  and  failure  to  pay  rental;  for  "the  bill  of 
particulars  is  not  a  part  of  the  pleadings  and  cannot  enlarge  the 
cause  of  action."  Toplitz  v.  King  Bridge  Co.,  20  Misc  Rep.  576, 
580,  46  N.  Y.  Supp.  418. 

Judgment  affirmed,  with  costs.    All  concur. 
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MBW  TORK  METTAIi  OBIUMO  CK>.  ▼.  IjBONABD. 
(Sniweme  Court,  Ai^ellate  Term.    November  24,  1905.) 

1.  Bnxs  AMD  Notes— AcnoRs—DEFinsES—BuBDEN  of  Proof. 

A  party  seeking  to  Impeach  a  note  valid  upon  Its  face  tor  want  of  con- 
Bideratloa  bas  the  burden  of  affirmatively  establUbing  the  defense. 

lEO.  Note. — ^For  cases  In  point,  see  vol.  7,  Gent  DlK.  Bills  and  Notes, 
I  1654.] 

2.  AfpkaI/— RxviKW  OF  Facts— Weioht  or  Bvidxncx. 

A  judgment  for  defendant  will  not  be  disturbed  on  appeal  because  of 
an  aH>arent  preponderance  of  tiie  evidence  in  (avor  of  plaintiff. 

Bd.  Note. — For  cases  in  point,  see  voL  8,  Cent  Dig.  Appeal  and  Error, 
H  387&-S992.] 

S.  WoBK  AHO  Labor— Pesfobuanck  of  Eztka  Work— Implied  LiABixirr. 

Where  defendant,  who  was  conversant  with  carpentering  and  building, 
was  at  his  place  of  business  every  day  while  plaintiff  was  there  doing 
extra  work  and  furnishing  extra  material  not  called  for  by  the  contract 
under  which  he  was  employed,  and  consequently  must  have  seen  plaintiff 
doing  such  work  and  furnishing  such  material,  he  was  impliedly  liable 
for  the  value  thereof,  although  be  did  not  give  any  specific  order  di- 
recting it  to  be  done. 

Appeal  from  Mtinicipal  Courts  Borough  of  Manhattan,  Eighth 
District. 

Action  by  the  New  York  Metal  Ceiling  Company  against  John  J. 
Leonard.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Cromwell  G.  Macy,  for  appellant. 

Charles  Waldron  Clove,  for  respondent. 

MacLEAN,  J.  By  an  agreement  in  writing  the  plaintiff  undertook 
to  cover  with  metal  the  ceiling  and  side  walls  of  a  new  hall  at- 
tached to  the  saloon  of  the  defendant  on  Coney  Island  avenue  for 
$700,  the  "terms  of  payment  to  be  as  follows :  When  the  metal  work 
is  three-quarters  done,  $250  in  cash;  the  balance  to  be  given  in 
two  notes,  one  for  30  days  and  one  for  60  days."  Passing  by  the 
ambiguity  in  these  terms  of  payment,  the  main  controversy  here  is 
over  a  note  for  $125  given  in  renewal  of  a  preceding  one,  also  a  re- 
newal, the  original  whereof  the  defendant  claims  was  without  con- 
sideration because  of  alleged  noncompletion  by  the  plaintiff  of  the 
work  undertaken  as  above.  Upon  the  question  of  completion 
or  substantial  completion  of  the  work  the  contradictions  were 
sharp  and  the  conflict  direct,  with  preponderance  apparently  in 
circumstantiality  and  in  number  of  witnesses  in  favor  of  the  plain- 
tiff, particularly  as  impeachment,  for  want  of  consideration,  of  the 
note  valid  upon  its  face  was  a  defense  to  be  established  affirmatively 
by  the.  party  alleging  it,  and  because  the  defendant,  formerly  a 
carpenter,  had  not  spaced  the  hanging  ceiling  as  required  and  that 
the  side  studding  to  which  the  metal  was  nailed  was  wide  apart. 
Still  the  judgment  would  not  be  disturbed  here  for  that  appearance. 

Otherwise  is  it,  however,  as  to  extra  work  and  material  in  ceil- 
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ing  a  partition,  for  the  reasonable  value  of  which,  as  $60,  evidence 
was  given,  but  for  which  the  jury  allowed  nothing,  seemingly  ac- 
cepting the  defendant's  contention  that  failure  to  prove  a  specific 
order  therefor  from  the  defendant  or  more  than  a  verbal  direc- 
tion from  the  architect  precluded  recovery"  therefor.  It  being  in 
evidence,  however,  without  gainsaying,  that  the  defendant,  pro- 
fessedly conversant  with  carpentering  and  building,  was  at  his  place 
every  day,  and  so  must  have  seen  the  extra  work  and  materiaJ  ap- 
plied, and  so  permitted  it,  he  is  impliedly  liable  to  pay  for  it  under, 
the  rule  that,  if  a  person  allows  another  to  work  for  him  under 
such  circumstances  that  no  reasonable  man  would  suppose  that 
the  latter  means  to  do  work  for  nothing,  he  will  be  liable  to  pay 
for  it.  The  doing  of  the  work  is  the  offer ;  acquiescence  in  its  being 
done  is  the  acceptance.    The  judgment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.   All  concur. 


RYAN  et  al.  v.  BROWN. 

(Supreme  Oonrt,  Appellate  Term.    November  24,  190S.) 

Cohtbaotb—Pibfobmancb— Proof. 

.  Wtaere,  in  a  suit  on  a  contract  for  excaTation,  on  It  appearing  fliat 
plaintiffs  had  not  fully  performed,  tbey  made  an  ofFer,  pending  adjonm- 
ment,  to  complete  the  excavation,  which  was  accepted,  and  the  hearing 
adjourned,  the  subsequent  filing  of  a  certificate,  signed  by  a  person  who 
had  been  called  as  a  witness  by  defendant,  certifying  tliat  he  had  ex- 
amined the  excavation  and  that  the  premises  then  complied  with  the 
specifications  mentioned  in  the  contract,  constituted  a  mere  statemoit  of 
the  witness'  opinion,  and  was  insufficient  to  prove  performance. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  James  P.  Ryan  and  another  against  George  Brown. 
From  a  Municipal  Court  judgment  in  favor  of  plaintiffs,  defendant 
appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.  JJ. 

Isaac  Josephson,  for  appellant. 

Thomas  O'Callaghan,  for  respondents. 

MacLEAN,  J.  The  plaintiffs  undertook  in  writing  to  excavate  a 
plot  21  by  47  feet  to  the  depth  of  9  feet  below  the  curb  line  and 
to  remove  the  material,  and  they  have  recovered  an  unpaid  balance 
of  the  sum  agreed  upon  for  performance.  One  of  tiie  plaintiffs 
testified  that,  with  the  exception  of  some  stone  requested  to  be 
left,  they  had  made  the  excavation  and  removed  all  the  material; 
but  the  contrary  was  proven  by  such  a  preponderance  of  evidence, 
showing  that  they  had  done  neither  and  that  the  defendant  had  had 
removed  many  loads  of  material,  that  it  was  apparent  at  the  close 
of  the  testimony  that  judgment  must  go  for  the  defendant.  Then 
the  plaintiffs  made  offer,  pending  an  adjournment,  to  comi^ete  the 
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excavation,  which  the  defendant  accepted,  provided  allowance  be 
made  for  the  carting  away  of  material  by  the  defendant.  There 
-was  no  further  hearing.  The  defendant  did  not  attend  on  the  ad- 
journed day.  In  the  meantime  there  was  lodged  with  the  justice  a 
writing,  signed  by  a  person  who  had  been  called  by  the  defendant, 
and  running: 

"Certlflcate.  This  Is  to  certify  that  I  Inspected  the  premises  No.  107-109 
West  43d  street,  and  that  the  excavation  of  the  premises  now  compiles  with 
the  speclflcatiMis  mentioned  In  the  contract  between  Brown  and  Ryan." 

This  expression  of  a  conclusion,  at  best  but  the  writer's  opinion 
on  his  interpretation  of  the  agreement,  was  not  enough  to  help  out 
the  plaintiffs'  unproven  cause  of  action.  The  judgment  should 
be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


(48  Mlac.  Rep.  66a) 

HBRAIJD  SQUARB  CTjOAE  &  SUIT  OO.  ▼.  ROOOA,  HarriuiL 

(Snpreme  Conrt,  Appellate  Term.    November  24,  1905.) 

1.  CouBTB— Municipal  Cottbt— Jubisdiction. 

The  Municipal  Court  of  the  city  of  New  Tork  has  no  Jurisdiction  of 
an  action  to  recover  money  paid  under  duress  by  virtue  of  Laws  1006, 
p.  1172,  e.  B13,  {  1,  declaring  that  It  shall  have  jurisdiction  of  an  action 
to  recover  damages  for  breach  of  a  contract,  express  or  implied,  etc. 

Z  Saus — Jubisdiction — Objeotions — Waiver— Motion  to  Disvibs. 

Where,  In  a  suit  for  trespass  against  an  officer,  there  was  no  proof 
sufficient  to  sustain  the  trespass,  defendant's  failure  to  move  to  dismiss 
at  the  end  of  the  case  did  not  waive  an  objection  to  tba  Jurisdiction  of 
tbe  court 

&  PaTKBRT— VOLTTNTABT   PATICXNTS— REOOVXBT. 

Payment  of  the  amount  of  an  execution  to  a  marshal  by  one  not  liable 
thereunder,  with  knowledge  of  all  tbe  facta  and  of  the  claim  asserted 
by  the  person  paid,  was  voluntary  and  not  recoverable. 

[Bd.  Note. — For  cases  in  point,  see  vol.  89,  Gent  Dig.  Payment,  (| 
265,  264.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
District. 

Action  by  the  Herald  Square  Cloak  &  Suit  Company  against 
Luigi  A.  Rocca,  as  marshal  of  the  city  of  New  York.  From  a  Mu- 
nicipal Court  judgment  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSIvEEVE  and  Mac- 
LEAN,  JJ. 

B.  Gerson  Oppenheim,  for  appellant. 
WilUam  Reis,  for  respondent. 

MacLEAN,  J.  Assuming  as  facts  all  the  circumstances  of  which 
the  plaintiff  has  given  or  admitted  evidence,  the  judgment  should 
be  reversed.  The  defendant,  a  city  marshal,  having  an  execution 
against  one  Tarnowsky,  appeared  at  the  plaintiff's  place  of  business. 
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told  his  errand,  exhibited  his  paper,  was  told  Tarnowsky  was  mana- 
ger, not  owner,  was  out,  and  would  be  sent  for.  He  was  asked  to 
wait.  He  or  his  assistant,  or  both,  said  he  would  have  to  raid 
the  place  unless  the  money  were  paid,  and  began  looking  at  some 
of  the  stock,  cloaks  on  a  rack,  but  desisted  when  asked,  and  waited 
for  Tarnowsky,  who  came  in  with  another  incorporator,  one  Hal- 
perin,  of  the  plaintiff.  One  of  these,  it  is  disputed  which,  as- 
sumably  Halperin,  paid  the  defendant  the  amount  of  the  execution, 
saying  he  did  so  under  protest.  If  for  any  cause  actionable  this 
was  payment  under  duress,  a  cause  of  action  was  not  cc^nizable  in 
the  Municipal  Court  (section  1,  c.  613,  p.  1172,  Laws  1905). 

"Moneys  paid  under  duress"  was  the  cause  of  action  alleged  in 
the  oral  complaint.  For  this  allegation  plaintiff  was  allowed,  over 
objection  against  such  total  change  of  action,  to  substitute  an  al- 
legation of  trespass.  Neither  his  nor  his  adversary's  evidence  chan- 
ged anything.  His  chief  contention  now  is,  in  effect,  that  by  not 
at  the  end  of  the  case  renewing  his  motion  to  dismiss  the  defend- 
ant waived  objection  on  the  lack  of  jurisdiction  and  conceded  there 
was  a  question  of  fact  to  be  submitted,  and  therefore  may  not 
impugn  the  judgment.  The  first  part  of  his  contention  is  met  by  the 
plaintiff's  amending  out  the  allegation  of  duress  and  in  one  of  tres- 
pass. For  the  second,  the  defendant's  omission  to  move  the  court 
for  eventual  dismissal  for  failure  of  proof  of  trespass  did  not  con- 
fer jurisdiction  to  make  a  finding  to  support  which  there  was  no 
proof  at  all.  The  marshal,  shrewd  or  fortunate,  abstained  from  tres- 
pass. Halperin,  assuming  it  was  Halperin,  paid  voluntarily,  with 
knowledge  of  the  facts  and  of  the  claim  asserted  by  the  person 
whom  he  paid.  It  cannot  be  recovered  back  on  the  ground  that 
the  asserted  claim  was  invalid  or  unenforceable.  The  judgment 
should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  ta  the 
appellant  to  abide  the  event.    All  concur. 


(48  MlBa  Rep.  600.) 

CASEY  V.  WHITE. 

(Stipreme  Court  Appellate  Term.    November  24,  190S.) 

Pbookss— Service— Statutes. 

Municipal  Court  Act,  I/awB  1901,  p.  1600,  c.  580,  {  82,  proTldes  for  the 
service  of  summons  on  a  defendant  "residing  within  the  city,"  on  satis- 
factory proof  by  affidavit  and  return  of  a  marshal  that  diligent  efFort  has 
been  made  to  serve  the  summons  on  defendant  and  that  the  place  of  his 
sojourn  cannot  be  found,  or,  If  he  Is  within  the  city,  that  he  avoids  ser- 
vice, etc.  Held,  that  such  section  did  not  authorize  substituted  service 
on  affidavits  asserting  that  defendant  resided  out  of  the  city  in  Weirt- 
cbester  county,  but  maintained  a  business  office  In  the  city,  and  that 
plaintiff  was  informed  and  believes  that  the  defendant  is  In  the  iftate 
and  avoids  service. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 
Action  by  George  A.  Casey  against  Charles  H.  White.    From  a 
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Municipal  Court  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAX  JJ. 

Arthur  Furber,  for  appellant. 
Plemming  &  Flemming,  for  respondent. 

PER  CURIAM.  The  defendant  appeals  from  a  judgment  entered 
upon  substituted  service  of  a  summons  issued  upon  professed  observ- 
ance of  sections  32  and  33  of  the  municipal  court  act  (Laws  1902, 
p.  1500,  c  580),  upon  affidavits  asserting  that  "defendant  resides  out 
of  the  city  of  New  York,  to  wit,  at  Larchmont,  county  of  West- 
chester"; that  defendant  "maintains  an  office  for  the  transaction  of 
business  at  51  Liberty  street,  in  the  city  of  New  York,  and  conducts 
business  under  the  name  of  Charles  White  &  Co.";  that,  although 
one  of  the  plaintiff's  attorneys  "is  informed  and  believes  that  said 
defendant  is  in  the  state,  he  avoids  service  thereof";  and  a  state- 
ment of  a  city  marshal  that  he  after  due  and  diligent  search  was  un- 
able to  find  the  defendant,  with  an  affidavit  of  one  Bernstein  to 
the  like  conclusion.  These  are  not  sufficient  to  warrant  the  issue  of 
the  summons  as  the  basis  of  the  judgment. 

Judgment  reversed,  with  costs,  and  complaint  dismissed. 


aoe  App.  Dlv.  754.) 

LOSAW  T.  SMITH. 

(Supreme  Court,  Appellate  Division,  Third  Department    Norember  21,  1905.) 

1.  Fausb  Imfkibohmert— Osdkb  of  Disoharob— Conclubivxhkbb. 

An  order  discharging  the  prisoner  In  habeas  corpus  proceedings  Is 
not  conclusive  as  to  the  wrongfulness  of  the  restraint  in  a  ■al>8eqnent 
action  for  false  Imprisonment 

2.  EXEOTTTIOII— AOAIIfST    PEBSON— JUDOmENT    V6R    OOSTS. 

Code  Olv.  Proc.  {  549,  subd.  2,  authorizes  arrest  of  defendant  In  actions 
tor  trespass  on  land.  Section  1487  provides  that  where  a  Judgment  can 
be  enforced  by  execution  as  provided  in  sefrtion  1240,  it  may  be  enforced 
by  execution  against  the  person  where  plalntlfF's  right  to  arrest  defend- 
ant depends  on  the  nature  of  the  action.  Section  ^5  provides  that  a  per- 
son shall  not  be  arrested  or  imprisoned,  for  the  noi^wyment  of  costa 
awarded  otherwise  than  by  final  Judgment,  etc  Held  that  where  a 
Judgment  for  defendant  in  an  action  for  trespass  on  land  was  reversed 
on  appeal  and  Judgment  rendered  against  defendant  for  costs,  execution 
against  defendant's  person  might  issue  on  that  Judgment 

Chase,  J.,  dissenting. 

Appeal  from  Trial  Term,  Schuyler  County. 

Action  by  George  Losaw  against  M.  Truman  Smith.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  denying  a  motion  for  dismissal 
of  the  complaint,  defendant  appeals.    Reversed. 

In  1903,  the  defendant  Smith,  sued  the  plaintiff,  Losaw,  in  Justice's  court 
for  trespass  on  real  property.  Issue  was  Joined  in  said  action  and  a  trial 
waa  had,  which  resulted  in  a  verdict  of  a  Jury  in  favor  of  Losaw,  and  Judg- 
ment was  entered  for  costs  against  Smith.  An  appeal  was  taken  to  the 
Ooonty  Court  where  the  Judgment  of  the  Justice's  court  was  reversed,  and 
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a  Judgment  was  entered  thereon  against  Losaw  In  favor  of  Smith  for  $55.24. 
Smith  caused  execntion  to  be  Issued  against  tbe  properly  of  Losaw  upon  said 
Judgment,  which  execntion  was  returned  wholly  unsatisfied.  Thereafter, 
and  after  the  time  to  appeal  from  the  Judgment  had  expired.  Smith  caused 
an  execution  to  be  Issued  thereon  against  the  person  of  Losaw,  and  Ix>saw 
was  talcen  by  the  sheriff  under  and  by  said  execution  against  his  person  and 
confined  in  the  county  Jail.  While  so  confined  in  the  county  Jail  Losaw  pre- 
sented a  petition  to  the  County  Court  for  a  writ  of  habeas  corpus,  and  such 
writ  was  issued,  to  which  writ  the  sheriff  made  his  return,  claiming  to  bold 
said  Losaw  under  and  by  virtue  of  said  execution  against  his  person.  On 
the  return  day  of  the  writ  the  proceeding  was  adjourned,  and  notice  was 
given  to  the  attorneys  of  Smith  as  provided  by  section  2038  of  the  Code  of 
Civil  Procedure.  On  the  adjourned  -day  Smith  did  not  appear  and  Losaw 
was  discharged  from  custody.  Thereafter  Losaw  brought  this  action  against 
Smith  for  false  imprisonment.  Issue  was  Joined,  and  on  the  trial  thereof 
the  court  held  as  matter  of  law  that  the  Imprisonment  of  Losaw  was  wrong- 
ful, and  submitted  to  the  Jury  the  question  of  damages  only.  A  verdict 
was  rendered  in  favor  of  the  plaintiff,  on  wlilch  the  Judgment  appealed  from 
was  entered.  At  the  opening  of  the  trial,  at  the  close  of  the  plaintiff's  evi- 
dence, and  at  the  close  of  the  trial,  before  the  case  was  submitted  to  the 
Jury,  the  def«idant  moved  to  dismiss  the  plaintUTs  complaint,  which  motions 
were  denied. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

William  Austin,  for  appellant 
O.  P.  Hurd,  for  respondent. 

PARKER,  P.  J.  In  People  ex  rel.  Lawrence  ▼.  Brady,  66  N,  Y. 
182, 191,  the  court  say : 

"We  are  of  opinion  that  the  prevlons  adjudications  In  proceedings  on 
habeas  corpus  are  no  answer  to  a  new  writ  issued  on  the  application  of  the 
relator.  •  •  •  In  this  case  the  relator  is  restrained  of  his  liberty,  and  a 
decision  imder  <Hie  writ  refusing  to  discharge  him  did  not  bar  the  issuing  of 
a  second  writ  by  another  court  or  officer." 

In  Matter  of  Quinn,  2  App.  Div.  103,  37  N.  Y.  Supp.  534,  the  court 
say: 

"It  is  settled  law  that,  with  the  exception  of  a  narrow  class  of  cases,  ancb 
as  the  custody  of  infants,  a  decision  on  habeas  corpus  does  not  create  an  es- 
toppel, even  upon  renewals  of.  the  writ,  and  never  operates  as  a  former  ad- 
judication in  other  litigations." 

We  hold,  therefore,  that  the  order  discharging  Losaw  from  custody 
in  the  habeas  corpus  proceedings  was  not  res  adjudicata  as  against  the 
defendant  in  this  action. 

The  question  remains  whether  the  trial  court  was  correct  in  holding 
that  the  imprisonment  of  the  plaintiff  upon  the  execution  issued  by  the 
defendant  was  as  matter  of  law  a  wrongful  and  unlawful  act.  It  is 
very  clear  that  in  the  action  which  Smitih  brought  against  Losaw  be- 
fore the  justice,  if  he  had  recovered,  he  could  have  execution  gainst  the 
person  of  Losaw  for  the  recovery  and  for  costs.  The  nature  of  the 
action,  it  being  for  trespass  on  real  estate,  warranted  such  an  arrest. 
Code  Civ.  Proc.  §  549,  subd.  2 ;  Gates  v.  Fargo,  4  App.  Div.  544,  38 
N.  Y.  Supp.  1004.  It  also  seems  very  clear  that  the  judgment  of  the 
County  Court,  reversing  on  appeal  the  judgment  of  the  justice  and  ren- 
dering costs  against  Losaw,  but  not  directing  any  new  trial  thereof,  was 
a  final  judgment  in  the  action  against  him.  Although  it  is  true  that  it 
does  not  determine  whether  Losaw  did  or  did  not  commit  the  wrongs 
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which  in  such  action  are  charged  against  him,  it  put  an  end  to  that  liti- 
gation. The  judgment,  therefore,  is  clearly  one  upon  which  execution 
against  the  person  may  issue  under  the  provisions  of  section  1487  of 
the  Code,  as  that  section  has  frequently  been  interpreted  by  the  courts. 
In  Saffire  v.  Haft,  86  App.  Div.  284,  286,  83  N.  Y.  Supp.  763,  764,  it 
is  stated  as  follows : 

"It  appears  to  be  settled  by  authority,  however,  that  In  an  action  for  tort, 
where  the  defendant  Is  liable  to  arrest  and  Imprlsounient  if  the  plaintiff  buc- 
ceedfi,  a  Jndgment  in  favor  of  the  defendant  for  costs  may  be  enforced  by 
execntion  against  the  person." 

And  the  cases  of  Philbrook  v.  Kellogg,  21  Hun,  238,  and  Miller  v. 
Woodhead,  62  Hun,  127,  6  N.  Y.  Supp.  88,  are  cited  as  authority  for  the 
proposition.  The  former  case  goes  to  the  extent  of  holding  that  under 
section  1487,  in  an  action  to  recover  damages  for  conversion  of  personal 
property,  where  the  costs  exceed  the  damages  and  judgment  for  the  ex- 
cess is  entered  in  favor  of  the  defendant,  an  execution  for  such  excess 
may  be  issued  against  the  person  of  the  plaintiff ;  and  in  the  latter  case 
it  is  held  that  under  the  same  section  execution  against  the  person  of 
the  guardian  of  an  infant  plaintiff  may  be  issued  to  collect  costs  ad- 
judged to  the  defendant  upon  the  dismissal  of  the  complaint  in  an  action 
for  negligently  injuring  the  infant.  See,  also,  Davids  v.  Brooklyn 
Heights  R.  R.  Co.,  104  App.  Div.  23,  93  N.  Y.  Supp.  285.  It  is  also 
further  said  in  SafSre  v.  Haft,  above  cited,  that  section  15  of  the  Code, 
which  was  there  relied  upon  by  the  plaintiff  as  exempting  him  from 
such  an  arrest,  expressly  excepts  costs  "awarded  by  a  final  judgment 
from  the  prohibition  against  arrest  and  imprisonment  for  the  nonpay- 
ment of  costs." 

It  is  urged  by  the  resptmdent's  attorney  that  it  has  never  been  shown 
that  Losaw  has  committed  any  wrong,  and  that  hence  it  is  an  outrage 
to  imprison  him  because  he  cannot  pay  the  costs  of  the  action  that  was 
brought  against  him.  This  claim  was  urged  and  recognized  in  Parker  v. 
Spear,  62  How.  Prac.  394;  but  it  was  there  said  diat  "the  judiciary 
have  no  power  to  make  the  law,"  and  hence  the  rule  was  there  enforced 
as  it  was  found  to  have  been  enacted.  With  this  sentiment  I  heartily 
agree.  The  decisions  above  cited  clearly  establish  the  pr(q)osition  that 
section  1487  applies  to  the  collection  of  costs,  as  well  as  to  the  cljums 
for  damages  recovered,  and  in  each  one  of  them  the  execution  ran 
against  the  person  of  one  who  had  not  been  adjudged  guilty  of  any 
wrongful  act.  No  law  has  as  yet  been  enacted  in  this  state  relieving 
either  party  in  an  action  like  this  from  the  collection  of  costs  by  execu- 
tion against  the  person,  provided  such  costs  were  awarded  by  final 
judgment  in  the  action.  On  the  contrary,  by  the  provisions  of  section 
15  the  Legislature  indicated  its  purpose  not  to  do  so,  and  hence  the 
wrong  to  which  the  respondent  here  complains  can  be  relieved  only 
by  legislative,  and  not  judicial,  action. 

I  am  of  the  opinion  that  the  trial  court  erred  in  holding  that  the  im- 
prisonment of  Losaw  was  wrongful,  and  that  for  such  error  this  judg- 
ment must  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur,  except  CHASE,  J.,  who  dis- 
sents, and  HOUGHTON,  J.,  not  voting,  not  being  a  member  of  the 
Court  at  the  time  this  decision  is  handed  down. 
96  N.Y.S.— 13 
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CHASE,  J.  (dissenting).  There  is  no  reported  case  where  the  ex- 
act contention  of  the  appellant  has  been  sustained,  and  I  am  not  in  favor 
of  extending  the  right  to  imprison  for  debt.  The  construction  of  the 
statutes  so  as  to  authorize  a  defendant  to  issue  execution  against  the 
person  of  a  plaintiff  on  a  judgment  against  him  for  costs,  where  an 
action  has  been  brought  by  him  for  a  tort  in  which  he  hsis  failed  to 
recover,  is  based  upon  a  contention  in  conformity  with  the  principle 
that  "all  they  that  take  the  sword  shall  perish  with  the  sword."  It 
is  now  proposed  to  further  sustain  the  right  to  imprison  for  debt  by 
strictly  construing  the  language  of  section  15  of  the  Code  of  Civil  Pro- 
cedure, so  as  to  authorize  the  imprisonment  of  a  defendant  although 
he  has  never  taken  the  sword  and  although  the  plaintiff  has  failed  to 
establish  his  complaint.  By  said  section  15  it  is  provided  that  a  per- 
son shall  not  be  arrested  or  imprisoned  for  the  nonpayment  of  costs 
awarded  otherwise  than  by  a  final  judgment  or  a  final  order  made  in  a 
special  proceeding  instituted  by  a  state  writ.  In  this  case  the  judgment 
of  the  County  Court,  reversing  the  judgment  of  the  justice's  court 
in  favor  of  Losaw,  without  remanding  the  case  for  a  new  trial,  is 
final,  in  that  it  puts  an  end  to  this  action ;  but  it  is  not  a  determination 
that  Losaw  committed  the  wrong  charged  in  the  complaint.  Smith  not 
only  failed  in  the  justice's  court  to  obtain  a  judgment  establishing  that 
Losaw  had  trespassed  upon  his  real  property,  but  the  judgment  m  the 
County  Court  left  the  controversy  wholly  undetermined,  aldiough  a  new 
action  can  be  brought  by  Smith  to  recover  damages  for  the  wrong 
claimed  by  him.  In  construing  the  statute  we  must  look  to  the  purpose 
for  which  it  was  enacted.  An  execution  against  the  person  is  allowed 
to  compel  the  payment  of  a  judgment  for  damages  occasioned  by  a 
wrong,  and  as  some  punishment  to  the  person  committing  the  wrong  if 
he  does  not  pay  the  damages  occasioned  thereby.  The  construction 
of  the  statutes  contended  for  by  the  appellant  permits  a  person,  who  is 
wholly  innocent  of  any  wrong,  to  be  miprisoned  if  bjr  some  error  of 
the  court,  for  which  he  is  not  personally  responsible,  a  judgment  in  his 
favor  on  the  merits  is  subsequently  reversed,  with  costs. 

Section  15  of  the  Code  of  Civil  Procedure  seems  to  have  been  enacted 
for  the  express  purpose  of  preventing  an  arrest  or  imprisonment  for 
the  nonpayment  of  costs,  unless  the  wrong  charged  in  the  complaint  is 
first  finally  established  against  the  defendant,  or  we  action  is  terminated 
against  the  plaintiff's  contention;  and  I  think  it  should  be  so  con- 
strued in  this  case,  and  tiiat  the  judgment  and  order  should  be  affirmed, 
with  costs. 


(48  Misc.  Rep.  636.) 

DiARROW  V.  Ca^TPPBR  MTO.  00. 

(Supreme  Court,  Appelate  Term.    November  24,  190B.) 

JvDOiBNn— Res  Judicata. 

Plaintiff  sued  on  an  account  for  cllp«  and  trays  delivered  by  bis  as- 
signor on  orders  running  from  June  6  to  August  19,  1901,  but  during  tbe 
trial  withdrew  all  of  his  claim  except  for  trays,  for  wblch  Judgment  was 
entered  In  bis  favor.  Held,  that  sacb  judgment  was  res  Judicata  of 
plaintUTs  subsequent  right  to  recover  on  a  quantum  meruit  for  tbe  clips. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Frederick  Darrow  against  the  Clipper  Manufacturing 
Company.-  From  a  Municipal  Court  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

John  T.  Smith,  for  appellant. 
George  H.  Mallory,  for  respondent. 

MacLEAN,  J.  Heretofore  in  an  action  in  the  City  Court  between 
these  parties  the  plaintiff  sued  for  goods  sold  and  delivered  by  his 
assignor,  consisting  of  clips  and  trays  itemized  in  the  bill  of  par- 
ticulars, and  upon  orders  running  from  June  5,  1901,  to  August  19th 
following.  In  that  action,  as  appears  from  the  judgment  roll,  the 
plaintiff  having  withdrawn  all  of  his  claim,  except  for  trays,  judgment 
was  entered  upon  the  verdict  of  a.  jury  in  his  favor.  Subsequently, 
and  herein  in  the  Municipal  Court,  the  plaintiff,  as  assignor,  declared 
in  three  causes  for  these  clips,  viz.,  for  work,  labor,  and  services 
at  an  agreed  sum,  upon  a  quantum  meruit,  and  for  goods  sold  and 
delivered,  and  elected  to  stand  upon  the  second  cause.  His  complaint 
was  dismissed,  and  properly,  for  the  evidence  discloses  a  running 
account  between  the  defendant  and  the  plaintiff's  assignor,  with 
the  rendition  of  monthly  statements  of  the  gross  amounts  due,  and 
upon  orders  which  were  sometimes  for  trays,  sometimes  for  clips, 
and  sometimes  for  both,  within  the  dates  above  mentioned.  When 
suit  was  brought  in  the  City  Court,  the  claim  of  the  plaintiff  was 
single  or  entire;  for  "in  the  case  of  a  running  account,  it  may  be 
fairly  implied  that  it  is  in  pursuance  of  an  agreement  that  an  account 
may  be  opened  and  continued,  either  for  a  definite  period  or  at  the 
pleasure  of  one  or  both  of  the  parties"  (Secor  v.  Sturgis,  16  N.  Y. 
548,  688),  and  therefore  judgment  there  obtained  bars  the  present 
claim. 

Judgment  affirmed,  with  costs.    All  concur. 


KIRSOHNBR  ▼.  MAHONBT, 
(Supreme  Court,  Appellate  Term.    November  24,  190S.)  " 

1.  MaoHAKics'  Liens— ESKVOBoniENT  bt  SuBcoNTHAoroa— Pathkrt  to  Oon- 

TBAOIOB. 

In  an  action  by  a  subcontractor  to  enforce  a  Hen,  plaintiff  must  prove 
an  indebtedness  by  the  owner  to  the  contractor. 

[Bd.  Note. — For  cases  in  point,  see  vol.  34,  Cent  Dig.  Mechanics'  Liens, 
if  285,  B06.] 

2L    SaIIX— BVIDENCB— JUDOUKHT  TOB  DEBT. 

Where,  In  an  action  by  a  subcontractor  to  enforce  a  lien,  the  evidence 
was  vague  as  to  who  was  his  debtor  for  goods  sold  and  delivered,  a  per- 
sonal Judgment  might  not  be  rendered  by  modification  under  Code  Civ. 
Proc.  f  8412,  providing  that,  if  a  lienor  shall  fail  to  establish  a  Uoi,  he 
may  recover  Judgment  for  what  is  due  him  or  which  he  might  recover 
In  an  action  on  a  contract  against  any  party  to  the  action. 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second 
District. 

Action  by  August  Kirschner  against  Robert  J.  Mahoney.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Claude  Cignoux,  for  appellant. 
Daniel  S.  Decker,  for  respondent. 

MacLEAN,  J.  The  plaintiff  failing  to  prove,  as  was  necessary, 
an  indebtedness  by  the  owner  to  the  contractor  (Keavey  v.  DeRago, 
20  Misc.  Rep.  105,  46  N.  Y.  Supp.  77),  in  his  action  to  foreclose  a  me- 
chanic's lien,  was  not  entitled  to  judgment  therefor  (Madden  v. 
Lennon,  23  Misc.  Rep.  704,  52  N.  Y.  Supp.  8),  and,  the  evidence  being 
vague  as  to  who  is  his  debtor  for  goods  sold  and  delivered,  a 
personal  judgment  may  not  by  modification  be  rendered,  under  the 
provisions  of  section  8412  of  the  Code  of  Qivil  Procedure.  The 
judgment  must  therefore  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


OLSEN  v.  MAHONET. 

(Supreme  Oonrt,  Appellate  Term.    November  24,  190S.) 

Appbai<— Rktibw— FiRDiRos— Ooztixicnna  Bvidknot. 

A  finding  for  plaintiff,  baaed  on  conflicting  testimony,  will  not  be  die- 
turbed  on  appeal,  though  the  preponderance  appears  to  be  for  defendant 
[SJd.  Note. — ^For  cases  In  point;  see  vol.  8,  Oent  Dig.  Appeal  and  'Bbreor, 
U  8883-S96a] 

Appeal  from  Mtmidpal  Court,  Borough  of  the  Bronx,  Second 
District. 

Action  by  Cornelius  Olsen  against  Robert  J.  Mahoney.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
L'EAN,  JJ. 

Claude  Cignoux,  for  appellant. 
Daniel  S.  Decker,  for  respondent 

PER  CURIAM.  The  denials  of  the  plaintiff's  evidence  are  so 
explicit  and  its  contradiction  so  circumstantial  as  to  impress  a 
person  knowing  the  case  only  by  perusal  of  the  trkl  nunutes  with 
a  preponderance  in  favor  of  the  defendant;  but  the  manner  of  the 
witnesses  in  testifying  and  their  appearance  may  have  been  such  as 
to  justify  the  learned  trial  justice  in  his  finding  and  judgment, 
which  will  not  be  disturbed  here. 

Judgment  affirmed,  with  costs. 
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(t8  MlK.  Rep.  603.) 

FINOK  T.   SCHMITT. 

(Supreme  Gonrt,  Appellate  Term.    November  29,  IMS.) 

1.  Bbokxbs— GoHMisaioKB— PsBTOBXAnox   or  Contract— RxsoissiOR. 

A  broker  employed  to  aecnre  a  loan  is  entitled  to  Mb  commlBslons, 
wbere  the  contract  Is  not  terminated  until  after  he  has  procured  a  per- 
son ready  and  willing  to  make  the  loan. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8,  Cent  Dig.  Brokers,  I  4B.1 

2l  Contraotb— Action— Plsadiko—Fbaud. 

A  defendant,  who  does  not  plead  fraud  in  an  action  on  a  contract,  can- 
not urge  It  as  a  defense. 
[Ed.  Note.— For  cases  In  point,  see  vol.  89,  Cent  Dig.  Pleading,  i  1728.} 
MacLean,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  Finck  against  Franz  Schmitt.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Steuer  &  Hoffman,  for  appellant. 
Adolph  Bloch,  for  respondent. 

GILDERSLEEVE,  J.  The  action  is  brought  to  recover  broker's 
commissions,  amounting  to  $750,  for  procuring  a  second  mortgage 
loan  of  $5,000.  The  authority  to  procure  the  loan  is  in  writing, 
bears  date  of  January  7,  1905,  and  is  as  follows,  viz : 

"New  ToA,  Jany.  7th,  190B. 
"John  Finck,  Esq.,  141  Broadway,  City — Dear  Sir:  I  hereby  authorize  you 
to  accept  on  my  behalf  a  second  (2d)  mortgage  of  |6,000.00  at  6%  for  one 
year  covering  my  proper^  207-209  E.  94th  street.  I  further  sfrree  to  pay 
fifteen  (15)  per  cent  and  disbursements  In  the  event  of  your  obtaining  an 
absolute  acceptance  of  the  amount  specified  herein.  The  authorization  to 
remain  in  force  until  nullified  by  me  In  writing. 

"Truly  yours,  Franz  Schmitt" 

It  appears  from  the  evidence  that  the  same  day  the  plaintiff  re- 
ceived the  authority  he  procured  a  person  who  was  ready,  willing, 
and  able  to  make  the  loan  on  the  usual  terms,  and  wrote  to  the  de- 
fendant to  that  effect.  On  the  Monday  following  defendant  replied 
to  the  plaintiff's  letter  of  January  7th,  saying: 

"l  have  changed  my  mind,  and  have  taken  other  steps  in  this  matter." 

The  amended  answer  of  the  defendant  first  denies  the  employment 
of  the  plaintiff,  and  then,  for  a  separate  defense,  alleges  that  the  de- 
fendant retained  the  plaintiff  to  procure  a  certain  mortgage  loan, 
and  that  before  the  paintiff  had  procured  said  loan  the  retainer  of  the 
plaintiff  by  the  defendant  was  terminated.  The  method  of  ter- 
minating the  retainer,  or  revoking  the  plaintiff's  authority,  was,  as 
we  have  seen,  by  the  letter  of  January  9,  1905,  in  which  the  defend- 
ant stated  he  "had  changed  his  mind."  This  was  too  late.  The 
plaintiff  had  already  performed  his  part  of  the  contract. 

No  fraud  on  plaintiff's  part  in  the  making  of  the  contract  is  al- 
leged by  the  defendant,  and  no  proof  thereof  tendered.     There  is 
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some  testimony  of  the  plaintiff  calculated  to  show  that  he  was  de- 
ceived and  did  not  understand  the  contract  of  employment  when  he 
signed  it.  Not  having  pleaded  fraud,  the  defendant  cannot  be  heard 
to  urge  it  as  a  defense.  The  plaintiff  tnade  out  his  cause  of  action  by 
undisputed  testimony,  and  was  entitled  to  the  direction  of  a  verdict 
in  his  favor. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

SCOTT,  P.  J.,  concurs. 

MacLEAN,  J.  (dissenting).  Inviting  him  to  call  promptly  in  the 
event  of  a  mortgage  proposition  interesting  him,  the  plaintiff  wrote 
the  defendant: 

"I  beg  to  call  yonr  attention  to  several  fnnda  aggregating  npwarda  of 
$5,000,000  which  I  have  been  instructed  to  Invest  in  bond  and  mortgage,  in 
amounts  to  salt,  at  the  low  rates  of  four  (4)  and  four  and  a  half  (4^^)  per 
cent  I  am  prepared  to  accommodate  you  with  a  satisfactory  mortgage  at 
a  low  rate  of  Interest  on  any  of  your  properties,  particularly  207  EJ.  94th  St 
It  is  needless  to  state  that  no  charge  whatsoever  la  made  unless  the  loan  is 
actually  approved  and  accepted  by  my  clients." 

In  response  the  defendant  called,  and,  as  he  says,  was  introduced 
to  a  man  seated  in  a  dark  comer  with  a  droplight  over  his  desk, 
was  asked  some  questions,  ajcid  then  asked  to  sign  a  paper  placed  on 
a  board  shoved  out  from  the  desk.  It  was  dark,  he  could  not  see  a 
letter  on  the  paper,  and  thought  it  was  blank;  but,  being  told,  on 
demurring,  it  did  not  bind  him  if  he  did  not  make  the  loan,  that  if  he 
did  not  make  the  loan  the  paper  would  not  be  worth  anything,  and 
would  be  wiped  out,  he  signed.  "I  thought,"  he  testified,  ^'it  could 
do  no  harm  to  sign  it,  because  Mr.  Finck  sent  me  a  letter  stating 
under  what  conditions  I  could  make  a  loan."  This,  plausible  of  it- 
self, is  made  credible  by  its  turning  out  that  the  paper,  with  what 
followed,  ostensibly  bound  the  defendant  to  acceptance  of  a  mortgage 
for  a  year  at  6  per  cent,  interest  and  15  per  cent,  commission,  or 
21  per  cent,  per  annum,  besides  lawyer's  fees  unpriced,  too  much 
of  a  pactum  leoninum  to  be  enforced  without  more  support. 

The  judgment  should  be  affirmed,  with  costs. 


(48  Misc.  Kep.  627.) 

ALLEN  v.  QUAOKENBUSH  et  al. 

(Supreme  Oourt  Appellate  Term.    November  24,  1905.) 

iNTEEPtEADEB— StnrFICIKNOT  OF  AmDAVrrS. 

The  affidavits  of  defendants  In  an  action  on  a  note  In  support  of  their 
motion  to  interplead  the  executors  of  CX  as  defendants  in  their  stead, 
being  required  to  throw  a  real  doubt  on  the  right  of  plaintiff  to  recover, 
are  not  sufficient ;  they  merely  stating  that  such  executors  make  a  claim 
to  the  note,  and  that  it  was  made  payable  to  C.  or  A.,  and  it  appearing 
that  A.  was  in  possession  of  It  at  the  death  of  G.  and  transferred  her 
title  to  plaintiff,  who  is  now  in  possession. 

Appeal  from  City  Court  of  New  York. 
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Action  by  Patrick  F.  Allen  against  Lambert  S.  Quackenbush  and 
others.  From  an  order  denying  defendants'  motion  to  interplead  the 
executors  of  Patrick  Collins,  deceased,  as  defendants  in  place  and 
stead  of  defendants  herein  named,  on  payment  into  court  of  the  sum 
claimed,  defendants  appeal.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

W.  R.  Adams,  for  appellants. 
Mayer  &  Gilbert,  for  respondent. 

PER  CURIAM.  The  note  in  suit  was  made  payable  to  Patrick' 
Collins  or  Ellen  F.  Allen.  Patrick  Collins  is  dead,  and  his  executors 
claim  title  thereto.  Ellen  F.  Allen,  who  was  in  possession  of  the 
note  at  the  time  of  the  death  of  said  Collins,  transferred  the  same 
to  plaintiff,  who  is  now  in  possession  thereof.  Defendants  admit 
their  liability  on  the  same,  but  assert  that  they  do  not  know  whether 
plaintiff  or  the  executors  of  Collins  are  entitled  to  pajrment.  They 
therefore  applied  for  an  order  of  interpleader,  which  was  denied. 
From  the  order  denying  this  motion,  defendants  appeal. 

The  rule  is  well  settled  that  something  must  be  stated  in  the  af- 
fidavits upon  applications  of  this  character  to  throw  a  real  doubt 
upon  the  right  of  the  fJaintiff  to  recover.  Hinsdale  v.  Ins.  Co.,  72 
App.  Div.  180,  76  N.  Y.  Supp.  448.  In  the  case  at  bar  no  facts  are 
alleged  tending  to  show  that  the  claim  of  the  executors  of  Collins 
was  meritorious,  or  that  the  defendants  could  not  safely  determine, 
without  hazard  to  themselves,  to  whom  they  should  pay  the  amount  in 
question.  We  have  simply  the  fact  that  the  executors  of  Collins 
make  a  claim  to  the  note.  Upon  what  theory  or  facts  this  claim  is 
based  we  do  not  know,  beyond  the  fact  that  the  note  was  made  pay- 
able to  Patrick  Collins  or  Ellen  F.  Allen.  The  latter,  as  we  have 
seen,  was  in  possession  of  the  note  at  the  time  of  the  death  of  Col- 
lins, and  transferred  her  title  to  plaintiff,  who  is  now  the  holder  of 
the  said  note.  While  it  is  not  necessary  that  the  claimant,  inter- 
posing the  demand,  should  make  out  a  case  of  probable  success, 
still  the  court  should  have  some  facts,  upon  an  application  for  an 
order  of  interpleader,  to  determine  whether  or  not  there  is  any 
foundation  for  the  claim.  For  aught  that  appears  here,  the  said 
Collins  may  have  entirely  divested  himself  of  any  shadow  of  title 
to  the  note  in  question. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 


(48  Mlsa  Rep.  682.) 

ROSENTHAL  t.  RBINFELD. 

(Supreme  Ooort,  Appellate  Tenn.    November  28,  1905.) 

ASBOOIATIOWS— DiBSOLTJTION— VAIJDITT— ETIDBHCI. 

In  a  salt  Involving  the  validity  of  dissolntlon  of  a  voluntary  assoda- 
tton.  the  constitution  of  which  stipulated  that  It  should  not  be  dissolved 
as  long  as  ten  members  voted  to  continue  Its  existence,  the  exclusl<Hi  of 
evidence  of  the  number  of  members  who  voted  against  dissolution  by 
voting  against  consolidation  with  another  association  was  prejudicial 
to  the  rights  of  the  dissenting  minority. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Henry  Rosenthal,  as  president,  etc,"  against  Alfred  Rein- 
feld.     From  a  Judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Wilber,  Hart,  Norman  &  Kahn,  for  appellant 
Hillquit  &  Hillquit,  for  respondent. 

MacLEAN,  J.  It  is  old  doctrine  that  individuals  who  form  them- 
selves into  a  voluntary  association  for  a  common  object  may  agfree  to 
be  governed  by  such  rules  as  they  think  proper  to  adc^t,  if  there  be 
in  them  nothing  in  conflict  with  the  law  of  the  land.  White  v.  Brow- 
nell,  2  Daly,  329,  359.  Within  the  limitations  of  that  doctrine  it  is 
not  disputed  that  the  constitution  and  by-laws  are  the  sole  rule  that  gov- 
erns the  relations  between  the  association  and  its  members.  Austin  v. 
Dutcher,  56  App.  Div.  393,  67  N.  Y.  Supp.  819.  As  alleged  and  sought 
to  be  proven  herein,  the  voluntary  association,  of  which  the  defendant 
was  and  still  claims  to  be  a  member  and  the  secretary,  was  attempted 
to  be  amalg^amated  and  consolidated  with  another,  which  would  be  a 
practical  disbandment.  The  association's  constituticm  (article  13)  pro- 
vides : 

"Tbis  Union  shall  not  be  disbanded  as  long  as  ten  members  hare  voted  to 
ccmtinne  Its  existence  [expressed  even  more  emphatically  in  connterpart  of 
its  bilingual  text]." 

In  view  of  this,  the  refusal  of  evidence  of  the  number  of  members  who 
voted  against  consolidation,  and  so  against  practical  disbandment,  was 
reversible  error,  inadvertent  of  the  chartered  rights  of  the  minority. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    ' 

SCOTT,  P.  J.,  concurs.    GILDERSLEEVE,  J.,  taking  no  part. 


POLAND  T.  MINSHAIiL. 
(Snpreme  Oonrt,  Appellate  Torm.    November  29,  1905.) 

1.  AnncAiA— HoBSES— Knowxedox  or  Vioiouskebs. 

In  an  action  for  damages  resnlting  from  being  bitten  by  defendants 
horse,  evidence  that  the  horse  was  frequently  kept  muzzled  Implied 
knowledge  on  defendant's  part  of  its  vlclousneas. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  2,  Cent  IMg.  Animals,  |  266.] 

2.  TBiAi/—ADJOtJBNMiNT—OoNDmoN3— Payment  of  Costs— Powebs  of  Ooubt. 

Under  Municipal  Court  Act  Laws  1902,  p.  548,  c.  580,  §  195,  providing 
that  the  court  may  Impose  on  the  party  applying  for  an  adjournment 
such  conditions  as  to  it  may  seem  reasonable,  the  court  may  require 
the  payment  of  coats  to  the  adverse  party  as  a  condition  precedent  to  an 
adjournment 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Cora  V.  Poland  against  Francis  G.  Minshall.     Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 
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Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Alexander  Lamont,  for  appellant. 
John  E.  Judge,  for  respondent. 

PER  CURIAM.  Plaintiff  recovered  a  judgment  for  $334.17, 
damages  and  costs,  for  being  bitten  by  defendant's  horse.  There 
was  a  conflict  of  proof  as  to  the  ownerslup  of  the  horse  and  as  to  the 
viciousness  of  the  animal  being  known  to  defendant.  The  latter's 
daughter,  however,  admits  identity  of  the  defendant  as  the  man 
shown  to  be  the  owner  of  the  horse.  The  defendant  was  not  called 
as  a  witness  at  all.  It  also  appears  that  the  horse  was  frequently 
kept  muzzled,  which  implies  knowledge  of  his  viciousness.  No  con- 
tributory negligence  on  part  of  plaintiff  was  proven.  The  jury  were 
warranted  in  finding  for  plaintiff.  No  claim  that  damages  awarded 
are  excessive. 

The  defendant  also  appeals  from  an  order  adjourning  the  trial 
upon  payment  of  costs  to  defendant.  This  was  allowable  under  sec- 
tion 195  of  the  municipal  court  act  (Laws  1902,  p.  1548,  c  580). 

Judgment  affirmed,  with  costs. 

MacLEAN,  J.  (concurring).  Frequent  exhibitions  of  mischievous 
propensity  of  the  horse  of  the  defendant,  coupled  with  evidence, 
conflicting  though  it  was,  that  the  horse  had  been  muzzled,  both 
before  and  after  he  had  bitten  the  plaintiff,  warranted  a  finding 
of  scienter,  though  doubtful,  if  muzzling  were  the  only  proof,  for  that 
might  be  to  avoid  "cribbing"  or  liability  under  the  provisions  of 
sections  43a  and  43b  of  the  highway  law  (Birdseye's  Rev.  St.  p.  1604) 
of  this  state. 

As  the  adjournment  of  the  trial  was  made  pursuant  to  section 
196  of  the  municipal  court  act  (Laws  1902,  p.  1548,  c  680),  the 
judgment  should  stand. 


SPIBOEL  v.  EMPIRE  LIFE  INS.  CO. 
(Snpreme  CJourt  Appellate  Term.    November  29,  190S.) 

iRSUSARCfE— BbBAOH  OT  WABRAirrT— AD]aB8IBII.ITT  OI-  EviDBnoK. 

Where,  In  an  action  on  a  life  policy,  the  sole  defense  was  the  nntrue 
statement  by  assured  by  way  of  warranty  that  no  prc^oeal  to  Insure 
bis  life  had  been  declined,  it  was  error  to  exclude  an  application  to 
another  company  for  Insurance,  subscribed  In  the  name  of  the  Insured, 
though  there  was  no  evidence  of  the  Identity  of  the  subscriber  with  the 
Insured,  Identity  of  names  being  presumptively  evidence  of  the  Identity 
of  persons,  and  though  the  defense  would  not  have  been  established 
without  proof  of  failure  to  receive  a  policy  on  the  application. 

Appeal  from  City  Court  of  New  York. 

Action  by  Lena  Spiegel,  as  executrix,  against  the  Empire  Life  In- 
surance Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 
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Argrued  before  SCOTT,  P.  J.,  and  MacLEAN,  JJ. 

Blandy,  Mooney  &  Shtpman,  for  appellant. 
Samuel  Schlosinger,  for  respondent. 

MacLEAN,  J,  The  sole  defense  sought  to  be  proven  against  re- 
covery on  a  policy  of  insurance  on  the  life  of  Emanuel  Spiegel,  de- 
ceased, was  the  untruth  of  statements  made  by  the  assured  by  way 
of  warranty  that  no  proposal  to  insure  his  life  had  been  declined, 
and  that  he  had  not  applied  for  insurance  without  receiving  a 
policy.  An  application  of  prior  date  to  the  Equitable  Life  Assurance 
Society  for  insurance,  subscribed  with  the  name  Emanuel  Spieg^el, 
was  offered  by  the  defendant  and  excluded  for  lack  of  identification 
of  the  subscriber  with  the  assured.  This  must  be  held  error,  so  long 
as  the  courts  of  higher  resort  leave  unchanged  the  rule.  Identity  of 
names  is  presumptive  evidence  of  identity  of  persons  (Jackson  v. 
Goes,  13  Johns.  518,  623,  7  Am.  Dec.  399 ;  Jackson  v.  Cody,  9  Cow. 
140,  150;  Hatcher  v.  Rocheleau,  18  N.  Y.  86,  92,  96;  Spotten  v. 
Keeler,  22  Abb.  N.  C.  105,  110),  a  rule  laid  down  long  before  change 
of  name  had  become  little  more  than  a  formality.  For  the  exclusion 
of  the  paper,  the  judgment  must  be  reversed,  albeit  the  paper  ruled 
out  would  not  have  established  the  defense,  without  proof  of  failure 
to  receive  a  policy  or  that  the  Equitable  Society*  had  declined  the  pro- 
posal. It  is  not  possible  here  to  betoken  what  evidence  would  have 
been  offered,  had  the  paper  necessarily  preliminary  in  proof  been 
received. 

Judgement  reversed,  and  new  trial  ordered,  with  costs  to  abide 
the  event. 

SCOTT,  P.  J.  I  concur.  In  my  opinion,  apart  from  the  mere 
identity  of  name,  there  was  sufficient  evidence  to  take  to  the  ^ury 
the  question  whether  the  deceased  had  made  a  previous  application. 


SINGER  BitFG.  C30.  v.  POLLOCK. 
(Snpreme  Court,  Appellate  Term.    November  29,  190S.) 

APPEAIr-RJETEBSAI/— DlSBEOABD  OF  XiVIDEnOE. 

Where,  in  an  action  by  a  master  against  his  salesmaa  on  discontlnn- 
ance  of  the  employment,  nndlBputed  evidence  of  money  collected  and 
not  turned  over  by  defendant  and  of  facta  which  under  the  contract  made 
commissions  paid  to  defendant  refundable  was  disregarded,  the  judg- 
ment for  defendant  on  the  counterclaim  merely  will  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S,  Cent  Dig.  Appeal  and  Error, 
i  8990.} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 
Action  by  the  Singer  Manufacturing  Company  against  Nathan  Pol- 
lock.   From  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 
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Argued  before  SCOTT,  P.  J.,  and  MacLEAN,  J. 

Benjamin  L.  Brandner,  for  appellant. 
Charles  Dushkind,  for  respondent. 

MacLEAN,  J.  The  parties  were  employer  and  employe  in  selling 
sewing  machines  at  fixed  prices,  with  compensation  to  the  defendant  of 
graded  premiums  and  two  sorts  of  commissions,  payable  out  of  the 
payments  turned  in  by  him,  but  really  in  anticipation,  because  refund- 
able if  accounts  opened  by  him  with  his  customers  proved  unccdlect- 
ible — he  undertook  the  collection — or  if  the  machines  repossessed  on 
conditions  stated  in  the  written  agreement  of  hiring.  Upon  discon- 
tintiance,  by  the  employer,  of  the  employment,  there  arose  this  action, 
in  which  was  given,  and  not  disputed,  evidence  of  accounts  uncollect- 
ible, of  machines  repossessed,  of  sale  below  the  prices  fixed,  and  of  sums 
collected  but  not  turned  over  by  the  defendant,  who  offered  no  testi- 
mony.  All  these  were  disregarded  in  the  award  of  judgment  cMily  for 
certsdn  items  of  counterclaim,  including  $100  deposited  to  secure  the 
defendant's  fidelity.  For  this  disregard  of  covenanted  obligations,  cre- 
ating practically  a  new  agreement  for  the  parties,  the  judgment  must 
be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

SCOTT,  P.  J.,  concurs. 

<48  MJsc.  Bep.  637.) 

BENDER  T.  SHATZKIN  et  al. 

(Sapreme  Court,  Appellate  Term.    November  24,  1906.) 

1.  Vkhdob   and    Pubohabkb— Aobeeuent   tob   Cohtbaov-Bbbaor— Action— 

bvidencx. 

In  an  action  for  damages  for  breach  of  defendant's  agreement  to  exe- 
cute a  contract  for  the  conTe^ance  of  land  to  plaintiff,  evidence  held 
Insnfliclent  to  warrant  a  verdict  for  $500  damages. 

2.  Saks— Mrasttbx  or  Damaois. 

Where  defendant  failed  to  comply  with  his  agreement  to  execute  a 
contract  to  convey  land  to  plaintiff,  the  measure  of  damages  was  the 
value  of  the  promised  contract  upon  the  date  when  it  should  have  been 
executed. 

3.  Same— EviDENCB  as  to  Dauagxs— Wetort. 

In  such  an  action  the  basis  of  valuation  taken  by  a  wltnesa  was  er- 
roneous, wbere  it  depended  upon  his  estimate  of  the  value  of  the  land, 
although  he  knew  of  no  sales,  and  upon  the  rise  In  value  of  property 
Bubsequent  to  the  time  when  the  contract  should  have  been  executed. 

Api>eal  from  City  Court  of  New  York. 

Action  by  Molly  Bender  against  Abraham  Shatzkin  and  another. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN, JJ. 

Hillquit  &  Hillquit,  for  appellants. 
Louis  J.  Frey,  for  respondent. 
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PER  CURIAM.  On  October  26,  1904,  the  defendants  agreed  in 
writing  to  sell  the  plaintiff  certain  premises  on  Lorillard  Place,  in  tlie 
Bronx,  for  $3,550,  to  be  paid  for  by  $50  deposit  down,  $250  on  signing 
the  contract  on  or  before  October  29th,  $1,250  on  delivery  of  the  deed 
on  or  before  60  days,  and  $3,000  on  bond  and  mortgage  for  three  years. 
The  husband  of  the  plaintiff  paid  the  deposit,  and,  as  he  testified,  with 
offer  of  the  next  payment  of  $1,250,  on  each  of  the  days,  27th,  28th,  and 
29th  of  October,  demanded,  but  received,  no  contract.  Both  sides,  on 
this  appeal,  treat  the  agreement  as  an  option,  and  each  relies  upon 
doctrines  stated  in  Boyd  v.  De  Lancey,  17  App,  Div.  567,  45  N.  Y. 
Supp.  693,  whereunder  failure  to  comply  with  the  call  entitled  the  plain- 
tiff to  recover  the  value  of  the  promised  contract  upon  the  date  when 
it  should  have  been  executed.  Aside  from  the  absence  of  evidence  of 
authority  in  her  husband  to  act  for  the  plaintiff,  her  recovery  of  $500 
cannot  be  sustained,  because  of  the  lack  of  competent  evidence  for  its 
support.  Of  her  two  experts  on  the  value  of  the  contract,  the  first  put  it 
at  $1,200 ;  but  he  disclosed  on  cross-examination  that  he  had  never  sold 
any  contracts,  and  stated  that  the  contract  was  not  worth  more  than  450. 
the  difference  between  the  price  agreed  to  be  paid  and  his  estimate  of 
its  value ;  saying  also : 

"If  Mr.  Benda  had  received  a  contract  first  for  the  sale  of  the  property, 
and  then  If  that  contract  had  been  performed,  and  she  should  have  recelTed 
It,  I  consider  that  she  would  have  made  by  the  transactioa  |4fiO." 

Predicating  the  value  of  the  contract  upon  its  performance  begged 
the  main  question,  even  on  his  theory ;  for  failure  to  perform  the  pro- 
posed contract  might  entitle  the  intending  vendee  only  to  refund  the 
money  paid  and  justified  outlays.  Her  other  expert  set  the  value  of  the 
contract  at  between  $1,000  and  $1,200 ;  saying,  in  his  own  qualifica- 
tion, that  he  bought  and  sold  contracts,  and  had  sold  one  contract  in 
186th  street,  above  Belmont  and  Crescent,  near  Lorillard  Place.  This 
qualification  by  experience  was  scanty.  His  basis  of  valuation  was  er- 
roneous, for  it  depended  upon  his  estimate  of  the  value  of  the  realty,  al- 
though he  knew  of  no  such  sales,  and  upon  the  rise  in  value  of  property 
in  November. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event 


(48  Misc.  Kep.  632.) 

In  re  BOOM. 

(Supreme  Coart,  Appellate  Term.    November  29,  1903.) 

BAiiKBnpTOT— DisoHASQE  OT  Bankbuft— E2ffboi<— Dbbts  Not  Soheduiad. 

A  bankrupt,  who  failed  to  schedule  a  debt,  consisting  of  a  judgment, 
as  required  by  the  bankruptcy  law,  though  by  reasonable  efCort  he 
could  have  obtained  sufflcieut  Information  so  to  do,  cannot,  after  his 
final  discharge,  obtain  a  cancellation  of  the  Judgment,  under  Code  Civ. 
Proc.  {  1268,  providing  that  a  bankrupt  discharged  from  his  debts  may, 
on  proof  of  his  discharge,  obtain  the  cancellation  of  Judgments  agalnut 
blm. 

Appeal  from  City  Court  of  New  York, 

Application  by  Maurice  Boom,  a  bankrupt,  for  the  cancellation  of  a 
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judgment  entered  against  him  by  John  B.  Young.  From  an  order 
denying  the  application,  Maurice  Boom  appeals.    Affirmed. 

The  judgment  was  obtained  January  27,  1894,  and  Maurice  Boom 
obtained  his  final  discharge  December  12,  1900. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.  JJ. 

M.  Strassman,  for  appellant. 
W.  E.  Benjamin,  for  respondent. 

PER  CURIAM.  This  application  is  made  under  section  1268  of 
the  Code  of  Civil  Procedure.  An  examination  of  the  record  shows 
that  the  appellant  bankrupt  failed  in  several  respects  to  comply  with 
the  bankruptcy  law  relating  to  the  scheduling  of  claims.  It  appears 
that  by  reasonable  effort  on  the  part  of  the  bankrupt  he  could  have 
ascertained  sufficient  information  to  enable  him  to  comply  with  the 
law.  The  decree  of  the  bankruptcy  court  did  not  operate  to  discharge 
the  debt,  for  the  reason  that  it  was  not  duly  scheduled. 

The  order  appealed  from  must  be  affirmed,  with  costs  and  disburse- 
ments. 


ROCHO  T.  ROAD  DRIVBR'S  ASS'N  OF  NEW  YORE. 

(Supreme  Court,  Appellate  Term.    November  29,  190B.) 

1.  Iuhkeefkbs— AcmoN  tob  Rent  of  Roou— Btidknci:. 

Evidence  in  an  action  for  rent  of  a  room  in  a  hotel  during  a  specified 
I>erlod  examined,  and  held  insufficient  to  support  a  finding  of  either  an 
express  or  an  implied  agreement  to  pay  the  sum  sued  for. 

3l  Samb— Use  or  Room— Compensation. 

The  use  of  a  room  In  a  hotel,  without  an  agreement  tliat  no  rent  sfaall 
be  paid,  raises  an  implied  promise  to  pay  only  the  fair  rental  value 
thereof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth 
District. 

Action  by  Patrick  H.  Roche  against  the  Road  Driver's  Associ- 
ation of  New  York.  From  a  judgment  for  plaintiff,  defendant  ap- 
Dcsls     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Eidlitz  &  Hulse  (Ernest  F.  Eidlitz,  of  counsel),  for  appellant 
David  M.  Neuburger,  for  respondent. 

SCOTT,  P.  J.  In  my  opinion  the  judgment  is  wholly  unsus- 
tained  by  the  evidence.  The  action  is  for  rent  of  a  room  in  the 
Rossmore  Hotel  for  a  period  of  18  months  from  October  1,  1901. 
The  complaint  alleges  a  special  promise,  but  I  am  unable  to  find 
any  evidence  of  either  an  express  or  implied  ag^reement  to  pay  the 
particular  sum  now  sued  for.  It  is  true  that  for  some  time  previous 
to  October  1,  1901,  the  defendant  had  paid  $25  a  month  for  the  ex- 
clusive use  of  a  small  suite  of  rooms.  The  plaintiff,  however,  re- 
fused to  permit  this  arrangement  to  continue,  and  during  the  period 
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covered  by  this  action  the  defendant  occasionally  used  a  parlor  in 
the  hotel,  which  at  other  times  was  put  to  other  uses.  I  am  unable 
to  see  that  the  payment  of  a  given  sum  for  the  exclusive  use  of 
one  suite  of  apartments  implies  an  agreement  to  pay  the  same  sum  for 
the  occasional  use  of  another  apartment.  Of  any  direct  aCTeement 
to  pay  a  specified  rental  there  is  no  evidence  whatever.  Tlie  plain- 
tifi  and  his  clerk  testified  at  gfreat  length,  but  proved  very  little. 
They  did  prove,  however,  that  for  many  months  after  the  defendant 
had  discontinued  the  use  of  the  suite,  and  after  the  commencement 
of  the  period  covered  by  this  action,  the  plaintiff  neither  rendered 
bills  for  rent  to  defendant  nor  charged  them  with  rent  on  the  hotel 
books. 

It  is  sue:gested  that  the  use  of  the  room,  without  an  agreement  that 
no  rent  should  be  charged,  implied  a  promise  to  pay.  The  difficulty 
with  this  suggestion  is  that,  if  the  circumstance  could  fairly  be  said 
to  raise  such  an  implication,  the  only  agreement  thus  implied  would 
be  to  pay  the  fair  rental  value,  and  no  such  value  is  proven. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


G.  R.  SHBPARD  ENGINEERING  &  OONSTRUOTION  CO.  ▼.  SPOPFORD. 
(Supreme  Court,  Appellate  Tram.    November  29,  1905.) 

Appkait-Rbtiew  ot  Facts. 

A  finding  of  the  trial  justice  npon  conflicting  testimony  will  be  sus- 
tained on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8,  Cent.  Dig.  Appeal  and  Error, 
H  S983-3989.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth 
District. 

Action  by  the  G.  R.  Shepard  Engineering  &  Construction  Com- 
pany against  Charles  Spofford.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.  JJ. 

Henry  J.  McClelland,  for  appellant. 

Thomas  A.  Stoddart,  for  respondent. 

PER  CURIAM.  The  only  question  in  the  case  is  one  of  fact, 
upon  which  there  was  a  conflict  of  evidence.  One  Mardorf  purchased 
of  the  defendant  a  quantity  of  tools,  machinery,  drills,  etc.,  and  sub- 
sequently sold  the  property  to  the  plaintiff.  The  defendant  claimed 
that  tilt  sale  did  not  include  a  certain  tool  called  a  "dividing  head." 
He  brought  a  replevin  action  against  Mardorf,  and  Mardorf  claimed 
that  he  had  sold  the  tool  to  these  plaintiffs.  The  replevin  action 
was  subsequently  dismissed,  leaving  the  tool  in  the  defendant's  pos- 
session, but  the  ownership  in  question.  Plaintiff  thereupon  demand- 
ed tiie  tool  of  the  defendant,  and  upon  his  refusal  brought  this  ac- 
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tion.    The  question  at  issue  was  whether  the  sale  from  defendant  to 
Mardorf  included  this  dividing  head  or  not.    The  justice  found  in 
favor  of  the  plaintiff  upon  conflicting  testimony,  and  his  decision 
should  stand. 
Judgment  affirmed,  with  costs. 


(48  Misc.  Rep.  625.) 

VOOBIiMAN  T,  LBWTF. 

(Supreme  Oonrt,  Appellate  Term.    NoTember  29,  1905.) 

L  Attaohment— Vacatior— AraiDATrcs. 

Where  plaintiff  procured  an  attachment  on  the  gromid  of  defendant's 
.noorealdence,  and  defendant  In  an  affidavit  in  support  of  a  motion  to 
vacate  the  attachment,  admitted  that  he  was  a  resident  of  New  Jersey, 
■nch  admission  cored  any  Inaoffidency  in  the  proof  given  by  plaintiff 
as  to  defendant's  residence: 

2.  Bamk— Obottnds. 

That  the  chose  In  action  or  maoey  attached  In  a  anit  against  a  non- 
resident as  belonging  to  him  was  not  his  property  was  not  available  to- 
him  as  a  ground  for  vacating  the  attaclmient 

[Bd.  Note. — ^For  cases  in  point,  see  voL  6,  Cent  Dig.  Attachment  {  80O.> 

8.  Bahk— AmoAviTS. 

Where  plalntiers  affidavit  In  iiupport  of  an  attachment  alleged  that 
the  goods  sold  to  defendant  for  which  plaintiff  claimed  defendant  was 
Indebted  to  him,  were  sold  September  2,  1905,  but  the  affidavit  was 
yerlfled  June  6,  1905,  the  date  of  the  sale  was  a  mere  clerical  error, 
leaving  the  affidavit  without  an  allegation  of  time  when  the  goods  were 
sold,  which  waa  mmecessaty. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Isidore  Vogelman  against  Abraham  Lewit.  From  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

C.  &  I.  H.  Brand,  for  appellant. 
Kleiner  &  Harris,  for  respondent. 

PER  CURIAM.  The  plaintiff  obtained  an  attachment  against  the 
property  of  the  defendant,  upon  the  ground  that  tfie  defendant  was  a 
nonresident ;  his  affidavit  stating  that : 

"On  various  occasions  the  deponent  met  the  defendant  and  had  asked- 
him  where  he  kept  his  place  of  business;  that  defendant  then  informed, 
deponent  that  he  resided  and  kept  his  place  of  bualneaa  in  *  *  *  New 
JeiB^." 

Defendant  moved  to  vacate  the  attachment  upon  his  own  and  the 
affidavits  of  two  others.  In  his  own  affidavit  he  admits  that  he  resides- 
in  New  Jersey.  This  cures  the  insufficient  proof  given  by  Uie  plain- 
tiff as  to  the  residence  of  the  defendant,  if  any  existed. 

The  further  ground  urged  for  a  vacating  of  the  attachment  was  that 
the  chose  in  action  or  money  levied  upon  by  the  marshal  as  being  the 
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property  of  the  defendant  was  not  his  property.  This  is  not  available 
to  the  defendant. 

The  plaintiff's  affidavit  alleges  that  the  goods  sold  to  the  defendant, 
for  which  he  claims  he  is  indebted  to  him,  were  sold  September  2, 1905. 
His  affidavit  was  verified  June  5, 1905.  This  is  clearly  a  clerical  error, 
and  it  may  be  treated  as  surplusage.  It  then  leaves  the  affidavit  simply 
without  stating  any  time  when  the  goods  were  sold,  nor  is  it  necessary 
that  it  should  fix  a  time. 

Judgment  affirmed,  with  costs. 


(48  Misc.  Rep.  647.) 

PBaiNA  v.  INTERDRBAN  ST.  RT.  CO. 

(Supreme  Court,  Api)^late  Term.    November  29,  1006.) 

1  NsoLIaKItOI^— IKFUTKO  Nkouqkitok— Pkbson  Rtdino  in  Private  Vehicle. 

PlalntllTB  testator  was  Injured  through  a  collision  between  a  covered 
express  wagon.  In  which  he  was  riding,  and  a  car  belonging  to  defendant. 
Testator  bad  nothing  to  do  with  the  driving  of  the  express  wagon,  and 
was  not  sitting  on  the  driver's  seat,  btt  on  a  trunk  Inside  the  wagon, 
near  the  rear  end.  It  did  not  appear  that  he  was  in  a  position  to  see 
the  approaching  car,  or  that  he  did  see  It  Beld,  In  an  action  for  the  in- 
juries, that  any  negligence  of  the  driver  of  the  express  wagon  was  not 
imputable  to  testator. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  37,  Cent  Dig.  Negligence, 
«  147.] 

X  Appsai/— QuxsrioNB  Nor   Raised   Below. 

An  objection  that  testator  himself  was  guilty  of  negligence  prevent- 
ing a  recovery  in  the  action,  not  made  at  the  trial  or  raised  by  any 
request  to  charge  or  by  any  exception  to  the  charge  aa  made,  could  not 
prevail  on  appeal  to  reverse  the  judgment 

Appeal  from  City  Court  of  New  York. 

Action  by  Samuel  T.  Penna,  as  executor,  etc.,  of  the  estate  of 
Frederick  Angevine,  deceased,  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Modified. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSI.EEVE  and  Mac- 
LEAN,  JJ. 

Bayard  H.  Ames,  for  appellant. 
Lavinia  Lally,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff's  testator  was  injured  through  a 
collision  between  an  express  wagon,  in  which  he  was  riding,  and 
a  car  belonging  to  defendant.  There  was  sufficient  evidence  of  the 
negligence  of  defendant's  servant.  Plaintiff's  testator  had  nothing 
to  do  with  the  driving  of  the  express  wagon,  and  was  not  sitting 
on  the  driver's  seat,  but  upon  a  trunk  inside  the  wagon,  which  was 
covered,  near  the  rear  end.  It  did  not  appear  that  he  was  in  a 
position  to  see  the  approaching  car,  or  that  he  did  see  it.  Under  the 
facts  as  proven,  the  driver's  negligence,  if  there  was  any,  is  not 
imputable  to  plaintiff's  testator. 

It  is  urged,  however,  that  plaintiff's  testator  himself  was  guilty 
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of  negligence,  in  that  he  did  not  anticipate  that  there  might  be 
danger,  and  look  out  for  it,  and  Brickell  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  120  N.  Y.  290,  24  N.  E.  449,  17  Am.  St.  Rep.  648,  is  cited  as  au- 
thority for  so  holding.  The  circumstances  in  that  case  were  quite 
different  from  those  in  the  present,  for  there  the  plaintiff  was  sitting 
on  the  driver's  seat,  .with  the  same  opportunity  to  see  the  threaten- 
ing danger  as  the  driver  himself  had,  and  it  was  accordingly  held 
that  she  should  have  looked  out  and  warned  the  driver.  In  the 
present  case  the  person  injured  was  in  no  such  position,  and  the 
case  does  not  essentially  differ  from  Waters  v.  Met.  St.  Ry.  Co. 
(Sup.)  85  N.  Y.  Supp.  1120,  in  which  a  judgment  for  the  plaintiff 
was  sustained.  The  record  does  not  show  that  the  particular  point 
now  relied  upon  was  made  at  the  trial,  or  that  it  was  raised  by 
any  request  to  charge  or  by  an  exception  to  the  charge  as  made. 
In  our  opinion  it  cannot  now  prevail  to  reverse  the  judgment. 

We  are  of  opinion,  however,  that  the  verdict  was  somewhat  ex- 
cessive. The  immediate  injuries  were  not  serious,  and,  although 
the  plaintiff  testified  that  he  felt  pain  down  to  the  date  of  trial,  there 
was  no  competent  evidence,  medical  or  otherwise,  to  connect  that 
pain  with  the  injury  produced  by  the  accident. 

The  judgment  and  order  appealed  from  will  therefore  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event,  unless  plaintiff  shall  stipulate  to  reduce  the  judgment  to  the 
sum  of  $8.56,  in  which  case  the  judgment,  as  modified,  and  the 
order,  will  be  affirmed,  without  costs  in  this  court.    All  concur. 


(48  MlfK.  Rep.  639.) 

BBRNSTEIN  T.  GAHEN  et  al. 

(Supreme  CJourt,  Appellate  Term.    November  29,  1905.) 

L  PABTNBRSHIP— BVIDEHOB. 

Where,  in  an  action  on  promissory  notes,  defendant  was  songht  to 
be  held  as  a  member  of  the  Arm  indorsing  them,  evidence  that  defendant 
said  to  plaintiffs'  attorney:  "If  yon  have  a  firm  note,  I  guess  yon  will 
have  to  wait  for  it,  for  the  reason  that  we  are  tied  up  now.  We  will 
have  to  make  an  arrangement  abont  paying  it  later.  I  don't  intend 
to  pa.V  it,  and  if  you  don't  want  to  wait  you  will  have  to  sue  us  to  get 
that  money" — and  did  not  at  the  time  deny  his  membership  in  the  firm,  was 
some  evidence  thereof,  but  not  conclusive. 

2l  Sakx— Dissolution.  ' 

Where,  in  an  action  on  promissory  notes,  defendant  was  sought  to 
be  held  as  a  member  of  the  Ann  indorsing  them,  testimony  of  defendant 
that  he  had  been  engaged  in  basiness  with  his  mother  and  brother,  that 
prior  to  the  execution  of  the  notes  the  mother  stated  to  defendant  and  his 
brother  that  if  they  wanted  to  continue  the  business  it  would  have  to  be 
in  ber  employ,  and  that  she  thereupon  took  out  a  license  in  her  own  name, 
was  competent;  tliere  being  no  element  of  estoppel  in  the  case  to  prove 
tlie  fact  of  dissolution. 

8.  WnnBSSES— Tbansactions  wrra  Peksons   Since  Dxobaskd. 

Though  the  mother  was  dead,  there  was  nothing  In  the  relation  of  the 
parties  to  bring  defendant's  testimony  within  the  prohibition  of  Code 
Cnv.  Proc.  S  829,  providing  that  on  the  trial  of  an  action  a  party  shall  not 
be  examined  as  a  witness  in  his  own  behalf  against  a  person  deriving 
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his  title  throQgh  a  deceased  peraon,  by  asslgoment  or  otherwise,  con- 
cerning a  persona]  transaction  or  communication  between  the  witness 
and  the  deceased  person. 

4,  ApPBAI.— ElXCEPTIONB— FaILUBK   to   TAK»— EJrFWJT. 

The  failure  of  defoidant  to  properly  except  to  the  exdnslon  of  com- 
petent evidence  will  not  preclude  a  reversal  of  a  judgment  for  plain- 
tiff, where  the  evidence  to  sustain  the  same  Is  vei7  unsatisfactory,  and 
the  court's  reiteration  that  the  evidence  was  fncompetent  miut  have 
greatly  tofluenced  the  Jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  Bernstein  against  Moses  Cahen  and  another.  Judg- 
ment for  plaintiff,  and  defendant  Moses  Cahen  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GII.DERSLEEVE  and  Mac- 
LEAN,  JJ. 

Wales  F.  Severance  and  Mark  Goldberg,  for  appellant 

Nathan  Tolk  (Jacob  Stone  Freedman,  of  counsel) ,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff  sues  upcm  three  promissory  notes,  all 
dated  February  20,  1904,  and  bearing  the  endorsement  of  L.  Cahen  & 
Sons.  The  defendant  Moses  Cahen  alone  defends.  He  is  sought  to 
be  held  on  the  ground  that  he  was,  when  the  notes  were  made,  a 
member  of  the  firm  of  L.  Cahen  &  Sons,  indorsers  on  the  notes.  He 
defends,  denying  the  partnership,  and  denying  that  he  ever  signed  the 
notes  or  authorized  them  to  be  signed.  It  is  not  contended  that  Moses 
Cahen  indorsed  the  notes  himself,  and,  indeed,  there  is  no  evidence  who 
signed  the  firm  name  of  L.  Cahen  &  Sons  on  the  back  of  the  notes. 
No  point  was  made  of  this  omission  upon  the  trial,  and  the  principal 
issue  tried  was  whether  or  not  Moses  Cahen  was  a  member  of  the  firm 
when  the  notes  were  made.  Upon  this  issue,  the  evidence  was,  as  the 
trial  justice  remarked  to  the  jury,  "very  unsatisfactory."  The  only  evi- 
dence given  by  the  plaintiff  as  to  the  fact  of  partnership  was  that  of 
plaintiff's  attorney,  in  which  he  testified  to  a  conversation  with  Moses 
Cahen  respecting  the  indebtedness  on  these  notes.  That  testimony  was 
to  the  effect  that  Moses  Cahen,  when  told  that  plaintiff  held  a  firm 
note,  said: 

"If  you  have  a  firm  note,  I  guess  you  will  have  to  wait  for  It,  for  the  reason 
that  we  are  tied  up  now.  We  will  have  to  make  an  arrangemoit  about 
paying  it  later.  I  don't  Intend  to  pay  It,  and  If  you  don't  want  to  wait  you 
will  have  to  sue  us  to  get  that  money." 

It  does  not  appear  that  defendant  at  that  time  denied  that  he  was  a 
member  of  the  firm,  and  his  silence  on  that  point,  coupled  with  the  use 
of  the  plural  pronoun,  constituted  some  evidence,  by  way  of  admission, 
that  he  was  a  member  of  the  firm.  It  was,  however,  by  no  means  con- 
clusive, and  was  open  to  explanation  and  denial.  The  defendant  testi- 
fied that  up  to  April,  1903,  he  had  been  engaged  in  business  with  his 
mother  and  brother  under  the  firm  name  of  L.  Cahen  &  Sons ;  that 
in  April,  1903,  a  conversation  was  had  between  the  mother  and  the  two 
brothers,  in  which  the  mother  said  that  if  they  wanted  to  continue  the 
business  it  would  have  to  be  in  her  employ,  and  that  she  thereupon  took 
out  a  license  in  her  own  name.  At  this  point  the  court  intervened 
and  declared  the  testimony  to  be  incompetent,  and  suggested  to  plain- 
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tiff's  counsel  that  he  should  object  to  it,  whereupon  the  court  declared 
that  plaintiff  could  not  be  bound  by  any  conversation  between  the  sons 
and  their  mother  with  reference  to  the  dissolution  of  the  firm.  In 
this  the  learned  justice  fell  into  undoubted  error.  The  question  was 
whether  or  not  the  firm  had  been  dissolved  in  1903,  long  before  the 
notes  in  suit  were  made.  Such  a  dissolution  might  either  be  oral  or 
in  writing.  Since  there  was  no  element  of  estoppel  in  the  case,  it 
was  open  to  defendant  to  prove  by  any  competent  testimony  the  fact 
of  dissolution. 

The  reference  by  the  court  to  section  829  of  the  Code  of  Civil  Pro- 
cedure does  not  appear  to  be  apposite ;  for,  although  the  mother  was 
dead,  there  was  nothing  in  the  relation  of  the  parties  to  bring  Moses 
Cahen's  testimony  within  the  prohibition  of  that  section.  It  is  true  that 
tHe  defendant  did  not  properly  except  to  the  ruling:  of  the  court;  but 
in  a  case  like  the  present,  where  the  evidence  to  sustain  the  verdict  is . 
so  unsatisfactory,  we  do  not  consider  that  we  should  allow  the  verdict 
to  stand,  and  a  possible  injustice  be  done,  for  want  of  a  timely  excep- 
tion.    Moore  v.  Batten,  5  Misc.  Rep.  20-25,  25  N.  Y.  Supp.  141. 

The  reiteration  by  the  learned  justice  that  the  evidence  was  incompe- 
tent could  hardly  fail  to  have  greatly  influenced  the  finding  of  the  jury. 
We  are  therefore  of  the  opinion  that  the  judgment  and  order  appealed 
from  must  be  reversed. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  ooets 
to  appellant  to  abide  the  event.    All  concur. 


(48  MlBC.  Rep.  506.) 

BOTH  V.  SFEBO  et  ah 

(Supreme  Court,  Appellate  T«rm.    November  29,  1905.) 

L  AppsALr— Rkoobd — Btidekob— Oebtific.vti — Pbebuiiptioks. 

Where,  In  an  action  for  breach  of  a  contract  of  employment  the 
case  on  appeal  contains  no  proper  certificate  or  stipulation  that  It  In- 
clndes  all  the  evidence.  It  will  be  presumed  by  the  appellate  court  that 
there  was  sufficient  evidence  to  sustain  the  verdict  as  to  the  making 
of  the  contract  and  its  terms. 

2l  Masteb  and  Skbvaht — Contbaoi  or  EJCPLOTuxnT— Breach— Mxasubk  or 
Damages. 

Where  defendants  employed  plaintiff  as  a  salesman  for  a  year  from 
October  31,  1902,  and  wrongfully  discharged  tiim  on  February  23,  1903, 
the  measure  of  plaintiff's  damages  was  the  amount  that  he  would  have 
earned  for  the  balance  of  the  contract  period,  less  any  amount  he  may 
have  earned  during  such  period  from  other  employment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  M,  Cent  Dig.  Master  and  Serv- 
ant H  B0-66.^ 

t,  Sajce— PaonTs. 

In  a  suit  for  breach  of  a  onitract  for  the  employment  of  a  salesman 
for  a  year  at  a  fixed  commission,  with  an  advance  of  $25  a  week  and  bis 
traveling  expenses,  plaintiff  was  entitled  to  recover  prospective  profits 
which  It  was  reasonably  certain  would  have  been  realized,  but  for  de- 
fendants' default,  though  the  amount  was  necessarily  uncertain. 

[Bd.  Nota — For  cases  in  point  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant i  52.] 
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4.  Same— EviDENOT. 

Where  plaintiff,  before  his  employment  aa  a  salesman  by  defendants, 
bad  been  employed  by  others  to  sell  goods  of  a  similar,  but  not  identi- 
cal, character  with  those  be  was  employed  to  sell  for  defendants,  evidence 
as  to  the  amomit  of  his  average  earnings  while  in  the  employ  of  such 
other  firms,  and  as  to  the  amount  of  his  sales  for  them,  was  Inadmissible 
for  the  purpose  of  showing  prospective  profits  plaintiff  would  have 
made  under  his  contract  with  defendants,  but  for  their  wrongful  tei- 
mination  thereof. 

B.  AppEAir— Aduissior  or  Evidbnob— Pbejudice. 

Where  evidence  improperly  admitted  was  dwelt  on  by  the  trial  judge 
In  bis  charge  and  commented  on  to  tbe  Jury  as  the  basis  on  which  tbey 
Should  estimate  plaintiff's  damages,  and  the  verdict  disclosed  that  the 
Jury  adopted  such  evidence  as  tbe  foimdation  of  their  verdict,  tbe  error 
was  not  harmless. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
•    Action   by   Moses   L.   Roth  ag^ainst  Joseph   Spero   and   others. 
From  a  judgment  of  the  City  Court  of  the  city  of  New  York  in 
favor  of  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Samuel  P.  Goldman  (Willisun  M.  K.  Olcott  and  Henderson  Pack, 
of  counsel),  for  appellants. 
Gustavus  A.  Rogers,  for  respondent. 

SCOTT,  P.  J.  In  this  action  the  plaintiff  sues  for  damages  for 
a  wrongful  discharge  from  defendants'  employment.  There  was  a 
very  sharp  conflict  of  evidence  as  to  the  terms  of  the  employment, 
and  especially  as  to  whether  it  was  for  a  definite  period,  or  merely 
upon. trial  and  terminable  at  the  pleasure  of  defendants.  The  jury, 
having  found  in  plaintiff's  favor,  must  have  found  that  the  contract 
was  made  as  testified  to  by  plaintiff,  which  was  that  he  was  to  be 
employed  as  salesman  for  a  year  at  a  fixed  commission  upon  all 
sales  made  by  him,  with  an  advance  of  $25  per  week  and  his  traveling 
expenses,  to  be  deducted  from  the  commissions  earned.  The  plain- 
tiff further  alleged  that  his  employment  began  on  October  31,  1902, 
was  to  continue  one  year,  and  was  terminated  by  defendants  with- 
out just  cause  on  February  23,  1903.  It  appeared  that  during  the 
term  of  his  employment  the  plaintiff  had  sold  goods  of  the  value  of 
$11,190,  of  which  some  were  canceled  by  the  purchasers,  and  had  re- 
ceived from  defendants  $550  by  way  of  advances.  The  case  on  ap- 
peal contains  no  proper  certificate  or  stipulation  that  it  includes  all 
the  evidence,  and  we  must  therefore  assume  that  there  was  suffi- 
cient evidence  to  sustain  the  verdict  as  to  the  making  of  the  con- 
tract and  its  terms. 

There  was,  however,  serious  error  committed  in  the  admission 
of  testimony  bearing  upon  the  question  of  damages.  Assuming,  as 
we  must,  that  the  contract  was  made  as  asserted  by  plaintiff,  and 
that  he  was  wrongfully  discharged,  it  is  clear  that  he  was  entitled 
to  recover  the  amount  that  he  would  have  earned  from  February  23d 
to  October  31st  following,  that  being  the  value  of  the  contract  to 
him,  less  any  amount  he  may  have  earned  during  that  period  from 
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Other  employment.  It  is  now  well  settled  that  for  breach  of  such  a 
contract  prospective  profits,  in  so  far  as  they  may  properly  be  proved, 
and  which  it  is  reasonably  certain  would  have  been  realized,  but  for 
the  defendant's  default,  may  be  allowed  as  damages,  even  though 
the  amount  is  necessarily  uncertain.  Wakeman  v.  Wheeler  &  Wil- 
son Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  264,  54  Am.  Rep.  676.  In  th» 
application  of  this  rule,  however,  it  is  necessary  that  the  evidence 
offered  to  furnish  a  basis  for  estimating  the  probable  future  profits 
should  be  received  with  caution.  In  the  present  case  it  appeared  that 
before  his  engagement  with  defendants  plaintiff  had  been  employed 
as  a  traveling  salesman  for  other  firms  than  defendants,  and  engaged 
in  selling  goods  of  a  similar,  but  not  identical,  character  with  those 
he  was  employed  to  sell  for  defendants.  Under  objection  and  ex- 
ception the  plaintiff  was  permitted  to  testify  as  to  the  amount  of  his 
average  earnings  while  in  the  employ  of  these  other  firms  and  as  to 
the  amount  of  his  sales  for  them.  It  scarcely  needs  anything 
further  than  the  statement  of  the  admission  of  this  evidence  to 
demonstrate  its  irrelevancy  and  impropriety.  The  damages  to  which 
plaintiff  is  entitled  would  represent  the  value  of  his  contract  to  him, 
and  it  is  thus  expressed  in  many  similar  cases;  so  that  to  say  he 
is  entitled  to  his  prospective  profits  is  the  exact  equivalent  to  say- 
ing that  he  is  entitled  to  recover  the  value  of  his  contract.  The  ad- 
mission of  the  evidence  objected  to  amounted  to  the  admission  of 
the  value  of  other  contracts  as  evidence  of  the  value  of  this  one. 
Such  evidence  has  uniformly  been  condemned  in  this  state.  Hunting- 
ton V.  Atrill,  118  N.  Y.  365,  23  N.  E.  544;  Witmark  v.  N.  Y.  El.  R. 
R.  Co.,  149  N.  Y.  393,  44  N.  E.  78.  In  the  case  last  cited  it  was 
said  that  a  contrary  rule  would  introduce  into  the  case  collateral 
issues  as  to  each  foreign  piece  of  property  of  which  the  value  was 
sought  to  be  shown,  and  that  there  is  no  general  or  well-defined 
principal  of  law  or  evidence  which  would  enable  a  party  to  establish 
•the  value  of  some  particular  or  specific  thing  by  proof  of  the  value 
of  another  thing  of  the  same  class  or  general  character.  Most 
strikingly  is  this  true  of  the  evidence  permitted  to  be  introduced  in 
the  case  at  bar.  The  success  of  a  salesman  cannot  be  assumed  to 
depend  only  upon  his  skill,  industry,  and  acquaintance,  but  must,  in 
some  degree,  at  least,  depend  upon  the  character,  quality,  and  price 
of  the  goods  which  he  offers  for  sale.  To  say,  therefore,  that 
plaintiff's  earnings  or  the  amount  of  his  sales  under  different  employ- 
ment and  with  different  goods  to  offer,  even  if  of  the  same  general 
description,  could  afford  any  reliable  evidence  as  to  his  probable 
sales  and  profits  while  engaged  in  selling  defendants'  goods,  is  mani- 
festly impossible. 

The  respondent  cites  to  us  a  number  of  cases  wherein  proof  of  past 
profits  or  earnings  has  been  received  as  some  evidence  of  what 
probable  future  profits  would  be;  but  in  each  case  the  past  profits 
thus  allowed  to  be  proven  have  been  those  resulting  from  the  same 
contract  or  employment  for  the  breach  of  which  damages  are  sought. 
Dickinson  v.  Hart,  142  N.  Y.  183,  36  N.  E.  801 ;  Kauffman  v.  Mendel- 
sohn, 24  Misc.  Rep.  182,  52  N.  Y,  Supp.  631;  Bagley  v.  Smith,  10 
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N.  Y,  489,  61  Am.  Dec.  756.  The  difference  between  such  evi- 
dence and  that  admitted  in  the  present  case  is  obvious.  The  cases  in 
which  evidence  of  past  earnings  has  been  permitted  to  prove  damages 
resuhing  from  accidents  and  other  torts  are  clearly  irrelevant  to  the 
question  now  under  discussion,  since  they  rest  upon  entirely  dif- 
•  ferent  principles.  The  evidence  thus  improperly  received  cannot  be 
said  to  have  been  harmless,  for  the  learned  justice  below  dwelt  upon 
it  in  his  charge  and  commended  it  to  the  jury  as  the  basis  upon 
which  they  should  estimate  the  plaintiff's  damages.  The  verdict 
shows  that  the  jury  did  so  adopt  the  evidence  as  the  foundation  for 
their  verdict. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellants  to  abide  the  event.    All  concur. 


HARKAVY  ▼.  ZISMAN. 
(Supreme  Court,  Appellate  Term.    November  28,  1905.) 

1.  AnOBITET     AITD     CXlKNlV-CONTBAOT     OV     RETAIirait— CiONSTBUCTIOR. 

Where  an  attorney  dictated  a  contract  of  retainer,  the  dloit  not 
being  able  to  read  English  and  knowing  nothing  of  what  she  signed, 
except  as  he  explained  it  to  her,  It  should  be  oonstmed  in  favw  at  tbe 
client  as  favorably  aa  the  langaage  will  permit 

3.  Same— CouJtcTiORa— AorioH  to  Recovm— Bubdkh   of  Pboov. 

In  an  action  by  a  client  to  recover  moneys  collected  by  an  attorney, 
the  burden  was  on  defendant  to  prove  that  he  was  Justified  in  having 
made  a  settlement  for  a  less  sum  than  that  agreed  on  between  him- 
self and  the  client 

&  IllTEItBtn<— MONKY    C!0LIXCrrED    BT    ATrOBSET. 

In  an  action  against  an  attorn^  to  recover  moneys  collected  by  him 
tor  plaintiff,  defendant  was  liable  to  pay  Interest  only  from  the  time 
that  he  actually  oollected  the  money. 

[Ed.  Note. — For  cases  in  point  see  voL  5,  Cent  Dig.  Attorney  and 
Cnient  f  237.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth 
District. 

Action  by  Minnie  Harkavy  against  Leonard  N.  Zisman.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Modified  and  af- 
firmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Horace  London,  for  appellant. 

Samuel  Silinsky,  for  respondent. 

SCOTT,  P.  J.  The  contract  of  retainer  is  so  badly  expressed 
that  it  is  not  easy  to  gather  just  what  it  means.  It  appears,  how- 
ever, that  it  was  dictated  by  defendant  himself,  a  lawyer;  that 
plaintiff  could  not  read  English,  and  knew  nothing  about  what  she 
signed,  except  as  defendant  explained  it  to  her.  She  is  therefore  en- 
titled to  the  most  favorable  reading  of  which  the  language  is  capable. 
So  read,  it  appears  to  provide  that  plaintiff  shall  bear  the  costs  in  the 


Digitized  by 


Google 


Sap.   Ct)  IN  BE  BOOH.  215 

first  instance,  and  that  the  amount  collected,  less  whatever  costs  de- 
fendant might  pay  out,  should  be  equally  divided.  She  did  advance 
$25,  and  there  is  no  evidence  that  the  costs  legitimately  chargeable 
against  her  amounted  to  more  than  that  sum.  While  plaintiff  ad- 
mittedly consented  to  a  settlement  for  $275,  there  is  no  credible  evi- 
dence that  she  was  consulted  about  or  consented  to  a  settlement 
for  a  smaller  sum,  or  to  the  employment  of  other  counsel.  Nor  is 
it  made  to  appear  that  defendant  could  not  with  diligence  have  re- 
covered the  whole  $275,  if  not  from  the  bank,  from  the  defendant  in 
the  action,  or  that  it  was  necessary  to  retain  counsel.  If  the  reduc- 
tion of  the  actual  recovery  for  $275  to  $200  was  justifiable,  the  burden 
rested  on  defendant  to  prove  this  fact,  and  he  did  not  sustain  the 
burden  satisfactorily.  The  jury  quite  reasonably  found  against  him 
on  his  claim  that  a  new  agreement  was  made  between  plaintiff  and 
himself  whereby  she  agreed  that  he  might  keep  the  whole  recovery. 

We  find  no  errors  in  the  record  of  the  trial  which  require  a  reversal 
in  the  interests  of  justice.  The  judgment,  however,  probably  by 
inadvertence,  included  too  large  a  sum  for  interest.  The  defend- 
ant became  liable  to  pay  interest  only  when  he  had  actually  col- 
lected the  money.  The  evidence  is  that  this  was  on  September  18, 
1903,  and  the  trial  was  on  May  17,  1905.  The  interest  on  $137.50 
for  one  year  and  eight  months  is  only  $13.75.  and  not  $17.18,  which 
was  the  amount  allowed  for  interest  in  the  judgment. 

The  judgment  should  therefore  be  reduced  to  the  sum  of  $168.25, 
and,  as  so  modified,  affirmed,  with  costs.    All  concur. 


(4S  Misc.  B«p.  632.) 

In  re  BOOIC 

(Snpreme  Court,  Appella^  Term.    November  29,  190B.) 

Bankbuftot— DisoHABOB  OF  Bankkdft— EFrKOT— DbMb  Not  Sobmbulkd. 

A  bankrupt,  who  failed  to  schedule  a  debt,  conBisting  of  a  judgment, 
as  required  by  the  bankruptcy  law,  though  by  reasonable  effort  he  conld 
have  obtained  sufiBdent  lnformati<m  bo  to  do,  cannot,  aftra:  hla  final  dis- 
charge, obtain  a  cancellation  of  the  Judgment  under  Code  OIt.  Proc.  | 
1268,  proTldlng  that  a  bankrupt  discharged  from  hla  debts  may,  on 
proof  of  bis  discharge,  obtain  the  cancellation  of  Judgments  against  him. 

Appeal  from  City  Court  of  New  York. 

Aiq>licatioii  by  Maurice  Boom,  a  bankrupt,  for  the  cancellation  of  a 
judgment  entered  against  him  by  Mary  E.  Mackintosh.  From  an  order 
denving  the  application,  Maurice  ^oom  appeals.    Affirmed. 

The  judgment  was  obtained  June  7,  1894,  and  Maurice  Boom  ob- 
tained his  discharge  December  12,  1900. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,JJ. 

M.  Strassman,  for  appellant 

W.  E.  Benjamin,  for  respondent 

PER  CURIAM.  This  aK>lication  is  made  under  section  1268  of 
the  Code  of  Civil  Procedure.    An  examination  of  the  record  shows 
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that  the  appellant  bankrupt  failed  in  several  respects  to  comply  with 
the  bankruptcy  law  relating  to  the  scheduling  of  claims.  It  appears 
that  by  reasonable  effort  on  the  part  of  the  bankrupt  he  could  have  ascer- 
tained sufficient  information  to  enable  him  to  comply  with  the  law. 
The  decree  of  the  bankruptcy  court  did  not  operate  to  discharge  the 
debt,  for  the  reason  that  it  was  not  duly  scheduled. 

The  order  appealed  from  must  be  affirmed,  with  costs  and  disburse- 
ments. 


(48  Ml8C.  R«p.  .■554.) 

HAMLTON  et  nl.  T.  PELONSKT. 

(Snpreme  Conrt,  Appellate  Term.    Noyember  24.  1905.) 

1.  APFEAir— Regobd — Reservaiiok  or  Gbourds  of  Review— Exoeftiohb. 

Where  an  appeal  is  from  the  Judgment,  and  the  case  contains  no  ex- 
ceptions, but  It  appears  from  a  remark  of  tlie  trial  Justice  that  he 
granted  plaintiff's  motion  for  the  direction  of  a  verdict,  "snbject  to  the 
exceptions  as  taken  by  the  defendant,"  the  cause  will  t>e  reviewed  as 
if  the  case  showed  that  proper  exceptions  bad  been  taken. 

2.  8aij»— Saib  by  Sample— Wabbantt—Bbbaou—Waiveb. 

Where  a  sale  of  goods  was  by  sample,  and  they  wwe  delivered  by 
direction  of  the  purchaser  to  a  mill  to  be  subjected  to  a  certain  process, 
and  the  purchaser  did  not  discover  that  there  was  a  variance  between 
the  sample  and  the  goods  until  they  had  been  returned  to  him  from  the 
mill,  he  was  entitled  to  maintain  an  acti<Hi  for  damages  for  the  breach 
of  warranty. 

Appeal  from  City  Court  of  New  York. 

Action  by  Edmund  H.  Hamilton  and  another  against  Nathan  A.  Pel- 
onsky.  From  a  judgment  in  favor  of  plaintiffs  and  dismissing  defend- 
ant's counterclaim,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Myers  &  Goldsmith  (E.  J.  Myers,  of  counsel),  for  appellant. 
Blandy,  Mooney  &  Shipman  (Charles  Blandy,  of  covuisel),  for  re- 
spondents. 

SCOTT,  P.  J.  Although  the  case  on  appeal  contains  no  excepticais, 
and  the  appeal  is  only  from  the  judgment,  we  feel  bound  to  assume,  from 
the  remark  of  the  trial  justice  that  he  granted  plaintiffs'  motion  for  the 
direction  of  a  verdict,  "Subject  to  the  exceptions  as  taken  by  the  de- 
fendant," either  that  the  defendant  did  in  fact  take  the  proper  excep- 
tions, which  by  inadvertence  were  omitted  from  the  printed  case,  or  else 
that  there  was  a  mutual  understandirfg  between  court  and  counsel  that 
the  defendant  should  be  considered  as  taking  the  exceptions  necessary 
to  present  the  question  of  law  discussed  at  some  leng^  at  the  close  of 
the  case.  In  either  case  we  should  consider  the  appeal  as  if  the  case 
showed  that  proper  exceptions  had  been  taken.  Snelling  v.  Yetter,  25 
App.  Div.  590, 4:7  N.  Y.  Supp.  917. 

'The  action  is  for  goods  sold  and  delivered.  The  answer,  admitting 
the  sale  and  delivery,  alleges  by  way  of  counterclaim  that  the  sale  was 
made  by  sample,  and  that  by  reason  of  this  breach  of  warranty  the  de- 
fendant has  suffered  damage.    The  defendant,  admitting  everything 
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alleged  by  the  plaintiffs,  assumed  the  affirmative  as  to  the  counterclaim, 
and  introduced  evidence  from  which  a  jury  would  have  been  justified 
in  finding  that  the  sale  was  made  by  sample,  and  that  the  goods  delivered 
fell  far  below  the  sample  in  quality  and  value.  It  appeared  that  the 
goods  were  bought  by  the  defendant  with  a  view  to  having  them  "rub- 
berized," or  rendered  waterproof,  and  that  after  the  purchase  had  been 
agreed  upon  defendant  directed  plaintiffs  to  hold  the  goods  for  a  while, 
and  afterwards  directed  that  they  be  delivered  to  a  certain  mill,  to  be 
subjected  to  the  waterproofing  process,  which  was  accordingly  done. 
The  defendant  did  not  discover  that  there  was  a  variance  between  the 
sample  and  the  goods  as  delivered  until  the  goods  had  been  rubber- 
ized and  returned  to  him  from  the  mill.  The  court  at  the  close  of  the 
case  expressed  the  opinion  that  the  defendant  became  chargeable  with 
notice  of  the  quality  of  the  goods  when  they  were  delivered  at  the  mill  to 
be  waterproofed,  and  that  it  was  an  undoubted  rule,  if  goods  are  sold 
by  sample,  that  the  right  to  object  to  the  quality  or  character  of  the 
goods  does  not  survive  an  acceptance  of  the  goods  or  a  reasonable  op- 
portunity to  inspect  them.  He  accordingly  denied  defendant's  motion 
to  submit  any  question  to  the  jury,  dismissed  the  counterclaim,  and  di- 
rected a  verdict  in  favor  of  the  plaintiflFs. 

As  has  been  said,  there  was  sufficient  evidence  to  have  justified  the 
jury  in  finding,  if  the  question  had  been  submitted  to  them,  that  the 
transaction  was  a  sale  by  sample,  and  for  the  purposes  of  this  appeal  we 
must  assume  that  they  would  have  so  found.  That  the  goods  delivered 
were  not  equal  to  the  sample  was  substantially  conceded.  The  rule 
stated  by  the  learned  trial  justice  that  the  right  to  object  to  the  quality 
or  character  of  the  goods,  when  sold  by  sample,  does  not  survive  accept- 
ance or  opportunity  to  accept,  applies  only  where  the  purchaser  under- 
takes to  rescind  the  sale  and  returns  the  goods.  It  is  not  peculiar  to 
sales  by  sample,  but  applies  to  sales  by  description  or  in  any  other  man- 
ner, when  the  contention  is  that  the  contract  was  never  fulfilled  because 
the  goods  purchased  were  not  delivered.  In  such  cases  acceptance  after 
inspection  or  opportunity  to  inspect  is  considered  equivalent  to  a  con- 
cession of  fulfillment.  A  different  question  is  presented,  and  a  different 
rule  becomes  applicable,  where,  as  in  the  present  case,  the  purchaser 
keeps  the  goods  and  sues  for  damages  for  breach  of  the  collateral  agree- 
ment of  warranty,  whether  expressed  in  words  or  implied  from  the  fact 
of  a  sale  by  sample. 

The  whole  question  as  to  the  rights  of  a  purchaser  who  has  bought  by 
sample  has  recently  been  thoroughly  discussed  by  the  Court  of  Appeals 
in  a  case  which  in  its  main  features  is  not  distinguishable  from  the  pres- 
ent. Henry  &  Co.  v.  Talcott,  175  N.  Y.  386,  67  N.  E.  617.  In  that 
case,  as  in  this,  the  goods  at  the  time  of  sale  were  in  a  distant  place  and 
could  not  be  examined  in  bulk  by  the  purchaser.  The  defendant  did 
not  repudiate  the  sale,  or  seek  to  recover  back  so  much  of  the  purchase 
price  as  had  been  paid,  but,  as  in  this  case,  counterclaimed  for  the  dam- 
ages sustained  by  reason  of  the  violation  of  the  express  warranty  re- 
sulting from  the  fact  that  the  sale  had  been  by  sample.  The  plaintiff, 
as  here,  replied  to  the  counterclaim,  among  other  things,  that  the  de- 
fendant had  accepted  and  retained  the  goods.  In  that  case  also,  as  in  • 
this,  the  counterclaim  was  dismissed  by  the  trial  justice  on  the  ground 
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that  the  sale  was  not  by  sample,  and  that  there  was  no  warranty  that  sur- 
vived acceptance.  The  Court  of  Appeals  held,  as  we  are  constrained  to 
hold  in  this  case,  that  the  evidence  raised  a  question  of  fact  to  be  sub- 
mitted to  the  jury  as  to  whether  or  not  there  had  been  a  sale  by  sample, 
and  considered  at  some  length  the  nature,  extent,  and  duration  of  the 
warrant}'  resulting  from  such  a  sale.     It  was  said : 

"Upon  a  Bale  by  sample  tbere  Is  an  express  warranty  that  tbe  goods  are 
equal  In  quality  to  tbe  sample  fumlsbed.  It  amounts  to  an  undertaking 
on  the  part  of  the  seller  with  tbe  purchaser  that  all  the  goods  are  similar 
both  In  nature  and  quality  to  those  exhibited.  It  is  sometimes  said  that  the 
warranty  la  implied,  although  the  effect  of  an  express  warranty  is  g^ven  to  it; 
but,  more  accurately,  it  is  express,  the  affirmation  being  made  by  the  sample 
itself,  silently  asserting  the  qualities  of  the  bulk  it  represents.  •  •  • 
If  upon  delivery  the  goods  fall  below  tbe  quality  of  the  sample,  tbe  buyer 
may  either  reject  them,  or  may  accept  and  sue  for  damages  upon  the  war- 
ranty. The  rule  is  the  same  whether  the  goods  are  in  existence  at  the  time 
of  the  sale  or  are  to  be  manufacturd.  *  *  *  If  the  goods,  when  delivered, 
do  not  equal  the  sample,  the  buyer  need  not  return  them  in  order  to  sue 
for  tbe  breach  of  warranty,  although  an  offer  to  return  is  necessary  if  he 
wishes  to  rescind  the  sale  and  sue  for  tbe  amount  paid  in  advance  of  de- 
livery." 

Of  course,  a  different  rule  obtains  when  the  purchaser  at  the  time  of 
the  purchase  has  full  opportunity  to  inspect  the  goods,  even  though  sam- 
ples are  exhibited  at  the  same  time.  That,  however,  is  not  the  case 
here.  The  rule  stated  by  the  justice  below,  although  often  expressed, 
and  sometimes,  perhaps,  applied  rather  loosely,  is  not  applicable  to  the 
case  at  bar,  if  it  should  be  found  that  there  was  a  sale  by  sample.  We 
are  therefore  of  the  opinion  that  the  justice  should  have  submitted  to  the 
jury  the  questions  whether  there  had  been  a  sale  by  sample  and  whether 
the  goods  delivered  were  equal  to  the  sample.  It  was  therefore  error  to 
refuse  the  defendant's  motioii  to  that  effect. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


(48  Misc.  Rep.  60&.) 

THOMAS  V.  INTERNATIONAIi  SILVDR  00. 

(Supreme  Court,  Appellate  Term.    November  29,  1905.) 

1.   MaSTBB   and    SEBVANiy-OONTBAOT    OF    E1MPI.0TKBNT— BXEOUTION— BVIDKNCX. 

In  an  action  for  breach  of  a  contract  of  employment,  evidence  held 
not  to  sustain  a  finding  that  no  omtract  was  made  between  plaintiff 
and  defendant's  agent 

3.  Triai>-Irbtbuotion8— Appuoabujtt  to  Evidence. 

Where,  in  an  action  for  breach  of  a  contract  of  employment,  it  ap- 
peared that  defendant's  agent,  who,  it  was  alleged,  made  the  contract 
about  December  4th,  was  notified  about  December  24th  not  to  make  any 
contracts  for  the  ensuing  year,  an  instruction  that  if,  at  the  time  the 
contract  was  claimed  to  have  been  made,  the  agent  had  instructions  not 
to  make  any  contracts,  he  bad  no  authority  to  act,  and  could  not  bind 
defendant,  was  misleading  and  prejudicial  to  plaintiff. 

8.   COBFOSATIOnS— AUTHOBITY  OV   MANAQEB— OONTBAOTS. 

A  manager,  in  charge  of  a  branch  factory  belonging  to  defendant  cor- 
poratlom,  having  aole  charge  of  tbe  business  at  the  branch,  «nploylng 
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hands  Htsre  and  cnBtomarily  making  an  annual  contract  with  a  traveling 
saleeman,  had  apparent  auttunrlty  to  bind  the  corporation  by  a  renewal 
of  such  a  contract 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Clarence  E.  Thomas  against  the  International  Silver  Com- 
pany. From  a  judgment  for  defendant,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
hUAN,  JJ. 

Richard  A.  Irving,  for  appellant. 
Ira  B.  Stewart,  for  respondent 

GILDERSLEEVE,  J.  The  action  is  to  recover  damages  for  the 
breach  of  a  contract  of  employment  It  appears  from  the  testimony  that 
the  plaintiff  had  been  in  the  employ  of  the  defendant  corporation  for 
many  years  as  a  traveling  salesman;  that  for  seven  or  eight  years  he 
had  received  $30  per  wedc;  that  he  had  been  employed  by  the  year; 
that  the  renewal  contracts  took  effect  on  the  1st  of  December  of  each 
year;  that  he  was  discharged  on  January  21,  1903;  that  in  the  letter 
notifying  plaintiff  of  his  discharge  the  president  of  the  defendant 
stated,  "We  have  decided  to  dispense  with  your  services;"  that  the 
defendant  had  a  number  of  factories,  and  its  main  office  was  at  Meri- 
den.  Conn. ;  that  the  plaintiff  was  a  salesman  of  the  products  of  defend- 
ant's factory  located  at  Lyons,  N.  Y. ;  and  that  on  or  about  December  1, 
1902,  when  it  is  claimed  by  plaintiff  the  contract  in  question  was  made  be- 
tween the  parties,  one  Orlando  F.  Thomas,  a  brother  of  the  plaintiff, 
was  a  director  and  auditor  of  defendant,  and  manager  of  defendant's 
factory  at  Lyons,  and  had  sole  charge  of  said  factory.  The  plaintiff's 
alleged  contract  of  employment  is  denied  by  defendant,  and  thus 
arises  the  issue  between  the  parties.  The  testimony  of  the  plain- 
tiff and  his  brother  Orlando,  who,  it  will  be  remembered,  was  the  man- 
ager of  defendant's  factory  at  Lycms  and  had  been  accustomed  to  make 
contracts  of  employment  on  behalf  of  the  defendant  corporation,  is 
that  about  December  1, 1902,  or  two  or  three  days  thereafter,  the  plain- 
tiff asked  Orlando  whether  he  was  to  continue  another  year,  and  Orlan- 
do replied,  "Yes,  go  right  ahead  as  usual ;"  that  plaintiff  was  one  of 
several  traveling  salesmen  and  covered  a  certain  territory ;  that  it  was 
customary  for  plaintiff  to  make  one  trip  in  the  sprinp^  of  the  year,  of 
from  six  to  eight  weeks,  and  one  in  the  fall,  and  once  m  a  while  special 
trips,  as  required  by  defendant ;  that,  when  not  called  upon  by  defend- 
ant to  travel,  the  plaintiff  was  privil^ed  to  do  outside  work  on  his  own 
account ;  that  in  addition  to  $30  a  week  salary  the  defendant  paid  plain- 
tiff's expenses  when  on  the  road.  The  alleged  wrongful  discharge  took 
place,  as  we  have  seen,  on  January  21, 1903.  The  plaintiff  had  received 
his  usual  $30  a  week  salary  from  December  1, 1902,  the  time  he  claims 
the  contract  in  question  took  effect,  down  to  the  time  of  his  discharge. 
It  is  the  claim  of  the  defendant  that  the  contract  alleged  was  never  made, 
and  that,  if  the  conversation  between  the  plaintiff  and  his  brother  oc- 
curred as  testified  to  by  them,  Orlando  was  without  authority  to  make  a 
contract  of  that  character  that  was  binding  on  defendant 
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The  record  is  devoid  of  evidence  in  support  of  these  contentions  of 
defendant.  It  does  appear,  from  the  testimony  offered  by  defendant, 
that  the  business  of  the  Lyons  factory  had  not  been  profitable,  and  that 
at  a  meeting  of  the  executive  committee  of  the  defendant,  at  which 
Orlando  was  present,  he  was  notified  that  the  closing  up  of  the  Lyons 
factory  was  under  consideration,  for  the  reas<Mi  that  it  showed  a  loss, 
whereupon  Orlando  agreed  to  relinquish  all  his  salary  JEor  1902,  pro- 
viding the  factory  ran  during  the  year  at  a  loss.  There  is  no  evidence 
of  any  positive  statement  to  Manager  Thomas  that  said  factory  would 
be  closed  in  the  event  of  business  there  being  unsuccessful.  Moreover, 
when  the  end  of  the  year  came,  Mr.  Dodd,  the  president  of  the  defend- 
ant, testified  the  factory  was  simply  closed  for  an  inventory  as  usual, 
and  that  it  was  decided  not  to  reopen  it.  It  is  undisputed  that  the 
only  instructions  to  Manager  Thomas,  relating  to  contracts  and  tending 
to  revoke  the  authority  he  had  exercised  in  the  making  of  contracts 
binding  on  the  defendant  in  connection  with  the  Lyons  factory  at 
about  this  time,  were  contained  in  a  letter  written  by  defendant's  presi- 
dent on  December  24,  1902,  in  which  he  said : 

"We  would  therefore  suggest  that  you  make  no  contracts  of  any  kind  for 
190S  ontll  actual  results  are  obtained." 

The  contract,  for  the  breach  of  which  damages  are  here  sought  to 
be  recovered,  had  been  made,  according  to  the  testimony  of  the  plain- 
tiff and  his  brother,  the  manager,  about  three  weeks  before  the  writ- 
ing of  this  letter.  It  should  be  recalled  in  this  connection  that  the 
plaintiff's  salary  of  $30  a  week  was  paid  as  usual  up  to  the  time  of  his 
discharge  on  January  21,  1903.  The  jury  rendered  a  verdict  for  the 
defendant.  We  think  a  careful  analysis  and  amsideration  of  all  the 
testimony  calls  for  a  conclusion  that  the  contract  as  alleged  in  the 
complaint,  and  its  breach,  were  clearly  proven,  and  that  the  contrary 
view  is  against  the  evidence  and  the  weight  of  evidence. 

The  learned  justice  instructed  the  jury  that  the  contract  they  were 
called  upon  to  determine  the  existence  of  was  one  alleged  to  be  made 
in  the  early  part  of  December — ^about  the  4th  of  December — ^to  begin 
from  the  1st  of  December,  and  that  said  contract  was  the  only  one  be- 
fore them  for  determination.  The  defendant's  position  at  the  trial 
was  that  Manager  Thomas  had  instructions  from  the  defendant  not 
to  make  contracts  of  any  kind,  and  therefore  could  not  make  a  con- 
tract with  the  plaintiff  for  further  employment  that  was  binding  on 
defendant.  We  have  seen,  however,  that  these  alleged  instructions 
were  in  the  nature  of  a  suggestion  only,  and  were  not  given  until  three 
weeks  after  the  contract  in  questicm,  according  to  the  testimony  of  plain- 
tiff and  his  brother,  had  been  made.  Under  this  condition  of  facts 
the  learned  court  charged  the  jury  that  if  they  should  find — 

"That  on  the  1st  day  of  December,  or  around  the  time  this  allied  contract 
was  made,  Mr.  Thomas  had  Instructions  not  to  make  contracts  of  employ- 
ment, that  he  had  no  authority  to  bind  the  company,  and  any  contract  he 
made  could  not  be  enforced." 

To  this  instruction  the  plaintiff's  counsel  duly  excepted.  We  think 
this  statement  to  the  jury  was  misleading  and  prejudicial  to  the  plain- 
tiff.   The  only  evidence  on  the  question  of  Manager  Thomas'  author- 
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ity  is  to  the  effect  that  until  the  letter  of  December  24,  1903,  he  had  full 
authority  to  make  contracts  of  employment  in  behalf  of  defendant.  The 
question,  therefore,  for,  the  jury  was  not  as  to  Manager  Thomas'  au- 
thority.    It  was  this,  viz. : 

"What  did  be  do  aboat  December  1,  1902,  In  respect  ot  tbe  alleged  con- 
tract of  employment  with  the  plaintiff?" 

The  verdict  of  the  jury  can  only  be  explained  upon  the  theory  that 
they  reached  the  conclusion  that  the  authority  of  the  manager  to  make 
contracts  of  employment  had  been  revoked.  It  will  be  remembered 
that  Manager  Thomas  was  in  sole  charge  of  the  business  of  defendant 
at  Lyons,  and  for  years  employed  the  people  in  the  factory  there,  and 
annually  made  the  contract  with  plaintiff  of  the  same  character  as  the 
one  here  in  question.  The  alleged  contract  with  plaintiff  was  well  with- 
in the  apparent  scope  of  the  manager's  authority,  and,  if  made  as  ap- 
pears by  plaintiff's  testimony,  we  think  it  was  binding  on  defendant. 
By  reason  of  the  error  above  pointed  out  in  the  instructions  given  to 
the  jury  by  the  learned  court,  and  for  the  reason  that  we  think  that  the 
verdict  is  contrary  to  the  evidence,  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 

SCOTT,  P.  J.,  concurs.    MiacLEAN,  J.,  concurs  in  result. 


ALCOLM  CO.  V.  PHILIP  HANO  &  CO. 

(Supreme  Court,  Appellate  Term.    November  24,  1905.) 

Abateicent  and  Revivai/— Ahotheb  AcnoH  Pending— Idehtitt  of  Issues. 

Where  tbe  pendency  of  another  action  for  the  same  cause  is  pleaded 

as  a  partial  defense,  and  it  appears  from  the  record  of  the  other  action, 

when  introduced  in  evidence,  that  it  applies  to  only  two  of  the  three 

items  sued  for,  it  Is  error  for  the  court  to  dismiss  the  complaint  absolutely. 

Appeal  frc«n  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  Alcolm  Company  against  Philip  Hano  &  Co.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Henry  V.  Boyer,  for  appellant. 
Stillings  &  Taylor,  for  respondent. 

SCOTT,  P.  J.  In  this  action  for  three  items,  aggregating  $160,  the 
defendant  interposed,  as  a  partial  defense,  the  pendency  of  another 
action  for  the  same  cause.  The  record  in  the  former  action  was  in- 
troduced in  evidence,  and  at  once  the  complaint  in  this  action  was  dis- 
missed. It  appears,  however,  that  the  former  action  applied  only  to  two 
out  of  the  three  items  involved  in  this  action.  Of  course,  the  plea  was 
available,  if  at  all,  to  only  two  items,  and  it  was  error  to  dismiss  the 
complaint  absolutely. 
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The  appellant  urges  as  a  second  ground  of  a{^al  that  the  former 
action  was  not  pending  when  this  action  was  tried.  He  bases  this  con- 
tention upon  some  indorsements  upon  the  original  summons  in  the 
former  action  which  show,  as  he  contends,  that  at  some  time  the  cause 
was  marked  "Reserved  generally"  by  the  justice,  without  the  consent 
of  the  parties  and  in  their  absence.  No  such  point  seems  to  have  been 
raised  m  the  court  below,  and  the  other  indorsements  upon  the  summons 
appear  to  show  that  the  cause  afterwards  went  to  judgment,  from  which 
it  is  open  to  inference  that  any  irregularity  had  been  waived.  We  deem 
it,  therefore,  unnecessary  to  pass  upon  the  question  suggested. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


(48  Mlflc.  Rep.  89.) 

In  re  TTNDALIj. 

(Sarrogate'8  Conrt  SuIUyan  County.    July,  1906.) 

1.  OUABDTAN    AND    WaBD— EMPLOYMENT    OF   ATTOBSBT— CLAIM    FOB    BXPENSBS. 

Where  a  guardian  employs  an  attorney  to  render  legal  services  in  pros- 
ecuting a  claim  in  favor  of  his  ward  before  his  appointment,  the  conrt 
cannot  allow  the  claim  of  the  guardian  for  the  expenses  thus  incnrred. 

2.  Same — AcooUNTiNa. 

Where  a  guardian  settles  his  accounts  under  Code  CIt.  Proc.  {(  2835. 
2836,  before  bis  successor  is  chosen,  such  accounting  is  not,  under  the 
direct  provisions  of  section  2837,  conclusive  on  an  accounting  after  the 
appointment  of  the  successor. 

In  the  matter  of  the  settlement  of  accounts  of  William  D.  Tyndall, 
guardian.      Decree  rendered. 

William  D.  Tyndall,  general  guardian,  in  pro.  per. 
John  D.  Lyons,  special  guardian. 

SMITH,  S.  In  this  proceeding  the  general  guardian  has  filed  a  final 
account  and  asks  to  be  discharged,  upon  turning  over  to  his  successor 
in  office  the  balance  of  the  estate  in  his  hands.  The  special  guardian 
appointed  to  represent  the  infant  in  this  proceeding  objects  to  the  al- 
lowance of  an  item  of  $12,813.80,  which  the  general  guardian  has  de- 
ducted from  the  amount  of  money  in  his  hands  as  such  for  his  counsel 
fees  and  disbursements  in  the  action  in  which  the  estate  of  the  infant 
was  created.  The  infant,  Eston  E.  De  Vore,  was  injured  in  a  railroad 
accident  in  1892.  An  action  was  brought  in  the  Supreme  Court  of 
Orange  a)unty  to  recover  damages  therefor  by  Mary  O.  Heater,  his 
mother  and  guardian  ad  litem.  The  action  was  transferred  to  the 
United  States  Circuit  Court,  and  after  two  trials  and  appeals  the 
plaintiff  recovered  judgment  for  $21,855.80,  including  costs.  This 
amount  was  paid  to  Tyndall  as  general  guardian,  in  June,  1903,  and 
constitutes  the  entire  estate  or  property  coming  into  his  hands.  Mrs. 
Heater,  as  mother  and  guardian  ad  litem,  entered  into  an  agreement 
with  Tyndall,  while  the  litigation  above  named  was  pending,  by  which 
she  agreed  that  he  should  be  paid  for  his  counsel  fees  and  services  in 
the  action  50  per  cent,  of  whatever  sum  was  recovered,  exclusive  of 
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costs  and  disbursements.  Subsequent  to  the  payment  of  the  judgment, 
Mr.  Tyndall,  as  general  guardian,  made  application  to  this  court  for 
an  order  allowing  him  to  retain  the  said  sum  as  his  counsel  fees  and 
disbursements  in  said  action,  and  upon  said  agreement  and  other  facts 
an  order  was  made,  on  notice,  granting  and  allowing  the  same.  The 
item  was  thereafter  contained  in  the  account  of  the  guardian,  as  filed 
and  settled  in  June,  1904 ;  but  the  guardian  was  not  discharged  at  that 
time,  as  no  successor  was  then  appointed.  The  power  of  the  surrogate 
to  make  the  order  and  decree  allowing  the  claim,  heretofore  entered, 
is  disputed;  and  after  examining  the  matter  I  have  concluded  that 
neither  the  order  allowing  the  claim  of  the  guardian  nor  the  decree 
settling  his  accounts  is  conclusive  in  this  proceeding.  As  to  the  first 
order,  section  2846  of  the  Code  is  not  broad  enough  to  confer  the 
authority  for  it,  as  that  section  authorizes  an  order  directing  the  appli- 
cation of  the  infant's  property  "to  the  support  and  education  of  the 
infant,"  and  the  provisions  of  section  2719,  under  which  it  has  been 
held  that  the  surrogate  has  authority  to  entertain  a  proceeding  by  an 
executor  or  administrator  for  the  allowance  of  his  personal  claim 
(Matter  of  Marcellus,  165  N.  Y.  70,  58  N.  E.  796)  has  no  application 
to  the  claim  of  a  general  guardian.  As  to  the  decree  entered  in  June, 
1904,  settling  the  accounts  of  the  guardian  before  his  successor  had 
been  chosen,  the  proceeding  is  authorized  by  sections  2835  and  2836; 
but  section  2837  provides  that  it  shall  not  be  conclusive  on  an  account- 
ing after  the  appointment  of  a  successor.  Matter  of  Hawley,  104  N.  Y. 
266, 10  N.  E.  352. 

The  claim  of  Mr.  Tyndall,  therefore,  for  services  rendered  as  counsel 
for  the  infant  in  the  action  in  which  the  estate  was  created,  and  before 
his  appointment  as  general  guardian,  is  now  before  the  court  for  deter- 
mination. The  first  question  which  suggests  itself  is:  Has  the  sur- 
rogate any  power  to  pass  upon  the  claim?  The  special  gfuardian  files 
objections  denying  the  surrogate's  jurisdiction,  and  alleging  that,  the 
services  having  been  performed  in  the  United  States  courts,  the  com- 
pensation must  be  made  by  those  courts.  From  the  examination  which 
I  have  made  of  the  statutes  and  authorities  bearing  upon  this  ques- 
tion, I  am  unable  to  find  any  which  confer  upon  me  the  jurisdiction  to 
pass  upon  this  claim.  Section  2731  of  the  Gjde,  which  allows  the 
surrogate  to  determine  the  personal  claim  of  an  executor  or  adminis- 
trator on  the  final  settlement  of  his  accounts,  is  not  made  applicable 
to  the  claim  of  a  general  guardian.  Section  2850,  in  providing  what 
provisions  of  law  governing  accountings  by  executors  and  administra- 
tors should  be  applicable  to  accountings  by  general  guardians,  does 
not  include  section  2731.  From  which,  it  seems  obvious,  that  no  such 
power  as  therein  expressed  was  intended  to  be  conferred  upon  the  sur- 
rogate in  case  of  settlement  by  guardians.  In  Redfield's  Law  and 
Practice  (6th  Ed.)  §  1037,  it  is  said : 

"The  surrogate's  aatborlty  to  compel  a  prnardlan  to  nccount  Is  limited  to 
an  acooont  of  his  proceedings  under  the  power  given  him  by  his  letters, 
•  •  •  and  cannot  be  extended  back  to  previous  transactions.  •  •  • 
Neither  can  the  guardian  be  allowed  for  services  rendered  for  the  ward  he- 
fort  he  was  appointed  guardian ;  and  a  promise  of  the  ward  to  pay  for  them, 
made  after  he  became  of  age,  does  not  make  them  proper  matters  of  charge 
upon  such  accounting" — citing  Clowes  v.  Van  Antwerp,  4  Barb.  41S. 
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In  the  last  case  the  guardian  sought  to  charge  the  ward,  in  his  ac- 
counts, with  an  item  of  $160  for  professional  services,  rendered  before 
his  appointment,  in  the  collection  of  a  legacy  due  her  estate.  Judge 
Parker  then  held  that  the  surrogate  had  no  authority  to  make  the  allow- 
.  ance,  and  that  he  properly  rejected  the  claim,  holding  that  the  remedy 
of  the  guardian  was  in  some  other  tribunal.  In  the  case  of  Morgan  v. 
Hannas,  49  N.  Y.  667,  it  is  held  that  where  a  guardian  is  an  attorney 
and  counselor  at  law  he  cannot  charge  for  professional  services  ren- 
dered in  the  affairs  of  his  ward,  and  no  order  of  the  surrc^te,  either 
before  or  after  the  services  are  rendered,  fixing  the  comoensation,  will 
legalize  the  charge. 

Having  reached  the  conclusion  that  this  court  is  without  authority 
to  pass  upon  the  item  or  claim  objected  to,  it  is  unnecessary  to  consider 
here  the  rights  of  the  guardian  in  the  United  States  courts.  The  affi- 
davits and  papers  on  file  show  that  Mr.  Tyndall  performed  very 
effective  and  meritorious  services  in  the  action  in  which  the  infants' 
property  was  made.  They  show  unceasing  diligence,  great  efifort,  and 
large  expenditures  by  him  in  carrying  the  case  to  a  successful  termina- 
tion. He  certainly  should  be  well  and  adequately  compensated  for 
his  expenditure  of  time  and  money  in  behalf  of  this  estate.  We  have 
no  doubt  that  a  sufficient  remedy  can  be  found  in  the  prooer  tribunal ; 
but  it  must  be  borne  in  mind  that  the  Surrogate's  Court  is  a  court  of 
limited  jurisdiction,  that  it  possesses  such  powers  only  as  are  expressly 
conferred  upon  it  by  statute  or  are  necessary  to  carry  out  and  make 
effectual  the  jurisdiction  actually  granted,  that  it  possesses  no  general 
equity  powers,  and  that  it  can  award  no  relief  to  the  guardian  here 
on  the  ground  that  he  has  an  equitable  and  meritorious  claim.  For 
these  reasons  we  must  disallow  the  claim,  and  surcharge  the  guardian 
with  the  same;  but  the  matter  should  be  held  open  for  a  reasonable 
time  to  allow  the  guardian  an  opportunity  to  have  his  claim  adjusted 
by  the  proper  authority,  so  that  hie  can  be  credited  with  the  amount 
awarded  to  him  on  turning  over  the  estate  to  his  successor. 

Decreed  accordingly. 
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(48  Mlac.  Biep.  68.) 

In  re  BURK.    In  re  SHBLDON'S  ESTATE. 

(Surrogate's  Conrt  Broome  County.    July,  1906.) 

1.  Wnxa— OoKBTEuonoK— Natubk  ot  Bbtatk. 

Testator  left  personalty  greatly  in  excess  of  his  debts  and  expenses  of 
administration.  He  gave  hlg  wife,  through  bis  will,  the  full  use  of  his 
property  for  life,  and  provided  that  on  ber  death  the  entire  estate  should 
be  divided  among  bis  three  children  equally,  except  that  on  sale  of  a 
certain  house  formerly  owned  by  one  of  the  children  the  executor  should 
pay  over  to  such  child  the  excess  of  the  cost  of  the  property  to  the  testa- 
tor up  to  the  day  of  the  sale.  Held  to  create  no  equitable  conversion  of 
the  real  estate,  but  that  the  wife  took  a  life  estate  and  the  children  a 
vested  remainder,  subject  to  the  exercise  of  the  power  of  sale  given  the 
executor  under  the  will. 

8.  Ua*  EsTATKs— Dtmu  or  Life  TKiTAirr. 

Where,  under  a  will,  the  widow  takes  a  life  estate  In  certain  property, 
the  duty  of  keying  it  in  repair  and  the  payment  of  taxes  devolves  on  the 
life  tenant 

[Ed.  Note. — For  cases  in  point,  see  vol.  33,  (3ent  Dig.  Ufe  Estates,  (| 
87-39.] 

a.   EXECTTTOBS— GolfTBOI.  OT  ASSETS— IRVBSTMXNTS. 

Where  the  management  of  an  estate  was  largely  Intrusted  by  testator's 
widow  to  her  coexecutor,  a  son-in-law,  who  resided  oat  of  the  state,  and 
DO  account  was  rendered  by  the  executors  during  the  lifetime  of  the 
widow,  they  would  be  deemed  to  have  held  the  property  in  which  she 
had  a  life  Interest  as  executors,  in  the  absence  of  evidence  that  It  had 
been  turned  over  to  her,  charged  with  the  duty  of  investing  the  same  for 
the  benefit  of  the  wife,  in  accordance  with  rules  govorning  trustees  as 
to  investments. 

4.  Saxx— Loan  of  Funds  of  Estate. 

Where  an  active  executor  in  the  state  of  Michigan  loaned  funds  of 
a  New  York  estate,  about  three  months  after  the  death  of  testator,  to 
tba  amount  of  nearly  $40,000,  with  interest,  and  the  note  was  not  paid 
for  more  than  12  months  after  It  became  due,  it  was  an  unauthorized 
investment  and  constituted  a  breach  of  trust  by  the  executor. 

[Ed.  Note. — For  cases  In  point,  see  voL  22,  Cent  Dig.  Executors  and 
Administrators,  U  420,  433.] 

6.  Sake. 

Where  an  executor  loaned  money  of  the  estate  on  farm  property  in 
another  state,  of  whose  value  he  had  no  personal  knowledge,  on  valua- 
tions and  abstracts  submitted  to  him  by  bankers  of  such  state,  such  loans 
were  unauthorized  and  illegal. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  22,  C!ent  Dig.  Executors  and 
Administrators,  U  420,  4Sa] 

0.  Sake— AxLOWAROE  of  Olaiub. 

Payment  by  an  executor  of  a  claim  presented  by  his  coexecutor,  amount- 
ing to  nearly  $40,000,  which  had  not  been  allowed  under  Code  Civ.  Proc.  f 
2719,  and  which  he  should  have  opposed,  because  barred  by  the  statute  of 
limitations,  was  unwarranted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  H  1009-1106.] 

7.  Sake— Settudcert  of  Aooounxs — Oonolusivxress. 

Where  a  decree  settling  the  accounts  ot  a  sole  sunrlvlng  executor, 
allowing  an  amount  paid  by  him  In  settlement  ot  her  claim,  was  not  re- 
versed, H  was  conclusive  errlAeace  that  It  was  correct,  In  a  proceeding 
to  revoke  letters  testamentary  issued  to  him. 

&  Sake— IRVESTUENTS— Estoppel  of  Legatee  to  Object. 

A  decedent  left  stocks  In  different  banking  institutions  and  in  a  man- 

06N.Y.S.— 15 
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ofactorlng  corporation,  which  the  executor  should  have  conroted  Into 
money.  Upon  a  division  of  said  stocks  and  others  secnritles,  one  of 
testator's  children  accepted  a  portion  thereof  as  a  partial  payment  In 
settlement  of  ber  portion  of  the  personalty.  Held,  that  she  was  estopped 
from  Questioning  any  such  Investments,  except  so  far  as  they  might  re- 
late to  the  conduct  of  the  executor  In  the  management  of  the  estate 

9.  Samb— Revocation  of  Letters. 

On  a  proceeding  under  Oode  Civ.  Proc.  (  2685,  subds.  2,  6,  to  revoke 
letters  testamentary,  evidence  held  to  entitle  petitioner  to  a  decree  re- 
voking the  letters,  tjiough  there  was  no  evidence  that  by  reason  of  In- 
vestments made  by  the  executor  any  loss  bad  been  occasioned. 

In  the  matter  of  the  revocation  of  letters  testamentary  of  George  M. 
Burr,  executor  of  Henry  A.  Sheldon.    Letters  testamentary  revoked. 

Weill  &  Weill  (T.  B.  and  L.  M.  Merchant,  of  counsel),  for  petitioner. 
Millard  &  Stewart  (S.  Charles  Millard  and  Charles  R.  Stewart,  of 
counsel),  for  executor,  George  M.  Burr.    ' 

Curtis,  Arms  &  Keenan,  for  administrator,  Evert  Van  Slyke. 

PARSONS,  S.  This  is  a  proceeding  by  Mary  E.  Wiggins,  under 
subdivisions  2  and  6  of  section  2685  of  the  Code  of  Civil  Procedure, 
praying  for  a  decree  revoking  the  letters  testamentary  heretofore  issued 
to  George  M.  Burr  as  one  of  the  executors  of  the  estate  of  Henry  A. 
Sheldon,  deceased.  Henry  A.  Sheldon  died  on  March  25,  1900,  leav- 
ing a  last  will  and  testament  which  was  duly  admitted  to  prolwite  in 
the  county  of  Broome  and  state  of  New  York  on  November  28th  of 
the  same  year.  The  said  will,  among  other  things,  provides  as  fol- 
lows : 

"First.  After  all  my  lawful  debts  are  paid  and  discharged,  I  give,  devise 
and  bequeath  to  my  beloved  wife  Scebelia  H.  Sheldon  all  my  real  and  per- 
sonal property  of  whatsoever  name  and  nature  and  wheresoever  situate,  and 
the  rents,  issues  and  profits  thereof  for  and  during  the  term  of  her  natural 
life. 

"Second.  From  and  after  the  decease  of  my  said  wife  I  give,  devise  and  be- 
queath all  of  my  estate  both  real  and  personal,  and  wheresoever  situate,  and 
the  rents,  Issues  and  profits  thereof  to  my  beloved  children  Sarah  D.  Van 
Slyke,  Mary  E.  Ream  and  Isabel  D.  Burr,  to  be  divided  equally  between 
them  share  and  share  alike,  to  be  theirs  absolutely  and  forever. 

"Third.  Should  the  house  and  lot  situate  in  the  city  of  Syracuse,  If.  T.. 
formerly  owned  and  occupied  by  my  daughter  Sarah  D.  Van  Slyke,  be  sold 
by  my  executors  for  a  sum  In  excess  of  Its  cost  up  to  the  present  time,  it  is 
my  wish  and  I  do  direct  my  said  executors  to  pay  over  to  my  said  daughter 
the  said  excess  of  cost  to  me  up  to  the  day  of  sale. 

"Fourth.  I  will  and  ordain  that  the  executors  of  this  my  last  will  and  testa- 
ment for  and  toward  the  performance  of  said  testament,  shall  with  all  con- 
venient speed  after  my  decease  bargain,  sell  and  alien  in  fee  simple  all  my 
lands,  for  the  doing  and  perfect  finishing  whereof,  I  do  by  these  presents 
{^ve  to  my  said  executors  full  power  and  authority  to  grant,  alien,  bargain, 
sell  and  convey  and  assure  all  the  said  lands  to  any  person  or  persons  and 
their  heirs  forever  in  fee  simple  by  all  and  every  such  lawful  ways  and  means 
in  the  law  as  to  my  said  executors  shall  seem  fit  or  necessary,  and  to  exe- 
cute the  necessary  conveyances  therefor. 

"Fifth.  It  is  my  wish  and  desire  that  my  estate  shall  be  settled  at  the 
least  possible  expense,  that  no  portion  of  my  estate  be  sacrificed,  and  that  my 
executors  hereinafter  named  shall  not  be  required  to  give  bonds." 

The  persons  named  as  executors  of  the  said  will  were  Scebelia  H. 
Sheldon,  the  wife  of  the  said  decedent,  George  M.  Burr,  a  son-in-law 
of  the  decedent,  and  Sarah  D.  Van  Slyke,  a  daughter  of  the  said  dece- 
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dent.  Only  two  of  the  persons  thus  named  qualified  as  executors, 
namely,  Scebelia  H.  Sheldon  and  George  M.  Burr,  and  letters  testa- 
mentary were  duly  issued  to  them  on  the  28th  day  of  November  in  the 
year  1900,  and  they  immediately  entered  upon  the  performance  of 
their  duties  as  such.  Henry  A.  Sheldon  left  him  surviving  Scebelia  H. 
Sheldon,  his  widow,  and  three  daughters,  namely,  Sarah  D.  Van  Slyke, 
Mary  E.  Wiggins,  the  petitioner  in  this  proceeding,  and  Isabel  D. 
Burr,  the  latter  being  the  wife  of  George  M.  Burr,  the  executor  against 
whom  these  proceedings  are  instituted.  Subsequent  to  the  making  of 
the  will  Mary  E.  Ream  married,  and  her  name  is  now  Mary  E.  Wig- 
gins. Sarah  D.  Van  Slyke  died  subsequent  to  the  death  of  Henry  A. 
Sheldon,  and  her  husband,  Evert  Van  Slyke,  was  appointed  administra- 
tor of  her  estate.  Scebelia  H.  Sheldon  died  on  January  26,  1904, 
leaving  George  M.  Burr  the  sole  surviving  executor  of  the  estate  "of 
Henry  A.  Sheldon.  George  M.  Burr  was  at  the  time  of  the  making  of 
the  will  of  the  said  Henry  A.  Sheldon,  and  ever  since  has  been,  a  res- 
ident of  Manistee,  Mich.,  while  the  said  Scebelia  H.  Sheldon,  at  the 
time  she  qualified  as  executor  and  down  to  and  including  the  time 
of  her  death,  was  a  resident  of  the  city  of  Binghamton,  Broome  coun- 
ty, N.  Y.  Henry  A.  Sheldon  at  the  time  of  his  death  was  the  owner 
of  several  houses  and  lots  situate  in  the  city  of  Binghamton  and  in  and 
about  the  village  of  Whitney's  Pcrint,  and  several  farms  situate  in  the 
county  of  Broome. 

It  is  claimed  on  the  part  of  the  petitioner  that  it  was  the  imperative 
duty  of  the  executors  to  dispose  of  all  the  real  estate  left  by  the  tes- 
tator within  a  reasonable  time  after  his  death,  and  that  by  the  terms  of 
the  will  there  was  an  equitable  conversion  of  said  real  estate.  The 
petitioner  further  contends  that  it  was  the  duty  of  the  executors  to 
keep  all  of  the  buildings  comprising  a  part  of  the  said  real  estate  in  a 
good  state  of  repair,  and  all  of  the  farm  lands  in  a  good  state  of  cul- 
tivation, but  that  the  executors  had  failed  to  perform  these  several 
duties,  in  that  they  have  permitted  the  said  several  buildings  and  farms 
to  run  down  and  go  to  waste  and  thereby  deteriorate  in  value.  In 
order  to  determine  these  questions  it  becomes  necessary  to  consider 
the  terms  of  the  will,  and  place  some  construction  thereon.  In  doing 
this,  the  court  has  sought  to  get  at  the  intention  of  the  testator  as  ex- 
pressed by  the  terms  of  the  will,  and  to  ascertain  his  general  scheme 
in  the  disposition  of  his  property. 

It  is  apparent  from  the  first  provision  of  the  will  that  it  was  the 
intention  of  the  testator,  sul^ect  to  the  payment  of  his  lawful  debts, 
to  give  his  wife,  Scebelia  H.  Sheldon,  the  full  use  of  all  of  his  property 
for  and  during  the  period  of  her  natural  life,  and  this  provision  is  in 
no  way  qualified  or  limited  by  any  other  provision  contained  in  the 
will.  It  is  apparent  from  the  second  provision  of  the  will  that  it  was 
the  intention  of  the  testator,  upon  the  death  of  his  wife,  that  his  chil- 
dren should  become  possessed  of  his  entire  estate,  share  and  share  alike, 
and  this  is  in  no  way  qualified  except  by  tihe  third  provision  of  the  will, 
which  says: 

"Should  the  house  and  lot  In  the  dty  of  Syracuse,  N.  Y.,  formerly  owned 
by  my  daughter  Sara  D.  Van  Slyke,  be  sold  by  my  executors  for  a  sum  In 
excese  of  Its  cost  up  to  the  present  time,  it  Is  my  wish  and  I  do  direct  my 
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said  execoton  to  pay  over  to  my  said  danj^ter  tbe  mid  excess  of  cost  to 
me  np  to  tbe  day  of  sale." 

It  will  thus  be  seen  that  the  interests  which  the  said  several  chil- 
dren have  in  the  estate  of  the  said  Henry  A.  Sheldon  are  the  same, 
whether  we  regard  the  property  left  by  the  decedent  as  real  estate  or 
personal  property,  and  it  nowhere  appears  that  an  equitable  distribu- 
tion of  the  property  could  not  be  had  without  a  sale  of  the  real  estate. 

We  again  turn  to  the  fourth  provision  of  the  will,  which  reads  as 
follows : 

"I  win  and  ordain  that  the  ezecntors  of  this  my  last  will  and  testament, 
for  and  toward  the  perfonnance  of  said  testament,  shall  with  all  coavenlent 
speed  after  my  decease  bargain,  sell  and  alien  In  fee  simple  all  my  lands, 
for  tbe  doing  and  perfect  finishing  whereof  I  do  by  these  presents  give  to 
mx  said  executors  fall  power  and  authority  to  grant,  alien,  bargain,  sell  and 
convey  and  aasore  all  the  said  lands  to  any  person  or  persons  and  to  their 
heirs  forever  in  fee  simple  by  all  and  every  such  lawful  ways  and  means  to 
the  law  as  to  my  said  executors  shall  seem  lit  or  necessary,  and  to  execute 
the  necessary  conveyances  therefor." 

It  will  be  noted,  from  the  provision  of  the  will  last  above  quoted, 
that  the  testator  had  in  mind  that  part  of  his  will  which  provides  that, 
after  the  death  of  his  wife,  his  property  should  be  divided  between  his 
three  children,  naming  them,  share  and  share  alike,  and  that  in  order 
to  make  such  a  division  of  his  property  it  might  be  advisable,  if  not 
necessary,  to  sell  his  real  estate  for  the  purpose  of  effecting  an  equal 
distribution.  Note  the  expressions  used  by  the  testator  in  the  said 
fourth  provision  of  his  will  as  bearing  on  the  purpose  and  object  of  a 
sale  of  his  real  estate.  In  the  said  provision  we  find  these  words: 
"For  and  towards  the  performance  of  said  testament."  Ag^in :  "For 
the  doing  and  perfect  finishing  whereof."  These  expressions  reflect 
the  thought  which  was  uppermost  in  the  mind  of  the  testator,  and  that 
was  that  his  property  should  be  equally  divided  between  his  children, 
and  that  his  executors  in  their  discretion  might  sell  and  ccHivert  the  real 
estate  into  money  for  the  purpose  of  aiding  them  in  the  matter  of  a 
distribution  of  his  estate  among  his  children.  The  will  does  not  create 
an  equitable  conversion  of  the  property,  but  by  the  terms  thereof 
Scebelia  H.  Sheldon  took  a  life  estate,  and  the  remainder  vested  in  the 
children,  subject  to  the  exercise  of  the  power  of  sale  by  the  executors. 
Morse  v.  Morse,  85  N.  Y.  53 ;  Matter  of  Tienken,  131  N.  Y.  391, 
30  N.  E.  109.     In  the  latter  case  Finch,  J.,  in  his  opinion  says: 

"The  fiction  of  an  equitable  conversion  Is  adopted  only  where  It  Is  a  needed 
element  to  determine  ownership.  Equity  will  not  resort  to  the  fiction  where 
the  same  right  devolves  upon  the.  same  person  whether  the  property  be 
treated  as  money  or  land,  and  where  no  rights  of  third  persons  depend  upon 
the  conversion." 

The  property  having  passed  to  the  widow  and  children,  as  herein- 
before stated,  the  executors  as  such,  in  view  of  the  fact  that  the  testa- 
tor left  personal  property  greatly  in  excess  of  his  debts,  funeral  ex- 
penses, and  expenses  of  administration,  would  have  nothing  to  do  in 
the  way  of  keeping  in  repair  and  in  a  state  of  preservation  any  of  the 
real  property  belonging  to  the  testator;  but  such  burdens  as  the  pay- 
ing of  taxes  and  keeping  the  buildings  in  repair  and  the  premises  in 
a  good  state  of  preservation  would  devolve  upon  Scebelia  H.  Sheldon, 
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the  life  tenant.  Macy  v.  Sawyer,  66  How.  Prac.  381.  In  view  of  the 
above,  it  not  only  becomes  unnecessary,  but  it  would  be  improper, 
for  us  at  this  time  to  determine  the  question  whether  or  not  any  of 
the  said  several  parcels  of  real  estate  had  run  down  and  gone  to  waste 
and  thereby  deteriorated  in  value. 

While  there  were  two  executors  of  this  estate,  it  appears  that  the 
active  management  was  largely  intrusted  by  Mrs.  Sheldon  .to  her 
coexecutor  George  M.  Burr,  and  that  any  and  all  investments  of  the 
funds  belonging  to  the  estate  were  made  by  George  M.  Burr.  It 
appears  from  the  inventory,  and  I  hold  as  a  matter  of  fact,  that  the 
testator  left  personal  property  in  excess  of  $187,000.  The  petitioner 
herein  claims  that  the  executor  Burr  has  improvidently  managed  the 
estate,  and  that  he  has  made  unauthorized  and  illegal  investments  of 
the  funds  thereof,  and  that  he  has  paid  at  least  one  claim  which  was 
not  only  barred  by  the  statute  of  limitations,  but  without  the  said  claim 
having  been  legally  established.  These  questions  bring  us  to  a  con- 
sideration of  the  duties  which  devolve  upon  executors  and  trustees  in 
the  management  of  an  estate.  In  brief,  it  is  the  duty  of  the  executor 
to  collect  the  assets,  preserve  the  same  from  waste,  and  to  pay  the 
debts  and  legacies,  while  with  a  trustee  it  is  his  duty  to  invest  and  man- 
age the  particular  fund  of  trust  estate  in  accordance  with  the  direc- 
tions contained  in  the  instnunent  creating  the  trust  and  the  law  govern- 
ing such  estate.  It  is  stated  in  Willard  on  Executors  and  Surrogates 
(page  389)  that: 

"Wbere  there  1b  a  general  bequest  to  one  for  life,  and  remainder  over,  tbe 
ezecntor  ahonld  convert  tbe  wbole  Into  money  and  Invest  it  In  permanent 
securities.  Tbe  Interest  only  Is  payable  to  tbe  tenant  fw  life,  and  on  bis 
deatb  tbe  residue  belongs  to  tbe  reiiialnderman." 

In  the  case  of  Livingston  v.  Murray,  68  N.  Y.  485,  at  page  492,  the 
court,  in  considering  a  case  where  there  was  a  general  bequest  to  A. 
for  life  with  remainder  to  B.,  in  a  will  where  executors  were  appoint- 
ed, says: 

"In-  such  a  case  there  Is  no  otber  trust  tban  tbe  law  creates  and  vests  In 
tbe  executors.  Tbey  take  the  legal  title  to  all  tbe  personal  property.  They 
must  convert  It  Into  money,  pay  debts,  exijenses,  and  specific  legacies  If  any, 
and  as  tbey  are  bound  to  execute  all  tbe  provisions  of  tbe  will,  they  are  charged 
wltb  a  duty  as  to  both  A.  and  B.  Tbey  must  give  to  A.  what  belongs  to  him. 
and  tben  to  B.  what  belongs  to  blm.  They  cannot  discharge  their  duty  by 
delivering  the  whole  property  to  A.,  and 'thus  imperiling  the  rights  of  B." 

Where  executors  turn  over  to  a  life  legatee  a  legacy  in  money,  it 
is,  generally  speaking,  their  duty  to  exact  from  such  legatee  security 
for  the  redelivery  of  the  corpus  of  the  legjacy  to  the  remaindermen 
upon  the  termination  of  the  life  estate.  If,  on  the  other  hand,  the  exec- 
utors should  turn  over  to  the  party  having  the  life  estate  articles  which 
were  bequeathed  to  such  person,  they  should  require  from  such  lega- 
tee a  written  inventory  and  agreement  setting  forth  his  own  interest 
in  the  property  and  adcnowledging  that  on  his  death  it  belongs  to  the 
person  or  persons  designated  in  remainder.  Willard,  Ex'rs  &  Sur. 
389 ;  Matter  of  McDougall,  141  N.  Y.  21,  35  N.  E.  961 ;  Livingston  v. 
Murray,  supra ;  Matter  of  Talmage,  32  App.  Div.  10,  62  N.  Y.  Supp. 
710,     If  the  prc^erty  is  not  turned  over  to  the  life  tenant  in  the  man- 
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ner  hereinbefore  specified,  then  the  property  must  be  invested  and  the 
tenant  for  life  paid  the  income.  Calkins  v.  Calkins,  1  Redf.  Sur.  337. 
No  account  was  rendered  by  the  executors  during  the  lifetime  of 
Scebelia  H.  Sheldon,  and  there  is  no  evidence  before  the  court  which 
shows  that  any  of  the  property  constituting;  tiie  life  legacy  was  turned 
over  to  Mrs.  Sheldon.  Therefore  the  said  executors  are  deemed  to 
have  held  the  same  in  their  representative  capacitity,  and  it  was  their 
duty  to  invest  the  same  and  pay  the  income  thereof  to  Scebelia  H.  Shel- 
don until  such  time  as  the  life  estate  should  terminate.  In  handling 
such  funds  they  are  performing  trust  duties  and  are  to  be  governed  by 
the  rules  governing  trustees  in  the  matter  of  investments.  The  exec- 
utors, in  making  investments,  were  called  upon  to  exercise  that  degp-ee 
of  diligence  and  prudence  as,  in  general,  prudent  men  of  discretion  and 
intelligence  in  such  matters  employ  in  their  own  like  affairs.  King  v. 
Talbot,  40  N.  Y.  76 ;  Ormiston  v.  Olcott,  84  N.  Y.  339 ;  Matter  of 
Denton  v.  Sanford,  103  N.  Y.  607,  9  N.  E.  490.  In  the  case  of  King  v. 
Talbot,  supra.  Woodruff,  J.,  says : 

"The  real  Inquiry,  therefore,  !«,•••  Has  the  administration  of  the 
trust  •  •  •  been  governed  by  fidelity,  diligence,  and  prudence?  If  It 
has,  the  defendants  are  not  liable  for  losses  which  nevertheless  have  hap- 
pened." 

The  court  then  defines  fidelity  and  dilip^ence  as  follows : 

"Fidelity  imports  sincere  and  single  intention  to  administer  the  trust  for 
the  best  interest  of  the  parties  beneficially  interested,  and  according  to  the 
duty,  which  the  trust  imposes.  And  this  is  but  a  paraphrase  of  'good  faith.' 
The  meaning  and  measure  of  the  required  prudence  and  diligence  has  been 
repeatedly  discussed,  and  with  a  difference  of  opinion.  •  •  *  My  own 
Judgment,  after  an  examination  of  the  subject,  and  bearing  in  mind  the  nature 
of  the  office  (referring  to  that  of  executors),  its  importance,  and  the  con- 
siderations which  alone  induce  men  of  suitable  experience,  capacity,  and  re- 
sponsibility to  accept  its  usually  thankless  burden,  Is  that  the  Just  and  true 
rule  is  that  the  trustee  is  bound  to  employ  such  diligence  and  such  prudence 
in  the  care  and  management  as,  In  general,  prudent  men  of  discretion  and 
intelligence  in  such  matters  employ  In  their  own  like  affairs.  This  necee- 
sarlly  excludes  all  speculation,  all  investments  for  an  uncertain  and  doubt- 
ful rise  In  the  market,  and,  of  course,  everything  that  does  not  take  Into  view 
the  nature  and  object  of  the  trust,  and  the  condequences  of  a  mistake  in  the 
selection  of  the  investment  to  be  made.  It  therefore  does  not  follow  that, 
because  prudent  men  may,  and  often  do,  conduct  their  own  affairs  with  the 
hope  of  growing  rich,  and  therein  take  the  hazard  of  adventures  which  they 
deem  hopeful,  trustees  may  do  the  same.  The  preservation  of  the  fund,  and 
the  procurement  of  a  Just  Income  therefrom,  are  primary  objects  of  the  crea- 
tion of  the  trust  Itself,  and  are  to  be  primarily  regarded." 

In  the  case  just  referred  to,  the  court  held  that  the  defendants  were 
not  at  liberty  to  invest  the  trust  fund  in  stock  of  the  Delaware  &  Hud- 
son Canal  Company,  of  the  New  York  &  Harlem  Railroad  Ccanpany, 
of  the  New  York  &  New  Haven  Railroad  Company,  of  the  Bank  of 
Commerce,  or  of  the  Saratoga  &  Washington  Railroad  Company.  In 
the  case  of  Ormiston  v.  Olcott,  supra,  proceedings  were  had  before  the 
surrogate  of  Otsego  county,  requiring  a  trustee  to  show  cause  why 
he  should  not  pay  over  to  the  cestui  que  trust  a  certain  amount  on  ac- 
count of  a  bond  which  the  trustee  had  taken  from  parties  in  Ohio, 
which  was  secured  by  a  mortgage  on  lots  in  the  said  state  of  Ohio. 
The  facts  show  that  the  co-trustee,  who  was  then  deceased,  had  corn- 
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mingled  the  trust  funds  with  his  own,  and  upon  his  death  the  surviv- 
ing trustee  took  the  bond  and  mortgage  in  question  with  a  view  of 
securing  and  collecting  the  moneys  which  had  passed  through  the  hands 
of  his  co-trustee.  Justice  Finch,  in  delivering  the  opinion  of  the  court, 
says : 

"Out  own  study  of  this  case  and  the  very  careful  researches  of  the  counsel 
by  whom  it  was  ar^ed  have  alike  failed  to  discover  any  Judicial  decision 
or  any  le^slatlve  enactment  which  directly  and  in  terms  declares,  as  the  law 
of  this  state,  that  an  execntor  or  testamentary  trustee  may  not  invest  the 
foDds  in  his  custody,  under  any  circumstances,  in  good  mortgages  upon  real 
esute  situate  outside  of  the  state;  and  yet  the  general  drift  of  authority 
and  considerations  relating  to  the  safety  of  trust  funds  seem  to  require 
that  Boch  Bhould  be  regarded  as  the  general  rule,  and  that  InvestmentB 
beyond  the  jurisdiction  of  the  court  should  not  be  sustained  unless  in  very 
rare  and  exceptional  cases,  and  under  very  unusual  and  peculiar  circum- 
stances. The  rule  should  not  be  made  arbitrary  and  inflexible,  and  so 
rigid  as  to  admit  of  no  possible  exceptions ;  for  it  is  merely  an  outgrowth  • 
or  consequence  of  the  broader  and  admitted  proposition  that  the  duty  of  a 
trustee  in  making  investments  is  to  employ  such  diligence  and  such  prudence 
18,  in  general,  prudent  men  of  discretion  and  intelligence  in  such  matters 
employ  in  their  own  like  affairs.  While,  therefore,  we  are  not  disposed  to 
Bay  that  an  Investment  by  a  trustee  in  another  state  can  never  be  consistent 
with  the  prudence  and  diligence  required  of  him  by  the  law,  we  still  feel 
bound  to  say  that  such  an  investment,  wMch  takes  the  trust  fund  beyond  our 
om  jurisdiction,  subjects  it  to  other  laws  and  the  risk  and  Inconvenience 
of  distance  and  of  foreign  farlbunals,  will  not  be  upheld  by  us  as  a  general 
mle,  and  never  unless  in  the  presence  of  a  clear  and  strong  necessity,  or  a 
Tery  pressing  emergency.  The  cases  in  our  courts  have  quite  clearly  rec- 
ognked  the  rule  that  an  executor  must  Invest  in  government  or  real  estate 
eecoritlea;  bat  apparently  no  occasion  has  arisen  until  the  present  to  de- 
termine the  Effect  of  such  an  investment  made  beyond  our  jurisdiction.  It 
wonld  often  be  unjust  to  beneficiaries  to  compel  them  to  accept  such  Invest- 
mentB, and  tend  to  increase  the  risk  of  ultimate  loss.  The  proper  and  pru- 
dent knowledge  of  values  would  become  more  difficult  and  uncertain.  Watch- 
fulness and  personal  care  would  in  the  main  be  replaced  by  confidence  In 
distant  agents,  and  legal  remedies  would  have  to  be  sought  under  the  dis- 
advantages of  distance  and  before  different  and  unfamiliar  tribunals.  We 
do  not  hesitate,  therefore,  to  recognize  and  declare  as  the  general  rule  that 
the  trustee  who  tDvests  beyond  the  jurisdiction  does  so  at  the  peril  of  being 
bdd  responsible  tot  the  safety  of  the  investment." 

In  Matter  of  Wotton,  59  App.  Div.  684,  69  N.  Y.  Supp.  753,  where 
they  sought  to  charge  an  executor  with  the  loss  which  resulted  in  his 
not  disposing  of  certain  railroad  bonds,  which  belonged  to  the  estate 
at  the  time  of  his  death,  until  a  number  of  years  after  the  executor  had 
been  engag^ed  in  the  performance  of  his  duties  as  such,  the  court  in  his 
opinion  said: 

"It  has  been  settled  In  this  state  that  a  trustee  holding  funds  for  investment, 
b  bound  to  put  them  in  government  or  real  securities.  King  v.  Talbot,  40 
N.  T.  7fi.  The  mle  laid  down  in  that  case  has  been  enforced  by  the  courts, 
and  trustees  have  been  held  to  that  form  of  investment  except  so  far  as  the 
Legislature  has  from  time  to  time  authorized  an  investment  by  trustees  in 
certain  other  spedfled  securities.  But  the  fact  that  the  Iieglslature  has  given 
to  trustees  the  right  to  Invest  In  particular  securities  in  addition  to  those  al- 
lowed by  the  courts  may  be  taken  as  an  indication  of  its  policy  that  the  power 
of  trustees  to  make  investments  Is  not  to  be  enlarged  further  than  It  already 
bai  been  by  statute." 

In  this  connection  I  desire  to  call  attention  to  the  fact  that  our 
Legislature  has  declared  that  it  shall  be  "lawful  for  executors,  admin- 
istrators, guardians  and  trt^tees,  and  others  holding  trust  funds  for 
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.  investment,  to  invest  the  funds  so  held  by  them  in  trust,  in  bonds  or 
stocks  of  any  of  the  cities  of  this  state  issued  pursuant  to  the  authority 
of  any  law  of  this  state."  Laws  1889,  p.  63,  c.  65.  At  a  still  later 
date,  we  have  another  expression  from  our  Legislature,  which  provides 
that: 

"An  executor,  administrator,  gnardian,  trustee  or  other  person  holding 
trust  funds  for  Investment  may  Invest  the  same  in  tbe  same  kind  of  securities 
as  those  in  which  savings  banliB  of  this  state  are  by  law  autborlxed  to  Invest 
tbe  money  deposited  therein,  and  the  Income  derived  therefrom,  and  In  tiODds 
and  mortgages  on  unencumbered  real  property  In  thUi  state  worth  fifty  per 
centum  more  than  the  amount  loaned  thereon."    Ijaws  19Q2,  p.  852,  c  295. 

It  appears  from  the  evidence  that  the  executor  Burr  loaned  to  o«e 
Louis  Sands,  of  the  state  of  Michigan,  the  sum  of  $37,124.94,  which 
said  sum,  by  the  terms  of  the  loan,  was  payable  one  year  from  die  date 
thereof,  with  interest  at  6  per  cent.  The  said  loan  was  evidenced  by 
a  promissory  note.  It  further  appears  that  the  said  note  was  paid 
on  July  24, 1902.  As  will  be  observed,  this  loan  was  made  by  the  ex- 
ecutor Burr  some  3  months  after  the  decease  of  the  testator  and  was 
not  paid  until  more  than  12  months  after  the  same  became  due.  This 
was  an  unauthorized  investment  and  constituted  a  breach  of  trust  on 
the  part  of  the  executor.  King  v.  Talbot,  40  N.  Y.  76 ;  Ormistcm  v. 
Olcott,  84  N.  Y.  339;  Matter  of  Cant,  6  Dem.  Sur.  269;  Bogart  v. 
Van  Velsor,  4  Edw.  Ch.  718 ;  King  v.  King  &  Sharpe,  3  Johns.  Ch. 
552 ;  Matter  of  Myers,  131  N.  Y,  409,  30  N.  E.  135 ;  Deobold  v.  Op- 
permann.  111  N.  Y.  531,  19  N.  E.  94,  2  L.  R.  A.  644,  7  Am.  St  Rep. 
760 ;  Lefever  v.  Hasbrouck,  2  Dem.  Sur.  567. 

It  appears  that  the  executor  Burr  made  numerous  loans  of 
funds  belonging  to  the  estate  of  Henry  A.  Sheldon  in  the  state  of  Ne- 
braska, whidi  said  loans  were  secured  by  mortgages  on  farm  property 
in  that  state.  It  further  appears  that  the  executor  Burr  has  never 
been  in  the  state  of  Nebraska,  and  that  he  has  no  personal  knowl- 
edge of  the  value  or  location  of  any  of  the  said  sevend  farms.  These 
loans  were  made  through  the  agency  of  R.  C.  Peters  &  Co.,  investment 
bankers  of  Omaha,  Neb.  Whenever  a  loan  was  to  be  made,  there 
was  submitted  to  the  executor  Burr  an  abstract  of  title  covering  the 
property  offered  as  security  for  the  loan,  together  with  a  copy  of  the  ap- 
plication therefor.  After  examining  these  papers  he  would  determine 
whether  or  not  to  make  the  loan.  It  appears  from  an  examination  of 
some  of  the  papers  on  which  loans  were  made  by  the  said  executor 
that  in  some  mstances  the  cc^y  of  the  application  for  the  loan,  which 
set  forth  the  amount  and  value  of  the  property,  the  improvements  there- 
on, its  location,  etc.,  was  not,  nor  did  it  purport  to  have  been,  signed 
by  the  applicant,  yet  it  was  largely  on  the  respective  applications  for 
loans  that  the  executor  based  his  knowledge  as  to  the  value  of  the 
property.    As,  for  instance.  Burr  was  asked  this  question: 

"Q.  In  basing  your  knowledge  as  to  the  amount  of  money  which  was  a 
safe  Investment  on  these  various  Nebraska  mortgages,  did  you  base  that 
knowledge  from  the  application  received  by  you  from  R.  C  Peters  &  Co.? 
A.  Largely  on  the  application." 

Later  he  was  asked,  in  reference  to  a  particular  loan  he  made,  this 
question : 


Digitized  by 


Google 


Sur.Ct)  IN  BB  BrsB.  233 

"Q.  How  did  you  know  in  thla  Instance  tfaat  this  estimation  In  the  ap- 
pralaer'a  report  was  correct?  ▲.  I  did  not  know  only  from  the  application, 
tbat  laalL" 

Again,  it  appears  from  an  examination  of  some  of  the  abstracts 
covering  the  property  on  which  loans  were  made  that  there  were  other 
mortgages  covering  the  same  property  which  were  unsatisfied  of  record 
at  the  time  the  executor  Burr  made  a  loan  on  that  property.  I  am 
unaUe  to  state,  from  an  examination  of  some  of  the  abstracts  covering 
the  property  on  which  mortgages  were  given  to  secure  loans,  that  the 
mortgage  taken  by  tiie  executor  Burr  in  the  case  of  a  particular  loan 
was  the  first  mortgage  and  the  only  incumbrance  on  the  property. 
There  is  evidence  ^fore  me,  however,  which  shows  that  some  of  the 
mortgages  which  appear  to  have  been  prior  Hens  on  the  property  were 
discharged  and  satisfied  of  record  at  a  date  subsequent  to  the  record- 
ing of  certain  mortgages  which  were  taken  by  the  executor  Burr  on 
account  of  loans  which  he  made.  It  does  not  appear  that  there  was 
any  necessity  for  making  these  loans  in  the  state  of  Nebraska.  On 
the  other  hand,  in  the  case  of  each  loan,  it  was  a  free  and  voluntary  act 
on  the  part  of  the  executor.  In  making  these  loans  the  executor  did 
not  exercise  that  degree  of  diligence  and  prudence  which  an  executor  or 
trustee  is  called  upon  to  exercise  in  the  placing  of  trust  funds.  In 
other  words,  each  and  every  investment  by  the  executor  Burr  of  trust 
funds,  belonging  to  the  estate  of  Henry  A.  Sheldon,  deceased,  in  the 
state  of  Nebraska,  was  unauthorized  and  illegal.  Ormiston  v.  Olcott, 
84  N.  Y.  339;  King  v.  Talbot,  40  N.  Y.  76;  Matter  of  Wotton,  59 
App.  Div.  584,  69  N.  Y.  Supp.  753. 

On  December  12, 1902,  the  executrix,  Scebelia  H.  Sheldon,  presented 
a  verified  claim  against  the  estate  of  Henry  A.  Sheldon  to  her  coex- 
ecutor  George  M.  Burr,  which  said  claim  amounted  to  $38,485.96, 
of  which  $17,370.41  was  represented  as  principal  and  $21,115.55  was 
interest  thereon.  This  claim  consisted  of  various  items,  among  which 
were  the  following:  A  demand  note  for  $1,631,  with  interest,  dated 
April  9,  1878 ;  a  demand  note  for  $405.47,  with  interest,  dated  Janu- 
ary 8,  1880;  a  duebill  for  $1,450,  "without  interest,"  dated  March 
15, 1872 ;  a  written  acknowledgment  of  the  receipt  .from  Scebelia  H. 
Sheldon  of  $2,825,  dated  February  1,  1875;  a  written  acknowledg- 
ment of  the  receipt  from  Scebelia  H.  Sheldon  of  $2,229.32,  dated  April 
18, 1878.  These  were  all  over  the  signature  of  H.  A.  Sheldon.  The 
balance  of  the  claim  purports  to  have  been  a  book  account  extending 
from  July  1,  1878,  to  January,  1900.  Nothing  appears  to  have  been 
paid  on  the  note  of  $1,631  prior  to  the  verification  of  the  claim.  There 
is  an  indorsement  of  $25  on  the  note  of  $405.47,  which  indorsement  was 
made  January  8,  1880.  Nothing  was  paid  on  the  duebill  at  the  time 
of  the  verification  of  the  claim,  nor  was  anything  paid  on  either  the 
$2,825  claim  or  on  the  $2,229.32  claim  down  to  the  time  of  the  verifi- 
atioa  of  the  claim.  There  is  nothing  before  me  which  in  any  way  shows 
the  items  which  go  to  make  up  the  book  account.  Upon  this  claim 
being  presented  by  Scebelia  H.  Sheldon  to  her  coexecutor,  George  M. 
Burr,  the  latter  paid  her  the  sum  of  $38,485.96,  and  took  her  receipt 
therefor,  which  bears  date  December  12,  1902. 
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Section  2719  of  the  Code  of  Civil  Procedure,  among  other  things, 
provides  as  follows : 

"An  executor  or  administrator  shall  not  satisfy  bis  own  debt  or  claim  out 
of  tbe  property  of  tbe  deceased  until  proved  to  and  allowed  by  tbe  surrogate." 

No  proceedings  were  had  with  reference  to  the  above  claim,  except 
as  hereinbefore  specified.  Therefore  the  payment  by  the  executor  Bun- 
was  unwarranted  and  without  authority.  Ledyard  v.  Bull,  119  N.  Y. 
62,  72,  23  N.  E.  444 ;  Redf.  Surr.  (6th  Ed.)  §  641.  It  further  appears 
that  the  greater  portion,  if  not  all,  of  the  said  claim  was  barred  by 
the  statute  of  limitations.  Code  Civ.  Proc.  §  382.  This  being  true, 
it  was  the  legal  duty  of  the  executor  Burr  to  have  opposed  the  payment 
of  the  same.  McLiaren  v.  McMartin,  36  N.  Y.  88 ;  Butler  v.  Johnson, 
111  N.  Y.  204,  18  N.  E.  643;  Hamlin  v.  Smith,  72  App.  Div.  601,  76 
N.  Y.  Supp.  258.  In  McLaren  v,  McMartin,  supra,  the  court,  in 
speaking  of  the  duty  of  an  administrator  to  pay  the  debts  of  a  dece- 
dent, says: 

"But  In  respect  to  demands  barred  at  tbe  deatb  of  tbe  intestate  the  admin- 
istrator is  under  no  such  obligation.  Tbe  immunity  of  the  estate  is  absolute. 
His  position  is  purely  fiduciary.  It  is  bis  right  and  bis  duty  to  apply  tbe 
funds  In  bis  hands  to  tbe  satisfaction  of  all  legal  demands ;  but  be  has  no  re- 
trospective authority  to  contract  debts  In  the  name  of  tbe  intestate,  or  to 
revive  those  which  were  extinguished  by  law  in  his  lifetime." 

In  the  case  of  Butler  v.  Johns<ai,  111  N.  Y.  212,  18  N.  E.  643,  the 
court  says: 

"An  executor  or  administrator  Is  bound  to  set  up  Ibe  bar  of  the  statute, 
and  be  would  not  be  allowed  in  his  accounting  any  sum  paid  upon  a  debt 
which,  at  the  time  of  its  payment  by  bim,  was  barred  by  such  statute.  As 
ngalnst  an  estate,  therefore,  a  debt  barred  by  the  statute  must  be  regarded 
as  no  debt  There  Is  not  only  no  moral  obligation  to  pay  it,  but,  on  tbe  con- 
trary, there  is  a  duty  to  set  up  tbe  bar  of  the  statute  resting  upon  tbe  ex- 
ecutor or  administrator." 

It  does  not  appear  from  the  evidence, that  either  Mrs.  Van  Slyke, 
Mrs.  Burr,  or  Mrs.  Wiggins  had  any  knowledge  of  the  presentation  and 
payment  of  the  claim  until  long  after  the  same  was  paid.  Therefore 
they  could  not,  in  the  absence  of  any  evidence  to  that  effect,  be  deemed 
to  have  assented  tp  the  payment  of  the  claim.  As  tending  to  show  that 
Mrs.  Wiggins  gave  her  assent  to  the  payment  of  the  claim  of  Scebelia 
H.  Shel(k>n,  there  was  received  in  evidence,  at  the  instance  of  the  ex- 
ecutor Burr,  a  letter  which  was  marked  "Exhibit  J,"  which  letter  b&ars 
date  March  12th.  The  year  in  which  said  letter  was  written  does  not 
appear  upon  the  said  letter,  but  from  the  evidence  in  the  case  it  appears 
that  the  same  was  written  no  earlier  than  in  the  year  1904.  There  is 
nothing  in  this  letter  from  which  it  can  be  said  that  Mrs.  Wiggins  knew 
of  the  claim  which  Mrs.  Sheldon  presented  to  the  estate  on  December 
13,  1902,  or  of  the  items  which  go  to  make  up  the  same ;  nor  is  there 
anything  in  the  case  from  which  it  can  be  said  that  Mrs.  Wiggins  rati- 
fied the  action  of  the  executor  with  reference  to  this  claim.  Adair  v. 
Brimmer,  74  N.  Y.  539.  The  court,  in  its  opinion,  at  pages  553  and 
554,  says : 

"To  establish  a  ratification  by  a  cestui  que  trust,  tbe  fact  must  not  only  be 
clearly  proved,  but  It  must  be  shown  that  tbe  ratification  was  made  with  full 
knowledge  of  all  the  material  particulars  and  circumatances,  and  also  in  a 
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ctLK  like  the  present  that  the  cestui  que  trust  was  fully  apprised  of  the  efTect 
of  the  acts  ratified,  and  of  his  or  her  l^al  rights  in  the  matter.  Oonflrmation 
and  ratification  imply  to  legal  minds  knowledge  of  a  defect  in  the  act  to  be 
confirmed,  and  of  the  right  to  reject  or  ratify  it  The  cestui  que  trust  must 
therefore  not  only  have  been  acquainted  with  the  facts,  but  apprised  of  the 
law,  how  these  facts  would  be  dealt  with  by  a  court  of  equity.  All  that  is 
implied  in  the  act  of  ratification,  when  set  up  In  equity  by  a  trustee  against 
his  cestui  que  trust,  must  be  proved,  and  will  not  be  assumed.  The  maxim 
'ignorantia  legis  excusat  neniinem '  cannot  be  invoked  in  such  a  case.  The 
cestui  que  trust  must  be  shown  to  hare  been  apprised  of  his  legal  rights." 

Subsequent  to  the  death  of  Scebelia  H.  Sheldon,  and  on  April  4, 
1904,  the  executor  Burr  presented  to  and  caused  to  be  filed  in  the  Sur- 
rogate's Court  of  the  county  of  Broome  his  petition  and  an  account  in 
the  matter  of  the  estate  of  Henry  A.  Sheldon,  deceased,  and  asked 
that  the  said  account  be  judicially  settled.  A  citation  was  thereupon 
duly  issued  to  all  the  parties  interested  in  the  said  estate,  includine 
Mary  E.  Wiggins,  the  petitioner  in  this  proceeding.  Said  citation  was 
returnable  on  the  29th  day  of  April,  1904,  and  the  said  Mary  E.  Wig- 
gins was  duly  cited  to  attend  a  judicial  settlement  of  the  said  account. 
Objections  to  the  said  account  were  duly  filed  by  several  of  the  per- 
sons interested  therein,  but  the  said  Mary  E.  Wiggins  did  not  per- 
sonally appear  at  any  time  in  the  said  proceedings,  which  were  ad- 
journed from  time  to  time ;  but  she  did  appear  by  S.  C.  Millard, 
Esq.,  on  May  4,  1904,  that  being  one  of  the  times  to  which  said  pro- 
ceeding was  adjourned.  At  a  later  date,  and  on  July  8,  1904,  the  ob- 
jections which  had  been  filed  to  the  said  account  were  withdrawn, 
and  on  July  26,  1904,  a  decree  was  filed  and  entered  in  the  office  of 
the  surrogate  of  the  county  of  Broome,  judicially  settling  the  said  ac- 
count. Never  having  been  reversed,  it  must  be  regarded  as  conclusive 
evidence  against  the  petitioner  herein  that  the  item  of  $38,485.96, 
allowed  to  the  accounting  party  for  money  paid  to  Scebelia  H.  Sheldon 
in  satisfaction  of  her  claim  as  a  creditor,  is  correct.  Code  Civ.  Proc. 
§  2742;  Altman  v.  Hofeller,  152  N.  Y.  498,  46  N.  E.  961. 

Generally  speaking,  a  trustee  is  not  justified,  in  the  absence  of  some 
authority  in  the  instrument  creating  the  trust,  to  the  contrary,  in  con- 
tinuing an  investment  formerly  made  by  the  testator  which  they  would 
not  be  justified  themselves  in  making.  Perry,  Trusts,  §§  454, 465.  It  is 
their  duty  to  convert  such  stocks  into  money  within  a  reasonable  time 
after  the  creation  of  the  trust.  Perry,  Trusts,  §§  454,  465 ;  Adams  v. 
Van  Vleck,  4  Dem.  Sur.  343 ;  Matter  of  Wotton,  59  App.  Div.  584, 
69  N.  Y.  Supp.  753;  King  v.  Talbot,  40  N.  Y.  76;  Warren  v.  Union 
Bank  of  Rochester,  167  N.  Y.  259,  51  N.  E.  1036,  43  L.  R.  A.  256, 
68  Am.  St.  Rep.  777.  Among  the  assets  belonging  to  the'  estate  of 
Henry  A.  Sheldon  at  the  time  of  his  death  were  stocks  in  different 
banking  institutions  and  stock  in  a  manufacturing  corporation.  None 
of  these  stocks  were  sold,  but  the  executors  continued  to  hold  them  as 
investments.  It  does  not  appear  that  the  executor  Burr  made  any  effort 
to  sell  any  of  these  stocks ;  on  the  other  hand,  he  considered  them  a 
good,  safe  investment.  It  does  not  appear,  however,  that  the  peti- 
tioner stated  to  the  executor  Burr  on  different  occasions  that  she  did 
not  want  any  of  the  property  (referring  to  both  real  and  personal)  sac- 
rificed.   It  does  not  appear  from  the  evidence  that  it  would  have  been 
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necessary  to  have  sacrificed  any  of  these  stocks  in  order  to  have  effect- 
ed a  sale  of  the  same.  I  am  of  the  opinion  and  hold  that  it  was  the 
duty  of  the  executor  to  have  disposed  of  these  stocks  within  a  reason- 
able time  after  the  death  of  Henry  A.  Sheldon.  The  evidence  shows 
that  in  or  about  the  month  of  October,  1904,  a  portion  at  least  of  the 
stocks  and  mortgages  belonging  to  the  estate  of  Henry  A.  Sheldcwi 
were  divided  between  the  petitioner  herein  and  Isabel  D.  Burr,  and 
that  the  said  petitioner  on  October  25,  1904,  executed  an  instrument 
acknowledging  the  receipt  from  George  M.  Burr,  as  executor  of  the 
estate  of  Henry  A.  Sheldon,  deceased,  of  the  stocks  and  securities  just 
above  referred  to  "as  a  partial  payment  in  settlement  of  a  portion  of 
the  personal  estate  of  the  said  deceased."  Having  done  this,  the  peti- 
tioner is  now  precluded  in  this  proceeding  from  questioning  any  of 
these  investments,  except  in  so  far  as  they  relate  to  the  acts  and  con- 
duct of  the  said  executor  in  the  management  of  the  said  estate. 

We  have  thus  far  considered  some  of  the  specific  questions  which 
have  been  raised  in  this  proceeding.  We  will  now  pass  to  the  ques- 
tion as  to  whether  or  not  the  executor  should  be  removed.  In  deter- 
mining this  question  it  is  the  duty  of  the  court  to  take  into  considera- 
tion all  of  the  acts  of  the  executor  which  in  any  way  affect  the  trust 
which  he  has  undertaken.  While  for  some  purposes  the  petitioner  is 
estopped  from  questioning  the  payment  to  Scebelia  H.  Sheldon,  and 
while  she  is  precluded  by  her  own  act  from  calling  upon  the  executor 
Burr  to  make  good  any  loss  which  she  may  sustain  by  reason  of  her 
having  accepted  certain  stocks  and  securities,  which  were  mentioned 
in  her  receipt  under  date  of  October  26,  1904,  yet  his  acts  in  relation 
to  those  matters  should  be  considered  by  the  court  in  determining  the 
question  now  tmder  consideration  and  are  admissible  for  that  purpose. 
While  the  evidence  shows  that  no  loss  has  thus  far  been  occasioned  by 
reason  of  any  of  the  investments  made  by  the  executor,  yet  it  cannot 
be  said  that  this  was  due  to  diligence  and  prudence  on  iht  part  of  the 
executor,  as  the  undisputed  evidence  shows  that  the  loan  to  Louis  Sands 
of  Manistee,  Mich.,  of  $37,124.94  was  in  no  way  secured,  and  that  his 
investments  in  the  state  of  Nebraska  (which  he  had  no  ripht  to  make) 
were  not  attended  with  that  degree  of  care  and  foresight  which  the 
executor  was  called  upon  to  exercise.  As  hereinbefore  stated,  the 
payment  by  the  executor  Burr  of  $38,485.96  to  his  coexecutor  Scebelia 
H.  Sheldon,  was  unwarranted  and  without  authority,  as  the  said  claim 
was  never  legally  established,  and  the  greater  portion,  if  not  all  of  it, 
was  barred  by  the  statute  of  limitations.  It  further  appears  that  the 
said  claim  was  presented  to  the  executor  Burr  on  the  12th  day  of  Decem- 
ber, 1902,  and  paid  by  him  on  the  same  date.  In  this  connection  it  is 
but  proper  to  call  attention  to  the  fact  that  Scebelia  H.  Sheldon  made 
a  will  on  December  8,  1902,  which  will  has  since  been  admitted  to 
probate,  and  by  the  terms  of  which  George  M.  Burr  is  named  as  execu- 
tor and  as  one  of  the  three  residuary  legatees.  It  does  not  affirma- 
tively appear  that  the  said  executor  Burr  knew  of  the  making  of  this 
will  at  the  time  he  paid  the  claim  of  Scebelia  H.  Sheldon,  but  it  does 
appear  that  he  knew  of  the  provisions  of  the  will  and  that  he  communi- 
cated the  contents  thereof  to  the  petitioner  herein  some  time  during 
the  latter  part  of  December,  1902.     It  further  appears  that  the  exec- 
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utor  Burr  told  the  petitioner  that  it  would  not  be  necessary  for  her 
to  appear  in  Surrc^te's  Court  on  the*  8th  day  of  July,  1904  (that 
being  a  time  to  which  the  accounting  of  George  M.  Burr,  as  surviv- 
ing executor  of  the  last  will  and  testament  of  Henry  A.  Sheldon,  de- 
ceased, had  been  adjourned) ,  as  he  would  look  after  her  interests. 

Without  discussing  the  case  more  at  length,  and  without  having 
fully  considered  all  of  the  points  raised  by  the  petitioner  herein,  I 
hold  that  facts  have  been  established  by  the  petitioner  which  bring  this 
case  within  subdivision  2  of  section  268S  of  the  Code  of  Civil  Procedure, 
and  that  the  petitioner  is  entitled  to  a  decree  revoking  the  letters  tes- 
tamentary heretofore  issued  to  George  M.  Burr  in  the  matter  of  the 
estate  of  Henry  A.  Sheldon,  deceased.  In  reaching  this  conclusion  I 
have  not  been  unmindful  of  that  rule  of  law  which  provides  that  "the 
power  of  removal  of  trustees  appointed  by  deed  or  will  ought  to  be 
exercised  sparingly  by  the  court."  Elias  v.  Schweyer,  13  App.  Div. 
336,  340,  43  N.  Y.  Supp.  65 ;  Matter  of  Seymour's  Estate  (Sup.)  17 
N.  Y.  Supp.  91.  It  is  insisted  by  the  counsel  for  the  executor  that  the 
latter  should  not  be  removed,  because  he  acted  in  good  faith  in  the  mat- 
ter .of  making  investments  and  otherwise  in  the  administration  of  the 
estate.  I  am  obliged  to  view  the  matter  in  a  different  light,  as  it 
has  been  repeatedly  held  that : 

"Good  faith  and  tionest  intentions  will  not  protect  men  In  the  performance 
of  a  tmst,  when  they  depart  from  prudential  rales  which  the  experience  of 
others  In  similar  transactlong  has  approved  as  the  onlj  safe  gnldes."  Matter 
of  Cant,  5  Dem.  Snr.  268,  272;  Bogart  t.  Van  Velaor,  4  Edw.  Ob.  718. 

A  decree  may  be  made  in  accordance  with  the  terms  of  this  decision, 
the  question  of  costs  to  be  fixed  at  the  time  of  the  making  of  the  decree. 
Decreed  accordingly. 


<48  Misc.  Rep.  77.) 

CITY  OF  NEW  YOBK  v.  WILLIAMS. 

<Manlctpal  Court  of  the  City  of  New  York,  Borough  of  Manhattan,  Tenth 

District    July,  1905.) 

1.  Sunday— PBRArma— Action  to  Rbooveb. 

Under  Greater  New  York  Charter,  Laws  1897,  p.  522,  c.  378,  f  1481, 
prohibiting  certain  entertainments  on  Sunday,  and  providing  that  the 
giving  and  participating  in  the  same  shall  constitute  a  misdemeanor, 
and  that  the  person  so  giving  them  shall  be  subject  to  a  penalty  of  $500, 
recoverable  in  an  action  by  the  dty,  In  addition  to  the  punishment  pro- 
Tided  therefor,  an  action  for  the  penalty  may  be  maintained,  though 
defendant  has  not  been  convicted  of  a  misdemeanor. 

2l  Saiob— Iuxoai,  Exhibitions. 

Under  Greater  New  York  C9iarter,  Laws  1887,  p.  622,  c.  878,  i  1481, 
prohibiting  the  giving  of  certain  entertainments  on  Sunday,  and  pro- 
viding for  a  punishment  criminally,  and  also  a  penalty  recoverable  In  a 
dvil  action,  both  remedies  may  be  pursued  together  or  lndei>endently. 

Action  by  the  city  of  New  York  against  PerCT  G.  Williams  to  re- 
cover a  penalty.    Demurrer  to  complaint  overruled. 

John  J.  Delany,  Corp.  Counsel,  and  Herman  Stiefel,  Asst.  Corp. 
Counsel,  for  plaintiff. 

House,  Grossman  &  Vorhaus,  for  defendant 
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JOSEPH,  J.  Section  1481  of  the  New  Yoric  City  Charter  provides 
as  follows:  ' 

"It  shall  not  be  lawful  to  exhibit  on  the  first  day  of  the  we^,  commonly 
called  Sunday,  to  the  public,  In  any  bolldlng,  garden,  grounds,  concert  room 
or  other  room  or  place  within  the  city  of  New  York,  any  interlude,  tragedy, 
comedy,  opera,  ballet,  play,  farce,  negro  minstrelsy,  negro  or  other  dancing, 
or  any  other  entertainment  of  the  stage,  or  any  part  or  parts  therein  or  any 
equeatrlan,  circus  or  dramatic  performance,  or  any  performance  of  jugglers, 
acrobats  or  rope  dancing.  Any  person  offending  against  the  proyisions  of 
this  section,  and  every  person  aiding  in  such  exhibition  by  advertisements 
or  otherwise,  and  every  owner  or  lessee  of  any  building,  part  of  a  building, 
groimd,  garden  or  concert  room  or  other  room  or  place,  who  shall  lease  or 
let  out  the  same  for  the  purpose  of  any  such  exhibition  or  performance,  or 
assent  that  the  same  be  used  for  any  such  purpose,  shall  be  guilty  of  a  mis- 
demeanor, and  In  addition  to  punishment  therefor  provided  by  law,  shall  be 
subject  to  a  penalty  of  five  hundred  doUarM  which  penalty  the  corporation 
counsel  of  said  city  is  hereby  authorized  in  the  name  of  the  city  of  New  York 
to  prosecute,  sue  for  and  recover;  and.  In  addition  to  which  every  such  ex- 
hibition or  performance  shall  of  itself,  forfeit,  vacate  and  annul  and  render 
void  and  of  no  effect  any  license  which  shall  have  been  previously  obtained 
by  any  manager,  proprietor,  owner  or  lessee  consenting  to,  causing  or  allow- 
ing or  letting  any  part  of  a  building  for  the  purpose  of  any  such  exhibition 
or  i>erformance."    Laws  1897,  p.  522,  c.  378. 

By  the  provisions  of  this  section  the  Legislature  has  interdicted  cer- 
tain exhibitions  on  the  Sabbath,  and  has  declared  that  the  giving  and 
participating  in  the  same  shall  constitute  a  misdemeanor,  and,  in  addi- 
tion to  the  punishment  provided  by  law  therefor,  the  offender  shall 
be  subject  to  a  penalty  of  $500,  recoverable  in  an  action  by  the  city 
of  New  York.  The  city,  claiming  that  the  defendant  has  become  amen- 
able to  this  law,  has  brought  this  action  to  recover  the  penalty.  The 
defendant,  in  effect,  demurs  to  the  suit,  on  the  ground  that  he  has  not 
been  charged,  tried,  or  convicted  of  the  criminal  offense,  and  that,  as 
the  act  provides  that  in  addition  to  the  punishment  provided  by  law 
for  the  crime  he  is  subject  to  the  penalty,  the  conviction  is  a  condition 
precedent  to  the  maintenance  of  an  action  for  the  penalty ;  the  reason- 
ing being  that,  until  it  has  been  established  by  a  trial  and  conviction 
that  he  is  guilty  of  a  misdemeanor  and  has  incurred  the  liability  of 
punishment  therefor,  there  is  nothing  to  which  to  add  the  liability  for 
the  prescribed  penalty.  The  argument  is  ingenious,  but  unsound.  The 
policy  of  providing  two  punishments  for  the  infraction  of  interdicted 
acts,  one  by  a  criminal  prosecution  as  for  a  misdemeanor  and  the  other 
a  penalty  recoverable  in  a  civil  action,  is  not  new  to  our  laws.  In  fact, 
it  may  be  said  to  have  become  a  part  of  the  policy  of  the  state  in  re- 
spect to  repressive  legislation.  Thus,  over  70  years  ago,  it  was  adopt- 
ed in  respect  to  certain  forbidden  acts  in  connection  with  the  selling  of 
liquors.  Later  it  was  applied  to  offenses  against  imitations  of  butter, 
but  still  later  to  certain  infractions  of  the  fish  and  game  laws,  and  also 
of  the  forestry  laws. 

Defendant's  counsel  concedes  that  it  is  within  the  power  of  the  Legis- 
islature  to  thus  prescribe  two  punishments  for  the  same  offense,  but  he 
argues  that  the  peculiar  language  of  the  act  under  which  this  action  is 
brought  requires  that  the  crime  of  misdemeanor  be  first  established 
by  a  conviction  before  the  civil  action  for  the  penalty  can  lie.  It  is 
true  that  the  language  of  the  act  is  slightly  different  from  the  language 
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of  former  acts ;  but  there  is  nothing  in  the  change  of  language  to  indi- 
cate an  intention  on  the  part  of  the  Legislature  to  change  the  rules  of 
law  which  have  become  established  by  repeated  decisions.  People  v. 
Stevens,  13  Wend.  341;  Blachley  v.  Moser,  15  Wend.  216;  People  v. 
Waterbury,  44  Hun,  493 ;  People  v.  Rohrs,  49  Hun,  150, 1  N.  Y.  Supp. 
672;  Rollins  v.  Breed,  54  Hun,  485,  8  N.  Y.  Supp.  48;  People  v.  Sny- 
der, 90  App.  Div.  422,  86  N.  Y.  Supp.  415.  In  all  of  the  acts  under 
which  these  cases  were  brought,  the  Legislature  had  provided  for  pun- 
ishment of  the  offenders  against  the  act,  both  by  the  criminal  law  and 
by  a  civil  action  for  the  penalty.  Each  of  the  acts  provided  that  an  in- 
fraction thereof  was  a  misdemeanor,  and  they  further  provided  that 
the  pers<Mi  should  also  be  liable  to  a  penalty  for  such  infraction ;  the 
penalty  being  recoverable  by  civil  action.  By  some  of  the  acts  these 
consequences  were  provided  for  by  separate  sections.  In  others  of  the 
acts,  it  was  provided  by  the  same  section  that  the  offender  was  guilty 
of  a  misdemeanor,  and  in  addition  thereto  was  liable  for  the  prescribed 
penalty. 

The  only  difference  that  I  can  perceive  between  these  acts  and  the 
one  now  under  consideration  is  a  difference  in  expression.  It  is  not 
a  difference  in  principle.  In  considering  the  provisions  of  the  Revised 
Statutes  involved  in  the  case  of  People  v.  Stevens,  where  the  punish- 
ments were  prescribed  in  different  sections,  and  in  which  case  the 
civil  action  for  the  penalty  had  preceded  the  criminal  prosecution, 
which  fact  was  relied  upon  to  defeat  the  criminal  prosecution,  Suther- 
land, J.,  in  affirming  the  judgment,  said : 

"In  this  case,  although  a  specific  i>enalt7  1b  Imposed  for  a  violation  of 
these  sections  0^  the  act,  the  Legislature  have  thought  proper  to  declare  that 
gacb  ylolatloQS  shall  also  be  deemed  misdemeanors  and  be  punishable  by  fine- 
and  Imprisonment  They  stand  upon  the  same  footing  as  though  they  had 
been  misdemeanors  at  common  law  and  the  statute  had  then.  In  addition,  im- 
posed a  penalty." 

In  the  oleomargarine  act,  the  law  provides  that  offenses  against  the 
act  are  misdemeanors,  and  in  addition  thereto  the  party  should  be 
liable  for  a  fixed  penalty.  Under  that  act  as  a  misdemeanor  the  guilty 
party  is  liable  to  the  ptmishment  prescribed  therefor,  and  is  also  liable 
in  addition  thereto  for  the  penalty.  The  fact  that  the  act  under  con- 
sideration prescribes  that,  in  addition  to  the  ptmishment  provided  there- 
for by  law,  the  offender  should  be  subject  to  a  penalty  of  $500,  is  merely 
declaratory  of  the  law.  Had  the  Legislature  intended  that  a  convic- 
tion should  precede  the  liability  for  the  penalty,  it  would  have  used 
more  certain  and  appropriate  language  to  effectuate  its  design,  such  as 
a  declaration  that  upc^i  conviction  the  offender  should  be  liable  to  a 
punishment,  and  in  addition  should  be  subject  to  a  penalty  of  $500. 
Moreover,  it  is  not  conceivable  what  purpose  the  Legislature  would  have 
if  it  intended  that  a  conviction  for  a  misdemeanor  should  render  the 
person  liable  for  a  penalty  as  a  consequence  per  se  of  the  conviction 
in  providing  that  a  separate  and  different  action  must  be  brought  for 
the  penalty.  The  punishment  could  as  well  be  inflicted  upon  the  con- 
viction for  the  crime,  and  not  have  required  an  independent  action  to 
be  prosecuted  by  the  city  to  recover  the  penalty.  It  seems  to  be  per- 
fectly clear  that  under- the  Rohrs  decision  and  under  the  Snyder  de- 
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cision  the  result  of  a  criminal  action  could  not  be  used  for  or  against 
an  alleged  offender  in  a  civil  action. 

These  cases  are  conclusive  that,  in  this  state  at  least,  the  result  of  a 
criminal  action  would  be  no  adjudication  in  the  civil  action.  The  pro- 
vision of  law  under  which  the  Snyder  Case  arose  is:  "Any  person 
violating  any  provision  of  this  section,  is  guilty  of  a  misdemeanor,  and 
in  addition  thereto,  is  liable  to  a  penalty  of  $300" — and  it  was  held  that 
the  penalty  could  be  sued  for,  notwithstanding  there  had  been  a  fail- 
ure to  convict  on  a  prosecution  for  the  crime.  While  the  provision 
then  under  consideration  does  not  set  out  that  any  person  violating  any 
provision  of  this  section  is  guiltj'  of  a  misdemeanor  and  is  liable  to  pun- 
ishment provided  by  law,  that  is  implied,  and  by  inserting  in  the  act  it- 
self these  words  which  the  law  implies  the  result  is  not  changed.  The 
legal  effect  of  the  language  of  section  1481  of  the  charter,  under  which 
this  action  is  brought,  is  to  declare  that  any  offender  against  the  inter- 
dicted acts  is  guilty  of  a  misdemeanor,  and,  in  addition  to  the  punish- 
ment provided  by  law  for  having  committed  a  misdemeanor,  he  is  liable 
to  the  penalty  prescribed  by  the  act  for  having  offended  against  the 
interdicted  acts.  This  penalty  is  to  be  collected  in  the  name  of  the 
city  through  a  civil  action,  and  is  in  no  way  dependent  upon  the  crimi- 
nal action.  They  are  independent,  and  may  be  pursued  together  or 
independently  of  one  another,  and  there  is  nothing  in  the  law  which 
requires  a  proceeding  to  enforce  the  one  punishment  or  the  other  to 
take  precedence  over  the  other.  It  may  be  an  arbitrary  and  drastic 
law,  opposed  to  the  views  of  many  of  our  law-loving  citizens.  It  may 
be,  on  the  other  hand,  a  beneficial  law,  calculated  to  enforce  the  quietude 
of  the  Sabbath.  Whether  our  views  are  in  favor  of  or  against  the 
wisdom  of  the  law,  we  are  not  to  destroy  it  by  specious  subterfuges. 

To  find  in  the  diange  of  the  language  a  change  of  intention  in  the 
Legfislature  to  overthrow  the  oft-repeated  decisions  of  our  courts  would 
be  indeed  doing  violence  to  the  language.  If  the  Legislature  had  in- 
tended to  make  such  a  radical  change  as  contended  for  by  defendant's 
counsel,  it  would  have  adopted  more  certain  and  appropriate  language 
to  effectuate  its  purpose. 

Judgment  for  the  plaintiff,  overruling  the  demurrer,  with  leave,  how- 
ever, to  the  defendant  to  answer  on  payment  of  costs.  Cause  set  down 
for  hearing  for  July  20,  1905,  at  9  a.  m. 

Demurrer  overruled,  with  leave  to  defendant  to  answer,  on  payment 
of  costs. 
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(100  App.  DlT.  eOT.) 

BUOHAL  T.  HIGOIN8. 

(Snpreme  Conrt,  Appellate  Division,  Second  Department.    December  8,  1905.) 

1.  Fraud— Elements  of  Cause  of  Actton. 

In  an  action  for  false  representation,  it  Is  necessary  to. prove  the  re- 
presentation. Its  falsity,  the  Intention  to  deceive,  and  that  plaintiff  re- 
lied on  the  representation  and  was  damaged. 

[Ed.  Note.— For  cases  in  point,  see  voL  23,  Cent  Dig.  Fraud.  U  2,  &, 
17,  24.] 

2,  SAITB— iNTENTIOW    TO    DECEIVE. 

Defendant  purchased  land  at  auction,  paid  for  it,  and  received  a  deed, 
which  he  took  to  his  agent  to  have  recorded.  The  agent  procured  a 
deed  of  the  same  date  to  himself,  which  be  recorded,  withholding  de- 
fendant's deed  from  record.  Defendant  did  not  learn  of  this  till  many 
years  later,  when  he  recorded  his  deed  and  afterward  sold  the  land  to 
plaintiff.  Held,  that  defendant's  representation  that  he  owned  the  land 
was  not  fraudulent. 

Appeal  from  Queens  County  Court. 

Action  by  Augustin  Buchail  against  John  Higgins.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  motion  to  set  aside- the 
verdict  and  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  RICH,  and  MILLER,  JJ. 

Winter  &  Winter,  for  appellant. 
Arthur  Van  De  Water,  for  respondent. 

WOODWARD,  J.  The  complaint  in  this  action  is  based  upon 
fraud.     It  alleges  that: 

"The  defendant  having  offered  to  sell  to  the  plaintiff  a  certain  lot  at 
Bayslde  aforesaid,  known  and  designated  by  the  lot  number  157  on  a  certain 
map  entitled  'Map  of  the  Property  of  the  Bayslde  Liand  Association,  18T2,* 
filed  In  the  office  of  the  clerk  of  the  county  of  Queens,  did,  with  the  intent 
to  deceive  and  defraud  the  plaintiff,  falsely  and  fraudulently  represent  to 
him  that  the  said  lot  was  the  property  of  the  defendant" 

It  then  alleges  the  purchase  of  the  premises  for  $125,  relying  upon 
these  representations,  and  the  receiving  of  a  deed  with  full  covenants 
conveying  the  same,  and  that: 

"In  truth  and  in  fact,  as  the  defendant  then  well  knew,  said  representa- 
tions were  false,  and  the  snld  lot  was  not  the  property  of  the  defendant,  but 
was  the  property  of  the  heirs  at  law  and  next  of  kin  of  Mary  R  Oarll,  de- 
ceased." 

The  complaint  for  a  second  cause  of  action  .sets  up  substantially  the 
same  allegations  in  reference  to  a  second  parcel  of  land  in  the  same  tract. 
The  answer  admits  the  formal  allegations  as  to  residence,  admits  that 
the  plaintiff  purchased  the  premises  for  the  amount  named  in  the  com- 
plaint, but  denies  the  false  and  fraudulent  representations,  leaving  the 
issue  to  be  tried  that  of  fraud  in  -the  representations  of  the  defendant 
in  reference  to  ownership. 

Upon  the  trial  the  plaintiff  put  in  evidence  a  certified  copy  of  a  war- 
ranty deed  from  L.  Bradford  Prince  to  G.  Edward  Carll,  dated  the 
10th  day  of  October,  1872,  and  acknowledged  on  the  19th  day  of  No- 
96  N.Y.8.— 16 
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vember,  1876,  by  which  deed  a  ntunber  of  lots,  including  the  two  lots 
involved  in  this  controversy,  were  conveyed  for  an  expressed  consid- 
eration of  $1,820.  This  deed  was  recorded  November  22, 1875.  Plain- 
tiff then  offered  in  evidence  the  will  of  G.  Edward  Carll,  by  which  he 
devised  all  of  his  real  property  to  his  wife,  Mary  G.  Carll.  The  plain- 
tiff's attorney,  over  the  objection  and  exception  of  the  defendant,  was 
permitted  to  testify  that  he  had  examined  the  title  to  this  real  estate 
and  found  that  some  time  prior  to  1872  the  title  was  in  a  man  named 
L.  Bradford  Prince ;  that  in  1875  a  deed  was  recorded  from  L.  Brad- 
ford Prince  to  G.  Edward  Carll,  and  that  no  deed  conveying  the  prop- 
erty had  been  made  to  the  defendant;  and  that  the  record  title  still 
remained  in  G.  Edward  Carll  or  his  estate.  The  same  witness  also 
testified  that  he  had  in  1886  or  1887  examined  the  defendant  in  supple- 
mentary proceedings,  and  that  defendant  then  testified  that  he  did  not 
own  the  property;  that  G.  Edward  Carll  owned  the  property,  and 
he  had  no  interest  in  it ;  that  the  examination  was  reduced  to  writing ; 
and  that  he  had  made  search  all  over  his  office  for  it,  and  had  made  in- 
quiry from  every  one  who  borrowed  it,  and  "I  cannot  find  it"  De- 
fendant objected  to  this  evidence  on  the  grounds  that  it  was  irrele- 
vant, immaterial,  and  incompetent,  and  that  the  examination  itself 
was  the  best  evidence,  and  took  an  exception  to  the  admission  of  the 
evidence.  Defendant  likewise  moved  to  strike  out  the  evidence  on  the 
same  grounds.    The  motion  was  denied,  and  defendant  excepted. 

On  cross-examination  the  plaintiff's  attorney  admitted  that  he  had 
found  a  deed  on  record,  dated  October,  1872,  recorded  in  1893  or  1893, 
from  Mr.  Prince  to  the  defendant;  that  the  deed  to  defendant  and  that 
to  Mr.  Carll  was  of  the  same  property  and  of  precisely  the  same  date ; 
and  that  Mr.  Carll's  deed  was  recorded  in  1875,  while  that  of  the  de- 
fendant was  not  recorded  until  1902  or  1903.  The  defendant,  to 
meet  the  plaintiff's  case,  put  in  evidence  an  original  warranty  deed 
from  L.  Bradford  Prince  to  John  Higgins,  dated  the  10th  day  of 
October,  1872,  and  acknowledged  on  the  same  date,  by  which  deed 
a  number  of  lots,  including  the  two  here  in  dispute,  were  conveyed  for 
an  expressed  consideration  of  $1,220.  This  deed  was  not  recorded 
until  March  20,  1902.  There  is  no  question  raised  as  to  the  genuine- 
ness of  this  original  deed,  acknowledged  upon  the  day  of  its  execution, 
and  the  defendant  testified  that  on  the  10th  day  of  October,  1872. 
about  half  past  3  or  4  o'clock  in  the  afternoon,  he  bought  these  lots 
at  public  auction,  and  paid  for  them,  and  got  the  deed  from  Mr.  Prince 
at  Bayside ;  that  Mr,  Carll  was  his  real  estate  agent,  and  that  same  night 
he  took  his  deed  to  Mr.  Carll's  office,  and  told  Mr.  Carll  of  his  pur- 
chase, and  said  he  wanted  to  get  his  deed  recorded  the  next  morning ; 
that  Mr.  Carll  said  he  would  attend  to  it,  and  he  left  the  deed  with  him 
for  that  purpose;  that  when  Mr.  Carll  stopped  doing  business  for  the 
defendant  this  deed  came  to  him  with  his  other  papers;  that  the  first 
knowledge  that  he  had  that  Carll  had  not  recorded  his  deed,  but  had  taken 
one  in  his  own  name,  was  given  him  b^  a  certain  Mr.  Van  Nostrand,  and 
that  the  next  day,  March  20, 1902,  he'put  his  deed  on  record ;  that  Carll 
knew  that  defendant  owned  the  lots  and  had  paid  for  them  when  he 
took  the  deed  to  himself;  and  that  Mr.  Prince  knew  it. 

This  evidence  on  the  part  of  the  defendant  is  not  contradicted  in  any 
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measure,  except,  possibly,  by  the  testimony  of  plaintiff's  attorney 
in  reference  to  the  alleged  examination  in  supplementary  proceedings, 
and  we  are  unable  to  concur  in  the  conclusion  reached  by  the  learned 
court  in  holding  that  the  plaintiff  had  established  the  cause  of  action 
alleged.  If  the  defendant  s  version  of  the  transaction  is  correct  (and 
it  is  strongly  supported  by  the  original  deed  from  the  common  source 
of  title,  bearing  the  same  date  of  that  under  which  the  plaintiff  claims 
the  title  to  be  in  another  party),  he  was  the  equitable,  if  not  the  legal, 
owner  of  the  premises  at  the  time  of  the  sale  to  the  plaintiff,  and  he 
had  a  right  to  claim  such  ownership.  The  deed  to  Carll  was  merely  an 
apparent  cloud  upon  the  title,  and  the  plaintiff  would  undoubtedly  be 
entitled  to  have  that  cloud  cleared  away;  but  it  can  hardly  be  said, 
under  the  facts  which  appear  to  be  conceded,  for  they  are  not  disputed, 
that  the  plaintiff  has  established  that  the  defendant  knowingly  misrep- 
resented the  facts  in  claiming  to  be  the  owner  of  the  premises.  Mr. 
Carll,  if  he  purchased  the  premises,  did  so  knowing  that  they  already 
belonged  to  the  defendant.  He  purchased  them,  not  only  with  knowl- 
edge of  the  facts,  but  in  violation  of  his  duty  as  the  agent  of  the  defend- 
ant. He  could  get  no  title  by  recording  his  deed  and  withholding  that 
of  his  principal,  though  a  third  party  might  be  protected  if  he  had  pur- 
chased in  good  faith  and  without  knowledge  of  the  facts.  In  an  action 
for  false  representation,  it  is  necessary  to  establish  the  representation, 
its  falsity,  the  intention  to  deceive,  and  that  the  plaintiff  relied  upon  the 
representation  and  has  suffered  damage  thereby  (Grosjean  v.  Galloway, 
»2  .^pp.  Div.  380.  382, 81  N.  Y.  Supp.  871,  and  authorities  there  cited)  ; 
and  we  are  of  opinion  that  the  evidence  properly  in  this  case  does  not 
K-arrant  the  conclusion  that  the  defendant  intended  to  deceive  the  plain- 
tiff. Indeed,  it  seems  to  us  that  the  undisputed  evidence  establishes 
that  the  defendant  believed  that  he  was  in  fact  the  owner  of  the  prem- 
ises. The  mere  fact  that  there  is  an  apparent  cloud  upon  the  title 
does  not  justify  a  finding  of  intentional  fraud  on  the  part  of  the  de- 
fendant, and  this  is  the  essence  of  the  action  presented  by  the  plead- 
ings.   Fraud  must  be  proven.     It  cannot  be  presumed. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event.  All  concur;  HOOKER,  J., 
in  result. 


TB  App.  Dlv.  eO«.) 

FITZGERALD  T.  WARHOLT. 

iSnpreme  Conrt,  Appellate  IMrlslon,  Second  Department    December  8,  1905.) 

A]miAI.B— IMJUBICS    BY    DOQ — OwHIK'S    KnOWLEDGB— EVIDENCE — SUFFICIENCY. 

In  an   action  for  injuries   sustained  by  being  bitten  by   defendant's 
doi^  evidence  considered,  and  held  to  warrant  a  finding  tbat  defendant- 
knew  facts  snfRcient  to  apprise  bim  that  tbe  dog  was  likely  to  bite  per- 
■ond  on  tbe  highway  adjoining  defendant's  premises. 

HocAae,  3^  dissenting. 

.\ppeal  from  City  Court  of  Yonkers. 

.\ction  by  Eugene  Fitzgerald,  by  Kate  Fitzgerald,  his  guardian  ad 
litem,  against  Joseph  Warholy.  From  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 
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Argued  before  BARTLETT,  WOODWARD,  HOOKER,  and 
MILLER,  JJ. 

George  C.  Andrews,  for  appellant. 
Thomas  F.  Curran,  for  respondent. 

WOODWARD,  J.  Eugene  Fitzgerald,  by  his  guardian  ad  litem, 
brings  this  action  to  recover  damages  alleged  to  have  been  sustained 
by  being  Wtten  by  a  dog  owned  by  the  defendant  while  the  plaintifiF 
was  upon  one  of  the  public  streets  of  the  city  of  Yonkers.  There  is 
no  dispute  as  to  the  ownership  of  the  dog,  and  practically  no  conflict 
of  evidence  as  to  the  fact  of  the  plaintiff  being  attacked  and  injured 
by  the  dog,  and  the  only  question  of  any  importance  bearing  upon  the 
liability  of  the  defendant  is  as  to  the  latter's  knowledge  of  the  vicious 
character  of  the  dog.  There  was  evidence  to  show  that  the  dog  had 
been  seen  to  run  out  and  attack  people  who  were  getting  on  and  off  of 
street  cars  which  passed  the  defendant's  premises  where  the  dog  was 
kept,  and  that  the  defendant  had  at  times  seen  the  dog  rushing  at 
people  and  had  called  him  back.  Witnesses  testified  that  the  dog  had 
snapped  at  them,  and  that  this  was  done  by  grabbing  at  them  with  his 
open  mouth ;  and  one  witness  testified  that  he  had  seen  the  dog  tear 
a  woman's  dress  as  she  was  getting  off  the  street  car.  Some  of  these 
things  appear  to  have  been  done  in  the  presence  of  the  defendant, 
and,  while  he  denies  that  he  had  any  knowledge  of  any  vicious  ten- 
dencies on  the  part  of  the  dog,  we  are  persuaded  that  the  evidence  was 
sufficient  to  justify  the  jury  in  finding  that  the  defendant  knew  of  facts 
which  were  sufficient  to  apprise  him  that  the  dog  was  likely  to  attack 
and  bite  persons  upon  the  highway. 

There  was  an  effort  to  show  that  the  plaintiff  brought  the  damages 
upon  himself  by  reason  of  his  teasing  the  dog ;  but  the  evidence  fails 
to  show  that  the  boy  was  doing  anything  at  the  time  the  attack  was 
made. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur,  except  HOOKER,  J.,  who  dissents. 


(10!>  App.  Dly.  612.) 

MILLER  et  al.  v.  ERIB3  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Departin«it    December  8,  1903.) 

LiIMTTATIOn     OF     AOnOHB— OOMMENCBMENT     OF    ACTION— AHENDMENT     TO     COlf- 

PLAiHT— Change  of  Cause  of  Action. 

A  complaint  in  an  action  under  Code  Civ.  Proc.  §  1902,  for  the  neg- 
ligent death  of  an  employ?,  which  alleges  that  the  death  of  the  employe 
was  due  to  the  negligence  of  the  employer  in  furnishing  him  with  a  de- 
fective engine  with  which  to  work,  may  be  amended  after  the  expiration 
of  a  year  from  the  time  of  the  happening  of  the  accident  by  alleging 
the  service  of  the  notice  required  by  the  employer's  liability  act,  ■  to- 
gether with  otbet  matters  essential  to  bring  the  case  within  the  act; 
the  amendment  not  changing  the  cause  of  action  within  section  723,  al- 
lowing amendments  in  furtherance  of  Justice  which  do  not  substantially 
change  the  claim  made  in  the  original  complaint 

Appeal  from  Special  Term. 

Action  by  Catherine  Miller,  as  administratrix  of  John  F.  Miller,  de- 
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ceased,  against  the  Erie  Railroad  Company.  From  an  order  grant- 
ing a  motion  for  leave  to  serve  an  amended  complaint,  defendant  ap- 
peals.   Affirmed. 

Argued  before  HiRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Henry  Bacon,  for  appellant. 
M.  B.  Patterson,  for  respondent. 

WOODWARD,  J.  This  action  is  one  to  recover  damages  for  the 
death  of  one  John  F.  Miller,  plaintiff's  intestate.  The  original  com- 
plaint set  up  a  common-law  action  for  negligence,  or  rather  an  ac- 
ti(Mi  under  flie  provisions  of  section  1902  of  the  Code  of  Civil  Proce- 
dure ;  it  being  alleged  that  plaintiff's  intestate  came'  to  his  death  on  or 
about  the  3d  day  of  January,  1904,  by  reason  of  the  negligence  of  the 
defendant  in  supplying  a  dangerous  and  defective  locomotive  engine 
and  tender  for  the  plaintiff's  mtestate  to  work  with,  etc.  Issue  was 
joined,  and  the  acticm  was  placed  upon  the  calendar  of  the  court,  and 
was  put  over  two  or  three  terms  by  consent.  Then  the  plaintiff  made 
a  motion  to  amend  the  complaint  by  inserting  an  allegation  that  the 
notice  required  by  the  employer's  liability  act  had  been  served,  together 
with  some  other  matters  of  amplification  of  the  previous  allegations. 
This  motion  to  amend,  which  was  essential  to  bring  the  case  within 
the  provisions  of  the  employer's  liability  act,  was  not  made  until  after 
the  expiration  of  one  year  from  the  time  of  the  happening  of  the  acci- 
dent ;  and  it  is  urged,  upon  this  appeal  from  an  order  granting  permis- 
sion to  serve  an  amended  answer,  that  this  deprives  the  defendant  of 
the  defense  of  the  statutory  limitation  of  one  year,  and  is  therefore 
improperly  granted. 

We  are  of  opinion  that  the  court,  having  gained  jurisdiction  of 
the  cause  of  action  by  service  of  the  original  summons  and  complaint, 
was  authorized  under  the  provisions  of  section  723  of  the  Code  of  Civil 
Procedure  to  make  an  amendment  to  the  complaint  in  this  particular. 
Statutes  in  tlie  nature  of  statutes  of  limitation  are  based  upon  the 
theorj',  not  that  the  cause  of  action  is  extinguished,  but  that  the  party 
has  waived  the  right  to  a  remedy ;  and  where  the  party  has  commenced 
his  action  within  the  time  limited  by  the  statute,  but  has  through  inad- 
vertence failed  to  plead  his  cause  of  action  fully,  it  is  within  the  dis- 
cretion of  the  court,  "in  furtherance  of  justice  and  upon  such  terms  as 
it  deems  just,"  to  permit  an  amendment  of  the  complaint.  No  new 
cause  of  action  is  set  up  in  the  amended  pleading.  It  is  merely  con- 
forming the  pleading  to  the  requirements  of  the  statute,  and  in  this 
particular  case  it  does  not  appear  to  be  questioned  that  the  plaintiff 
has  in  fact  served  the  notice  which  she  now  seeks  to  have  pleaded. 

The  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 
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NELSON  T.  LONO  ISLAND  R.  CO. 

(Supreme  Conrt,  Appellate  DtTision,  Second  Department    December  8,  1905.) 

1.  Baiisoads — QBOssino  Aooident— NEOi.iaiN0B. 

Wbere  plaintiff  was  8truek  and  injnred  at  an  nngnarded  and  unpro- 
tected railroad  crossing  by  a  train  wblcb  approacbed  tbe  crossing  at  a 
rate  of  40  miles  an  bour  wltbout  any  warning,  sucb  facts  warranted 
tbe  submission  of  tbe  question  of  defendant's  negligence  to  tbe  JU17. 

2.  SAMK— CONTBIBDTOBT    NEOUOKNOE. 

Plaintiff,  wbile  driving  a  team  and  a  beavy  van  along  a  village  street, 
stopped  at  a  point  5  feet  distant  from  tbe  nearest  rails  of  a  double  trade 
at  a  railroad  crossing  at  a  point  wbere  be  bad  an  unobstructed  view  to 
tbe  east  along  tbe  tracks  of  300  feet  After  neltber  bearing  nor  seeing 
any  train  be  proceeded  to  cross,  wben  be  was  struck  by  a  train  approach- 
ing bim  from  tbe  east  running  on  tbe  most  distant  tracks.  Beld,  tbat 
plaintiff  was  not  guilty  of  contributory  negligence  as  a  matter  of  law, 
though  tbe  track  extended  to  tbe  east  in  a  straight  line  for  a  distance  of 
1,000  feet,  being  somewhat  obstructed  at  a  point  300  feet  from  the  crossing. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Fritz  Nelson  against  the  Long  Island  Railroad  Company. 
From  a  judgment  in  favor  of  defendant  entered  on  a  directed  verdict, 
plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

William  J.  Leitch,  for  appellant 
William  C.  Beecher,  for  respondent 

JENKS,  J.  The  action  is  for  negligence.  At  the  close  of  the  plain- 
tiff's case  the  defendant  did  not  make  any  motion.  At  the  close  of 
the  whole  case  the  defendant  moved  to  dismiss  the  complaint  and  for 
a  direction  of  a  verdict.  The  learned  trial  court  reserved  decision  on 
the  motion  until  after  verdict,  and  then  submitted  the  case  generally 
to  the  jury,  which  found  for  the  plaintiff.  Thereupon  the  defendant 
moved  to  set  aside  the  verdict  and  for  a  new  trial.  The  court  then 
granted  the  reserved  motion  to  direct  a  verdict,  under  exception.  This 
appeal  is  from  the  judgment  entered  upon  the  directed  verdict  for  the 
defendant. 

At  7 :30  a.  m.  of  July  17, 1903,  the  plaintiff,  driving  a  team  of  horses 
drawing  a  heavy  van  along  Carlton  avenue  in  the  former  village  of 
Arveme,  approached  the  double  railroad  tracks  of  the  defendant,  that 
ran  east  and  west,  and  were  crossed  by  the  said  avenue,  that  ran  north 
and  south.  In  attempting  to,  cross  the  tracks  his  team  and  van  were 
struck  by  the  locomotive  engine  of  a  train  running  westerly  on  the 
further  track,  and  he  was  severely  injured.  There  was  evidence  to 
warrant  a  finding  that  the  train  was  running  very  fast — at  a  rate 
of  40  miles  an  hour — ^and  that  it  approached  this  crossing,  which  was 
unguarded  and  unprotected,  without  any  warning.  Hence  it  could  not 
be  determined  as  matter  of  law  that  there  was  no  proof  of  defendant's 
negligence  to  submit  to  the  jury.  Dyer  v.  Erie  Railway  Co.,  71  N.  Y. 
228;  Thompson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  110  N.  Y.  636,  17 
N.  E.  690;  Vandewater  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  135  N.  Y.  583,  32 
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N.  E.  636, 18  L.  R.  A.  771 ;  Hickey  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co., 
8  App.  Div.  133,  40  N.  Y,  Supp.  484. 

The  remaining  question  is  whether  the  plaintiff  was  chargeable  with 
contributory  negligence  as  a  matter  of  law.  It  cannot  be  so  charged 
on  the  ground  that  he  gave  no  evidence  of  reasonable  care  on  his  part ; 
for  he  testifies  that  at  a  point  5  feet  distant  from  the  nearer  railroad 
tracks  he  stopped,  looked  both  to  the  east  and  the  west  and  listened, 
and  that  he  only  proceeded  after  neither  seeing  any  train  nor  hearing 
any  indications  from  sound  or  signal  of  any  approaching  train,  and  that 
as  he  came  to  the  nearer  tracks  he  looked  again  and  did  not  see  any 
train.  Henavie  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166  N.  Y.  280,  284, 
59  N.  E.  901 ;  Judson  v.  Central  Vermont  R.  R.  Co.,  158  N.  Y.  597, 
53  N.  E.  514.  But  the  learned  and  able  counsel  for  the  defendant 
contends  that  the  assertion  of  the  plaintiff  that  he  thus  looked  twice 
is  incredible  as  a  matter  of  law.  It  is  pointed  out  that  the  tracks  from 
the  crossing  extended  easterly  in  a  straight  line  for  more  than  1,000 
feet,  and  that  all  of  the  witnesses  who  testified  on  this  point  said  that 
there  was  a  clear  view  for  that  distance  in  that  direction  from  where  the 
plaintiff  stopped  out  of  precaution.  But  the  evidence  does  not  estab- 
lish conclusively  that  the  plaintiff  had  a  clear  view  for  the  1,000  or 
more  feet,  inasmuch  as  he  testifies  that  from  his  viewpoint  at  the  place 
of  his  stop  he  could  see  only  300  feet,  and  that  he  was  prevented  from 
further  vision  by  obstructions — a.  house,  and  a  big  sign,  and  then  a 
fence  and  telegraph  poles.  There  is  evidence  that  these  objects  exist- 
ed in  the  general  direction  of  a  view  taken  from  the  point  in  question. 
Therefore  the  jury  could  have  concluded  that  the  view  of  the  plaintiff 
was  thus  obstructed,  and  that  although  he  used  due  care,  and  in  the  exer- 
cise thereof  looked,  in  the  sense  of  to  see,  he  failed  to  see  any  approach- 
ing train.  The  approaching  train  might  have  been  much  more  than 
300  feet  distant,  and  yet,  running  at  the  rate  of  40  miles  an  hour, 
or  58  feet  a  second,  have  reached  Sie  crossing  within  the  time  that  the 
plaintiff,  after  starting  up  his  heavy  van,  which  he  said  necessarily 
moved  slowly,  passed  over  the  distance  of  5  feet  to  the  nearer  tracks, 
over  the  tracks,  and  across  the  intervening  space  of  7.5  feet  to  the 
further  tracks.  In  such  case  he  may  have  looked  ever  so  keenly  and 
yet  not  have  seen  the  train.  It  seems  to  me,  then,  that  the  testimony  of 
the  plaintiff  is  not  incredible  as  a  matter  of  law. 

Dolfini  V.  Erie  R.  R.  Co.,  178  N.  Y.  1-4,  70  N.  E.  68,  does  not  dis- 
pose of  this  case.  CuUen,  J.,  says  that  Dolfini's  Case  is  not  like  the 
cases  often  occurring  at  railroad  crossings,  where,  as  the  traveler  ap- 
proaches the  railroad,  at  some  points  he  obtains  a  clear  view  of  the  track 
and  at  other  {>oints  his  vision  is  obstructed  by  intervening  obstacles, 
and  he  also  points  out  that  at  the  time  and  place  of  the  accident  there 
were  travelers,  some  of  them  in  vehicles  on  the  other  side  of  the  road, 
waiting  until  they  could  cross  in  safety,  who  saw  the  coming  train  and 
made  no  attempt  to  pass  over  the  tracks.  In  Smith  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  177  N.  Y.  224,  at  page  230,  69  N.  E.  427,  at  page  429, 
Werner,  J.,  cites  the  language  of  the  court  in  Kellc^:g's  Case,  79  N.  Y. 
72,  as  follows : 

"In  tbe  Kellogg  Case,  supra,  this  court  said:  Tliere  Is  considerable  evi- 
dence in  tbis  case  of  measurements  and  experiments  to  stiow  how  a  train 
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approaching  tbls  crosalng  from  tbe  south  could  be  seen  from  various  points 
on  this  highway.  Such  evidence  Is  frequently  very  reliable  and  satisfactory, 
but  It  Is  not  necessarily  conclusive.  Such  experiments  are  made  when  wit- 
nesses are  calm  and  their  whole  minds  free  from  any  distractions,  much  in- 
tent upon  the  matter  in  hand.  There  may  be  a  slight  change  in  the  Interven- 
ing obstacles,  and  the  speed  of  the  approaching  trafii  Is  not  there.' " 

Dolfini's  Case  and  this  case  may  therefore  be  discriminated.  In 
Dolfini's  Case  there  was  undisputed  evidence  of  such  a  clear  vi- 
sion from  the  viewpoint  of  the  plaintiff  (strengthened  by  the  testi- 
mony of  witnesses  at  the  place  and  time  of  the  accident,  similarly 
situated  as  was  the  plaintiff,  who  actually  saw  the  approaching  train), 
so  that  the  plaintiff,  looking,  must  have  seen  the  approaching  train 
300  or  300  feet  away  in  plain  sight.  In  the  case  at  bar,  if  the  train  was 
distant  more  than  300  feet,  it  could  have  reached  the  crossing  in  less 
than  4  seconds,  and  hence  it  m^ht  have  been  out  of  his  vision  and  yet 
reached  the  point  of  collision  in  the  space  of  time  which  the  plaintiff  took 
to  start  up  his  team  to  pass  over  the  5  feet,  then  the  first  tracks,  and 
then  the  7.5  feet  <^  space  between  the  tracks.  The  plaintiff  does  not 
testify  as  to  his  rate  of  travel,  save  that  he  says  it  was  necessarily  slow. 
If  the  rate  was  4  miles  an  hour,  he  traveled  5.8  feet  in  a  second ;  if  3 
miles  an  hour,  4.4  feet  a  second.  And,  further,  there  is  a  manifest 
difference  between  the  testimony  of  those  who  were  similarly  situated 
at  the  time  of  the  accident,  with  their  attention  directed  to  the  same 
matter,  and  the  testimony  of  those  who  stood  on  foot  at  the  viewpoint 
for  the  purpose  of  making  a  test  on  different  days  and  under  entirely 
different  circumstances,  and  not  engaged  in  driving  a  team  of  horses. 
The  plaintiff  was  entitled  to  all  favorable  inference  in  his  favor  (Mc- 
Donald V.  Metropolitan  St.  Ry.  Co.,  167  N.  Y.  66,  60  N.  E.  282 ;  Smith 
v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  supra) ;  and,  of  course,  the  court 
could  not  decide  the  case  as  a  matter  of  law  merely  upon  his  view  of 
the  preponderance,  or  the  very  great  preponderance,  of  the  evidence. 

So  far  as  there  was  a  question  of  contributory  negligence  as  a  mat- 
ter of  law  before  the  court,  it  was  this :  Is  a  man  driving  a  team  and 
a  heavy  van  along  a  village  street,  who,  when  approaching  a  crossing 
thereat  over  double  railroad  tracks  at  right  angles  that  is  unguarded 
and  otherwise  unprotected,  stops  at  a  point  5  feet  distant  from  tlie  near- 
er rails  and  has  therefrom  a  view  to  the  east  along  the  tracks  of  300 
feet  only,  because  it  is  obstructed  at  that  i>oint  by  various  stationary 
objects,  although  the  track  runs  to  the  east  in  a  straight  line  for  more 
than  1,000  feet,  chargeable  with  contributory  negligence  if,  after  look- 
ing both  ways  and  seeing  no  train,  and  after  listening  and  hearing  no 
sound  or  signal  of  any  approachin|^  train,  he  proceeds  on  his  way  across 
the  tracks?  The  rule  is  that,  if  mtelligent  and  reasonable  men  could 
fairly  differ  over  the  question  whether  the  plaintiff  exercised  due  care 
under  the  circumstances,  the  jury  must  decide.  Smith  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  supra,  and  authorities.  The  measure  of  care  is 
well  stated  in  Judson  v.  Central  Vermont  R..R.  Co.,  supra,  and  in  Lewis 
V.  Long  Island  R.  R.  Co.,  162  N.  Y.  52,  56  N.  E.  548.  I  think  that 
the  case  presented  a  question  primarily  for  the  jury. 

In  Smith  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  at  page  228,  of  177  N.  Y., 
page  429  of  69  N.  E.,  Werner,  J.,  says : 
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"The  Ho-called  crossing  cases  are  proverbially  tronblesome,  for  there  are 
comparatively  few  Instances  In  which  the  facts  and  circumstances,  considered 
In  connection  with  the  oral  testimony,  lead  so  unerringly  to  a  single  conclusion 
as  to  permit  the  courts  to  hold,  as  matter  of  law,  that  contributory  negli- 
gence has  been  established.  The  difficulty  In  such  cases  Is  not  with  the  law, 
for  that  is  too  well  settled  for  discussion,  but  with  the  application  of  the  law 
to  a  given  state  of  facts." 

Our  review  of  the  facts  in  this  case  leads  us  to  the  conclusion  that, 
in  the  interests  of  justice,  it  is  best  to  order  %  new  trial  before  a  jury, 
rather  than  to  reinstate  the  verdict. 

Judgment  reversed,  and  new  trial  granted,  upon  payment  by  the  defendant 
within  20  days  of  the  costs  of  the  trial  already  had  and  disbursements  to  the 
date  of  the  order.    All  concur. 


HANLET  V.  BROOKLTN  HEIGHTS  E.  C». 
(Supreme  Court,  Appellate  Division,  Second  Department    December  8,  1905.) 

1.  Cabbiebs— Transfeks. 

The  reasonableness  of  a  provision  in  a  transfer  ticket  tliat  it  is  good 
only  at  intersection  of  issuing  line  is  a  question  of  law. 

2.  Samv— IXnccnoN  of  Passenqeb— Action  fob  Assault. 

In  an  action  against  a  carrier  for  an  assault  committed  by  defendant's 
conductor  in  ejecting  plaintiff  from  a  car  on  her  refusal  to  pay  fare, 
when  Informed  by  the  conductor  that  the  transfer  ticket  presented  by 
plaintiff  was  void  under  the  provision  therein  that  it  was  good  only  at 
Intersection  of  issuing  line,  It  was  reversible  error  to  submit  to  the  Jury 
the  question  of  substantial  violation  of  the  rule,  where  thare  was  no  dis- 
pute as  to  the  fact  that  plaintiff  boarded  the  car  at  a  point  substantially 
distant  from  the  Intersection,  notwithstanding  testimony  of  the  plaintiff 
that  she  first  waited  at  the  intersection  between  five  and  ten  minutes  for 
a  car,  that  none  came,  that  she  was  just  convalescent,  that  the  day  was 
windy  and  chilly,  and  that  she  walked  away  on  the  street  of  intersection 
and  boarded  the  car  at  the  distance  of  a  block  therefrom. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Hanley  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  BARTLETT,  WOODWARD,  JENKS,  RICH, 
and  MILLER,  JJ. 

I.  R.  Oeland,  for  appellant. 

Melville  J.  France  (Abram  H,  Dailey  on  the  brief),  for  respondent. 

.  JENKS,  J.  The  plaintiff  complained  that  the  defendant's  con- 
ductor assaulted  her  when  a  passenger  and  attempted  to  eject  her  from 
a  car  of  its  electric  street  surface  railroad.  The  defendant  made  gen- 
eral denial,  and  af^eals  from  a  judgment  of  $600  entered  on  the  ver- 
dict of  the  jury. 

The  plaintiff  and  her  companion  were  passengers  in  a  car  of  the  Nos- 
trand  Avenue  Line.  They  paid  their  fares  and  received  transfer  tick- 
ets.   The  tickets  read : 

"Good  only  for  the  day  printed  hereon,  within  the  time  limit  punched  and  at 
intersection  of  isaulng  llna" 
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The  two  women  left  the' Nostrand  Avenue  Line  at  its  intersection 
with  Fulton  street,  intending  to  take  a  car  at  that  point  on  the  Fulton 
Street  Line.  They  waited  between  five  and  ten  minutes,  then  left  the 
place  of  intersection,  walked  a  block  along  Fulton  street  600  or  800  feet 
long,  and  boarded  a  car  on  the  Fulton  Street  Line  at  Fulton  street  and 
Bedford  avenue.  They  offered  the  transfer  tickets  to  the  conductor 
for  their  fares,  a  dispute  arose,  and  it  is  testified  that  the  assault  and 
the  attempted  ejection  followed.  Altliough  a  conductor  may  be  justi- 
fied in  demanding  a  cash  fare  in  a  given  case,  with  the  alternative 
to  the  passenger  of  leaving  the  car,  and  may  enforce  the  requirement, 
it  does  not  always  follow  that  violence  used  toward  the  passenger  upon 
his  mere  refusal  to  pay  the  fare  was  justified  under  the  circumstances. 
It  may  have  been  necessary ;  it  may  have  been  excessive ;  it  may  have 
been  premature.  Hence  I  do  not  determine  whether  on  this  case  as 
now  presented  there  is  a  cause  of  action,  for  the  reason  that,  irrespec- 
tive of  tljat  question,  an  error  appears  which  requires  a  new  trial. 

The  learned  court  held  that  the  rule  quoted  was  reasonable,  but  sub- 
mitted to  the  jury  whether  there  was  a  substantial  violation  thereof  in 
this  case.  This  was  excepted  to  by  the  defendant.  The  court  also 
refused  under  exception  to  charge  the  jury  that: 

"Under  the  facts  In  this  case,  it  being  undisputed  that  this  plaintiff  boarded 
the  car  at  a  place  other  than  the  intersection  of  Fulton  street  and  Nostrand  ave- 
nue, the  defendant  company,  through  its  conductor,  had  the  right  to  refuse  to 
accept  said  transfer  as  payment  of  the  plaintiff's  fare." 

The  reasonableness  of  the  rule,  as  the  court  rightly  held,  was  a  ques- 
tion of  law.  Hibbard  v.  N.  Y.  &  Erie  R.  R.  Co.,  15  N.  Y.  455 ;  Ved- 
der  V.  Fellows,  20  N,  Y.  126;  Avery  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
121  N.  Y.  31,  24  N.  E.  20.  The  error  was  in  the  submission  of  the 
question  of  substantial  violation  in  the  face  of  the  undisputed  fact 
that  the  plaintiff  boarded  the  car  at  a  point  substantially  distant  from 
the  intersection.  The  court  seemed  to  think  that  because  the  plaintiff 
testified  that  she  first  waited  at  the  intersection  between  five  and  ten 
minutes  for  a  car,  when  none  came,  that  she  was  just  convalescent,  and 
that  the  day  was  windy  and  chilly,  the  jury  might  find  that  she  did  not 
violate  the  rule  because  she  walked  away  on  the  street  of  intersection 
and  boarded  a  car  at  the  distance  of  a  block  therefrom.  If  this  theory 
be  correct,  then  the  rule  could  be  practically  nullified ;  for  if  the  passen- 
ger, for  personal  and  peculiar  reasons,  could  violate  the  rule  and  yet 
resist  the  enforcement  to  the  point  of  force,  and  recover  damages  for 
such  enforcement  if  his  reasons  seemed  well  founded  to  a  jury,  the 
defendant  would  not  dare  to  enforce  the  rule  at  such  peril.  If  the  wind . 
blew  sharper  at  the  intersection  than  elsewhere,  if  the  passenger  could 
gain  a  few  moments'  time  by  walking  on  to  meet  the  car,  if  he  ob- 
jected to  loungers  or  other  wayfarers  at  the  intersection,  if  he  was 
too  lightly  clad  to  stand  at  gaze,  and  other  circumstances  might  seem 
to  the  passenger,  and  possibly  to  the  jury,  good  excuse  for  setting 
the  rule  at  naught.  These  may  be  extreme  examples,  but  it  cannot  be 
said  how  far  the  peculiarities  or  idiosyncrasies  of  the  individual  might 
go.  Certainly  the  conductor  could  not  well  receive  dispensing  power. 
He  could  not  conduct  his  car,  and  also  take  the  evidence  of  any  passen- 
ger who  boarded  it  at  places  distant  from  the  point  of  intersection  to 


Digitized  by 


Google 


Sup.   Ct)  FKEELAND  Y.^BSOOKLTN  HEIGHTS  B.  CO.  251 

determine  whether  he  should  or  should  not  enforce  the  rule  in  each 
specific  instance  of  its  actual  violation.  I  think  that  the  case  is  con- 
trolled by.  the  judgments  in  Montgomery  v.  Buffalo  Railway  Co.,  165 
N.  Y.  139,  68  N.  E.  770,  and  Monnier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
175  N.  Y.  281,  67  N.  E.  569,  62  L.  R.  A.  367,  96  Am.  St.  Rep.  619. 

The  harm  from  the  error  was  radical,  because  the  court  in  effect  in- 
structed the  jury  that  it  might  find  that  the  plaintiff  had  not  violated  the 
rule.  If  the  jury  found  compliance  and  credited  the  story  of  the  plain- 
tiff, it  could  then  regard  the  act  of  the  conductor  as  an  unprovoked  and 
unjustifiable  assault.  If,  on  the  other  hand,  the  question  of  substan- 
tial cc»npliance  had  not  been  submitted,  and  the  jury  had  been  instructed 
that  the  rule  was  reasonable,  as  the  court  decided,  and  that  the  defend- 
ant had  a  right  to  enforce  it,  even  to  ejection  finally  by  force  and  such 
force  as  was  necessary,  we  cannot  say  that  it  would  have  arrived  at  the 
verdict  rendered,  or  in  any  event  at  the  amount  thereof. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted. 

Judgment  and  order  reversed,  and  ne\r  trial  granted ;  coats  to  abide  the  event 
AU  concur. 


(109  App.  Dlv.  651.) 

FRBELAND  T.  BROOKLYN  HEIGHTS  R.  OO. 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    December  8,  1905.) 

OABBIEBS— IHJUBY    TO    PAfiSENOBB— CiOIXISIOn    OF    STREET    CaB    WITH    WaQON— 

Nbouoinck. 

In  an  action  for  injury  to  a  pass^iger  in  a  street  car  from  collision 
witti  a  beavlly  loaded  wagon,  wblcb,  after  meeting  tbe  car  and  passing 
tbe  front  of  it  two  to  four  feet  from  it  struck  a  curve  and  slewed  Into 
tbe  car,  tbe  motorman,  wbo  bad  tbe  car  under  sucb  control  that  it  was 
stopped  wltbln  a  foot  after  tbe  collision,  cannot  be  held  to  have  been 
negligent;  tbe  circumstances  not  indicating  an  apparent  danger  requir- 
ing him  to  stop  and  wait  for  tbe  wagon  to  pass. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Maria  L.  Freeland  against  the  Brooklyn  Heights  Rail- 
road Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
den)ring  a  motion  for  new  trial  (88  N.  Y.  Supp.  264),  defendant  ap- 
peals.   Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  RICH, 
and  MILLER,  JJ. 

I.  R.  Oeland,  for  appellant. 

James  C.  Cropsey  (Charles  C.  Clark,  on  the  brief),  for  respondent. 

RICH,  J.  This  action  was  brought  to  recover  damages  for  a  per- 
sonal injury  alleged  to  have  been  sustained  through  the  negligence  of 
the  defendant's  servants  and  employes  in  the  operation  of  one  of  its 
street  cars,  which  collided  with  a  heavily  loaded  coal  truck.  It  was 
charged  that  the  defendant  was  negligent  and  careless  in  the  manage- 
ment and  operation  of  a  defective  car,  and  also  negligent  and  careless 
in  employing  an  unfit  and  incompetent  motorman. 

The  plaintiflF  was  a  passenger  in  one  of  the  defendant's  closed  cars, 
and  upon  the  trial  testified  that  just  previous  to  the  accident — 
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"I  was  sitting  there  talking.  It  was  going  fast,  but  still  I  couldn't  tell  Just 
exactly  how  fast.  I  know  the  car  was  going  fast,  but  I  don't  know  how  many 
miles  an  hour.  When  the  car  got  about  two  blocks  from  the  ferry,  something 
struck  the  car,  and  It  made  a  terrible  loud  noise.  I  didn't  know  what  It  was. 
And  then  the  glass  and  everything  all  splintefed,  and  something  struck  me  In 
the  back,  and  It  struck  my  sister  In  the  back  of  the  head.  Q.  What  happened 
to  you  when  you  were  struck  In  the  back?  A.  It  threw  us  over  onto  the  other 
side  of  the  car,  and  I  struck  my  right  knee,  and  cut  all  my  bands  with  the  glass. 
Before  this,  before  I  heard  this  loud  crash,  the  car  had  not  lessened  Its  speed 
any,  that  I  know  of.  Q.  Can  you  state  that  It  did  not?  A.  No ;  It  was  going 
right  straight  along.  Q.  Afterwards,  did  you  see  what  It  was  that  struck  the 
car?  A.  Afterwards  I  bad  got  settled  on  the  other  side.  I  couldn't — 
When  I  got  up  off  the  floor —  But  I  couldn't  tell  what  It  was.  I  mean  I 
couldn't  tell,  because  I  didn't  see  it  strike.  But  the  only  thing  I  saw  in  the 
neighborhood  of  the  car  at  that  time  was  this  big,  black  truck.  I  couldn't  say 
how  many  horses  it  had  on  the  truck,  because  I  was  too  frightened ;  but  I  thiuK 
there  was  three.  The  truck  was  right  close  against  tlie  car,  at  the  side  of  the 
car.  The  truck  was  right  agaln.<3t  It,  just  so  that  It  couldn't  help  but  come 
against  It.  It  struck  it  that  way.  That  was  the  side  of  the  car  upon  which  I 
was  seated.  There  were  three  windows  and  part  of  the  woodwork  of  the  car 
broken  at  the  time." 

Upon  this  evidence  the  plaintiff  rested  her  case,  and  counsel  for  the 
defendant  moved  to  dismiss  upon  the  ground  that  the  plaintiff  had  failed 
to  show  negligence  on  the  part  of  the  defendant,  and  had  failed  to  es- 
tablish a  cause  of  action.  The  motion  was  denied,  and  an  exception 
taken. 

The  motorman  of  the  car  upon  which  the  plaintiff  was  a  passenger 
testified : 

That  the  truck  was  coming  from  Fulton  Ferry.  "Just  as  I  had  passed.  It  col- 
lided with  the  side  of  my  car.  This  truck  caught  the  curve,  setting  It  Into  the 
side  of  my  car.  This  coal  wagon  and  horse,  when  I  first  saw  It,  was  ten  feet 
away  from  me.  It  was  right  alongside  of  the  track,  coming  up.  Until  It  began 
to  slew  there  was  room  enough  there  for  my  car  to  g:o  by.  •  *  *  The  horses 
and  driver  had  just  passed  me.  Then  I  say  It  slewed  towards  the  car.  It  came 
In  contact  with  the  third  stanchion  of  the  car  and  broke  three  panes  of  glass. 
As  soon  as  I  saw  this  wagon  slew.  I  stopped  the  car  right  away ;  stopped  it  as 
quick  as  I  could.  *  •  •  The  wagon  was  driving  about  two  feet  away  from 
my  car." 

On  cross-examination  he  said : 

"I  didn't  have  any  power  on  at  all.  After  the  wagon  struck  my  car,  the  car 
did  not  go  a  foot  before  it  stopped." 

The  driver  of  the  truck  testified: 

"I  was  coming  up  with  a  big  load,  up  the  hill,  and  the  car  was  coming  down 
on  a  slow  gait  and  just  as  1  got  to  the  frog  my  truck  slipped  and  catched  the  car 
windows.  When  I  commenced  to  slide,  the  car  was  just  right  even  with  the 
frog,  about  a  foot  from  the  frog.  •  •  •  The  truck  struck  the  first  or  second 
window  of  the  car.  *  *  *  I  bad  on  two  horses,  and  I  was  coming  up  the 
hill.    Until  my  truck  slid,  the  car  could  pass ;  plenty  of  room." 

On  cross-examination  he  said : 

"I  was  going  slow —  walking  slow ;  you  can't  go  fast  with  a  big  load  on ;  Just 
creeping  along,  trying  to  get  my  way  up  the  hill.  *  ♦  *  I  was  driving  about 
three  or  four  feet  from  the  track  on  which  the  car  was  coming.  He  thought 
he  could  pass  me,  and  I  could  have  passed  him,  only  for  the  frog.  I  mean  by 
the  frog  that  there  is  a  carve  comes  around  and  I  slid  on  that." 

This  was  substantially  all  the  evidence  given  on  the  trial  relating  to 
the  accident.    At  the  close  of  the  evidence  the  defendant's  counsel  re- 
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newed  his  motion  for  a  nonsuit  on  the  ground  that  the  plaintiff  had 
failed  to  establish  a  cause  of  action  and  failed  to  show  that  the  acci- 
dent happened  by  reason  of  the  negligence  of  the  defendant.  The 
motion  was  denied,  and  the  court  submitted  the  case  to  the  jury  upon 
the  theory  that  there  was  sufficient  evidence  to  warrant  them  in  find- 
ing the  defendant  negligent  because  of  the  rate  of  speed  at  which  the 
car  was  going,  and  that  the  motorman  was  negligent  in  "not  paying 
sufficient  attention  to  the  approach  of  this  loaded  wagon,  and  either 
stopping  the  car  entirely  or  acting  in  such  a  manner  as  to  avoid  the 
accident."  In  this  I  think  the  learned  trial  court  was  incorrect.  There 
was  no  evidence  that  the  motorman  was  careless  or  inattentive  in 
the  management  of  the  car.  He  is  not  shown  to  have  had  any  reason 
to  anticipate  a  collision.  The  wagon  was  not  on  the  car  track.  It 
was  from  two  to  four  feet  away  from  the  track.  There  was  ample 
room  for  the  car  and  truck  to  have  safely  passed,  if  the  wagon  had  not 
struck  the  curve  and  slewed  into  the  car.  The  front  of  the  car  and 
wagon  had  passed  before  the  wagon  commenced  to  slew,  and  the  speed 
of  the  car  had  been  reduced  to  such  an  extent  that  it  was  stopped  with- 
in a  foot  after  the  collision.  It  cannot  be  said  that  the  approach  of  a 
heavily  loaded  wagon  on  a  municipal  highway,  two  to  four  feet  out- 
side of  and  away  from  the  track  of  a  street  railway,  is  such  an  indica- 
tion of  apparent  danger  as  to  charge  the  employes  of  a  railway  cor- 
poration with  the  duty  of  stopping  a  car  and  waiting  for  the  vehicle 
to  pass. 

There  was  no  evidence  justifying  the  conclxision  that  the  car  was 
running  at  a  great  pr  unusual  rate  of  speed ;  neither  was  there  any  evi- 
dence to  support  the  respondent's  contention  that  the  switch  was  ad- 
justable, or  could  be  set  in  such  manner  as  that  the  wheel  of  a  wagon 
coming  in  contact  with  its  rails  when  set  one  way  would  slide  toward 
the  track,  and  when  set  the  other  way  would  slide  away  from  the  track, 
or  that  there  was  a  frog  used  in  connection  with  the  switch. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event.    All  concur. 


DOOLBY  ▼.  BOOTH  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department  *  December  8,  1905.) 

BHTPPINO^NEOLIGENT   HANDUNa  OF    Scow— EVIDENCE!— SUFncIENCT. 

Evidence  In  an  action  for  negligence  In  the  handling  of  a  scow.  In  poB- 
Bession  of  defendant  under  contract  to  transport  scows  to  a  certain  place 
and  unload  them  and  return  them,  examined,  and  lield  to  support  a  find- 
ing of  negligence  of  defendant's  captain  In  charge  of  unloading  and  un- 
mooring the  scow,  authorising  a  verdict  for  plaintiff. 

Appeal  from  the  Municipal  Court  of  New  York. 

Action  by  John  J.  Dooley  against  Alfred  W.  Booth  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Mark  Ash  (William  Ash,  on  the  brief),  for  appellants. 
Calvin  D.  Van  Name,  for  respondent 


Digitized  by 


Google 


254  96  NEW  YORK  SUPPLEMENT  (Sup.   Ct 

and  130  New  York  State  Reiwrter 

HIRSCHBERG,  P.  J.  The  plaintiff  has  recovered  a  judgment  for 
damages  to  his  dock,  boats,  and  other  property,  occasioned  by  a  scow 
which  was  cast  adrift  in  a  violent  storm  and  collided  with  the  property. 
The  charge  is  negligence.  The  plaintiff  first  sued  the  alleged  owners 
of  the  scow,  and  recovered  a  judgment,  which  we  reversed.  See  Doo- 
ley  V.  Healey,  95  App.  Div.  271,  88  N.  Y.  Supp.  965.  The  ground  of 
the  reversal  was  that  upon  the  record  a^  then  presented  it  appeared  that 
the  scow  was  by  charter  in  the  possession  and  under  the  control  of  the 
street  cleaning  department  of  the  city  of  New  York.  The  decision 
was  on  the  authority  of  Anderson  v.  Boyer,  156  N.  Y.  93,  50  N.  E.  976, 
wherein  it  was  held  that,  where  a  third  person  is  injured  by  the  negli- 
gence of  the  captain  of  a  chartered  boat  in  unloading  it,  the  captain 
is  deemed  to  have  been  acting  as  the  servant  of  the  charterer,  and  not 
of  the  owner. 

The  present  action  is  against  the  members  of  a  firm  which,  as  it  now 
appears,  was  at  the  time  of  the  accident  in  the  possession  and  control 
of  the  scow  under  a  contract  with  the  x:ity  by  which  the  defendants 
agreed  to  transport  the  department  scows,  loaded  with  street  refuse, 
from  the  city  dumps  to  Staten  Island,  to  unload  them  there,  and  to 
return  them  unloaded  to  the  city  dumps.  The  scow  in  question  had 
been  towed  by  the  defendants  to  Staten  Island  and  unloaded,  and  it 
went  adrift  while  being  unmoored  after  the  unloading  in  a  severe  gale. 
The  main  defense  interposed  and  litigated  at  the  trial  was  that  the  vessel 
became  derelict  by  reason  of  the  negligence  of  its  captain,  a  servant 
of  the  owners;  bttt  the  evidence  preponderates  in  favor  of  the  theory 
upon  which  the  judgment  has  been  rendered,  viz.,  that  the  negligence 
which  cast  the  scow  adrift  was  that  of  the  captain  of  the  defendant's 
"digger"  at  Staten  Island,  who  was  in  charge  of  the  unloading  and 
the  unmooring.  The  scow  was  towed  to  Staten  Island  by  a  tug  of 
the  defendants,  was  there  fastened  by  the  defendants'  servants  to  the 
digger,  which  was  used  by  the  defendants  in  unloading  it,  and  after  it 
was  unloaded  it  was  loosened  by  the  captain  of  the  digger,  notwithstand- 
ing the  storm  and  the  protests  of  the  captain  of  the  scow.  There  was 
some  evidence  that  the  captain  of  the  scow  was  not  as  vigilant  and  alert 
as  he  might  have  been  in  his  efforts  to  avert  the  disaster ;  but  the  find- 
ing is  abundantly  supported  that  the  scow  was  all  the  while  in  the  legal 
charge  and  control  of  the  defendants,  and  that  the  proximate  cause 
of  the  mischief  was  the  carelessness  of  their  employe. 

"The  judgment  should  be  affirmed. 

Tudsment  of  the  Municipal  Court  afflruiecl,  with  costs.    All  concur. 


(109  App.  Dlv.  658.) 

BUTLER  V.  NEW  TOUK  CITY  RT.  CO. 

(Supreme  (jourt.  Appellate  Division,  Second  Department    December  8,  1005.) 

CABSIERS— IRJTTBIES    TO    PASSENGERS— StBEET    RAILROADS— CONTHIBUTOBT    NEQ- 

LioENCB— Question  foe  JuRy. 

In  an  action  for  Injuries  to  a  passenger  while  standing  in  the  aisle 
of  a  crowded  street  car,  evidence  held  to  require  Bubmisslon  to  the  Jury 
of  the  issue  of  plalntifTs  contributory  negligence  In  failing  to  have  hold 
of  a  strap  at  the  time  he  was  injured. 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  District. 

Action  by  Leonard  C.  Butler  against  the  New  York  City  Railway 
Company.  From  an  order  denying  defendant's  motion  to  set  aside 
a  verdict  in  favor  of  plaintiff  and  for  a  new  trial,  defendant  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, HOOKER,  and  MILLER,  JJ. 

William  E.  Weaver,  for  appellant. 
Walter  H.  Dodd,  for  respondent. 

MILLER,  J.  The  plaintiff  has  recovered  a  judgment  in  the  Mu- 
nicipal Court  for  personal  injuries  alleged  to  have  been  sustained  as 
a  result  of  the  defendant's  negligence.  Plaintiff's  claim  is  that,  while 
he  was  standing  in  the  aisle  of  a  crowded  street  car,  the  sudden  start- 
ing of  the  car  threw  the  people  in  front  of  him  against  him  with  suffi- 
cient force  to  produce  a  fall  from  which  the  injuries  complained  of  are 
alleged  to  have  resulted.  The  car  was  somewhat  crowded  when  the 
plaintiff  boarded  it.  The  plaintiff  did  not  have  hold  of  a  strap,  but 
he  testified  that  there  was  none  available  at  the  place  where  he  was 
standing.    The  court  charged  the  jury : 

"I  charge  that  tliere  1b  no  question  of  contributory  negligence  in  the  case; 
that  the  plaintiff  has  shown  himself  free  from  contributory   negligence." 

The  respondent  seeks  to  sustain  this  charge  by  cases  which  hold 
that  it  is  not  contributory  negligence  as  a  matter  of  law  to  board  a 
crowded  street  car  and  occupy  a  position  such  as  the  plaintiff  occupied 
when  injured ;  but  these  cases  are  beside  the  question  here.  The  infer- 
ences to  be  drawn  from  the  evidence,  as  well  as  the  credibility  of  the 
plaintiff,  were  for  the  jury ;  and,  while  the  plaintiff  may  not  have  been 
guilty  of  negligence  as  matter  of  law,  it  is  obvious  tlKit  it  was  error  to 
charge  as  matter  of  law  that  he  was  not  guilty  of  negligence. 

For  this  reason  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  ordered;  costs  to  abide  the  event.    All. concur. 


(48  Misc.  Rep.  519.) 

ROODER  V.  INTERURBAN  ST.  RT.  C!0. 

(Supreme  C!ourt,  Appellate  Term.    November  29,  1905.) 

TBIAT— iHSTKtfCTIONS— FaILCBE    TO    CAIX    WiTNKBS. 

In  an  action  for  Injuries  to  a  passenger,  claimed  to  have  been  caused 
by  the  starting  of  a  car  while  she  was  alighting.  It  appeared  that  the 
motorman  was  in  the  Philippines,  and  the  court  charged  that  if  any 
witness  who  might  have  given  material  testimony  had  not  been  called, 
or  his  absence  sufflciently  accounted  for,  the  jury  might  ctmclude  that  if 
be  bad  been  called  his  testimony  would  have  been  adverse  to  the  party 
who  failed  to  call  him,  and  that  there  was  a  provision  of  law  enabling 
parties  to  have  a  commission  issued  to  take  testimony  in  order  to  per- 
petuate the  same.    Held,  that  the  instruction  was  erroneous. 

Appeal  from  City  Court  of  New  York. 

Action  by  Kate  Rooder  against  the  Interurban  Street  Railway 
Company.  Frran  a  judgment  in  favor  of  plaintiff,  defendant  af^eals. 
Reversed. 
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Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.  JJ. 

Bayard  H.  Ames,  for  appellant. 

Sullivan,  Goldsmith  &  Engel,  for  respondent. 

GILDERSLEEVE,  J.  This  is  one  of  the  ordinary  actions  against 
a  railroad  company  to  recover  damages  for  an  injury  received  by  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligent  starting  of  a 
car  before  the  plaintiff,  a  passenger  thereon,  had  been  given  an  oppor- 
tunity to  alight,  after  the  car  had  stopped  in  response  to  her  request. 
The  evidence  was  conflicting  as  to  how  the  accident  occurred ;  the  de- 
fendant's witnesses  testifying  to  a  state  of  facts  which,  if  believed  by 
the  jury,  would  have  entirely  absolved  the  company  from  liability. 
The  justice  charged  the  jury  that,  if  the  accident  happened  as  testified 
to  by  the  defendant's  witnesses,  that  was  an  end  of  the  case,  that  the 
plaintiff  could  not  recover.  The  testimony  was  quite  equally  bal- 
anced, and  if  there  had  been  no  prejudicial  error  in  the  charge  to  the 
jury  the  verdict  would  be  sustained. 

During  the  trial  a  witness  (Hirsch)  on  the  part  of  the  defendant 
testified  that  he  had  a  brother  named  Ike  Hirsch;  that  his  business  on 
August  14, 1902,  the  date  of  the  accident,  was  that  of  motorman ;  and 
that  he  was  then  (at  the  time  of  the  trial)  in  the  Philippine  Islands.  In 
response  to  a  question  by  the  court,  he  said : 

"I  cannot  exactly  say  how  long  he  has  been  in  the  Philippines.  I  don't 
know  when  be  went  away.  He  has  been  gone  to  my  knowledge  about  a 
year  and  a  half." 

This  was  all  the  testimony  whatever  that  was  given  regarding  this 
absent  witness.  It  also  appeared  that  the  motorman's  name  was 
Hirsch.     During  the  charge  to  the  jury  the  plaintiff's  counsel  said : 

"I  ask  your  honor  to  charge  the  Jnry  that  the  defendant  could  have  made 
application  to  procure  a  commiBslon  to  take  the  testimony  of  the  absent 
motorman. 

"The  Court:  I  charge  you,  gentlemen  of  the  Jury,  that  if  you  belleye  there 
is  any  witness  who  might  have  given  testimony — material  testimony — con- 
cerning this  case,  and  that  witness  has  not  been  called  or  his  absence  suffl- 
dently  accounted  for,  you  can  conclude  that  if  that  witness  had  been  called, 
or  he  had  been  produced  here,  his  testimony  would  have  been  adverse  to 
the  party  who  failed  to  call  him.  So  far  as  the  motorman  is  concerned,  the 
proof  is  now,  as  the  record  stnnds,  that  he  is  in  the  Philippines.  You  will 
remember  that  I  asked  his  brother,  who  was  on  the  stand,  and  he  said  that 
the  motorman  left  here  a  year  and  a  half  ago.  There  is  a  provision  of  law 
which  allows  parties  to  an  action,  who  desire  to  take  testimony  for  the  pur- 
pose of  perpetuating  the  same,  to  ask  that  a  commission  be  issued  therefor, 
and  I  therefore  charge  you,  as  requested  by  plaintiff's  attorney,  that  there  is 
no  evidence  upon  the  part  of  the  defendant  that  it  has  applied  for  a  com- 
mission to  take  the  testimony  of  the  motorman." 

I  think  this  was  error.  The  charge  was  to  the  effect  that,  because 
the  defendant  had  not  secured  the  testimony  of  this  absent  motor- 
man,  the  inference  that  his  testimony  would  be  adverse  to  the  defend- 
ant might  be  drawn  by  the  jury.  The  reasoning  of  the  court  in  Fre- 
mont V.  Met.  St.  Ry.  Co.,  83  App.  Div.  414,  82  N.  Y.  Supp.  307,  is  es- 
pecially applicable  to  the  case  at  bar.  It  was  there  held,  under  facts 
somewhat  similar,  that: 
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"^e  defaidant  was  under  na  obligation  to  iasne  a  ccHnmlssloa  to  examine 
this  witness,  who  was  not  in  its  employ  and  was  employed  and  sojonrning, 
it  not  residing,  in  anotlier  state.  Furtbermore,  it  does  not  ^ppe^  that  he  saw 
die  aoddent  or  could  liave  glv&x  any  material  evidence." 

The  cases  are  nmnerous  which  hold  that  an  inference  that  the  testi- 
mony of  a  witness  would  be  unfavorable  to  a  party  who  fails  to  call 
him  can  only  be  drawn  when  it  is  shown  that  such  witness  can  give 
material  evidence,  not  merely  cumulative  (Fitzpatrick  v.  Woodruff,  47 
Super.  Ct.  Rep.  439 ;  McGuire  v.  Hartford  Fire  Ins.  Co.,  7  Aj^.  Div. 
575,  40  N.  Y.  Supp.  300;  Baldwin  v.  Bklyn  Hgts.  R.  Go.  (Sui).)  91  N. 
Y.  Suf^.  59)  ;  that  he  is  under  the  control  of,  or  is  an  employe,  friend, 
or  relative  of  such  party,  or  whose  attendance  might  have  been  pro- 
cured by  means  of  a  subpoena  (People  v.  McWhorter,  4  Barb.  438 ; 
Robinson  v.  Met.  St.  Ry.  Co.,  103  App.  Div.  243,  92  N.  Y.  Supp.  1010). 
The  charge  as  given  amounted  substantially  to  this :  That,  if  a  party 
fails  to  csul  a  witness  who  can  give  material  testimony,  the  jury  might 
consider  that  had  such  witness  been  called  his  testimony  would  be  ad- 
verse to  the  party  who  failed  to  call  him,  and  then  to  characterize  the 
absent  motorman  as  such  a  witness,  and  charging  that  the  defendant 
might  have  procured  his  testimony  by  means  of  a  commission.  The 
defendant  preserved  its  right  by  excepting  to  the  charge  thus  given. 
The  presumption  is  that  error  produces  prejudice,  and  it  must  appear 
beyond  doubt  that  the  error  could  not  prejudice.  Union  Ry.  Co.  v. 
Field  (C.  C.  A.)  137  Fed.  14.  The  testimony  is  not  so  greatly  in 
favor  of  the  plaintiff  as  to  enable  us  to  say  that  this  portion  of  the 
charge  did  not  materially  influence  the  result,  and  a  new  trial  should 
be  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(«  Hiac.  Rep.  090.) 

CASNBR  ▼.  NEW  YORK  CITT  RT.  00. 

{Supreme  Court,  Appellate  Toim.    November  29,  1905.) 

1.  APFBAir— Dkcistokb  Revixwabix— DiscBBrioiii.BT  Aonon. 

Appellate  courts  are  generally  indie^osed  to  overrule  the  exercise  by 
the  trial  Justice  of  the  discretionary  power  given  him  by  Code  Oiv. 
Proc.  {  999,  to  set  aside  a  rerdict  as  against  the  evidence. 

[Bd.  Note. — For  cases  in  point,  see  vol.  3,  Orait  Dig.  Appeal  and  Error, 
H  3871-3874.] 

2.  New  TbiaIt-Settino  Abiox  Vebdiotb— Tbbics. 

An  order  setting  aside  a  verdict  as  against  the  weight  of  the  evidence 
should  be  granted  only  upon  condition  that  the  moving  party  pay  the 
costs. 

[Ed.  Note. — For  cases  In  point,  aee  vol.  37,  Gait  Dig.  New  Trial, 
I  822;] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict • 

Action  l^  Delia  Casner  against  the  New  York  City  Railway  Com- 
pany. From  an  order  setting  aside  a  verdict,  defendant  appeals. 
Modified- 

MN.T.8.— 17 
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Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 

LEAK,  JJ. 

William  E.  Weaver,  for  appellant. 
Frank  Herwig,  for  respondent 

SCOTT,  P.  J  In  this  action  the  jury  rendered  a  verdict  for  the 
defendant.  A  motion  was  made  at  the  close  of  the  trial  to  set  aside 
the  verdict  upon  all  the  grounds  specified  in  section  999  of  the  Code  of 
Civil  Procedure,  and  particularly  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence  and  the  law  and  the  facts,  and  against  the 
weight  of  the  evidence.  Argiunent  on  the  motion  was  postponed  for  a 
few  days,  and  in  the  meantime  judgment  was  entered  in  favor  of  the 
defendant  for  $30  costs.  Some  days  afterwards  the  motion  to  set  aside 
the  verdict  was  granted,  and  an  order  entered  setting  aside  the  ver- 
dict, vacatingthe  judgment  entered  thereon,  and  setting  the  cause  down 
for  retrial.  The  order  does  not  state  the  particular  ground  upon  which 
it  was  granted,  but  an  examination  of  the  record  shows  that  it  must 
have  been  because,  in  the  opinion  of  the  justice,  the  verdict  was  against 
the  evidence. 

The  action  was  for  an  assault  committed  on  plaintiff  by  one  of  de- 
fendant's conductors.  Three  witnesses  to  the  occurrence,  including 
herself,  were  called  by  plaintiff.  None  were  called  by  defendant  Ol^ 
viously  the  jury  disbelieved  plaintiff  and  her  witnesses,  and  there  cer- 
tainly were  circumstances  which  invited  such  unbelief.  The  justice  who 
presided  at  the  trial  had,  however,  the  advantage  of  seeing  the  wit- 
nesses, and  was  therefore  in  a  much  better  positicm  than  we  are  to  deter- 
mine whether  or  not  the  verdict  should  stand.  Appellate  courts  are 
generally  indisposed  to  overrule  the  exercise  by  the  trial  justice  of  his 
discretionary  power  to  set  aside  a  verdict  as  against  the  evidence,  and 
the  present  record  would  not  warrant  a  departure  from  the  usual  prac- 
tice. 

The  justice  granted  the  order,  however,  without  terms.  The  rule 
is. that  an  order  setting  aside  a  verdict  as  against  the  weight  of  the  evi- 
dence should  be  granted  only  upon  condition  that  the  moving  party 
shall  pay  costs.  To  this  rule  there  are  few  exceptions,  and  tWs  case 
does  not  present  one.  The  plaintiff  was,  to  put  it  mildly,  disingenu- 
ous in  the  preparation  of  her  bill  of  particulars.  She  was  asked  to 
give  the  number  of  the  conductor,  in  reply  to  which  she  stated  that  she 
was  "unable  to  state  under  oath"  the  number.  Strictly,  perhaps,  this 
statement  was  true,  but  in  effect  it  was  misleading,  for  her  attorney's 
managing  clerk  had  been  informed  of  the  number  only  24  hours  after 
the  allied  assault  occurred.  So,  when  the  attorney  prepared  and 
signed  £e  bill  o1^  particulars,  he  at  all  events  knew  the  conductor's  num- 
ber and  could  have  given  it,  instead  of  preparing  a  misleading  bill  of 
particulars  calculated,  and  no  doubt  designed,  to  prevent  defendant 
from  producing  the  conductor  upon  the  trial.  As  it  was,  the  defend- 
ant was  obliged  to  go  to  trial  without  any  witnesses.  Such  practice 
is  not  to  be  commended. 

The  order  appealed  from  will  therefore  be  modified,  so  as  to  impose 
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the  payment  of  $30  costs  upon  fdaintiff  as  a  condition  of  setting  aside 
the  verdict  and  vacating  the  judgment,  and,  as  modified,  will  be  affirmed, 
without  costs. 

MacLEAN,  J.,  concurs.    GILDERSLEEVE,  J.,  taking  no  part. 


(«  IiHbc.  Rep.  628.) 

FLTNN  ▼.  INTEBBOROUGH  BAPID  TBANSIT  CO. 

(Supreme  Ooort,  Appellate  Term.    November  24,  1905.) 

1.  Oabbikbs— Injubiks  to  Passenoers — "Sudden  Jbbk" — Rkb  Ipsa  Loquitdb. 

Plaintiff,  a  passenger  on  an  elevated  railroad,  testified  tbat  on  arriving 
at  a  station  cdie  got  up  and  was  jnst  going  out  of  the  car,  when  It  gave 
such  an  extraordinary  Jerk  that  she  was  forced  forward,  causing  her  to 
fall  and  be  Injured.  Held,  that  plaintiff's  injury  was  not  due  to  de- 
fective means  or  appliances  employed  In  operating  the  train,  and  that 
the  doctrine  of  "res  Ipsa  loquitur"  did  not  apply. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  |  1286.1 

2.  Same— Pboot  or  Neolioencb. 

Where  an  action  for  Injuries  to  a  passenger  was  based  on  the  fact  that 
the  car  gave  an  extraordinary  Jerk  or  Jolt,  which  forced  her  forward 
and  kno<^ed  her  down,  and  no  error  on  the  part  of  defendant's  serv- 
ants In  operating  the  train  was  pointed  out.  It  did  not  appear  that  the 
Jerk  was  not  Incidental  to  the  stoppage  of  the  train  In  the  usual  and 
customary  method  of  operatltm. 

Appeal  from  Municipal  Court,  Borough^of  Manhattan,  Seventh  Dis- 
trict. • 

Action  by  Ann  Flynn  against  the  Interborough  Rapid  Transit  Com- 
pany. From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  defend- 
ant aoDeals     Reversed  * 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Charles  A.  Gardiner  (Theodore  L.  Waugh,  of  counsel),  for  appel- 
lant. 

Calvin  D.  Van  Name,  for  respondent. 

GII,DERSLEEVE,  J.  This  action  was  brought  to  recover  dam- 
zgts  for  personal  injuries  alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  defendent  in  operating  a  train  upon  its  elevated  railroad 
upon  which  the  plaintiff  was  a  passenger.  The  particular  negligence 
asserted  by  the  plaintiff  is  a  "jerk"  or  "jolt,"  at  the  time  the  train  was 
in  the  act  of  stopping  at  a  regular  station,  that  forced  the  passengers 
forward  as  they  were  moving  toward  the  exit  of  the  car.  The  plain- 
testified  as  follows: 

"Whm  the  conductor  hollered  out  'Fifty-Ninth  Street!'  •  •  •  and  I 
saw  others  getting  up,  then  I  got  up,  *  *  *  and  when  I  was  Just  going 
ont  the  car  gave  such  a  Jerk  that  it  kno<&ed  me  right  on  my  back.  *  •  • 
I  got  a  terrible  Jerk — an  extraordinary  Jak." 

The  substance  of  the  testimony  of  the  plaintiff's  daughter,  who  was 
with  her  mother,  is  that  the  car  jerked,  "and  she,  with  other  passengers, 
was  forced  forward ;  that  she  saw  her  mother  falling,  got  up,  and  went 
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to  assist  her,  as  other  passengers  did."  From  no  point  of  view  can 
it  be  truthfully  said  that  the  evidence  in  behalf  of  plaintiff  shows  that 
her  injury  was  due  to  defective  means  or  appliances  employed  in  operat- 
ing the  train.  There  is  no  ground  for  invoking  the  doctrine  of  "res 
ipsa  loquitur"  in  the  plaintiffs  favor.  Nelson  v.  Lehigh  R.  R.  Oo.,  25 
App.  Div.  535,  50  N.  Y.  Supp.  63,  and  cases  there  cited. 

The  plaintiff's  case  rests  upon  the  fact  that  the  car  gave  an  extraordi- 
nary jerk,  or  jolt,  that  forced  the  passengers  forward  and  knocked  the 
plaintiff  on  her  back.  No  error  on  the  part  of  defendant's  servants  in 
operating  the  train  is  pointed  out.  The  evidence  is  not  sufficient  to 
justify  the  inference  that  defendant  or  any  of  its  servants  were  guilty 
of  negligence.  So  far  as  appears,  the  jerk  was  incidental  to  the  stop- 
page of  the  train  in  the  usual  course  and  custcHnary  method  of  opera- 
tion. We  think  the  rule  laid  down  by  this  court  in  Needham  v.  Inter- 
borough  R.  T.  Co.  (App.  Term,  Oct,  1905)  95  N.  Y.  Supp.  561,  ap- 
plies here.  See,  also,  Black  v.  Third  Ave.  R.  R.  Co.,  2  Am>.  Div. 
387,  37  N.  Y.  Supp.  830,  and  De  Soucey  v.  Man.  Ry.  Co.  (Com.  PI.)  16 
N.  Y.  Supp.  108.  The  motion  for  the  direction  of  a  verdict  in  favor  of 
the  defendant  should  have  been  granted. 

The  judgment  must  be  reversM,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 

SCOTT,  J.,  concurs.    MacLEAN,  J.,  taking  no  part 


MONROE  BANK  v.  LICHTDNSTEIN. 
(Supr^e  C!ourt,  Appellate  Term.    November  24,  190B.) 

JUDOKKRT— DepATTLT— VAOATIHO— OomXIOTIHG   EVIDENOB. 

Where  the  evidence  on  a  motion  to  set  aside  a  defanit  as  to  the  canae 
thereof,  Is  In  direct  conflict,  the  issue  should  not  be  decided  on  affidavits, 
bat  the  court  should  open  the  default  on  such  terms  as  It  may  deem  proper. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  Monroe  Bank  against  Alter  Lichtenstein.  From  an 
order  denying  a  motion  to  open  a  default,  defendant  ai^eals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN, JJ. 

J.  H.  Reiter,  for  appellant. 

Rosenblatt  &  Silverman,  for  respondent 

PER  CURIAM.  The  moving  affidavit  was  a  substantial  compli- 
ance with  the  rule  requiring  an  affidavit  of  merits.  The  defendant 
shows,  further,  that  immediately  upon  receiving  the  summons  herein 
he  called  on  plaintiff's  vice  president  and  settled  all  claims  of  plaintiff 
against  himself;  that  the  vice  president  took  the  summons  from  the 
defendant,  saying  he  would  have  the  case  settled  and  withdrawn ;  that 
defendant  paid  no  further  attention  to  the  matter,  relying  on  the  afore- 
said promise,  until  judgment  by  default  was  taken  against  him.     He 
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thereupon  made  the  motion  to  open  the  default,  which  was  denied. 
From  the  order  denying  said  motion,  defendant  appeals. 

The  vice  president,  above  referred  to,  in  an  opposing  affidavit  swears 
the  defendant  did  not  keep  his  a|;reement  to  pay  the  claim,  although 
plaintiff  gave  him  ample  opportumty  to  do  so.  The  court  believed  ue 
plaintiff's  officer  and  denied  the  application.  It  seems  to  us  that  upon 
such  a  direct  conflict  of  evidence  the  issue  should  not  be  decided  upon 
affidavits,  but  that  the  court  should  have  opened  the  default  upon  such 
terms  as  it  might  deem  proper. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  open  the  default  granted,  upon  payment 
of  $10  costs. 


(48  Misc.  Bep.  526.) 

NORMINTON  T.  INTBRBOROUGH  RAPID  TRANSIT  C». 

(Supreme  Oonrt,  Appellate  Term.    November  24,  1905.) 

GaBBIEBS— IlTJUBT   TO   PASSBnOKB— NEOUOBNCK. 

Where  a  passenger  In  a  street  ear  stood  np  In  the  aisle  as  the  car 
stopped  between  stations,  and,  tfaongh  notified  that  It  wonid  soon  start, 
remained  standing  until  It  started  with  a  Jerk,  which  Injured  her,  the 
carrier  was  not  shown  to  be  negligent. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Agnes  Norminton  against  the  Interborough  Rapid  Transit 
Company.  From  a  judgment  for  i^aintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

G.  R.  Coughlin,  for  appellant 
J.  Deyo,  for  respondent. 

PER  CURIAM.  The  plaintiff  left  her  seat  in  the  elevated  railroad 
train  before  the  car  had  reached  a  station,  and  stood  in  the  aisle.  The 
car  ga.vt  a  sudden  Jerk,  and  she  was  thrown  and  injured.  The  case  of 
Needham  v.  Interborough  Rapid  Transit  Co.  (App.  Term,  Oct.,  1906) 
95  N.  Y.  Supp.  561,  seems  to  be  controlling  here.    The  court  there  say : 

"There  was  no  proof  ot  negligence.  All  that  Is  testifled  to  Is  by  the  plaln- 
tUT  that  as  he  walked  toward  the  door  the  train  came  to  a  sudden  stop,  and 
he  was  thrown  down.  This  Is  not  sufflclent  to  justly  the  Inference  that  de- 
fendant or  any  of  Its  sorants  were  negligent.  The  complaint  should  have 
been  dismissed." 

In  the  case  at  bar  the  car  came  to  a  stop  between  stations,  and  the 
plaintiff  voluntarily  left  her  seat  to  stand  up.  The  conductor  an- 
nounced that  the  car  would  so<m  start  up  again.  It  did  so,  and  plaintiff, 
while  voluntarily  standing  in  the  aisle,  was  hurt. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

MacLEAN,  J.,  taking  no  part. 
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(48  Misc.  Bep.  523.) 

BOLAND  ▼.  NEW  YORK  CITT  RT.  00. 

(Supreme  Court,  Appellate  Term.    November  24,  1905.) 

1.  BVIDKirCK— EXFEBT  TeSTIUOHT  —  PKBSONAL   IRJTTBIXS  —  BVIDENOX  —  CiOHFK- 

TBROT. 

In  an  action  for  injuries,  medical  testimony  tliat  the  accident  l>ad  a 
great  bearing  on  plnintifTs  nervons  condition,  that  there  were  at  the  time 
of  the  accident  other  conditions  wliicb  wonld  lead  to  nervousness,  and  that 
nervousness  could  have  come  from  the  accident,  was  not  competent  evi- 
dence to  go  to  the  Jury  as  showing  that  the  injuries  caused  the  condition. 

2.  TsiAii — Ikcoxfetent  KviDaNOB— Mono:*  to  Stbikb. 

Where  the  questions  asked  a  witness  are  not  objectionable,  bnt  the 
evidence  elicited  thereby  is  insufficient,  the  adverse  party  is  not  pre- 
cluded from  moving  to  strike  out  tlie  evidence  liecauae  be  made  no  ob- 
jection to  the  questions. 

Appeal  from  Municipal  Couit,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Jennie  Boland  against  the  New  York  City  Railway  Com- 
pany.   FrtMn  a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

William  E.  Weaver,  for  appellant. 
Edward  A.  Alexander,  for  respondent 

SCOTT,  P.  J.  The  plaintiff  sues  for  damages  resulting  from  an 
accident  which  happened  in  September,  1904.  The  direct  physical  re- 
sults of  the  accident  were  comparatively  slight,  and  the  principal  basis 
alleged  for  substantial  damages  is  that,  as  is  said,  the  plaintiff  suffered 
nervously,  as  a  result  of  the  accident,  down  to  the  very  day  of  the  trial. 
It  is  obvious  that  in  such  a  case  the  burden  rests  upon  the  plaintiff 
to  connect  with  a  reasonable  degree  of  certainty  the  alleged  result 
with  the  cause.  To  do  this  the  plaintiff  produced  as  a  witness  the 
physician  who  attended  her.  He  testified  as  to  plaintiff's  nervous  con- 
dition at  the  trial,  and  that,  so  far  as  he  could  remember,  she  had  been 
in  a  normal  condition  before  the  accident.  He  then  testified  that  the 
accident  had  a  "great  bearing"  upon  her  present  nervous  condition,  that 
it  has  "a  great  deal  to  do  with  it,'  that  there  were  at  the  time  of  the  acci- 
dent "other  conditions  of  affairs  which  would  lead  to  nervousness," 
that  the  accident  "had  partially  to  do  with"  her  nervous  condition,  that 
her  nervous  condition  "could  come  from  the  accident,"  and  the  like. 
The  total  effect  of  the  physician's  testimony  went  no  further  than  to 
establish  that  the  nervous  condition  might  have  been  caused  by  the 
injury.  This  was  not  competent  evidence  to  show  that  the  injury  did 
cause  the  condition  (Raynor  v.  Met.  St.  Ry.  Co.,  106  App.  Div.  449, 
94  N.  Y.  Supp.  633),  and  the  defendant's  motion  that  the  evidence  be 
stricken  out  should  have  been  granted. 

This  is  not  a  case  where  the  objecting  party  is  not  precluded  be- 
cause he  failed  to  object  to  the  questions,  because  the  questions  them- 
selves were  not,  as  a  rule,  objectionable,  although  the  evidence,  when 
elicited,  proved  to  be  insufficient,  and  should  have  been  withdrawn  from 
consideration  as  not  tending  to  prove  the  only  fact  as  to  which  it  could 


Digitized  by 


Google 


Sup.   Ct)  HBMEB  ▼.  BmNGKB.  263 

in  any  sense  be  considered  pertinent.  We  must  assume  that  this  evi- 
dence affected  the  judgment,  for  in  no  other  way  can  we  account  for 
the  damages,  which  are  much  larger  than  would  ordinarily  be  given 
for  such  injuries  as  the  plaintiff  proved,  outside  of  her  continued  state 
of  nervousness. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


(48  MlK.  Rep.  641.) 

RBMER  ▼.  ErrriNOEB. 

(Supreme  Court,  Amtellate  Term.    November  24,  1906.) 

OAXiiro— OBuaATioN  roB  Oaubuno— Considbbatiok— Chbok. 

Where  one  booght  chips  in  a  gambling  honse  and  need  them  In  a  game 
of  poker,  and  the  proprietor,  after  settling  the  account  for  chips,  gave 
bis  check,  it  was  given  for  a  gambling  debt,  within  the  statute  making 
▼old  evoy  secnrlty,  the  whole  or  any  part  of  the  consideratioa  for  which 
•hall  be  for  money  won  by  playing  at  a  game. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis> 
tricL 

Acti<Mi  by  Louis  Remer  against  Abraham  Bttinger.  Prom  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN.  JJ. 

Grauer  &  Rathkopf,  for  appellant 
Boudin  &  Liebman,  for  respondent 

PER  CURIAM.  Defendant,  one  Hahn,  and  others  bought  chips 
in  a  gambling  house  run  by  defendant.  One  Traub,  and  (as  defendant 
swears,  but  Hahn  denies)  Hahn  and  others  entered  into  a  game  of 
poker.  The  chips  represented  money.  At  the  conclusion  of  the  game, 
defendant  and  Hahn  went  to  Traub,  who  was  acting  game  keeper,  to 
settle  their  accounts  for  chips.  Defendant  owed  $70,  and  $70  was  due 
to  Hahn.  Therefore,  at  the  suggestion  of  some  one,  apparently  Traub, 
defendant  made  out  his  check  in  favor  of  Hahn  for  $70  and  delivered 
the  same  to  Hahn.  The  latter  subsequently  deposited  the  check  in 
his  bank,  but  payment  thereof  was  refused.  He  subsequently  indorsed 
said  check,  after  such  refusal  of  payment  thereof,  and  delivered  the  same 
to  plaintiff  for  the  sum,  as  he  swears,  of  $70.  Plaintiff  thereupon  sued 
to  recover  on  said  chedc,  and  the  court  below  gave  judgment  in  favor 
of  {daintiff  against  defendant  as  maker  of  said  check. 

We  think  that  the  uncontradicted  testimony  shows  that  the  check 
was  given  for  a  gambling  debt,  and  was  void  from  its  inception.  The 
statute  provides  that : 

"Bvecy  •  •  *  security  wbatsDever,  given  or  ezecnted  by  any  person, 
where  Uie  whole  or  any  part  of  the  consideratlcm  of  the  same  shall  be  for 
any  money  *  •  •  won  by  playing  at  any  game  whatsoever,  •  •  • 
■haU  be  void." 

It  makes  little  difference  whether  the  money  was  given  in  change  for 
chips  or  otherwise  used  in  the  game.  The  debt  incurred  was  a  gam- 
bling debt,  and  the  consideration  therefor  was  utterly  void.    The  plain- 


Digitized  by 


Google 


264  80  NBW  TOBK  8UPPLBUENT  (Sup.  Ct 

and  ISO  New  York  SUte  Reporter 

tiff  admits  that  he  took  the  check  with  full  knowledge  that  payment  had 
been  refused,  and  it  is  not  pretended  that  he  stands  in  any  better  posi- 
tion than  Hahn  would  have  stood,  had  he  brought  the  suit  himself. 

Judgment  should  be  reverse'',  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event 


(48  Mlac.  Bep.  628.) 

COHEN  y.  MERXBSH  et  al. 

(Supreme  Oonrt,  Appellate  Term.    Novonber  24,  lOOS.) 

1.  Jtjdombnt — Default— Vacation— NoNOOuPLiANOx  with  Tesub. 

Where  plalntUTa  action  waa  dlsmlasecl  by  default,  and  subaequently 
an  order  opening  tbe  default  waa  granted  wltbout  terms,  but  waa  modified 
on  appeal  by  requiring  plaintiff-  to  pay  certain  costs  within  six  days  after 
service  of  a  copy  of  tihe  order  as  a  condition  of  opening  the  default,  and 
plaintiff  did  not  comply  or  offer  to  comply  with  the  condition  within  the 
time  limited,  defendants  were  entitled  to  enter  Judgment  v^on  the  orig- 
inal dismissal. 

2b  Sauk— AoTioK  in  Forma  Pavpebib— Imposition  or  Costs. 

The  court  may,  In  its  discretion,  impose  costs  as  a  condition  of  granting 

a  favor  to  a  litigant,  such  as  opening  his  default,  even  though  be  be 

suing  as  a  poor  person. 

[Ed.  Note.— For  cases  in  point,  see  vol.  30,  C!ent  Dig.  Judgment,  t  328.] 

8.  Costs— AonoN  in  Fobma  Paufkbib— Vaoation  or  Obdeb— Time  or  Appu- 

OATION. 

Plaintiff  was  granted  permission  to  sue  as  a  poor  person.  A  motion 
to  vacate  the  permission  was  denied,  with  leave  to  renew  upon  proof  of 
certain  facts.  Subsequently  plaintiff  defaulted  and  obtained  an  order 
vacating  bis  default,  which,  as  modified  on  appeal,  required  him  to  pay 
certain  costs  within  a  certain  time  as  a  condition  of  the  relief.  This 
be  did  not  do,  so  that  defendant  became  entitled  to  enter  judgment  on 
the  default  Held,  that  a  motion  by  defendant  to  vacate  the  order  per^ 
mittlng  plaintiff  to  sue  as  a  poor  person  came  too  late,  when  not  made 
until  he  was  entitled  to  enter  Judgment  and  at  a  time  when  the  actl<Mi 
was  practically  ended. 

Appeal  from  City  (^ourt  of  New  York. 

Action  by  Benj'amin  Cohen,  an  infant,  etc.,  against  Rebecca  Meryesh 
and  others.  From  an  order  vacating  an  order  permitting  plaintiff  to 
sue  as  a  poor  person,  and  directing  the  clerk  to  enter  judgment  dis- 
missing the  complaint,  plaintiff  appeals.     Modified. 

See  93  N.  Y.  Supp.  530. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Abraham  H.  Sarasohn,  for  appellant. 

Johnston  &  Johnston  (Edward  W.  S.  Johnston,  of  counsel),  for 
respondents. 

SCOTT,  P.  J.  On  March  15,  1905,  plaintiffs  action  was  dismissed 
by  default.  A  motion  was  made  to  open  the  default,  which  was  grant- 
ed without  terms.  On  appeal  to  this  court  the  latter  order  was  modified, 
by  inserting  as  a  condition  of  opening  the  default  that  plaintiff  should 
pay  certain  costs  within  six  days  after  service  of  a  copy  of  the  order 
upon  his  attorney.    The  plaintiff  did  not  comply  or  offer  to  comply  with 
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the  ctmdition  within  the  time  limited,  and  the  defendants  thereupon 
became  entitled  to  enter  judgment  upon  the  dismissal  in  the  previous 
March.  It  now  appears  that  the  plaintiff  sues  in  forma  pauperis  under 
an  order  made  in  April,  1904.  That  fact  was  apparently  not  dis- 
closed on  the  former  appeal,  but  that  fact  is  of  no  consequence,  as  the 
court  may,  in  its  discretion,  impose  costs  as  the  conditicm  of  granting  a 
favor  to  a  litigant,  even  though  he  be  suing  as  a  poor  person.  The 
order  permitting  plaintiff  to  sue  as  a  poor  person  was  granted  ex  parte. 
A  motion  to  vacate  it  was  denied,  and  no  appeal  was  taken,  although 
there  were  many  apparent  defects  in  the  afRdavit  sustaining  it.  The 
order  denying  the  motion  to  vacate  contained  a  clause  permitting  the 
motion  to  be  renewed  upon  proof  that  the  plaintiff  had  no  meritorious 
cause  of  action,  or  that  he  is  of  sufficient  financial  means  and  ability 
to  presecute  the  action  with  the  aid  of  the  order.  No  advantage  was 
taken  of  this  leave,  however,  until  after  plaintiff,  by  failing  to  comply 
with  the  terms  contained  in  the  order  of  this  court,  had  placed  defend- 
ants in  a  position  to  enter  judgment  Then  upon  defendants'  motion 
tiie  court  below  made  the  order  now  appealed  from.  That  order  va- 
cated the  order  permitting  plaintiff  to  sue  as  a  poor  person,  and  directed 
the  clerk  to  enter  judgment  dismissing  the  complaint  upon  the  judg- 
ment of  dismissal  of  March  15, 1905,  for  costs  of  the  action  to  be  taxed. 

We  think  that  the  motion  upon  which  this  order  was  made,  in  so  far 
as  it  asked  that  the  order  permitting  plaintiff  to  sue  as  a  poor  person 
be  vacated,  came  too  late.  It  is  true  that  leave  had  been  given  to  renew, 
but  this  meant  to  renew  during  the  pendency  of  the  action.  At  the  time 
the  motion  was  made  the  action  to  all  intents  and  purposes  ended. 
All  that  remained  to  be  dwie  was  to  enter  a  formal  judgment.  Even 
if  it  may  be  said  that  ithe  court  below  had  it  within  its  discretion  to 
entertain  the  motion  at  any  time  before  judgment  was  actually  entered, 
we  are  of  opinion  that  such  discretion  was  not  well  exercised  in  the  pres- 
ent case.  Strictly  speaking,  it  may  not  have  been  necessary  to  apply 
to  the  court  for  leave  to  enter  judgment  after  the  plaintiff  had  failed 
to  comply  with  the  conditions  upon  which  his  default  was  opened,  but 
the  practice  of  making  such  a  motion  is  not  to  be  discouraged  because  it 
gives  the  party  :^;ainst  whom  the  judgment  is  to  be  entered  an  oppor- 
tunity to  show,  if  he  can,  that  he  has  complied  or  tendered  ccmipliance 
with  the  terms  imposed  upon  him. 

The  order  appealed  from  will  therefore  be  modified,  by  striking  out 
so  much  thereof  as  vacates  the  order  of  April  30,  1904,  granting  leave 
to  plaintiff  to  prosecute  this  action  as  a  poor  person,  and  by  striking  out 
the  provision  that  defendants  may  have  judgment  for  the  costs  of  the 
action,  and  inserting  in  place  thereof  a  provision  that  defendants  have 
judgment  dismissing  the  complaint  and  for  the  costs  and  disburse- 
ments of  the  former  appeal  to  this  court  as  taxed,  and,  as  so  modified, 
the  order  now  a^^ealed  from  will  be  affirmed,  without  costs. 

GILDERSLEEVE,  J.,  concurs.    MacLEAN,  J.,  taking  no  part 
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(48  Miae.  Rep.  8BL) 

LBART  T.  MOOREl 

(Supreme  Ooort,  Appellate  Term.    November  24,  IMS.) 

EviDXNCB— Pasol  Bviderck— Wbittsh  Contract. 

Defendant  and  plalntilTe  Intestate  had  a  conTersatlon  relatlTe  to  the 
sale  of  lumber  to  defendant,  and  the  next  day  the  latter  wrote  saylnc 
that  he  understood  Intestate  to  say  that  be  would  furnish  the  lumber  at 
a  certain  price,  that  defendant  would  advise  as  to  the  sizes  required  and 
date  of  shipment,  and  suggesting  a  condition  as  to  quality.  Intestate 
replied  that  on  the  day  of  the  conversation  he  wrote  his  mill  man  that 
he  had  defendant's  order.  In  a  later  letter  intestate  referred  to  having 
accepted  defendant's  verbal  ofTer.  Held,  that  the  oral  negotiatimis,  and 
not  defendant's  letter  of  the  next  day,  constituted  the  contract,  and  hence 
evidence  of  the  conversation  was  admissible  to  contradict  the  statements 
of  the  letter  as  to  the  price. 

Appeal  from  City  Court  of  New  York. 

Action  by  Mary  C.  Leary,  as  administratrix,  against  Harrison  B. 
Moore.     From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Jesse  W.  Johnson,  for  ai^llant 
Albert  A.  Wray,  for  respondent. 

SCOTT,  P.  J.  Some  time  in  February,  1901,  the  defendant  and 
plaintiff's  intestate  entered  into  a  contract  whereby  the  latter  sold  to 
the  former  a  quantity  of  lumber  at  an  agreed  price.  What  that  price 
was  is  a  matter  of  dispute ;  defendant  claiming  that  it  was  $22.50  per 
thousand  feet,  and  (daintiff  insisting  that  it  was  $23.50  per  thousand. 
The  defendant  was  paid  $22.50  per  thousand  for  all  the  lumber  deliv- 
ered, and  the  action  involves  the  $1  per  thousand  which  is  in  dispute. 
It  appears  that  the  parties  met  on  February  5,  1901,  at  a  restaurant, 
and  came  to  an  agreement  as  to  the  price  to  be  paid  for  the  lumber, 
and  on  February  6th  the  defendant  wrote  to  plaintiff's  intestate  a 
letter,  referring  to  the  conversation  oti  the  preceding  day,  stating  that 
he  understood  the  latter  to  say  that  he  would  furnish  the  lumber  for 
$23.50,  and  giving  certain  detailed  instructions  as  to  quality,  descrip- 
tion, time  of  delivery,  etc.  The  defendant  contends,  and  has  appar- 
ently contended  from  the  first,  that  the  price  of  $23.50  was  inserted  in 
the  letter  by  inadvertence,  and  that  the  real  agreement  was  for  $22.50, 
and  to  substantiate  this  contention  he  offered  proof  as  to  what  took 
place  at  the'  conversation  of  February  5th ;  there  having  been  witnesses 
present  other  than  the  two  principals.  The  court  below  held  that  the 
letter  of  February  6th  constituted  the  contract  between  the  parties, 
and,  as  it  was  in  writing,  declined  to  receive  evidence  of  any  prior  con- 
versation or  negotiations  which  might  tend  to  vary  it. 

The  question,  then,  is  whether  the  real  contract  between  the  parties 
was  the  oral  agreement  said  to  have  been  arrived  at  on  February  5th, 
or  was  the  letter  written  on  February  6th.  If  it  was  the  latter,  the 
ruling  below  was  right.  If  it  was  the  former,  the  court  erred  in  ex- 
cluding the  testimony  offered.  Of  course,  nothing  is  more  common 
than  for  two  merchants  to  arrive  at  an  oral  agreement,  and  subsequently 
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«xchange  letters,  referring  to  the  agreement  thus  made  and  confirm- 
ing it.  In  such  cases  the  rule  is  that  it  is  the  oral  agreement  which 
constitutes  the  contract  between  the  parties,  and  that  the  letters  are 
merely  evidence  of  what  had  been  previously  agreed  upon.  In  such 
cases  the  parties  are  not  bound  by  the  statement  of  the  terms  of  the 
contract  as  contained  in  the  written  confirmatory  letters  or  memoran- 
da, but  may  show  what  the  real  contract  was,  and  in  doing  so  may  con- 
tradict or  supplement  the  writings.  Brigg  v.  Hilton,  99  N.  Y.  617, 
526,  3  N.  E.  51,  52  Am,  Rep,  63 ;  Lichtenstein  v,  Rabolinsky,  75  App. 
Div,  66,  77  N,  Y,  Supp,  792,  In  the  case  under  examination  it  is  cer- 
tain that  some  kind  of  an  oral  agreement  for  the  sale  of  the  lumber  at 
a  stated  price  was  arrived  at  between  the  parties  on  February  5th.  In 
his  letter  of  February  6th  defendant  writes: 

'deferring  to  our  (xmyenatlon  yesterday  In  I>aTlsou'8,  I  understood  yon 
to  say  tbat  yon  would  fnmlsh  me  tbe  yellow  pine  timber  *  *  *  for  tlte 
soin  of  $28,60  per  M  ft" 

In  a  letter  from  plaintiff's  intestate  to  the  defendant,  dated  Febru- 
ary 7th,  the  writer  said : 

"I  wrote  my  mill  man  South  on  the  Stb,  saying  I  bad  the  order  at  $23.50, 
aa  he  has  copy  of  the  schedule  you  gave  me  last  fall." 

And  on  March  25th  plaintifTs  intestate  wrote  to  defendant: 

"Within  one  hour  after  I  accepted  your  verbal  offer  of  $23.50  per  M  ft 
tor  timber  to  build  your  dry  dock  on  Feby.  5th.    •    •    •" 

It  seems -to  be  quite  clear,  therefore,  that  an  order  was  given  and  ac- 
cepted on  February  5th,  the  day  prior  to  the  date  upon  which  was  written 
the  letter  which  the  court  below  treated  as  the  contract  between  the  par- 
ties. Even  read  by  itself,  if  there  had  been  no  other  evidence  of  a  prior 
contract,  the  letter  of  February  6th  appears  upon  its  face  to  be  nothing 
more  than  a  letter  of  confirmation.  In  its  first  paragraph  it  refers  to 
the  conversation  of  the  previous  day,  and  expresses  the  writer's  under- 
standing of  the  purport  of  that  conversation;  in  its  second  paragraph 
it  promises  future  advices  as  to  the  size  of  the  lumber  first  desired, 
with  an  understanding,  perhaps  intended  as  a  stipulation,  as  to  when 
shipments  should  be  made ;  and  in  the  third  and  last  paragraph  is  an  offer 
to  furnish  a  corrected  schedule  and  a  condition  as  to  the  quality  of  the 
Itmiber.  Nowhere  in  the  letter  is  to  be  found  any  acceptance  of  any 
offer,  or  any  agreement  to  take  the  lumber,  or  any  clause  in  any  way 
binding  the  defendant,  its  signer,  to  anything  at  all.  It  may  be  said 
of  it,  as  was  said  by  the  Court  of  Appeals  of  a  much  more  explicit 
memorandum  in  Brigg  v.  Hilton,  supra : 

"It  contains  no  promise  or  undertaking.  It  does  not  [sell]  bay  the  goodd, 
nor  does  It  assorae  to  do  so.  It  was  not  Intended  to  be  a  contract  •  •  * 
It  afforded  Information  by  which  each  of  tbe  parties  might  be  gnlded,  and 
can  at  the  utmost  be  ciHisidered  as  the  recital  of  thlngti  which  had  been  agreed 
upon,  not  as  an  agreement  Itself." 

We  are  therefore  of  the  opinion  that  the  court  below  erred  in  hold- 
ing, as  a  matter  of  law,  that  the  letter  of  February  6th  constituted  the 
contract  between  the  parties,  and  in  excluding  all  evidence,  otherwise 
competent,  as  to  an  oral  agreement  on  February  5th,  which  the  evidence 
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tends  to  show  was  the  real  contract  between  the  parties.  The  question 
whether  there  was  such  an  oral  contract,  and,  if  so,  what  its  terms  were, 
should  have  been  submitted  to  the  jury. 

There  are  many  exceptions  in  the  case,  but  nearly  all  of  them  are 
covered  by  this  opinion.    Those  not  covered  it  is  not  necessary  to  con- 
sider at  this  time,  as  we  are  agreed  that  the  case  must  be  retried. 
'  Judgment  reversed,  and  new  trial  granted,  with  coists  to  appellant  to 
abide  the  event.    All  concur. 


(48  Mlac.  Rep.  B38.) 

BOTHMAN  T.  KOSOWBB. 

(Supreme  Court,  Appellate  Term.    NoTember  24,  1905.) 

1.  Plbadino— Motion  to  Dismiss— Effect. 

A  motion  to  dismiss  the  complaint  on  the  ground  that  It  does  not  state 
Bofficlent  factfi  to  constitute  a  cause  of  action  has  tbe  effect  of  a  demur- 
rer, and  admits  the  allegations  of  the  complaint 

2.  liARDLOsn  AND  Tenant— Possession— Failure  to  Deliveb— liiABiLirr. 

Where  plaintiff,  to  whom  premises  were  leased,  was  unable  to  obtain 
possession,  owing  to  the  possession  of  an  occupant  under  a  lease  to  the 
occupant's  assignor,  taken  from  him  with  the  owner's  consent,  the  owner 
was  liable  in  damages  for  breach  of  his  contract  to  give  plaintiff  the 
right  of  entry  and  enjoyment 

Appeal  f  rcan  City  Court  of  New  York. 

Action  by  Jacob  Rothman  against  Abraham  Kosower.  From  a  judg- 
ment dismissing  the  coi^laint,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P,  J.,  and  GILDERSL,EEVE  and  Mac- 
LEAN,  JJ. 

Benjamin  F.  Spellman,  for  appellant 
Aaron  H.  Schwartz,  for  respondent 

GILDERSLEEVE,  J.  The  plaintiff's  complaint  was  dismissed  at 
the  opening  of  the  trial,  upon  motion  made  by  tiie  defendant,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  is  similar  in  effect  to  a  demurrer  upon  those  grounds,  and  therefore 
all  tile  allegations  contained  in  the  complaint  must  be  taken  as  true. 
The  complaint  alleges,  in  substance,  that  on  August  1, 1904,  the  plaintiff, 
by  a  written  lease  executed  by  the  parties,  leased  from  the  defendant 
certain  premises  in  this  city  for  the  term  of  three  years,  the  term  to  begin 
on  May  1, 1905,  the  yearly  rental  being  $420,  payable  monthly,  and  that 
plaintiff  was  required  by  the  terms  of  the  lease  to,  and  did,  deposit  the 
sum  of  $140  as  security  for  the  faithful  performance  of  the  conditions 
of  the  lease.  It  also  alleges  the  payment  of  the  rent  for  the  month  of 
May,  1905.  It  further  avers  that  at  the  time  the  lease  was  executed  one 
Sandler  was  occupying  the  premises,  and  that  upon  attempting  to  obtain 
possession  of  said  premises  on  May  1,  1905,  said  Sandler  was  still  in 
possession  of  said  premises  and  claiming  them  by  virtue  of  a  lease 
executed  by  the  defendant  to  one  Deutschman  in  October,  1904,  and 
assigned  by  Deutschman  to  Sandler;  this  lease  also  being  for  the 
same  term  and  to  commence  at  the  same  time  (May  1,  1905)  as  the 
lease  given  in  August  by  the  defendant  to  the  plaintiff.    It  further 
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alleges  that  demand  for  the  possession  of  the  premises  was  made 
upon  the  defendant;  that  at  the  request  of  the  defendant  the  plain- 
tiff instituted  summary  proceedings  against  Sandler  in  a  municioal 
court;  that  Sandler  interposed  an  answer  setting  up  the  lease  made 
by  defendant  to  Deutschman,  its  assignment  to  ^ndler  with  the  con- 
sent of  the  defendant,  and  the  possession  of  the  premises  by  Sandler 
under  and  by  virtue  of  such  last-named  lease ;  a  trial  in  the  Municipal 
Court  of  the  issue  thus  raised ;  that  defendant  was  present  at  such  trial 
as  a  witness,  and  also  by  his  personal  counsel ;  that  the  aforesaid  trial 
resulted  in  the  dismissal  of  plaintiff's  petition  upon  the  ground  that 
Sandler  was  entitled  to  the  possession  of  said  premises  by  virtue  of  the 
lease  made  by  defendant  to  Deutschman  and  by  him  assigned,  with  the 
consent  of  defendant,  to  Sandler.  And  it  also  sets  forth  several  items 
as  constituting  a  basis  for  damages,  and  asks  a  judgment  for  the  sum 
deposited,  the  rent  paid,  and  the  damages  sustained,  etc. 

We  fail  to  see  why  the  complaint  fails  to  state  a  cause  of  action.  It 
is  clear  that  the  plaintiff  was  kept  from  enjoying  the  rights  and  privi- 
leges of  his  lease  by  the  act  of  the  landlord  himself,  and  it  has  frequent- 
ly been  held  that  in  such  a  case  the  plaintiff  may  resort  to  his  action  for 
damages.  Trull  v.  Granger,  8  N.  Y.  115 ;  Sullivan  v.  Schmitt,  93  App. 
Div.  471, 87  N.  Y.  Supp.  714 ;  Smith  v.  Barber,  96  App.  Div.  236,  89  N.  Y. 
Supp.  317.  Sandler  was  lawfully  in  possession  of  the  premises,  and  his 
right  thereto  was  equal  to  that  of  the  plaintiff,  and  he  had  acquired  such 
right  of  possession,  as  well  as  theactual  possession,  of  the  premises  by  vir- 
tue of  the  lease  given  his  assignor  and  taken  from  his  assignor  wi^  the 
consent  of  the  defendant  The  plaintiff's  right  to  maintain  summary  pro- 
ceedings against  Sandler  could  only  exist  upon  showing  that  the  conven- 
tional relation  of  landlord  and  tenant  existed  between  the  latter  and 
the  plaintiff,  and  that  Sandler  wrongfully  withheld  possession.  Neither 
of  these  conditions  existed.  In  Goerl  v.  Damrauer,  27  Misc.  Rep.  555, 
68  N.  Y.  Supp.  297,  the  lease  given  by  the  landlord  to  the  defendant 
was  to  take  effect  September  1st.  At  the  time  of  its  execution  the 
premises  were  occupied  by  a  tenant.  This  tenant  held  over  beyond  the 
1st  of  September,  and  by  reason  of  the  failure  of  the  landlord  to  give 
the  required  notice  dispossess  proceedings  begun  in  September  resulted 
in  favor  of  the  tenant.  Subsequently  in  October  the  tenant  was  dis- ' 
possessed  and  the  landlord  requested  the  lessees  to  take  possession, 
which  they  refused  to  do.  It  was  held  that  it  was  necessary  for  the 
landlord  to  give  the  lessees  the  legal  right  of  entry  and  enjoyment,  that 
he.  had  obligated  himself  to  give  legal  possession  on  September  1st,  and 
by  "his  own  acts,  or  rather  omission  to  act,  in  that  he  failed  to  give 
the  statutory  notice  to  Sheritz,  defeated  his  right  of  entry,  and  he  could 
not  confer  on  his  lessees  a  right  which  he  himself  did  not  enjoy,  and, 
having  violated  his  contract,  titie  lessees  were  released  from  all  liability 
under  the  lease  and  never  became  the  tenants  of  the  respondent."  In 
the  case  at  bar  the  defendant  by  his  own  act  defeated  any  right  of  the 
plaintiff  to  obtain  possession  of  the  premises,  and  the  plaintiff's  remedy  is 
against  him  for  breach  of  the  contract  to  give  the  plaintiff  the  right  of 
entry  and  enjo3mient. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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SPINA  T.  NB>W  YORK  TEAN8P.  CO. 
(Supreme  Conrt,  Appellato  Term.    Norember  24,  1908.) 
MuNiciFAi,  CoBPOBATioNS— Use  or  Strexts— AonoNB  fob  Davaoks— PxasoHAZ. 

iKJtTMKS— BVIDENCT— SUITICIEHOT. 

In  an  action  for  Injuries  from  being  struck  by  an  automobile,  evidence 
held  auffldent  to  support  a  verdict  for  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Gabriele  Spina  against  the  New  York  Transportation  Com- 
pany.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Arthur  K.  Wing,  for  appellant. 

Lawrence  W.  Trowbridge,  for  respondent 

MacLEAN,  J.  The  plaintiff,  as  father,  brought  this  action  to  re- 
cover for  loss  of  services  of  his  minor  son,  who  was  injured  by  collision 
with  an  automobile  of  the  defendant  at  Eighteenth  street  and  Fifth 
avenue.  The  son  testified  that  he  was  going  north  on  the  left  side; 
that  he  looked  east,  but  did  not  observe  any  wagons ;  and  that  he  had 
taken  three  steps  into  Eighteenth  street,  in  order  to  cross,  when  he  vras 
struck  by  the  automobile.  He  testified  that  he  did  not  see  the  auto- 
mobile until  it  struck,  and  which  came  south,  as  testified  his  witnesses, 
along  the  right  side  of  the  avenue  and  swung  into  Eighteenth  street 
in  a  westerly  direction.  The  case  was  fairly  presented  to  the  jury, 
and  the  judgment  entered  upon  their  verdict  in  favor  of  the  plaintiff 
may  not  be  disturbed ;  for  it  may  not,  under  all  the  circumstances,  be 
said  as  matter  of  law  that  the  boy  was,  or  the  defendant  was  not^  at 
fault. 

Judgment  affirmed,  with  costs.    All  concur. 


(48  Misc.  Rep.  S2f.) 

tfDLLBR  T.  MANHATTAN  RX.  CO. 

(Supreme  Court,  Appellate  Tom.    November  24,  IWS.) 

Cabbikbs— Stbeet  Railboads— Injubt  to  PABSEnaEB— Neglioence. 

A  Bftreet  railway  company  Is  not  liable  for  negligent  injury  to  a  pas- 
senger, wbo  left  bis  seat  before  tbe  car  stopped,  preparatory  to  alighting, 
and,  placing  bis  band  on  the  door  jamb,  was  injured  by  the  slammlns  of 
tbe  door  through'  the  sudden  stop  of  the  car:  It  not  appearing  that  there 
was  any  excesslre  or  unusual  jolt  In  the  stopping. 

[Ed.  Note. — For  cases  In  point  see  vol.  9,  Cent  Dig.  Carriers,  |  12S3.) 

Appeal  from  City  C^urt  of  New  York,  Trial  Term- 
Action  by  Carl  MuUer  against  the  Manhattan  Railway  Company .^ 
From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN, JJ. 
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Oiarles  A.  Gardiner  (Merrill  W.  Gallaway,  of  counsel),  for  zp- 
peDant. 
Adolph  Block  and  William  L.  Mathot,  for  respondent 

SCOTT,  P.  J.  The  defendant's  motion  to  dismiss  tfiecomplaint  should 
have  been  granted.  The  plaintiff,  traveling  in  oat  of  defendant's  cars, 
wished  to  alight  at  Forty-Second  street.  As  the  train  approached  that 
street,  the  conductor  announced  it,  and  plaintiff  arose  and  went  to  the 
door,  preparatory  to  alighting  when  the  train  should  stop.  He  put  his 
hand  on  the  jam  of  the  doorway,  and,  as  he  says,  "through  the  sudden 
stop  of  the  train  I  bruised  my  hand  when  the  door  slammed."  This  is 
the  only  evidence  as  to  how  the  accident  came  to  happen.  No  reason 
is  given  why  the  plaintiff  should  have  put  his  hand  on  the  door  jamb, 
and  there  is  nothmg  in  the  case  to  show  that  there  was  any  excessive 
or  unusual  jolt  or  jerk  in  the  stof^ing  of  the  train.  The  car  was 
quipped  with  a  safety  catch  to  hold  the  door,  and  the  conductor  testified 
that  he  had  caught  the  door  back  before  the  train  stopped.  The  mere 
characterization  of  the  stop  as  "sudden"  is  not  sufficient  to  justify  the 
coudnsion  that  it  was  unusual,  or  anything  more  than  is  necessarily  at- 
tendant upon  stopping  a  train.  In  our  view  there  was  no  proof  of 
negligence  on  defendant's  part  justifying  the  submission  of  the  case  to 
the  jury. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  Sie  event. 

GILDERSLEEVE,  J.,  concurs.    MacLEAN,  J.,  taking  no  part 


(tt  Mlse:  Bepw  684.) 

AMBRICAN  TRABINO  CO.  v.  BBDOUIN  STEAM  NAV.  00.,  Umlted. 

(Snpreme  Court,  Appellate  Term.    Norember  24,  1905.) 

L  ColPOBATIOIfS— FOBKION    COKPORATIOnft— ATTAOHMKRT. 

To  otrtalB  a  warrant  of  attachment  against  a  foreign  corporatl<Mi» 
plaintiff  mnat  show,  and  not  merely  allege,  tbat  tbe  corporation  is  a  for- 
rign  one ;  and,  while  a  poeltlTe  allegation  to  this  ^ect  by  one  In  a  posi- 
tion to  have  personal  knowledge  is  a  sufficient  showing,  such  an  all^a- 
tion  by  one  not  In  a  position  to  know  is  not 

t  Bamb— StrmcTKNOT  or  Showing — Knowiadok  of  AjTiAirr. 

An  allegation,  In  an  affidavit  for  an  attachment  against  a  foreign  steam- 
riiip  cdrporation,  tbat  affiant  Is  tbe  manager  of  one  of  plaintiff's  depart- 
ments and  had  personal  knowledge  of  the  shipment  out  of  which  the 
claim  grew  was  insufficient  to  show  tbat  affiant  bad  personal  knowledge 
«f  defendant's  place  of  incorporation,  so  as  to  make  bis  affidavit  tbat 
It  was  a  foreign  conioratlon  sufficient  proof  of  tbat  fact 

Ai^>eal  from  City  Court  of  New  Yoric. 

Action  by  the  American  Trading  Company  against  the  Bedouin 
Steam  Navigation  Company,  Limited.  Prom  an  order  denying  a  mo- 
tion to  vacate  a  warrant  of  attachment,  defendant  a^^als.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEA^,  JJ. 
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Convcrs  &  Kirlin  (Jcrfin  M.  Woolsey  and  Orville  C.  Sanborn,  of 
counsel),  for  appellant. 

Stetson,  Jennings  &  Russell  (Walter  Bruce  Howe,  of  counsel),  for 
respondent. 

SCOTT,  P.  J,  In  order  to  obtain  a  warrant  of  attachment,  it  was 
necessary  for  plaintiflE  to  show,  not  merely  to  allege,  that  defendant  is  a 
foreign  corporation.  Such  fact  may  be  said  to  be  shown  if  it  is  posi- 
tively alleged  by  some  person  who  may  be  deemed  to  have  personal 
knowledge  upon  the  subject,  so  that  his  statement  can  be  accepted  as 
evidence  of  the  fact  Ladenburg  v.  Com.  Bk.,  5  App.  Div.  219,  39  N.Y. 
Supp.  119.  It  cannot  be  said  to  be  so  shown  when  the  person  making  the 
allegation,  although  he  may  do  so  positively  as  of  his  own  knowledge, 
is  evidently  and  obviously  not  in  a  position  to  possess  personal  knowl- 
edge upon  the  subject.  James  v,  Signell,  60  Ajq).  Div.  75,  69  N.  Y. 
Supp.  680. 

The  afHant  swears  that  he  is  in  the  employ  of  plaintiff  and  is  manager 
for  its  hemp  department.  This  fact  may  lend  some  color  to  his  averment 
that  he  has  personal  knowledge  of  the  purchase  of  hemp  in  the  Philippine 
Islands  and  its  shipment  from  Manila,  although  that  does  not  appear 
wholly  probable;  but  it  certainly  lends  no  color  to  the  statement  that 
he  has  personal  knowledge  of  the  fact  and  place  of  incorporation  of 
the  owner  of  the  steamship  by  which  the  hemp  was  conveyed  from  Ma- 
nila to  New  York.  It  may  be  that  he  is  quite  right  in  saying  that 
defendant  owns  the  steamship,  and  it  may  even  be  that  his  belief  on 
that  subject  is  based  on  evidence  which,  if  submitted  to  the  court,  would 
be  held  to  prove  the  fact,  at  least  prima  facie ;  but  he  does  not  submit 
such  evidence,  and  contents  himself  with  saying  that  he  has  personal 
knowledge  of  a  fact,  which  under  the  circumstances  is  so  improbable . 
that  we  are  forced  to  conclude  that  he  made  the  statement  inadvert- 
ently and  without  precise  appreciation  of  the  effect  of  his  statement. 
Yet  there  is  no  other  evidence  of  the  vital  fact  that  defendant  is  a  non- 
resident corporation. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  vacate  the  attachment  granted,  with 
$10  costs.    All  concur. 


(109  App.  Div.  391.) 

PAGE)  T.  HBRKIMEB  LUUBEB  OO.  et  al. 

(Supreme  Court,  Appellate  DiTlsion,  Fourth  Department    November  29,  1905.) 

1.  Injunction— Trespass— Damages— Treble  Damage  Statute. 

Code  Civ.  Proc.  §§  1667,  1668,  authorizing  recovery  of  treble  damages 
for  trespass,  provide  for  a  particular  action  to  recover  such  damaged, 
and  do  not  fix  the  measure  of  damages  which  may  be  awarded  In  an  equi- 
table action  for  an  injunction  and  Incidental  relief  by  way  of  damages. 

2,  JuBY— Right  to  Jury  Tbiait-Natuhe  or  Causk  of  Action. 

A  complaint  alleged  tliat  defendants  bad  wrongfully  trespassed  upon 
plaintUTs  rights  by  unlawfully  cutting  timber  from  his  premises,  and 
threatened  to  continue  such  acts  to  his  irreparable  damage,  and  con- 
tained a  general  prayer  that  defendants  be  restrained  from  committing 
the  unlawful  acts  and  that  plaintiff  recover  damages  for  those  already 
committed.    In  addition  to  these  allegations  the  complaint  further  al- 
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leged  tbat  by  reason  of  SDch  acts  of  trespass  defendants  vrere  liable, 
under  Code  OIv.  Proc  |g  1667,  1668,  to  pay  treble  the  amount  of  actual 
damages  sustained  by  plaintiff,  and  the  prayer  for  damages  sought  to 
recover  treble  damages.  Held,  tbat  the  allegations  as  to  treble  damages 
were  superfluous  and  not  applicable  to  the  case,  which  was  primarily 
In  equity  for  an  injunction,  and  defendant  waa  not  entitled  to  a  jury  trial 
on  the  theory  that  the  action  was  one  at  law. 

Apijeal  from  Special  Term,  Herkimer  County. 

Action  by  Theodore  A.  Page  against  the  Herkimer  Lumber  Com- 
pany and  others.  From  an  order  denying  a  motion  for  a  jury  trial, 
defendants  appeal.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Charles  E.  Snyder,  for  appellants. 
Spencer  Brownell,  for  respondent. 

HISCOCK,  J.  Defendants,  upon  their  appeal,  insist  that  the  com- 
plaint in  this  action  sets  forth  two  independent,  complete  causes  of 
action  against  them  for  treble  damages,  under  sections  1667  and 
1668  of  the  Code  of  Civil  Procedure,  for  cutting  down  and  carrying 
off  trees  and  timber,  and  that  they  have  an  absolute  constitutional 
right  to  have  such  issues  tried  before  a  jury,  of  which  right  they  can- 
not be  deprived  because  plaintiff  has  combined  in  the  same  complaint 
said  causes  of  action  with  an  alleged  equitable  cause  of  action.  If 
we  are  compelled  to  construe  plaintiff's  complaint  as  setting  forth  the 
statutory  causes  of  action  mentioned,  we  should  follow  defendant's 
contention,  and  hold  with  them  that  they  were  entitled  to  have  the  same 
tried  before  a  jury,  and  that  the  order  denying  such  rights  was  errone- 
ous. 

A  oonsideraticoi  of  the  entire  complaint,  however,  leads  us  to  the  con- 
clusion that  it  should  not  be  construed,  as  urged  by  defendants,  as 
setting  forth  such  causes  of  action,  but  that,  in  view  of  all  of  its  alle- 
gations and  of  its  entire  scope  and  purport,  it  may  and  should  be  con- 
strued as  a  complaint  in  equity  seeking  to  restrain  the  commission  of 
future  acts  of  trespass,  and  incidentally  asking  further  relief  in  the  way 
of  damages  for  those  already  committed ;  some  unnecessary  allegations 
and  erroneous  conclusions  of  law  being  inserted,  which  have  led  to  the 
opposing  views  herein.  Except  for  the  allegations  hereinafter  spe- 
cifically referred  to,  the  complaint  fairly  and  plainly  alleges  that  the  de- 
fendants have  wrongfully  trespassed  upon  the  plaintiff's  rights  by  un- 
lawfully cutting  certain  timber  upon  his  premises,  and  that  at  the  pres- 
ent time  they  are  continuing,  and  in  the  future  threaten  to  continue, 
such  acts  of  trespass,  to  his  irreparable  damage.  These  allegations  are 
followed  by  the  general  prayer  for  relief,  appropriate  to  an  action  in 
equity,  that  defendants  be  restrained  from  committing  their  unlawful 
acts  and  that  plaintiff  recover  certain  damages  for  those  already  ccMn- 
mitted.  All  of  these  allegations  are  of  a  familiar  nature,  as  appropriate 
to  an  equitable  action.  In  addition  to  them,  however,  and  causing  all  of 
the  trouble  herein,  plaintiff  has  thrown  in  some  other  allegations,  fol- 
lowing those  of  the  trestxisses  alleged  alreadv  to  have  been  committed 
bv  defendants,  to  the  effect  that  thereby,  and  by  reason  of  such  acts 
96  N.T.S.— 18 
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of  trespass,  the  defendants  are  liable,  under  sections  1667  and  1668  of 
the  Code  of  Civil  Procedure,  to  pay  treble  the  amount  of  actual  dam- 
ages sustained  by  the  plaintiff,  and  his  prayed-for  damages  incidental 
to  the  equitable  relief  sought  herein  are  made  up  upon  such  theory 
of  treble  damages. 

An  action  for  treble  damages  for  acts  of  the  character  alleged  is 
an  independent  and  complete  and  special  cause  of  action  under  the  sec- 
tions of  the  Code  referred  to.  It  seems  very  clear  to  us  that  the  pro- 
visions of  those  sections  relate  to  and  provide  for  that  particular  ac- 
tion, and  that  they  cannot  by  any  possibility  be  regarded  as  fixing 
the  manner  in  which  the  damages  for  such  acts  of  trespass  might  b« 
measured  in  an  equitable  action  for  an  injunction  and  incidental  re- 
lief by  way  of  damages.  Apparently,  however,  the  pleader  in  this 
action  entertained  a  different  theory,  and  believed  that  in  an  equity 
action  those  sections  of  the  Code  might  be  utilized  as  giving  a  stand- 
ard by  which  to  measure  and  re(x>ver  damages  for  the  unlawful  acts 
herein  specified,  and,  as  we  study  the  entire  complaint,  we  think  that 
he  was  misled  by  such  erroneous  conception  of  the  law  into  throwing 
into  his  complaint  these  allegations  with  reference  to  the  sections  of 
the  Code  named,  as  justifying  a  certain  measure  of  damages  in  his 
equitable  action,  rather  than  for  the  purpose  of  setting  forth  independ- 
ent and  statutory  causes  of  action  for  treble  damages. 

It  is  upon  this  theory  that  the  action  is  an  equitable  one,  and  that  the 
allegfations  with  reference  to  treble  damages  are  superfluous  and  not 
applicable  to  the  measurement  of  any  damages  which  may  be  recov- 
ered herein,  that  we  hold  that  the  order  denying  defendant's  applica- 
tion for  a  jury  trial  was  properly  made  and  may  be  sustained. 

Order  affirmed,  without  costs.    All  concur. 


(48  Misc.  Rep.  546.) 

JETTER  et  al.  V.  SCOIXJlK. 

(Supreme  Oonrt,  Appellate  Term.    November  24,  1905.) 

1.  ASBIOnmNTS— CONTBACT— Absiokabixitt. 

A  contract  wblcb  binds  a  lessee  of  a  Itguor  store  to  buy  from  the  lessor 
exclusively  during  the  term  of  the  lease  certain  kinds  of  beer  manu- 
factured by  It,  is  not  assignable  by  the  lessor. 

2.  Samk. 

The  covenants  In  a  leaae  of  a  liquor  store  were  binding  on  the  parties 
and  their  legal  representatives.  A  contract  which  formed  a  "part  and 
parcel"  of  the  lease  bound  the  lessee  to  buy  from  the  lessor  during  the 
term  of  the  lease  certain  kinds  of  beer  manufactured  by  it  Held,  that 
the  contract  was  not  assignable;  the  clause  making  the  covenantB  in 
the  lease  binding  on  the  parties  and  their  legal  representativea  being 
applicable  only  to  the  lease  proper. 

Appeal  from  City  Court  of  Ne\y  York. 

Action  by  George  J.  Jetter  and  another,  doing  business  under  the 
name  of  the  Jetter  Brewing  Company,  against  John  Scollan.  From  a 
judgment  for  plaintiffs,  defendant  appeals.    Reversed. 
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Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Moses  Weinman  and  Albert  W.  Venino,  for  appellant. 
Thomas  E.  Rush,  for  respondents. 

SCOTT,  P.  J.  On  January  30, 1903,  the  defendant  leased  from  the 
John  Kress  Brewing  Company,  a  corporation,  certain  premises  in  tiiis 
dty,  to  be  used  as  and  for  a  hotel  and  liquor  store.  They  entered  into 
a  written  lease  for  the  period  of  3  years,  11  months,  and  28  days  at  a 
specified  yearly  rental.  The  lease  was  in  the  usual  form  and  provided 
that  the  covenants  and  agreements  contained  in  the  lease  were  to  be 
binding  on  the  parties  thereto  and  their  legal  representatives.  Simul- 
taneously the  same  parties  entered  into  a  separate  agreement,  which  re- 
cited the  lease  and  declared  that  the  second  agp-eement  should  form  a  part 
and  parcel  thereof ;  that  the  brewing  ccmipany  had  invested  a  considerable 
sum  in  the  fixtures  of  the  leased  property,  and  had  maintained  said 
investment  and  continued  the  same  for  the  purpose  of  the  business  to 
be  conducted  by  Scollan ;  and  that  the  said  company  should  recover  and 
recoup  itself  in  the  amount  invested,  so  far  as  possible  out  of  the  busi- 
ness to  be  done  with  said  Scollan,  or  his  successor  or  assign,  acceptable 
to  the  said  brewing  company.  Scollan  thereupon,  in  consideration  of 
the  lease  to  him  and  of  one  dollar,  agrees — 

"To  pttrcbase  from  said  company  exclusively  all  beers  sold,  disposed  of,  con- 
fwoeA,  or  given  away  In  said  preiuia<i8,  brewed,  sold,  and  dellvwed  to  him 
by  said  the  John  Kress  Brewing  Company,  for  and  during  the  full  term  of 
wld  lease  menftloned,  to  wit,  Wiener  Beer  and  the  Kress  'Special  Brew.'" 

He  further  agreed  to  pay  for  all  beers  sold  and  delivered  to  him, 
in  default  whereof  the  amount  should  be  added  to  the  rent.  It  was 
further  provided  that  if,  during  the  term  of  said  lease,  the  said  Scollan 
should  fail  to  purchase  beers  from  said  company — 

Then  shall  be  added  to  the  rental  coming  due  the  first  of  the  month  next 
eDraing  such  default  one  hundred  dollars,  as  liquidated  damages  to  said  party 
ot  the  first  part  (the  company),  hereby  agreed  upon  between  the  two  parties, 
■od  not  as  penalty;  and  such  additional  rental  of  one  hundred  dollars  shall 
be  paid  monthly  to  the  party  of  the  first  part  during  the  contlnaatlon  of 
nid  default  by  the  party  of  the  second  part,  which  additional  rent  ettld  party 
of  the  second  part  [Scollan],  In  addition  to  the  rent  hereinbefore  specified, 
berelty  covenants  to  pay  to  the  par^  of  the  first  part." 

Thereafter,  and  prior  to  April  1, 1905,  the  John  Kress  Brewing  Com- 
pany was  adjudged  a  bankrupt,  and  a  trustee  in  bankruptcy  was  duly 
elected  and  qualified.  Thereafter  by  order  of  the  United  States  District 
Court  the  trustee  in  bankruptcy  sold  to  plaintiffs  all  the)  assets  of  the 
John  Kress  Brewing  Company,  including  the  lease  and  agreement  with 
defendant  hereinbefore  referred  to.  The  plaintiffs,  under  the  name  of 
the  Jetter  Brewing  Company,  have  carried  on  the  business  of  brewing 
and  selling  beer,  using  for  that  purpose  the  plant  acquired  from  the 
trustee  in  bankruptcy  of  the  John  Kress  Brewing  Company,  and  for- 
merlv  used  by  that  company,  and  they  brew  and  sell  with  said  plant 
certain  beers  which  they  designate  by  the  names  of  "Wiener  Beer" 
and  "Kress  Special  Brew."  Ifle  John  Kress  Brewing  Company,  since 
its  bankruptcy,  has  ceased  to  brew  and  sell  beer.    The  defendant  was 
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not  consulted  with  regard  to,  nor  did  he  consent  or  acquiesce  in,  the 
transfer  and  assignment  to  plaintiffs  of  his  lease  from  and  agreement 
with  the.  John  Kress  Brewing  Company.  On  April  1,  1905,  3ie  plain- 
tiffs tendered  to  defendant  l»er  brewed  by  them,  which  he  refused  to 
receive,  and  since  that  date  he  has  not  only  refused  to  purchase  beer 
from  plaintiffs,  but  has  purchased  it,  for  the  purposes  of  his  business, 
from  other  persons.  This  action  is  for  the  sum  of  $485,  of  which  $383 
is  for  rent  for  the  month  of  April,  1905,  at  the  annual  rental  reserved 
by  the  lease,  and  $100  is  for  "liquidated  damages"  for  the  refusal  of 
defendant  to  purchase  beer  from  plaintiffs  during  the  month  of  April. 
The  defendant  has  paid,  or  tendered,  the  $385,  and  the  present  con- 
troversy concerns  the  claim  of  $100  liquidated  damages. 

Assuming,  without  deciding,  that  the  agreement  to  purchase  beer, 
although  unilateral  and  containing  no  obligation  to  sell  beer  by  the 
brewing  company  and  no  agreement  as  to  price,  was  valid  and  enforce- 
able aganst  defendant  by  the  John  Kress  Brewing  Company  so  long 
as  it  continued  to  brew  and  sell  beer,  the  question  arises  whether  said 
contract  is  in  its  nature  assignable  by  the  brewing  company,  without 
the  consent  or  acquiesence  of  defendant,  so  as  to  continue  defendant's 
obligation  to  the  assignee.  The  assignability  of  a  contract  in  general 
depends  upon  its  nature  and  the  character  of  the  obligation  assumed, 
and  when  the  contract  is  one  for  services,  or  the  delivery  of  manu- 
factured goods,  requiring  skill,  science,  or  peculiar  qualitication,  the 
contract  will  not  be  held  to  be  assignable  without  the  consent  of  the 
party  sought  to  be  held  thereby.  The  rule  is  thus  stated  in  Pollock  on 
Contracts  (4th  Ed.)  425,  cited  m  N.  Y.  Bank  Note  Co.  v.  Hamilton 
Bank  Note  Co.,  28  App.  Div.  411-420,  50  N.  Y.  Supp.  1093, 1099 : 

"Righta  arising  oat  ot  a  contract  cannot  be  transferred  *  *  *  if  tbey 
involve  a  relation  of  personal  confidence  such  that  tbe  party  wbose  agreement 
conferred  those  rights  must  have  intended  them  to  be  exercised  only  by  him 
in  whom  he  actually  confided." 

And  the  authorities  are  unanimous  that  a  contract  is  not  assignable 
when  it  involves  reliance  upon  personal  credit,  confidence,  or  skill. 
Tested  Ijy  this  rule,  we  are  of  opinion  that  the  agreement  whereby  the 
defendant  undertook  to  buy  beer  only  from  the  John  Kress  Brewing 
Company  was  in  its  nature  unassignable  without  defendant's  consent. 
The  beer  to  be  bought  was  that  brewed  by  the  John  Kress  Brewing 
Company,  and  it  requires  no  argument  to  show  that  brewing  beer  is 
a  matter  of  skill  and  experience.  It  is  not  like  the  production  of  a 
staple  article  of  manufacture,  the  quality  and  nature  of  which  is  appar- 
ent upon  inspection  or  after  comparatively  simple  tests.  From  the  very 
nature  of  the  article  it  is  evident  that  there  must  be  a  great  difference 
in  the  quality  of  beer  produced  by  different  brewers.  It  may  well  be 
that  defendant  was  induced  to  contract  with  the  Kress  Company  be- 
cause he  knew,  from  experience,  that  he  could  rely  upon  receiving  a 
certain  quality  of  beer  from  them.  He  could  not  so  rely  upon  stran- 
gers, and  cannot  be  compelled,  against  his  will,  to  do  so.  That  the 
plaintiffs  have  adopted,  as  descriptive  of  the  beer  brewed  by  them,  the 
names  formerly  used  by  the  Kress  Company,  carries  no  assurance  of 
similarity  of  quality.    In  another  particular  the  defendant  placed  him- 
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self,  in  a  most  unusual  way,  in  the  hands  of  the  Kress  Company.  He 
not  only  agreed  to  buy  all  his  beer  from  them,  but  he  made  no  stipula- 
tion whatever  as  to  the  price  to  be  paid,  thus  leaving  it  to  them  to  fix 
any  price  they  might  choose.  He  may  have  had  sufficient  confidence 
in  their  fairness  to  be  willing  to  leave  this  important  matter  to  their 
discretion,  but  it  cannot  be  assumed  that  he  would  be  willing  to  place 
such  confidence  in  a  stranger. 

The  test  above  stated  as  the  one  which  determines  the  question  of  the 
assignability  of  a  contract  is  peculiarly  applicable  in  a  case  like  the 
present,  where  the  contract  is  for  goods  to  be  made  by  a  particular  man- 
ufacturer; for  the  buyer  under  such  a  contract  is  to  be  presumed  to 
have  made  his  contract  in  reliance  upon  the  reputation  or  known  skill 
of  the  manufacturer  with  whom  he  deals.  Johnson  v.  Raylton,  7  Q.  B. 
Div.  438.  The  very  case  relied  upon  in  the  court  below  to  warrant  a 
judgment  in  plaintiffs'  favor  (Walton  v.  Rafel,  7  Misc.  Rep.  663,  28 
N.  Y.  Supp.  10)  although  perhaps  a  border  line  case  upon  the  facts 
presented,  recognizes  the  principle  which  we  deem  to  be  applicable  to 
the  present  case.  Its  decision  that  the  contract  in  question  was  assign- 
able was  distinctly  put  upon  the  ground  that  it  involved  no  element  of 
personal  trust  and  confidence  in  the  assignors,  and  that  nothing  was 
said  in  it  of  their  personal  qualifications,  nor  their  repute  in  the  com- 
munity, nor  of  any  circumstance  that  would  distinctly  cwnmend  them 
to  the  confidence  of  the  other  party  to  the  contract.  The  contract,  be- 
ing unassignable  in  its  nature,  was  not  made  assignable  b^  the  agfree- 
ment  in  the  lease  that  the  covenants  and  agreements  therem  contained 
are  to  be  binding  on  the  parties  thereto  and  their  legal  representatives. 
That  clause,  by  every  fair  and  reasonable  intendment,  applied  only  to 
the  lease  proper,  and  not  to  the  accompanying  paper,  notwithstanding 
the  latter  was  described  as  "part  and  parcel"  of  the  lease.  It  follows 
that  the  juc^^ent  must  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


(48  MlM.  Rep.  est) 

OARR  V.  DEGNON  CONTRACTING  CO. 

(Supreme  Court,  Appellate  Term.    November  24,  190S.) 

MxriflOIPAI.  OOBPOBATIOnS— SIDKVAI.KB— NEOLIOENCE  of  CONTKA.OTOB. 

A  contractor  for  building  part  of  tbe  subway  In  New  Toik  City,  acting 
lawfully  and  in  pnrsnance  of  a  public  work,  replaced  tbe  BidewaUc,  where 
excavation  nnder  It  was  necessary,  with  a  temporary  plank  sidewalk, 
and  in  it  left  a  plank  projecting  lU,  inches  above  tbe  surface  of  the  ad- 
jacent walk,  against  which  a  pedestrian  struck  his  foot,  caosing  his  fall 
and  Injnry.  Held  that,  tbe  contractor's  duty  with  respect  to  maintaining 
tbe  sidewalk  in  a  «afe  condition  being  merely  tbe  same  as  that  of  tbe 
city  and  tbe  defect  being  insufficient  to  show  tbe  city  liable,  the  contractor 
was  as  matter  of  law  not  negligent 

Appeal  from  Municipal  (>>urt,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  James  W.  Carr  ^[ainst  the  Degnon  Contracting  C<Mnpany. 
From  a  judgment  for  plaintiff)  defendant  appeals.    Reversed. 
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Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 

LEAN,  JJ. 

James  P.  Donnelly,  for  ^>pellant. 
Wales  F.  Severance,  for  respondent 

SCOTT,  P.  J.  In  my  (q>inion  the  plaintiflf  should  have  been  non- 
suited upcMi  his  own  testimony.  The  action  is  for  damages  alleged  to 
have  resulted  from  defendant's  negligence.  The  defendant  was  a  con- 
tractor engaged  in  building  a  portion  of  the  subway  in  this  city.  At 
Broadway  and  Wall  street  a  station  was  constructed,  which  necessitated 
excavating  under  the  sidewalk.  The  defendant  replaced,  temporarily, 
the  sidewalk  by  erecting  a  structure  of  planks.  The  planks  were  laid 
in  two  layers;  the  top  of  the  lower  one  being  flush  with  the  adjoining 
stone  sidewalk.  The  upper  layer  of  planks  projected  above  the  stone 
sidewalk;  such  projection  being  2  inches  in  height  at  the  building, 

C dually  lessening  to  ^  of  an  inch  at  the  curb.  The  plaintiff  testi- 
that  at  the  point  where  he  fell  the  plank  was  about  1^  inches  high. 
The  plaintiff,  walking  up  Broadway  in  the  nighttime,  stubbed  his  toe 
on  the  planking  and  fell,  with  the  result  that  his  elbow  was  bruised  and 
abrased.  It  seems  to  be  conceded  that  defendant's  act  in  laying  down 
the  plank  sidewalk  was  lawful  and  done  in  pursuance  of  a  public  work. 
No  claim  that  its  structure  was  a  nuisance  is  or  could  successfully  be 
made.  The  sole  question  is  whether  it  was  negligence  to  leave  a  plank 
in  the  sidewalk  projecting  Ij^  inches  above  the  surface  of  the  adja- 
cent walk.  Under  the  circumstances  the  defendant's  duty  with  respect 
to  maintaining  the  sidewalk  in  a  safe  conditicMi  was  the  same  that  attach- 
es to  a  municipality  in  caring  for  its  sidewalks  generally;  that  is  to  say, 
it  was  chargeable  with  the  duty  of  exercising  reasonable  care.  LafHui 
V.  Buffalo  &  S.  W.  R.  R.  Co.,  106  N.  Y.  136,  12  N.  E.  599,  60  Am. 
Rep.  433 ;  O'Reilly  v.  L.  I.  R.  R.  Co.,  16  App.  Div.  79,  44  N.  Y.  Supp. 
264.  Would  a  municipality  be  held  guilty  of  negligence  for  permitting 
to  remain  in  a  sidewalk,  after  due  notice,  an  irregularity  not  more  than 
154  inches  in  height?    I  think  not 

In  Beltz  V.  City  of  Yonkers,  148  N.  Y.  67,  42  N.  E.  401,  the  defend- 
ant was  acquitted  of  negligence,  although  it  had  permitted  a  hole  to 
remain,  in  the  middle  of  the  sidewalk,  2  feet  and  2  inches  in  length 
by  7^  inches  in  width  and  of  the  depth  of  3  J4  inches.  The  court  in  that 
case  said : 

"When  tbe  defect  la  of  such  a  character  that  reasonable  and  prudent  meu 
may  reasonably  differ  as  to  whether  an  accident  could  or  should  have  been 
reasonably  expected  from  Ita  existence  or  not,  then  the  case  Is  generally  one 
for  the  Jury ;  but  when,  aa  In  this  case,  the  defect  Is  bo  alight  that  no  caure- 
ful  or  prudent  man  would  reasonably  anticipate  any  danger  from  Its  exist- 
ence, but  atlU  an  aoddent  happens  which  could  have  been  guarded  against  by 
the  exercise  of  extraordinary  care  and  foreaight,  the  question  of  defendant* a 
reaponslbllity  la  one  of  law." 

In  other  i'ecent  cases  irregularities  in  the  sidewalk  more  serious 
than  that  in  the  case  at  bar,  and  .in  consequence  of  which  accidents 
happened,  have  been  held  not  to  establish  negligence  on  the  part  of  a 
municipality.    In  Hamilton  v.  City  of  Buffalo,  173  N.  Y.  72,  65  N.  E. 
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944,  the  defect  complained  of  was  a  depression  in  a  crosswalk  4  inches 
deep,  34  inches  long,  and  13  inches  wide.  It  was  held  that  such  a 
depression  was  so  sHght  a  defect  that  it  would  not  reasonably  suggest 
to  the  mind  of  a  careful  or  prudent  person  that  it  was  dangerous  or 
likely  to  cause  accident.  In  Corson  v.  City  of  New  York,  78  App.  Div. 
481,  79  N.  Y.  Supp.  604,  there  was  an  irregularity  in  the  level  of  two 
adjoining  fl^fstones  amounting  to  2^  inches  at  the  maximum  and 
1>4  indies  at  the  minimum.  The  municipality  was  acquitted  of  negli- 
gence, as  it  was  also  in  Schall  v.  City  of  New  York,  88  App.  Div.  64, 
84  N.  Y.  Supp.  737,  where  the  depression  was  3J4  inches  deep. 

Neither  the  dty,  nor,  under  existing  circumstances,  this  defendant, 
is  to  be  held  as  an  insurer  of  the  safety  of  the  streets,  nor  to  the  duty 
of  foreseeing  and  yarding  against  accidents  which  could  not  reason- 
ably have  been  anticipated.  It  certainly  was  not  to  be  anticipated  that 
any  pedestrian,  by  day  or  night,  would  suffer  a  painful  acddent  from 
stumbling  over  a  plank  in  the  street  not  more  than  1^  inches  high. 
In  my  opinion  the  evidence  showed,  as  matter  of  law,  that  the  defend- 
ant was  guilty  of  no  negligence. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


ftt  WBa  Rep.  541.) 

BICHNBR  T.  COHEN. 

(Snpreme  Gonrt,  Appellate  Term.    November  24,  IMS.) 

1  IiANDlJOSD  AHD  TXNAIfT— TAZSB— IKCBEASE  DUE  TO  iMFBOTKlfENTS— PaTVXHI 

BT  JjEsmeK. 

Wba«  plaintiff  leaaed  premises  on  which  the  lessees  proposed  to  erect 
a  bnlldins,  the  lease  providing  that  if  the  premlMS  should  be  thereafter 
assessed  at  a  higher  rate  on  account  of  the  proposed  building,  the  lessees 
should  pay  the  Increase  In  taxes,  and  subsequently  defendant,  as  as- 
signee of  the  lease,  assumed  its  obligation,  executing  to  plaintiff  a  writ- 
i^S  acknowledging  his  indebtedness  in  a  certain  sum,  representing  the 
increase  in  taxes  for  prior  years,  and  the  parties  verbally  agreeing  tliat 
defendant  should  thereafter  pay  the  taxes  on  a  fixed  amount  of  the  in- 
creaaed  valuation,  the  agreement  was  a  valid  one,  imposing  on  defendant 
DO  obligation  different  from  that  imposed  by  the  lease,  and  constituting 
mei^  a- fixation  of  the  sum  due  by  reason  ot  the  increase. 

2l  B*in— Pbua  FAont  Evidxhcb. 

Where  a  lessee  agrees  to  pay  the  increase  In  taxes  on  the  leased  prem- 
ises resulting  from  the  proposed  erection  by  him  of  a  building,  an  increase 
In  the  assessed  valuation  made  subsequent  to  the  wection  of  the  build- 
ing would  be  prima  fade  due  th»eto,  unless  some  other  cause  was  shown. 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Actk>n  by  Danid  Eichner  against  Joseph  Cohen.  Judgment  for 
{daintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J„  and  GILDERSLEEVE  and  Mac- 
LEAN.JJ.   . 

Israd  J.  P.  Alderman,  for  appellant. 
Arthur  Furber,-for  respondent. 
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SCOTT,  P.  J.  On  June  12,  1901,  the  plaintiff  leased  to  Abraham 
Sturm  and  another  for  a  term  of  years  the  rear  portion  of  a  lot  on  Hes- 
ter street.  It  was  contemi^ted,  and  the  lease  provided,  that  the  lessees 
were  to  make  somewhat  extensive  improvements  upon  the  leased  prop- 
erty by  way  of  erecting  a  bath  house.    The  lease  provided  as  follows : 

"It  is  agreed  that,  should  the  premises  known  as  21  Hester  street  be  as- 
sessed by  the  tax  assessors  of  New  York  City  for  the  purposes  of  taxation  at 
a  higher  value  than  they  are  assessed  at  the  present  time,  on  account  of  the 
erection  of  the  bathing  establishment  and  other  improvements  which  the 
parties  of  the  second  part  propose  to  make  in  the  said  premises,  the  difference 
in  amount  between  the  taxes  as  they  now  are  and  what  they  will  be  at  the 
higher  assessed  value  shall  be  paid  by  the  parties  of  the  second  part  annually 
during  the  term  of  this  lease." 

At  the  time  the  lease  was  made  the  premises  were  assessed  at  $10,500, 
which  was  increased  to  $12,500  for  the  years  1901  and  1902,  to  $32,000 
for  the  year  1903,  and  to  $30,000  for  the  year  1904.  On  August  14, 
1903,  the  defendant  having  become  the  assignee  of  the  lease  and  having 
assumed  the  obligation  thereof,  the  plaintifiF  executed  an  instrument  ac- 
cepting him  as  lessee,  and  the  defendant  at  the  same  time  signed  the 
following  declaration: 

"I  owe  David  Blchner  the  amount  of  $74.  which  Is  the  increase  of  taxes 
on  properly  No.  21  Hester  street  for  the  past  two  years  from  $10,000  to 
$11,500,  according  to  the  tax  bills  In  possession  of  David  Blchner,  who  stated 
the  rate  was  2.47.    Payable  Sept  1,  1903." 

At  the  same  time  it  was  verbally  agreed  between  plaintiff  and  defend- 
ant that  defendant  should  for  the  remainder  of  the  term  tay  the 
taxes  upon  $5,000  of  the  increased  valuation  of  the  property.  This  ac- 
tion is  for  the  proportion  of  the  taxes  unpaid  by  defendant  from  the 
commencement  of  the  lease. 

The  appellant  has  argued  this  appeal  upon  the  theory  that  the  parties 
made  some  new  agreement  in  1903,  whereby  defendant  assumed  an  obli- 
gation different  from  that  imposed  by  the  lease.  This  is  a  wholly 
erroneous  view  of  the  transaction.  All  that  either  the  written  or  the 
verbal  agreement  amounted  to  was  a  fixation  by  mutual  consent  of  the 
precise  amount  which  defendant  was  obligated  to  pay  by  the  lease,  but 
which  in  the  lease  had  been  left  open  to  ascertainment  by  calculation 
or  otherwise.  The  purpose  of  the  agreement  in  the  lease  was  that  the 
landlord  should  be  saved  harmless  from  any  increase  of  taxes  by  reason 
of  the  new  structure,  for  it  is  a  matter  of  common  knowledge  and  com- 
mon sense  that  additional  improvements  imply  additional  value  and 
consequently  additional  assessment.  If  after  these  improvements  were 
made  the  assessed  valuation  was  increased,  the  increase  would  be  due 
prima  facie  to  the  improvements,  unless  some  other  cause  was  shown. 
None  other  was  shown  in  this  case.  It  was  not  shown  that  property  in 
this  particular  neighborhood,  or  in  the  dty  generally,  had  been  assessed 
higher  than  when  the  lease  was  made,  although  doubtless,  as  to  the  as- 
sessments of  1903  and  1904,  some  such  proof  could  have  been  obtained. 
In  that  case,  if  there  had  been  no  agreement  as  to  the  proportion  of 
increase  which  was  properly  chargeable  to  defendant's  improvement,  it 
might  have  been  necessary  to  go  into  proof ;  but  the  plaintiff's  right  to 
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collect  and  the  defendant's  obligation  to  pay  would  have  been  unaffect- 
ed. It  was  perfectly  competent  for  the  parties,  and  apparently  advan- 
tageous to  defendant,  to  agree  upon  a  sum  which  should  be  assumed  to 
represent  the  proportion  of  the  increased  assessment  properly  attribu- 
table to  the  improvements.  Such  an  agreement,  if  fairly  made,  and  there 
is  no  contention  that  it  was  unfair,  is  sufficient  to  support  the  judgment. 
It  creates  no  new  liability,  but  merely  fixes  the  amount  to  be  paid  tmder 
the  existing  liability. 
Judgment  affirmed,  with  costs.    All  concur. 


HAMILTON  V.  MAHN. 
(Supreme  Conrt,  Appellate  Term.    November  24,  190S.) 

APFKAI/— RBVBBSAL    and    BK1CA.ND. 

Where  the  Issue  on  a  counterclaim  was  whether  plaintiff,  as  contended 
by  him,  owed  P.,  or,  as  contended  by  defendant,  owed  him  and  he  owed 
P.,  and,  while  It  appears  that  P.  believed  plaintiff  owed  defendant  and 
defendant  owed  him,  the  testimony  is  Incomplete  and  unsatisfactory, 
Judgment  tor  plaintiff  will  be  reversed,  and  a  new  trial  granted. 

« 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  John  W.  Hamilton  agiinst  Henry  B.  Mahn.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Edward  C.  Ripley,  for  appellant. 
I.  Robert  Spear,  for  respondent. 

PER  CURIAM,  On  March  15,  1904,  plaintiff  loaned  defendant 
$20,  and  on  March  22,  1904,  he  loaned  defendant  an  additional  $25. 
On  Jtme  23,  1904,  defendant  paid  plaintiff  on  account  $10.  Plaintiff 
brought  this  action  for  the  balance  of  $35,  and  obtained  judgment  in 
his  favor.  Defendant  counterclaims  $100,  admitting  plaintiff's  claim 
of  $35,  and  claiming  a  balance  by  way  of  counterclaim  of  $65.  It 
is  conceded  that  on  June  25,  1904,  a  check  of  the  Legal  Advice  So- 
ciety of  the  United  States,  signed  by  one  Percy  F.  Pimm  as  treasurer, 
and  defendant  as  secretary,  payable  to  plaintiff,  was  delivered  to  plain- 
tiff by  defendant  on  or  about  June  25,  1904,  and  that  plaintiff  got  the 
money  on  the  same.  Plaintiff  claims  he  owes  this  money  to  Pimm,  as 
it  is  conceded  plaintiff  has  not  repaid  the  same;  but  defendant  claims 
plaintiff  owes  this  money  to  him.    This  is  the  sole  issue  in  the  case. 

Defendant  admits  he  got  the  check  from  Mr.  Pimm,  but  says  he  ob- 
tained it  for  Mr.  Hamilton  at  his  request.  It  is  made  payable  to  Mr. 
Hamilton,  the  plaintiff,  as  above  stated.  Defendant  says  he  borrowed 
it  from  Pimm  and  is  responsible  for  it ;  that  he  got  it  from  Pimm  to  pay 
plaintiff.  Hamilton  (plaintiff)  admits  he  got  the  money  on  the  check, 
and  that  he  received  the  check  throu|;h  defendant.  Under  these  cir- 
cumstances, the  evidence  of  Pimm  himself  would  seem  most  impor- 
tant in  determining  the  cwitroversy.    He  is  called  as  a  witness,  and 
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testifies  that  he  knows  the  parties  and  that  his  name  is  on  the  check. 
He  is  then  asked : 

"Do  you  know  what  that  money  wan  tor?  (Objected  to  by  plaintiff,  and 
ruled  out,  under  exertion  bj*  defendant)  Q.  Was  that  check  drawn  for  the 
purpose  of  loaning  to  fbe  plaintiff  in  this  action  this  cmm  of  $100  by  the  de- 
fendant in  this  action?  (Objection  sustained.  Bxception  by  defendant)  Q. 
Do  you  know  to  whom  that  money  was  paid?  A.  Mr.  EUuullton,  plaintiff. 
Q.  Has  it  been  r^ald  to  you?    A.  Na" 

Cross-examination  by  (daintiff 's  counsel : 

"Q.  Do  you  consider  that  Mr.  Hamilton,  plaintiff,  owes  yon  that  money? 
A.  I  consider  that  he  owes  It  to  Mr.  Mahn,  the  defendant" 

This  answer  was  immediately  stricken  out  on  plaintiff's  motion, 
under  an  exception  by  defendant.  He  (the  witness)  is  then  asked 
by  plaintiff's  counsel : 

"Q.  Do  you  consld^  the  money  doe  yon?  A.  From  OoL  Mahn  [defendant] 
I  da" 

This  response,  also,  was  immediately  stricken  out  at  plaintiff's  re- 
quest, and  defendant  excepted.     He  is  then  asked : 

"Q.  Do  you  consider  the  money  due  you  from  Mr.  Hamilton?  A.  No:  not 
on  tfaafVibeck." 

It  is  very  clear  that  Pimm,  the  maker  of  the  note,  by  whom  it  was 
paid,  believed  that  plaintiff  owed  defendant,  and  that  defendant  owed 
him  (Pimm) ,  die  $100  so  received  by  plaintiff.  The  testimony,  how- 
ever, is  incomplete  and  unsatisfactory,  and  we  think  that  in  the  inter- 
ests of  justice  a  new  trial  should  be  had,  when  the  parties  can  pre- 
sent more  complete  and  better  proofs  of  the  actual  state  of  facts. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide  the 
event. 


(109  App.  DlT.  391.) 

OIIiLEY  v,  PRBFBRBBD  ACCIDENT  INS.  00.  OF  NEW  YORK. 
(Supreme  0)urt,  Appellate  IMvlslon,  Fourth  Department    November  29,  1905.) 

L  TaiAii— Obotb  of  Pboof. 

Defendant  Is  entitled  to  open  and  dose,  where  Its  answer  raises  no 
issue  on  which  plaintiff  is  required  to  present  proof  In  the  first  Instance 
In  order  to  succeed. 

[Bd.  Note. — For  cases  in  point,  see  vol.  46,  Cent  Dig.  Trial,  ff  44-75.] 

2.  Appbai/— Rkvebsibx.!  Bbbob— What  Constitutss. 

Error  In  denying  a  party  his  right  to  open  and  close  la  ground  for  re- 
versal. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8,  (Tent  Dig.  Appeal  and  Error, 
I  4130.] 

3.  iNSTTBAnCB— ACCtDBNT  iKSTTBANCi:— ACTIONS  OH  POLICT'-PBOOr  OF  AOOIDERT. 

In  an  action  on  a  policy  insuring  against  the  effects  of  bodily  injury 
caused  solely  by  external,  violent,  and  accidental  means,  it  is  Incumbent 
on  plaintiff  to  allege  in  words  or  substance  that  the  Injury  was  caused 
solely  by  external,  violent,  and  accidental  means. 

[EJd.  Note. — ^For  cases  In  point,  see  vol.  28,  Cent  Dig.  Insurance,  |  lOOL] 

4.  Tbiai.— Obdeb  of  Psoor— Rioht  to  Opew  ano  (3ix>sb. 

A  policy  insured  against  the  effects  of  bodily  injury  caused  solely  by 
estemal,  violent,  and  accidental  meana    In  an  action  on  the  policy  the 
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eoniplaliit  allseed  that  liuared  was  acddentally  thrown  from  his  carriage 
and  Instantly  killed  from  the  force  of  the  fall.  The  answer  all^^  that 
the  death  of  insured  "did  not  result  from  bodily  injury  caused  solely  by 
external,  violent,  and  accidental  means,"  but  that  bis  death  resulted  from 
bodily  infirmity  caused  by  intoxicating  liquors.  Held,  that  the  answer 
In  ^ect  denied  a  material  allegation  of  the  complaint,  which  plaintiff 
was  required  to  prove  in  order  to  recover,  and  defendant  was  not  entitled 
to  open  and  close.  * 

B.   PUIADIKCI— DbNIAI.— OOKBTBTTCTION. 

An  affirmative  allegation  to  the  effect  that  certain  facts  did  not  exist 
la  equivalent  to  a  denial  that  they  did  exist 

&  Tbial—Obdxb  of  Pboof^A  omission  of  Plaintiff's  Case. 

Where  defendant  desires  to  admit  plalntlfrs  cause  of  action  and  secure 
the  right  tq  open  and  close  by  setting  up  an  affirmative  defense,  he  must 
make  his  admissions  clear  and  comprehensive,  leaving  nothing,  no  matter 
bow  inconsequential,  to  be  proved  by  plaintiff  In  order  to  establish  a 
prima  facie  case. 

Williams  and  Nasli,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Mary  Louise  Cilley  against  the  Preferred  Accident  Insur- 
ance Company  of  New  Yoric.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Walter  S.  Hubbell,  for  appellant, 
Nathaniel  W.  Norton,  for  respondent 

HISCOCK,  J.  We  are  of  the  opinion  that  the  judgment  appealed 
from  should  be  affirmed.  This  action  was  brought  upon  a  policy  of 
insurance,  issued  by  the  defendant,  to  recover  the  insurance  payable 
at  the  death  of  one  Brad  J.  Cilley,  husband  of  the  plaintiff,  and  which 
death  is  claimed  to  have  been  caused  by  his  havii^  been  accidentally 
thrown  from  a  wagon  in  which  he  was  driving.  Practically  the  only 
controverted  issue  of  fact  upon  the  trial  was  whether  the  death  of  the 
insured  resulted  while  he  was  intoxicated.  The  learned  trial  justice 
ruled  that,  if  it  did,  no  recovery  could  be  had,  whether  such  intoxica- 
tion in  any  manner  contributed  to  the  accident  or  not ;  that  the  terms 
of  the  policy  were  controlling  upon  this  subject,  and  prevented  recov- 
ery if  such  intoxication  existed. 

Three  reasons  are  assigned  by  the  learned  counsel  for  the  appellant 
why  the  verdict  of  the  jury  and  the  judgment  based  thereon  in  favor 
of  the  plaintiff  should  be  reversed.  These  are,  first,  that  the  verdict 
was  against  the  weight  of  evidence  upon  the  subject  of  intoxication ; 
second,  that  errors  were  committed  by  the  trial  justice  in  excluding  and 
admitting  evidence  over  the  objection  of  the  defendant;  and,  finally, 
that  the  defendant  was  erroneously  deprived  of  the  ri^^ht  to  open  and 
close  the  trial,  to  which  he  was  entitled  upon  the  condition  of  the  plead- 
ings. We  dismiss  the  first  two  claims  for  reversal  without  extended 
discussion.  While  the  defendant  did  produce  much  evidence  to  indi- 
cate that  the  deceased  was  intoxicated  when  he  met  with  his  death, 
there  was  upon  the  other  side  a  large  volume  of  evidence  leading  to  an 
Ofqwsite  conclusion.    Without  attempting  to  determine  which  way  we 
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might  have  decided  this  issue  if  submitted  as  an  original  question  of 
fact,  we  think  that  the  issue  was  one  fairly  for  a  jury,  and  that  there 
is  not  sufficient  warrant  for  reversing  their  verdict  as  against  the  evi- 
dence, especially  when  the  trial  justice  who  heard  and  saw  the  wit- 
nesses has  declined  so  to  do.  So  far  as  the  exceptions  are  ccHicemed, 
we  do  not  think  that  any  of  them  presents^  any  such  serious  error  as 
calls  for  a  reversal. 

This  brings  us  to  the  consideration  of  defendant's  contention  that 
it  should  have  been  allowed  to  open  and  close  the  trial,  and  which  pre- 
sents the  interesting  question  upon  this  appeal.  As  already  intimated, 
we  think  the  contention  is  not  sustained  by  the  condition  of  the  plead- 
ings as  they  were  presented  at  the  trial.  It  is,  of  course,  elementary 
that  if  the  defendant  by  its  answer  raised  no  issue  upon  which  the  plain- 
tiff was  required  to  present  proof  in  the  first  instance  in  order  to  suc- 
ceed, it  was  entitled  to  such  opening  and  closing,  and,  further,  that  if, 
being  entitled  to  it,  it  was  deprived  thereof,  an  error  was  committed 
which  calls  for  a  reversal  of  the  judgment.  We  shall  assume,  further, 
for  the  purposes  of  this  appeal,  in  accordance  with  the  argument  of 
appellant's  counsel,  that,  if  the  plaintiff  in  her  complaint  alleged  vari- 
ous facts  which  it  was  unnecessary  for  her  to  prove  as  oart  of  her  case 
in  the  first  instance,  the  denial  of  such  allegations  would  not  raise 
issues  giving  plaintiff  the  affirmative  upon  the  trial. 

The  policy  which  is  the  basis  of  this  action  provided  an  insurance 
upon  the  insured  "against  the  effects  of  bodily  injury  caused  solely  by 
external,  violent,  and  accidental  means."  It  also  provided  that  the  in- 
surance should  not  cover  various  exceptional  cases.  The  complaint 
alleged  that,  while  said  policy  of  insurance  was  still  in  force,  said  Brad  J. 
Cilley  was  driving,  when  his  horse  became  frightened  and  gave  a  sud- 
den start,  causing  the  said  Brad  J.  Cilley  to  be  accidentally  thrown 
from  his  carriage  and  instantly  killed  from  the  force  of  said  fall,  and 
that  at  the  time  of  said  accident  the  said  Brad  J.  Cilley  was  in  posses- 
sion of  all  of  his  senses  and  was  not  intoxicated.  Assuming  that  it 
was  not  necessary  for  the  plaintiff  to  allege  as  part  of  her  cause  of  ac-' 
tion  that  the  insured  "was  in  possession  of  all  of  his  faculties  and  not 
intoxicated"  in  order  to  meet  the  exceptions  specified. in  said  policy, 
it  still  was  necessary  for  her  to  allege  in  words  or  substance  that  the 
death  of  the  insured  was  caused  'solely  by  external,  violent,  and 
accidental  means."  The  allegation  with  reference  to  his  being  acci- 
dentally thrown  from  his  carriage  and  instantly  killed  from  the  force 
of  the  fall  was  intended  as,  and  probably  was,  a  sufficient  allegation  in 
effect  to  meet  the  case  provided  for  by  the  policy.  At  least  no  claim 
has  been  made  that  it  was  not  equivalent  to  an  allegation  that  the  insured 
was  killed  solely  by  external,  violent,  and  accidental  means.  The  an- 
swer, after  various  other  admissions,  denials,  and  allegations  contains 
the  following: 

"And  tblg  defendant  alleges,  npon  Inforniatton  and  belief,  that  the  death 
of  the  said  Brad  J.  Ollley  did  not  result  from  bodily  Injury  caused  solely  by 
external,  violent,  and  accidental  means ;  that  the  death  of  the  said  Brad  J. 
Cilley  happened  to  him  while  he  was  intoxicated,  and  in  consequence  of  bis 
being,  or  taaTlng  been,  under  the  influence  of  Intoxicants  or  narcotics;  that 
his  said  death  resulted  wholly  or  in  part  from  bodily  infirmity  caused  by 
intoxicating  liquors  taken  by  blm ;   and  that  ttie  death  of  the  said  Cilley  re- 
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■nlted,  either  directly  or  Uidirectly,  and  wholly  or  In  part,*  from  Tolnntaty  and 
tumecesdaiy  expoenire  to  danger." 

It  is  insisted  upon  the  part  of  the  defendant  that  it  has  denied  none 
of  the  allegations  material  to  the  assertion  of  plaintiff's  right  to  recover 
in  the  first  instance,  but  that  it  has  set  up  an  affirmative  defense  that 
Cilley  was  intoxicated  when  the  accident  happened,  and  therefore  has 
brought  the  case  within  one  of  the  exceptions  of  the  policy  which  pre- 
vents a  recovery.  While  there  are  some  admissions  and  sdlegations  in 
earlier  portions  of  the  answer  which  sustain  this  claim,  we  think  that 
some  of  those  just  quoted  at  length  defeat  it,  and  that  these  latter  alle- 
gations amount  to  a  denial  of  certain  things  which  were  necessary  to 
plaintiff's  right  of  recovery.  We  have  the  affirmative  allegations  that 
the  death  did  not  result  solely  from  those  external,  violent,  and  acci- 
dental means  which  ailcait  permitted  a  recovery,  and  these  allegations 
are  further  emphasized  and  amplified  by  the  assertion  that  the  death 
resulted  wholly  or  in  part  from  bodily  infirmity  caused  by  intoxicat- 
ing liquors  taken  by  the  insured.  We  disregard  entirely  the  connect- 
ed allegations  simply  to  the  effect  that  the  insured  was  intoxicated  when 
the  accident  happened,  upon  the  theory  that  such  allegation  stated  an 
affirmative  defense.  But,  so  disregarding  these  allegations,  we  still 
have  left  the  ones  that  the  death  did  not  result  in  the  manner  prescribed 
by  the  policy,  but  did  result  in  whole  or  in  part  from  other  causes. 

It  is  too  well  settled  to  require  citation  of  authorities  that  an  affirma- 
tive allegation  to  the  effect  that  certain  facts  did  not  exist  is  equiva- 
lent to  a  denial  that  they  did  exist,  and  we  think  the  allegations  to 
which  we  have  referred  fairly  denied  the  allegations  in  the  complaint 
that  the  death  of  the  insured  came  within  the  terms  of  the  policy, 
and  presented  an  issue  upon  which  it  was  necessary  for  the  plaintiff  to 
give  evidence  before  she  could  recover.  If  a  defendant  desires  to  ad- 
,  mit  a  cause  of  action  set  forth  in  a  complaint,  and  to  secure  the  open- 
ing and  closing  of  a  trial  by  setting  up  an  affirmative  defense,  he  must 
make  his  admissions  of  the  cause  of  action  clear  and  comprehensive, 
leaving  nothing,  no  matter  how  inconisequential,  to  be  proved  by  the 
plaintiff  in  order  to  establish  a  prima  facie  case.  L.  O.  N.  Bank  v. 
Judson,  122  N.  Y.  278,  284,  25  N.  E.  367 ;  Claflin  v.  Baere,  28  Hun, 
204;  Bender  v.  Terwilliger,  48  App.  Div.  376,  63  N.  Y.  Supp.  269. 

The  pointed  and  decisive  inquiry  in  this  case  must  be  whether,  if 
plaintiff  had  simply  produced  her  policy  and  offered  a  computation  of 
interest,  she  would  have  been  entitled  to  a  verdict  for  the  amount  of 
the  policy,  in  the  absence  of  any  opposing  evidence  by  the  defendant. 
We  think  she  would  not  have  been  so  entitled.  We  think  that  the 
trial  justice  would  have  been  compelled  to  rule,  upoir  the  pleadings  as 
they  were  presented  to  him,  that  she  was  compelled  to  establish  by  evi- 
dence that  her  husband  had  met  his  death  in  the  manner  prescribed  by 
the  policy,  in  order  to  make  the  insurance  payable.  In  accordance  with 
these  views  the  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except  WIL- 
LIAMS and  NASH,  JJ.,  who  dissent. 
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(109  App.  DlT.  296.)    . 

PEOPLE  ex  rel.  SILZ  ▼.  HESTBRBBRO,  SherUt 

(Supreme  Conrt,  AppeUate  DiTislon,  Seccmd  Departmoit    November  29,  1906.) 

L  QAjrc— CoNBTrruTiONALiTT  OF  Statutm— INTEBFEBENOK  WITH  CoioaacK. 
Forest,  Fish,  and  Game  Law,  Laws  1900,  p.  48,  c  20,  H  106,  108,  as 
amended  by  Laws  1904,  p.  1413,  c  588,  define  the  closed  season  for  grouse 
and  plover.  Section  119,  c.  20,  p.  44,  Laws  1900,  prescribes  penalties  for  a 
violation  of  the  law.  Section  141,  as  amended  by  t*ws  1902,  p.  487,  c.  194, 
provides  that,  whenever  the  possession  of  fish  or  game  is  prohibited,, 
reference  is  equally  had  to  fish  or  game  coming  from  without  the  atate 
as  to  that  taken  within  the  state.  Held,  that  the  law,  in  so  far  as  It  at^ 
tempts  to  punish  as  a  crime  the  possession  of  plover  and  grouse  lawfully 
Imported  into  the  state  from  foreign  countries  under  the  federal  cus- 
toms statutes,  which  plover  and  grouse  are  readily  distinguishable  from 
native  varieties  and  are  wholesome  articles  of  food,  and  recognized  and 
staple  articles  of  commorce.  Is  an  unconstitutional  interference  with  toe- 
eign  commerce. 

2.  Sauk— Fedbbaii  Statutes— Construction. 

31  Stat  187,  c.  653  [U.  S.  Comp.  St  1901,  p.  8181],  providing  that  aU 
dead  bodies  of  foreign  game  animals,  the  Importation  of  which  is  pro- 
hibited, or  the  dead  bodies  of  wild  game  animals  transported  into  any 
state  or  territory,  shall,  upon  arrival  in  such  state  or  territory,  be  sub- 
ject to  the  operation  and  effect  of  the  laws  of  such  state  or  twritory 
enacted  In  the  exercise  of  its  police  powers,  relates  to  the  transportation 
of  game  from  one  state  to  another,  and  has  no  application  to  the  im- 
portation of  game,  which  is  not  prohibited  and  which  ooDstitntes  a  con- 
ceded article  of  commerce,  from  a  foreign  country. 
Miller  and  Jenks,  JJ.,  diesenting. 

Appeal  from  Special  Term,  Kings  County. 

Habeas  corpus  proceedings  by  the  people,  on  the  relation  of  Au- 
gust Silz,  against  Henry  Hesterberg,  sheriff  of  Kings  county.  From  an 
order  quashing  the  writ,  relator  af^eals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILtER,  JJ. 

Edward  Lauterbach  (Edward  R.  Finch  and  John  Burlinson  Cole- 
man, on  the  brief),  for  appellant. 

Julius  M.  Mayer,  Atty.  Gen.  (Alexander  T.  Mason,  Dep.  Atty. 
Gen.,  on  the  brief),  for  respondent. 

WOODWARD,  J.  There  is  no  dispute  about  the  facts  in  this  case. 
One  August  Silz,  on  the  30th  day  of  March,  1905,  had  in  his  possession 
in  the  county  of  Kings  one  imported  golden  plover,  which  was  law- 
fully taken,  killed,  and  captured  in  England  during  the  open  season 
for  such  game  th^e,  and  thereafter  sold  and  consigned  to  Silz  in  New 
York  City  by  a  dealer  in  game  in  London,  England,  and  at  the  same 
time  he  had  in  his  possession  one  imported  blade  cock,  a  bird  lawfully 
taken  and  killed  in  Russia  and  consigned  to  the  said  Silz  by  the  same 
London  dealer.  These  birds  it  is  conceded  were  duly  imported  by  Silz. 
in  accordance  with  the  provisions  of  the  tariff  laws  and  regulations  in 
force,  through  the  custwn  house  in  New  York  City,  during  the  open 
3eason  for  plover  and  grouse  in  the  state  of  New  York.  It  is  admitted 
that  these  particular  birds  are  entirely  different  varieties  of  game  birds 
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from  the  game  birds  known  as  "plover"  and  "grouse"  in  the  state  of 
New  York,  and  from  any  bird  native  to  the  state  of  New  York,  or  to 
America;  that  they  are  different  in  form,  size,  color,  and  markings 
from  the  game  birds  known  as  "plover"  and  "grouse"  in  the  state  of 
New  York,  and  from  any  American  bird,  and  can  be  easily  and  readily 
distinguished  from  such  plover  and  grouse  found  in  New  York  st^te, 
and  from  any  bird  native  to  America,  both  with  their  feathers  on  and 
after  they  are  plucked.  It  is  likewise  conceded  that  such  birds  were 
and  are  staple,  sound,  wholesome,  and  valuable  articles  of  food,  and 
are  in  constant  use  as  such,  and  that  they  are  recognized  and  staple 
articles  of  commerce  between  the  different  countries  of  Europe  and  the 
United  States  of  America,  and  were  of  the  fair  market  value  of  $1.50, 
and  the  only  question  presented  upon  this  appeal  is  whether  the  posses- 
sion of  these  birds,  under  these  circumstances,  constituted  a  crime  under 
the  provisions  of  sections  106, 108,  119,  and  141  of  the  forest,  fish,  and 
game  law  (Laws  1900,  pp.  43,  44,  48,  c.  20),  as  amended  by  chapter 
688,  p.  1413,  of  the  Laws  of  1904. 

In  principle  the  exact  question  here  presented  was  before  the  court  in 
People  V.  Buffalo  Fish  Co.,  30  Misc.  Rep.  130,  62  N.  Y.  Supp.  543, 
and  Mr.  Justice  Lambert,  after  reviewing  the  authorities,  said : 

"Tbe  principle  laid  down  by  the  case  referred  to  clearly  establlshea  the  right 
of  tbe  defendant  to  Import  tbe  flsh  in  queetion  into  the  state  of  New  York  as  a 
purchaser  and  importer,  and  in  tbe  exercise  of  aach  right,  conferred  by  the  fed- 
eral government,  it  was  not  within  the  power  of  the  Leglelature  to  make  the 
poeaeesion  of  the  property  ttros  imported  unlawful.  PoeeeaBlon  is  a  necessary 
incident  to  tbe  right  of  importation  and  to  the  right  of  property  Imported.  Pos- 
session and  the  right  of  sale  is  the  Intended  consequence  of  the  right  of  importa- 
tion. It  would  aa  effectually  destroy  the  privilege  of  importation  to  make  the 
intended  consequence  thereof  unlawful  as  to  prohibit  importation  Itself.  Apply- 
ing the  rules  laid  down  in  the  cases  discussed  to  the  admitted  facts,  that  the 
flsh  in  question  were  Imported  from  the  Dominion  of  Canada  and  a  duty  had 
been  paid  for  such  privilege  under  the  Dingley  act,  some  of  which  were  in  the 
hands  of  the  importer  for  shipment  and  the  remainder  in  Its  possession  for  tbe 
pnriKMes  of  sale,  it  is  clear  that  the  statute  of  this  state  making  such  possession 
unlawful  is  In  conflict  with  the  general  power  of  Congrefis  to  regulate  commerce 
between  foreign  nations  and  the  several  states,  and  to  the  extent  that  it  at- 
tempts to  levy  tribute  upon  the  custodians  of  these  flsh,  whether  by  means  of 
taxation  or  a  penalty  for  having  them  in  possession,  it  is  null  and  void." 

Continuing  a  review  of  authorities,  the  same  learned  jurist  sums  up  as 
follows : 

"This  being  the  law  of  the  land,  that  the  importer  acquires  a  right,  not  only 
to  bring  the  articles  Into  tbe  conntry,  but  to  mix  them  with  the  common  mass 
of  property,  the  flsh  Imported  by  this  defendant  became  by  reason  of  such  impor- 
tation absolute  proper^  in  the  hands  of  the  importer,  as  well  aa  all  who  might 
take  title  under  him,  and  it  is  an  abuse  of  the  police  power  which  cannot  be 
justified  by  any  sound  process  of  reasoning  to  say  tliat  the  Legislature  may 
make  it  a  crime,  and  subject  the  owner  of  this  lawfully  acquired  prc^>erty  to 
penalties  for  merely  having  the  property  in  his  possession.  It  is  conceded,  of 
course,  tliat  if  these  flsh  were  diseased,  or  had  remained  exposed  to  tbe  elements 
until  they  were  unfit  for  food  and  constituted  a  menace  to  the  public  health,  tbe 
state  would  have  the  right  to  interpose  its  police  powers  and  prevent  the  sale." 

This  case  was  considered  by  the  Appellate  Division  in  the  Fourth 
Department,  where  it  was  afHrmed  on  the  opinion  of  the  court  below, 
(45  App.  Div.  631,  62  N.  Y.  Supp.  1143),  and  was  then  taken  to  the 
Court  of  Appeals,  where  it  was  affirmed  by  a  divided  court,  O'Brien,  J., 
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writing.    After  a  careful  review  of  the  questions  submitted,  the  learned 
court  said: 

"Adiulttlng,  for  the  purposes  of  the  argument,  that  the  statute  in  question 
means  just  what  the  plalntlfTs  counsel  claims  for  It,  the  Important  fact  still 
remalDfl  that  Oongress  has  permitted  the  defendant  to  Import  fresh  fish  upon 
payment  of  certain  duties.  It  has  paid  the  duties  and  compiled  with  the  federal 
regulations,  but  when  the  article  Is  brought  here  the  state  steps  In  and  forbids 
the  defendant  to  have  it  In  its  possession,  and,  of  course,  forbids  the  sal&  This 
creates  a  direct  conflict  between  the  regulations  of  C!ongress  and  those  of  the 
state,  find  consequently  the  latter  must  yield  to  the  former.  The  state  had  no 
power  to  extend  Its  police  legislation  to  such  a  transaction,  and,  of  coarse,  bad 
no  power  to  forbid'  what  Oongress  bad  expressly  permitted." 

It  appears  to  be  conceded  upon  this  appeal  that  People  v.  Buffalo 
Fish  Co.,  supra,  would  be  controlling,  were  it  not  for  certain  statutory 
provisions  which  have  been  enacted  since  the  decision  in  that  case,  and 
it  is  contended  that  the  Court  of  Appeals,  in  People  v.  Bootman,  180 
N.  Y.  1,  72  N.  E.  605,  has  finally  determined  the  question  here  pre- 
sented in  favor  of  the  respondent.  As  we  read  that  case,  how- 
ever, it  does  not  appear  to  question  the  law  of  the  Buffalo  Fish  Com- 
pany Case,  in  so  far  as  it  decided  that  fish  brought  into  this  country 
from  foreign  lands  under  the  provisions  of  the  customs  laws  could  be 
possessed  and  sold  without  regard  to  state  statutes.  In  fact,  the  decision 
follows  the  Buffolo  Fish  Company  Case,  and  holds  that  game  birds, 
grouse,  quail,  etc.,  which  were  not  killed  in  the  state  of  New  York, 
but  which  were  killed  in  sister  states  and  transported  into  this  state 
in  November,  1900,  and  which  were  in  the  possession  of  the  defendants 
in  June,  1901,  were  not  unlawfully  possessed,  and  that  the  owners  were 
not,  therefore,  subject  to  the  penalties  attempted  to  be  imposed.  After 
determining  the  only  question  then  before  the  court,  the  learned  jurist 
writing  went  into  a  discussion  of  what  the  law  might  be  under  certain 
statutory  provisions  since  enacted,  and  it  was  pointed  out  that : 

"It  was  held  by  a  majority  of  the  learned  justices  of  the  Appellate  Division 
that  the  Legislatiire  has  no  power  to  make  the  possession  of  imported  game  un- 
lawful, as  it  would  violate  the  provisions  of  pur  state  Constitution  rSattng  to 
the  protection  of  property." 

And  it  was  this  determination  of  the  Appellate  Division  in  the  First 
Department  (95  App.  Div.  469,  88  N.  Y.  Supp.  887)  which  the  court 
disapproved,  and  not  the  decision  of  Mr.  Justice  Lambert  and  the  Ap- 
pellate Division  in  the  Fourth  Department  that  the  act  was  unconsti- 
tutional and  void,  as  interfering  with  the  commerce  clause  of  the  fed- 
eral Constitution,  in  so  far  as  it  attempted  to  deal  with  articles  imported 
under  the  provisions  of  the  customs  laws  of  the  nation.  "While  it  is 
our  duty,"  say  the  court  in  the  Bootman  Case,  supra,  "to  affirm  the  judg- 
ment o^  the  Appellate  Division,  we  have  felt  constrained  to  consider 
the  constitutional  question  discussed  by  that  learned  court,  lest  the  con- 
clusion announced  should  be  regarded  as  a  precedent  and  result  in  evil." 

The  legislation  under  which  it  is  claimed  the  police  powers  of  the  state 
have  been  enlarged  so  as  to  make  it  a  crime  for  a  man  who  has  law- 
fully possessed  himself  of  property,  having  all  of  the  attributes  of  prop- 
erty outside  of  this  state,  and  in  no  wise  a  menace  to  the  morals  or 
health  of  the  community,  to  bring  it  into  his  possession  within  this  juris- 
diction, is  found  in  31  Stat.  187,  c.  553  [U.  S.  Comp.  St  1901,  p.  3181], 
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and  in  section  141  of  the  forest,  fish,  and  game  law,  as  amended  by 
chapter  194,  p.  487,  of  the  Laws  of  1902.  The  federal  statute  provides 
in  section  5  (31  Stat.  188  [U.  S.  Corap.  St.  1901,  p.  3182])  that: 

"AU  dead  bodies,  or  parts  thereof,  of  any  foreU^  game  animals,  or  game  or 
song  birds,  the  importation  of  which  Is  prohibited,  or  the  dead  bodies,  or  parts 
thereof,  of  any  wild  game  animals,  or  game  or  song  birds  transported  into  any 
state  or  territory,  or  remaining  therein  for  use,  coDsnmpticn,  sale,  or  storage 
therein,  shall  upon  arrival  In  such  state  or  territory  be  subject  to  the  operation 
and  effect  of  the  laws  of  such  state  or  territory  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  estent  and  In  the  same  mnuner  as  though  such 
animals  or  birds  had  been  produced  in  such  state  or  territory,  and  shall  not  be 
exempt  therefrom  by  reason  of  being  Introduced  therein  in  original  packages  or 
otherwise." 

The  state  statute  appears  to  have  been  designed  to  be  in  harmony 
with  this  provision  of  the  federal  statute,  for  it  is  provided  that : 

"Whenever  in  this  act  the  possession  of  fish  or  game,  or  the  flesh  of  any  ani- 
mal, bird  or  fish,  is  prohibited,  referoice  is  had  equally  to  such  fish,  game  or 
flesh  coming  from  without  the  state  as  to  that  taken  within  the  state." 

But  what  has  either  of  these  provisions  to  do  with  the  conceded  facts 
in  the  case  now  before  us  ?  Without  going  into  an  analysis  of  the  stat- 
utes, it  is  plain  that,  in  so  far  as  the  federal  statute  has  any  bearing 
whatever,  it  must  relate  to  interstate  and  not  to*  foreign  commerce, 
and  we  are  dealing  with  a  conceded  article  of  foreign  commerce,  with 
an  article  the  importation  of  which  is  not  prohibited.  Articles  which 
may  be  imported  under  the  customs  laws  and  regulations  of  the  Unit- 
ed States  are  within  the  exclusive  jurisdiction  of  Congress,  and  it  has 
not  attempted,  in  the  so-called  "Lacy  Act,"  to  idace  them  under  the 
police  regulations  of  the  states.  All  game  animals  or  birds,  "the  impor- 
tation of  which  is  prohibited"  by  the  customs  laws  or  regulations  of  the 
United  States,  are  placed  upon  the  same  footing  as  "the  dead  bodies  or 
parts  thereof  of  any  wild  animals,  or  game  or  song  birds,  transported 
into  any  state  or  territory,"  the  word  "transported  being  used  in  the 
sense  of  shipped  from  one  state  to  another ;  but  this  by  necessary  impli- 
cation excludes  from  state  control  those  game  birds,  etc.,  the  importation 
of  which  is  not  prohibited.  As  to  these.  Congress  has  provided  for 
their  importation,  and,  as  O'Brien,  J.,  so  well  said  in  People  v.  Buffalo 
Fish  Co.,  supra : 

"The  state  bad  no  power  to  extend  its  police  legislation  to  such  a  transaction, 
and,  of  counie,  had  no  power  to  forbid  what  Congress  had  expressly  permitted." 

Whatever  may  be  our  opinion  as  to  the  question  discussed  outside 
of  the  scope  of  the  decision  made  in  the  Bootman  Case,  supra,  it 
certainly  does  not  overrule  the  Buffalo  Fish  Company  Case,  supra,  in 
so  far  as  that  case  held  that  fish  imported  under  the  tariff  laws  and  regu- 
lations of  the  United  States  were  not  subject  to  state  control,  except 
as  they  might  become  so  by  reason  of  some  inherent  vice  in  the  fish 
themselves ;  and  as  the  case  now  before  us  cannot  be  distingfuished  in 
principle  from  the  latter,  it  follows  that  there  should  be  a  reversal  of 
the  order  appealed  from. 

Order  appealed  from  reversed,  and  petitioner  discharged. 

HIRSCHBERG,  P.  J.,  and  RICH,  J.,  concur. 
96  N.Y.8.— 19 
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MILLER,  J.  I  dissent.  Evidently  the  imprisonment  which  is  the 
subject  of  inquiry  in  this  proceeding  was  procured  for  the  purpose  of 
enabling  the  petitioner  to  present  the  legal  questions  involved  upon  his 
own  statement  of  facts,  and  it  is  urged  that  the  allegation  in  the  com- 
plaint that  the  plover  and  grouse  in  question  "can  be  easily  and  readily 
distinguished  from  such  plover  and  grouse  found  in  the  state  of  Newr 
York,  and  from  any  American  bird,  both  with  their  feathers  on  and 
after  they  are  plucked,  and  after  they  are  codked  and  ready  for  the 
table,"  prevents  the  application  of  section  141  of  the  forest,  fish,  and 
game  law,  added  by  chapter  194,  p.  487,  of  the  Laws  of  1902,  which,. 
so  far  as  material,  provides : 

"Whenever  In  thta  act  the  possession  of  flsh,  or  game,  or  the  Ccsh  of  any  ani- 
mal, bird  or  flsh,  Is  prohibited,  reference  is  had  equally  to  such  flsh,  game  or 
flesh  coming  from  without  the  state  as  to  that  taken  within  the  state." 

And  the  contention  is  that  said  section  applies  only  to  fish  and  game 
identical  in  form,  shape,  size,  color,  and  markings  to  the  fish  and  game 
found  in  this  state.  By  section  38  of  the  forest,  fish,  and  game  law 
(chapter  20,  p.  27,  Laws  of  1900,  as  amended  by  chapter  317,  p.  880, 
Laws  of  1902)  the  sale  or  possession  of  "grouse"  during  the  closed  sea- 
son is  prohibited ;  by  section  30  of  said  law,  as  amended  by  chapter  588, 
p.  1414,  Laws  of  1904,  the  possession  of  plover  from  January  1st  to 
August  15th  is  prohibited ;  and  by  section  140  of  said  law  "grouse"  is 
defined  as  including  "ruflfed  grouse,  partridge  and  every  member  of 
the  grouse  family."  In  effect,  therefore,  and  practically  in  express 
terms,  the  Legislature  has  prohibited  during  the  times  stated  the  posses- 
sion of  plover  and  of  every  member  of  the  grouse  family,  whether  taken 
within  the  state  or  coming  from  without  the  state.  It  is  difficult  to 
see  how  the  legislative  intent  could  have  been  more  clearlv  expressed, 
for  surely  it  is  not  necessary  for  the  Legislature  to  say  expressly  that 
it  intends  to  mean  just  what  it  says. 

But  the  argument  is  made  that,  because  said  section  141  was  added 
after  the  decision  in  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  93,  58  N.  E. 
34,  52  L.  R.  A.  803,  79  Am.  St.  Rep.  622,  which  construed  the  act  of 
1900  as  applying  only  to  fish  and  game  taken  within  the  state,  the  word 
"such"  in  said  section  141  should  be  construed  as  referring  only  to  fish 
and  g^me  identical  in  size,  etc.,  to  that  found  in  the  state.  Tlie  argu- 
ment is  ingenious,  rather  than  convincing.  It  is  perfectly  apparent  that 
the  amendment  of  1902  was  declaratory  of  its  previous  intention,  which 
the  Legislature  thought  the  Court  of  Appeals  had  misconceived,  and 
in  expressing  that  intention  it  must  be  supposed  as  intending  to  mean 
just  what  it  said.  It  is  matter  of  common  knowledge  that  it  is  well 
nigh  impossible  to  secure  even  a  practical  enforcement  of  laws  like 
the  one  in  question ;  and  although  it  is  said  that  the  closing  of  our  mar- 
kets to  game  that  can  be  distinguished  from  our  own  does  not  aid  in 
the  protection  of  our  game,  I  can  ccmceive,  even  assuming  that  "black 
cock"  and  "golden  plover"  can  be  distinguished  frcwn  our  own  birds 
"when  cooked,"  that  a  very  small  number  of  "black  cock"  and  "gold- 
en plover"  might  suffice  to  supply  a  very  large  demand  for  game  in  the 
New  York  markets.  It  is  not  our  province  to  determine  what  meas- 
ures should  be  adopted  to  secure  an  enforcement  of  the  law,  and  the 
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fact  that  we  might  regard  the  measures  adopted  by  the  Legislature  as 
unnecessary  or  as  too  harsh  furnishes  no  reason  for  construing  a  stat- 
ute, that  does  not  admit  of  construction,  as  we  think  the  Legislature 
ought  to  have  enacted  it.  It  is  our  duty  rather  to  give  effect  to  the 
expressed  intention  of  the  Legislature  unless  it  contravenes  some  or- 
ganic law.  The  constitutional  questions  presented  were  fully  consid- 
ered by  the  Court  of  Appeals  in  Pec^Ie  v.  Bootman,  180  N.  Y.  1,  72  N. 
E.  505.    Judge  Vann,  speaking  for  every  member  of  the  court,  said : 

"That  act  [referring  to  the  Bo-calied  "Lacy  Act,"  31  Stat  187,  c.  553  (tJ. 
8.  Comp.  St  1901,  p.  8181)]  provides  in  substance  that  foreign  game  when 
transported  Into  any  state  shall  be  subject  to  the  laws  of  that  state,  enacted 
in  the  exercise  of  its  police  powers,  to  the  same  extent  as  If  such  game  had 
been  produced  in  such  state,  and  shall  not  be  exempt  therefrom  by  reason 
of  impiM'tation  in  original  packages.  •  •  »  That  amendment  [referring 
to  Laws  1902,  p.  487,  c.  194],  when  read  in  connection  with  the  Lacy  act  and 
the  decisions  of  the  federal  courts,  removes  from  the  r^on  of  discussion 
the  questions  considered  in  the  BufTalo  Fish  Co.  Case  in  relation  to  the  ap- 
plication of  the  forest,  fish,  and  game  law  to  Imported  game,  which  was  de- 
cided, and  the  effect  of  the  commerce  clause  of  the  federal  Constitution, 
which,  altJiovgh  discussed,  was  not  decided. .  [Jtallos  are  my  own.]  •  *  • 
The  action  of  Congress  has  tal^en  away  all  questions  of  Interstate  commerce, 
so  that  the  state  can  act  with  entire  freedom  and  can  prevent  the  shipment 
of  game  Into  or  out  of  Its  own  territory ;  and,  if  game  is  imported,  it  cow 
regulate  or  prohibit  the  sale  therof.  [Italics  are  my  own.]  Such  provisions 
are  warranted  by  the  police  power,  and  are  not  in  conflict  with  either  the 
state  or  federal  Constitution." 

True,  this  discussion  was  not  necessary  to  the  decision,  as  the  court 
stated ;  but  grave  doubts  on  the  constitutional  questions  had  been  cre- 
ated by  the  discussion  in  the  Buffalo  Pish  Co.  Case  and  by  the  dedsion 
of  the  Appellate  Division  in  the  Bootman  Case.  To  set  these  doubts 
at  rest,  and  bepause  of  the  public  importance  of  the  question,  the  Court 
of  Appeals  stated  its  views,  and  it  cannot  be  assumed  that  this  was  done 
without  a  full  and  careful  consideration  of  the  subject.  It  seems  to 
me,  therefore,  that  further  discussion  in  this  court  is  purely  academic, 
and  I  should  rest  my  vote  on  the  authority  of  the  Bootman  Case  with- 
out further  discussion,  were  it  not  for  the  earnestness  and  ability  with 
which  counsel  attempted  to  distinguish  that  case,  and  for  the  fact  that 
we  are  not  agreed  on  the  question. 

In  the  first  place  it  is  said  that  the  Buffalo  Fish  Co.  Case  was  not 
overruled  by  the  Bootman  Case,  but  that  it  is  still  authority  for  the  prop- 
osition that  the  statute  offends  both  the  state  and  federal  Constitutions. 
The  answer  is  that  it  never  was  authority  for  any  such  proposition,  and 
this  without  regard  to  the  effect  of  the  Lacy  act  Three  judges  only 
assented  to  that  proposition,  three  united  in  a  vigorous  and  logical 
defense  of  the  constitutionality  of  the  act,  and  the  concurrence  of  the 
seventh  with  the  opinion  of  the  majority  was  expressly  limited  to  the 
point  that  the  act  was  not  applicable,  thereby,  by  implication  at  least, 
agreeing  with  the  minority  on  the  constitutional  question ;  and  while  the 
decision  in  the  Bootman  Case  upon  the  meaning  of  the  act  was  con- 
trolled by  the  Buffalo  Fish  Co.  Case,  the  court  expressly  stated  that 
its  decision  was  governed  by  the  rule  of  stare  decisis. 

Next  it  is  claimed  that  the  peculiar  wording  of  section  5  of  the  Lacy 
act  (31  Stat.  188  [U.  S.  Comp.  St.  1901,  p.  3182])  presents  a  question 
not  considered  in  the  Bootman  Case,  and  that  dierefore  the  admitted 
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facts  of  this  case  present  a  new  question  for  consideration.    Said  sec- 
tion 5  is  as  follows : 

"Sec.  5.  That  all  dead  bodies  or  parts  thereof,  of  any  foreign  g&me  ani- 
mals, or  game  or  song  birds,  the  importation  of  which  Is  prohibited,  or  the 
dead  bodies,  or  parts  thereof,  of  any  wild  game  animals,  or  game  or  song 
birds  transported  into  any  state  or  territory,  or  remaining  therein  for  nse, 
consumption,  sale,  or  storage  therein,  shall  upon  arrival  in  snch  state  or 
territory  be  subject  to  the  operation  and  effect  of  the  laws  of  sncb  state  or 
territory  enacted  in  the  exercise  of  Its  police  powers,  to  the  same  extent  and 
in  the  same  manner  as  though  snch  animals  and  birds  had  been  produced 
in  such  state  or  territory,  and  shall  not  be  exempt  therefrom  by  reason  of 
being  Introduced  therein  in  original  packages  or  otherwise.  This  act  shall 
not  prevent  the  importation,  transportation,  or  sale  of  birds  or  bird  plumage 
manufactured  from  the  feathers  of  barnyard  fowL" 

The  argument  k  that  the  express  reference  to  "fore^fn  game  ani- 
mals, or  game  or  song  birds,  the  importation  of  which  is  prohibited," 
by  necessary  implication  excludes  from  the  effect  of  the  statute  all 
foreign  game  animals  or  birds  the  importation  of  which  is  not  prohib- 
ited, and  that  although  the  words  "any  wild  game  animals,  or  game  or 
song  birds,"  subsequently  used  in  the  section,  are  comprehensive  enough 
to  include  foreign  game  animals  or  birds,  the  meaning  of  these  words 
is  restricted  by  the  word  "transported,"  which  means  "shipped"  from 
one  state  to  another,  and  does  not  include  an  import.  Readmg  the  sec- 
tion without  reference  to  its  context,  there  seems  to  be  much  force  in  the 
first  part  of  this  argument;  for  it  would  seem  that  the  foreign  game 
animals  or  birds  referred  to  were  those  the  importation  of  which  was 
prohibited  by  the  act,  and  that,  by  expressly  including  them,  all  others 
were  excluded.  The  importation  of  certain  living  animals  and  t»rds 
is  prohibited  by  section  2  of  the  act,  as  follows : 

"The  Importation  of  the  mongoose,  the  so-called  'flying  foxee'  or  friar  bats, 
the  English  sparrow,  the  starling,  or  snch  other  birds  or  animals  as  the  Sec- 
retary of  Agriculture  may  from  time  to  time  declare  Injurious  to  the  interest 
of  agriculture  or  horticultare,  is  hereby  prohibited." 

It  may  be  that  the  words  "the  importation  of  which  is  prohibited," 
in  section  5,  should  be  interpreted  as  though  the  phrase  read  "the  im- 
portation of  which,  if  living,  is  prohibited  by  section  2" ;  and,  assuming 
this  to  be  the  correct  construction  of  this  phrase,  the  question  is  pre- 
sented whether  it  limits  the  subsequent  general  expression  so  as  to  ex- 
clude therefrom  all  foreign  wild  game  animals  and  birds  the  importa- 
tion of  which  is  not  thus  prohibited.  Certainly  the  expression  "any 
wild  game  animals,  or  game  or  song  birds,"  includes  foreign  animals 
and  birds,  and  there  is  no  force  in  the  argument  based  on  the  use  of 
the  word  "transported,"  because  that  is  not  a  correlative  of  the  word 
"importation."  It  relates  alike  to  the  phrase  "all  dead  bodies  or  parts 
thereof,  of  any  foreign  game  animals,"  etc.,  and  to  the  phrase  "all 
dead  bodies,  or  parts  thereof,  of  any  wild  game  animals,"  etc.,  and  obvi- 
ously means  "carried,"  which  is  comprehensive  enough  to  include  both 
an  import  and  a  shipment  from  one  state  to  another.  The  c^ce  of ' 
construction  is  to  determine  the  legislative  intent,  and,  when  such  intent 
is  apparent,  canons  of  construction,  adopted  solely  to  determine  what 
it  is,  must  yield  to  it.  Congress  declared  in  the  first  section  of  the  act 
that  its  purpose  was  to  aid  in  the  preservation,  distribution,  introduc- 
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tion,  and  restoration  of  game  and  other  wild  birds,  and  the  manner  in 
which  it  effected  this  purpose  was  by  supplementing  state  laws  to 
the  extent  of  removing  any  question  as  to  their  conflict  with  the  com- 
merce clause  of  the  federal  Constitution.  It  evidently  deemed  the  act 
an  appropriate  one  by  which  to  prohibit  the  importation  of  animals 
and  birds  deemed  to  be  injurious  to  agriculture  and  horticulture.  Our 
attention  is  not  called  to  any  other  federal  statute  prohibiting  the  im- 
portation of  game  animals  or  birds,  and,  if  the  application  of  section  5 
is  to  be  limited  to  the  foreign  animals  and  birds  the  importabion  of  which 
is  prohibited  by  the  act,  we  shall  have  difficulty  in  determining  what 
harm- the  Congress  thought  dead  mongoose,  bats,  sparrows,  and  star- 
ling might  inflict  upon  agriculture  or  horticulture,  or  exactly  what  aid 
in  the  enforcement  of  local  laws  would  result  from  making  their  "dead 
bodies  or  parts  thereof"  subject  to  the  operation  and  effect  of  said  laws. 
The  construction  contended  for  would  entirely  defeat  the  declared  pur- 
pose of  the  act.  Obviously  the  sole  purpose  of  making  game  taken 
without  the  state  subject  to  the  laws  of  the  state  is  to  prevent  the  sale 
of  game  taken  within  the  state  under  the  g^ise  of  game  taken  from 
without,  and,  if  foreign  game  can  be  utilized  for  the  purpose,  it  would 
be  senseless,  as  well  as  useless,  to  i)rohibit  game  from  other  states.  As 
the  expression  "any  wild  game  animals,  or  game  or  song  birds  trans- 
ported into  any  state  or  territory,"  includes  foreign  game,  and  as  that 
construction  gives  effect  to  the  declared  purpose  of  the  act,  while  any 
other  defeats  such  purpose,  such  construction  should  be  adopted,  what- 
ever other  parts  of  the  act  may  be  thought  to  mean. 

But  even  if  this  statute,  passed  to  accomplish  a  very  beneficial  pur- 
pose, can  be  so  emasculated  as  to  defeat  such  purpose,  I  should  still  vote 
to  affirm  this  order  upon  the  reasoning  of  Judge  Gray  in  the  Buffalo 
Fish  Co.  Case,  and  of  Judge  Vann  in  the  Bootman  Case.  One  ques- 
tion must  certainly  be  deemed  removed  from  the  realm  of  controversy, 
viz.,  that  the  enactment  of  laws  for  the  preservation  of  game  is  a  l^iti- 
mate  exercise  of  the  police  power  of  the  states.  Geer  v.  State  of  Con- 
necticut, 161  U.  S.  519,  16  Sup.  Ct.  600,  40  L.  Ed.  793 ;  Phelps  v. 
Racey,  60  N.  Y.  10, 19  Am.  Rep.  140 ;  Lawton  v.  Steele,  119  N.  Y.  226, 
23  N.  E.  878,  7  L.  R.  A.  134, 16  Am.  St.  Rep.  813;  Id.,  152  U.  S.  133, 
14  Sup.  Ct.  499,  38  L.  Ed.  385 ;  Commonwealth  v.  Savage,  155  Mass. 
278, 29  N.  E.  468 ;  Roth  v.  State,  61  Ohio  St.  210,  37  N.  E.  259,  46  Am. 
St.  Rep.  666;  Magner  v.  People,  97  111.  320;  Merritt  v.  People  (111.) 
48  N.  E.  326;  Stevens  v.  People,  89  Md.  669,  43  Atl.  929;  State  v. 
Randolph,  1  Mo.  App.  15 ;  State  v.  Judy,  7  Mo.  App.  524;  State  v.  Far- 
rell,  23  Mo.  App.  176;  Ex  parte  Maier,  103  Cal.  476,  37  Pac.  402, 
42  Am.  St.  Rep.  129 ;  State  v.  Schuman  (Or.)  68  Pac.  661,  47  L.  R. 
A.  153,  78  Am.  St.  Rep.  754.  All  of  the  cases  cited  supra,  except  Geer 
v.  State  of  Connecticut  and  Lawton  v.  Steele,  upheld  the  validity  of 
statutes  whose  prohibition  extended  alike  to  game  taken  without  as 
well  as  within  the  state  in  which  the  statute  was  enacted.  Having 
settled  the  question  that  the  subject  is  a  proper  one  for  the  exercise 
of  the  police  power,  the  conclusion  would  seem  to  be  inevitable  that  the 
necessity  for  the  exercise  of  such  power  and  the  means  of  making  such 
exercise  effective  are  solely  for  the  Legislature,  and  that  in  selecting 
means  Intimately  tending  to  accomplish  its  purpose  the  Legislature 
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does  not  offend  either  the  state  or  federal  Constitution.  No  one  dis- 
putes the  right  of  the  state  to  legislate  respecting  purely  internal  affairs, 
and  so  far  as  the  commerce  clause  of  the  federal  Constitution  is  con- 
cerned this  right  does  not  rest  upon  the  police  power.  It  is  only  when 
the  legislation  affects  interstate  or  foreign  commerce  that  it  must  be  sus- 
tained, if  at  all,  by  resort  to  the  police  power  reserved  to  the  states. 
No  one  disputes  that  the  individual  holds  his  property  subject  to  the 
legitimate  exercise  of  the  police  power,  and  in  this  case  it  may  be  added  i 

that  the  petiBoner  acquired  the  property  with  the  knowledge,  with  which  j 

he  was  at  least  chargeable,  of  the  circumstances  under  which  he  could 
possess  it    Concededly  the  subject  of  this  legislation  was  a  proper 
one  for  the  exercise  of  the  police  power,  the  means  adopted  certainly 
tend  to  accomplish  the  object  in  view,  and  we  cannot  say  that  the  ob- 
ject of  the  statute  has  been  lost  sight  of,  or  that  the  act  in  its  essen-  j 
tials  is  anything  but  an  act  passed  in  the  exercise  of  the  police  power  to  j 
preserve  the  game  of  the  state;  and  the  fact  that  commerce  may  be  i 
remotely  affected  or  that  the  dominion  of  an  individual  over  his  prop-  j 
erty  may  be  controlled  does  not  bring  the  act  within  the  prohibition  of 
either  the  state  of  federal  Constitution,  unless,  while  asserting  the  pow- 
er, we  are  to  deny  the  right  to  exercise  it  effectively. 

As  I  understand  the  decisions  respecting  the  commerce  clause  of  the 
Constitution,  the  inquiry  in  each  case  is  whether  the  particular  act 
is  essentially  a  regulation  of  commerce,  or  a  legitimate  exercise  of  the 
police  power.  If  the  former,  merely  calling  it  an  act  passed  iii  the 
exercise  of  the  police  power  does  not  save  it  from  the  prohibition  of 
the  Constitution;  if  the  latter,  the  mere  fact  that  commerce  may  be 
affected  does  not  make  the  act  a  regfulation  of  commerce  within  the 
meaning  of  the  Constitution.  The  line  of  demarkation  between  the 
power  of  the  state  and  the  prohibition  of  the  Constitution  is  of  neces- 
sity so  indefinite  that  the  court  must  determine  in  respect  to  each  case 
as  it  arises  on  which  side  of  the  line  it  falls,  and  there  certainly  is  no 
case  in  the  Supreme  Court  of  the  United  States  so  nearly  in  point  as 
Geer  v.  State  of  Connecticut,  supra.  The  statute  there  passed  upon 
prohibited  the  possession  for  the  purpose  of  transportation  beyond  the 
state  of  Connecticut  of  birds  lawfully  killed  within  the  state.  The 
plaintiff  in  error  had  become  the  possessor  of  the  birds  in  question  after 
they  had  become  an  article  of  commerce.  It  is  true,  as  pointed  out  by 
Judge  O'Brien  in  the  Buffalo  Fish  Co.  Case,  that  one  of  the  grounds 
of  the  decision  of  the  Supreme  Court  was  that  wild  game  belonged  to 
the  people  in  common,  and  that  therefore  the  state  could  qualify  the 
ownership  by  any  person  reducing  such  game  to  possession ;  but  it  is 
equally  true  that  the  court  placed  its  decision  upon  the  distinct  ground 
of  the  undoubted  right  of  the  state  in  the  exercise  of  its  police  power 
to  pass  laws  for  the  preservation  of  game,  even  though  interstate  com- 
merce was  remotely  affected,  and  Mr.  Justice  White,  speaking  for  a 
majority  of  the  court,  prefaced  the  discussion  of  this  question  with  the 
following  statement: 

"Aside  from  the  authority  of  the  state,  derived  from  the  cranmon  owner- 
ship of  game  and  the  trust  for  the  benefit  of  Uh  people  which  the  state  ex- 
ercises in  relation  thereto,  there  is  another  view  of  the  power  of  the  state  In 
regard  to  the  property  In  game,  which  is  equally  conciusir&" 
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And  in  discussing  the  question  he  said : 

"The  exercise  by  the  state  of  such  power  therefore  comes  directly  within 
the  principle  of  Pluniley  ▼.  Massachnsetts,  155  U.  8.  461,  473,  15  Sup.  Gt.  154, 
38  L.  Bd.  223  [which  was  a  case  Involving  a  sale  In  the  original  package  of 
oleomai-garlne  colored  In  imitation  of  batter,  in  vlolatloa  of  a  statute  of  the 
«tate  of  Massachosetts]." 

In  the  Geer  Case  the  statute  in  terms  prohibited  interstate  commerce 
in  game  lawfully  reduced  to  possession  in  the  state  of  Connecticut. 
The  statute  in  question  does  not  in  terms  or  effect  prohibit  interstate 
or  foreign  commerce.  So  far  as  the  facts  in  the  case  at  bar  are  con- 
cerned, the  importation  of  the  birds  Ity  the  petitioner  was  perfectly 
lawful,  and  his  possession  of  them  would  have  continued  lawful,  had 
he  observed  the  statute  by  giving  the  bond  required. 

It  is  claimed  that  this  case  is  controlled  by  Leisy  v.  Hardin,  135  U.  S. 
100,  10  Sup.  Ct.  681,  34  L.  Ed.  128,  and  that  Plumley  v.  Massachu- 
setts, 156  U.  S.  461,  15  Sup.  Ct.  154,  39  L.  Ed.  223,  is  not  applicable. 
Even  then  the  facts  of  this  case  do  not  bring  it  within  the  prohibition 
of  the  commerce  clause,  for  the  reason  that  there  is  no  question 
here  of  possession  in  the  original  package.  On  the  contrary,  it  must 
be  assumed  that  these  birds  had  become  part  of  the  mass  of  tfie  prop- 
erty of  the  state,  subject  to  the  laws  passed  by  the  state  in  the  conduct 
of  its  purely  intiemal  affairs,  because,  if  the  petitioner  relies  upon  any 
exception  to  save  him  from  the  operation  of  tiie  statute,  even  assuming 
that  there  be  such  an  exception,  that  is  a  matter  of  defense,  which 
need  not  have  been  negatived  in  the  complaint,  and  Leisy  v.  Hardin, 
supra,  goes  no  further  than  to  hold  that  it  was  not  competent  in  that  par- 
ticular case  for  the  state  to  prohibit  the  sale  in  the  original  package, 
and  such  was  the  case  of  Schollenberger  v.  Pennsylvania,  171  U.  S. 
4,  18  Sup.  Ct.  757,  43  L.  Ed.  49,  construing  an  act  which  was  essen- 
tially a  regulation  of  commerce. 

It  is  said  the  right  to  import  carries  with  it  the  right  to  sell,  and  the 
right  to  purchase  of  the  importer  must  carry  a  like  right  to  sell,  and 
so  on  ad  infinitum,  whatever  form  the  property  may  assume,  and  by 
whomsoever  it  may  become  possessed.  Obviously  there  must  come  a 
time  when  the  property  introduced  into  the  state  becomes  so  mingled 
with  the  mass  of  property  of  the  state  as  to  be  subject  to  laws  passed 
either  for  taxation  or  in  the  regulation  of  its  purely  internal  affairs. 
The  line  must  be  drawn  somewhere  and  somewhat  arbitrarily,  and  as 
drawn  by  the  Supreme  Court  of  the  United  States  it  is  where  the  article 
loses  its  distinctive  character  as  an  import  or  as  an  article  of  interstate 
commerce,  to  wit,  when  it  ceases  to  retain  the  form  in  which  it  was 
transported  into  the  state,  when  the  original  package  is  broken. 
Brown  v.  State  of  Maryland,  12  Wheat.  419,  6  L.  Ed.  678,  and  cases 
cited  supra. 

I  vote  to  affirm  the  order. 

JENKS,  J.,  concurs. 
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Bx  parte  HILL. 
(Supreme  Ootirt  Appellate  DiTislon,  Second  Department    Norember  29, 1906.) 

Appeal  from  Special  Term,  Kings  County. 

Habeas  corpus  proceedings  by  the  peoplt  on  the  relation  of  John 
Hill.    From  an  order  adverse  to  the  petitioner,  he  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Lockwood  &  Hill,  for  petitioner. 

PER  CURIAM.  Order  reversed,  and  petitioner  discharged,  upon 
the  opinion  in  People  ex  rel.  Silz  v.  Hesterbeig  (decided  herewith) 
96  N.  Y.  Supp.  286. 

JENKS  and  MILLER,  JJ..  dissent. 


(48  Mlaa  Rep.  6SB.) 

EnTNSTLBR  r.  INTBBURBAN  ST.  RT.  00. 

(Supteme  Court,  Appellate  Term.    November  29,  190S.) 

Daicaoes— PKBaoNAi.  iNjmiKS— Etidenok. 

In  an  action  for  Injuries  It  was  error  to  permit  an  expert  to  testify 
as  to  plaintiff's  disabled  condition,  in  tbe  absence  of  evidence  that  he  was 
free  from  such  condition  before  the  accident 

Appeal  from  City  Court  of  New  York. 

Action  by  Max  Kunstler  against  the  Intenirban  Street  Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Bayard  H.  Ames,  for' appellant 

Radigan,  Burgen  &  Gray  (Joseph  H.  Radigan,  of  counsel),  for 
respondent 

PER  CURIAM.  This  action  is  brought  to  recover  damages  for 
personal  injuries  sustained  byplaintiff  through  the  alleged  negligence 
of  the  defendant  company.  The  plaintiff  was  riding  a  bicycle  north- 
ward on  one  of  the  tracks  of  defendant,  when  a  north-bound  car  struck 
the  rear  wheel  of  the  bicycle  and  threw  him  to  the  pavement  The 
jury  found  a  verdict  in  favor  of  the  plaintiff  and  assessed  the  damages 
at  $350.    Defendant  appeals. 

There  is  sufficient  evidence  to  support  the  finding  of  freedom  from 
contributory  negligence  on  the  part  of  the  plaintiff  and  negligence 
of  the  defendant.  Rooks  v.  Houston,  W.  S.  &  P.  F.  R.  Co.,  10  App. 
Div.  98,  41  N.  Y.  Supp.  824 ;  Warren  v.  Union  Ry.  Co.,  46  App.  Div. 
617,  61  N.  Y.  Supp.  1009 ;  Mapes  v.  Same,  56  App.  Div.  608,  67  N.  Y. 
Supp.  358.    No  grounds  for  reversal  appear  under  this  branch  of  the 
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case.    The  plaintifiF  alleged  in  his  complaint  that  he  was  injured  in  and 

upon  his  head,  body,  thighs,  and  arms ;  that  his  left  thigh  was  severely 
cut  and  bruised,  and  his  back  was  severely  wrenched  and  sprained. 
Upon  the  trial  plaintiff  testified  that  he  still  complained  of  pjun  in  the 
back.     He  was  asked  this  question,  viz. : 

"Q.  What  Is  the  present  condition  of  your  back?  JTefendanfs  Counsel: 
I  object  on  tbe  ground  that  It  Is  incompetent,  irrelevant,  and  Immaterial,  and 
too  remote.  (Objection  overruled.  Exception.)  A.  Very  sore  at  times.  It 
relieves  for  a  while,  and  then  shooting  pains  again." 

Dr.  Clarke  was  called  on  behalf  of  the  plaintiff,  and  swore  that  he 
examined  the  plaintiff's  back,  limbs,  and  entire  body ;  that  plaintiff  com- 
plained of  pain  in  the  back,  and  that  there  seemed  to  be  a  limited  amount 
of  motion  on  flexion  and  extension  both — that  is,  forward  and  back- 
ward. The  doctor  was  allowed  to  state,  over  defendant's  objection, 
that  the  injuries  he  found  were  of  a  permanent  character.  This  evi- 
dence probably  had  an  important  weight  with  the  jury  on  the  question 
of  damages.  The  grounds  of  the  objection  to  this  testimony,  as  urged 
by  defendant,  were  that  it  was  too  remote,  is  irrelevant,  and  not  con- 
nected with  the  injuries  received  at  the  time  of  the  accident.  Admitting 
it  to  be  a  fact  that  he  plaintiff  suffered  from  pains  in  the  back  and  from 
a  defective  and  limited  amount  of  motion,  backward  and  forward, 
subsequent  to  the  accident,  the  record  fails  to  disclose  any  evidence  of 
the  physical  condition  of  the  plaintiff  in  respect  to  his  back  previous 
to  the  accident.  The  evidence  falls  short  of  establishing  the  causal 
connection  between  the  accident  and  the  subsequent  conditions  above 
described.  Had  it  appeared,  as  is  probably  the  case,  that  the  plaintiff 
was  in  good  health  and  strength,  entirely  free  from  these  abnormal  con- 
ditions, prior  to  the  accident,  it  might  be  said  that  sufficient  facts  ap- 
pear to  warrant  the  conclusion  that  the  painful  and  abnormal  condi- 
tion of  the  back  was  due  to  the  injuries  received  at  the  time  of  the  acci- 
dent. It  seems  to  us  that  the  absence  of  the  testimony  as  to  the  plain- 
tiff's previous  condition  rendered  the  admission  of  the  opinion  of 
the  expert  that  the  condition  of  his  back  would  be  permanent  an  error 
that  calls  for  a  reversal.  There  was  no  proved  connection  between 
these  particular  physical  defects  and  the  injury.  The  mere  fact  that 
they  were  manifested  thereafter  "was  not  sufficient. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 


PBOPLB  ex  re!.  WOOD  v.  ODONNEa^L  et  al.,  Tax  Gom'rt. 

(Supreme  Court,  Appellate  Division,  First  Department    June  23,  1906.) 

Taxation— Plaot  ot  Taxation  oir  Pebsonaltt. 

Under  Greater  New  Tork  Charter,  Laws  1901,  p.  885,  c  466,  S  902,  di- 
recting the  mnniclpal  assembly  to  levy  on  and  collect  from  the  taxable 
property  within  each  of  the  counties  within  the  greater  dty,  respectlvejy, 
the  smn  necessary  to  pay  county  officers  and  charges,  and  sectlo~ 
providing  that,  if  It  shall  appear  to  the  tax  commlssionera  that  a 
assessed  for  taxation  on  personal  estate  on  tbe  books  of  one  boroug^ 
bare  been  assessed  on  ttie  books  of  another  borough,  they  shall  cr 
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aasessment  to  be  made  on  the  proper  books  and  notice  of  tbe  new  acwess- 
ment  given  to  the  owner,  the  greater  citr  Is  not  a  single  tax  district,  bat 
a  tax  on  per8onall7  must  be  levied  in  the  borough  in  wbldi  the  owner 
resides. 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  people,  on  the  relation  of  St.  John  Wood,  against 
Frank  A.  O'Donnell  and  others,  as  commissioners  of  taxes  and  assess- 
ments of  the  city  of  New  York,  to  review  an  assessment.  From  an  or- 
der denying  a  motion  to  quash  the  writ,  defendants  appeal.    Affirmed. 

The  opinion  of  Justice  McCall  in  the  court  below  is  as  follows: 

This  is  a  motion  to  qnash  a  writ  of  certiorari,  obtained  by  the  relator,  to 
review  the  action  of  the  commissioners  of  taxes  and  assessments  in  levying 
what  relator  alleges  Is  an  illegal  tax  on  personal  property.  The  conceded 
facts  are  that  the  relator  Is  a  resident  of  the  borough  of  BnxAlyn,  in  the 
greater  dty  of  New  Tork,  and  that  the  property  upon  which  the  tax  is  sought 
to  be  placed  Is  located  In  staid  borough  of  Brooklyn;  that  during  the  year 
1904  the  relator  received  a  notice  from  the  respondents  that  he  had  been  taxed 
on  personalty  alleged  to  be  owned  by  him  In  the  borough  of  Manhattan.  On 
March  29,  1904,  two  days  before  the  expiration  of  the  time  fixed  by  law  where- 
in to  apply  to  said  board  for  a  revision,  cancellation,  etc.,  of  said  tax,  the  re- 
lator called  and  notified  said  commissioners,  at  their  office  In  the  borough  of 
Manhattan,  that  be  was  not  a  resident  of  said  borough,  but  that  he  resided 
in  the  borough  of  Brooklyn,  and  that  whatever  personalty  he  had  was  there 
located,  and  If  a  tax  was  to  be  Imposed  he  demanded  that  It  be  levied  in  the 
borough  of  Brooklyn,  where  he  resided.  This  request  was  disregarded,  and 
as  originally  levied  in  borough  of  Manhattan  it  was  sought  to  enforce  the 
payment  of  said  tax.  Upon  this  motion  the  respondents  contended  that  the 
entire  greater  city  Is  but  a  single  tax  district;  that  the  deputy  tax  commis- 
sioners of  the  several  boroughs  are  not  Independent  officers,  but  are  merely 
appointees  of  the  commission  which  presiides  over  the  entire  city,  and,  al- 
though separate  assessment  rolls  are  kept  for  the  different  boroughs  and  the 
relator's  name  was  on  the  one  for  a  borough  in  which  he  concededly  does  not 
reside,  that  notwithstanding,  and  inasmuch  as  he  received  the  notice  of  the 
assessment,  the  fact  of  the  tax  being  imposed  In  one  borough  while  rdator 
lived  in  another  is  a  mere  irregularity  In  procedure,  not  fatal  to  the  Juris- 
diction exercised  as  shown. 

I  am  not  in  consonance  with  the  view  that  the  so-called  Greater  City 
of  New  York  constitutes  but  one  tax  district,  recognizing  the  fact  that 
there  is  but  one  boai-d  of  commissioners  of  taxes  and  assessments  for  the 
entire  city.  Still  an  appreciation  of  the  equally  Important  fact  that  the 
several  boroughs  embrace  within  their  territorial  limits  as  many  distinct 
counties,  the  support  of  the  governments  of  which  must  be  provided  for 
as  found  In  the  charter,  would  Incline  one  strongly  to  the  belief  that  though 
the  charter  provided  for  consolidation,  and  also  for  a  change  in  the  method 
of  collecting  the  taxes  levied,  the  tax  districts  were  not  changed;  and  this 
view  is  strengthened  on  reading  section  902  of  charter  (Laws  1901,  p.  385, 
c.  466),  which  provides  that  "the  municipal  assembly  •  •  •  Is  directed  to 
levy  upon  and  collect  from  the  taxable  property  within  each  of  said  counties 
respectively  the  sum  or  sums  necessary  •  •  •  to  pay  •  •  •  county 
officers  and  other  county  charges."  If,  then,  the  theory  is  tenable  that  the 
relator  is  amenable  to  this  tax  levied  In  Manhattan,  because  Brooklyn  Is  an 
Integral  part  of  New  Yoric  City,  contended  for  as  being  a  single  tax  district, 
we  have  the  anomalous  situation  that  the  government  of  the  county  of  New 
York  may  be  supported  by  funds  derived  from  taxation  on  property  located 
in  Kings  county,  to  the  support  of  the  government  of  which  it  Is  bound  by 
statute  to  respond.  And  what,  then,  of  section  894  of  the  charter  and  its  pro- 
visions absolutely  mandatory?  "If  at  any  time  prior  to  the  first  day  of  May 
in  any  year  it  stiall  appear  to  the  tax  commissioners  that  a  person  assessed 
for  taxation  on  personal  eirtate  on  the  books  or  rolls  of  one  borough  should 
have  been  assessed  therefor  on  the  books  or  rolls  of  another  borough,  they 
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-shall  forthwith  cause  the  assessment  to  be  made  cm  the  proper  books  or  rolls, 
and  within  Ave  days  thereafter  shall  cause  written  notice  of  the  new  assess- 
ment to  be  mailed,"  etc.  "The  person  so  notified  may  apply  for  correction 
■on  or  before  May  20th.  •  •  •"  What  a  signlflcant  bearing  this  action  has 
on  this  question.  Upon  a  notice  from  a  citizen  that  his  name  appears  as 
-subject  to  a  tax  on  the  books  of  a  wrong  borough  the  commissioners  must 
forthwith  cancel  said  assessment — not  transfer  It  to  proper  books,  as  might 
readily  be  provided  if  It  was  a  mere  Irregularity  oil  procedure — but  cancel  it, 
and  "cause  a  new  assessment  to  be  made  on  the  proper  books."  It  compels 
written  notice  of  the  new  assessment  to  be  forwarded  to  the  party  affected, 
and  then  extends  his  time  to  have  same  revised,  canceled,  etc.,  from  March 
31st  to  May  20th.  What  Is  that  significant  of  7  What  else  does  It  mean  but 
that  the  first  tax  levied  was  absolutely  void,  and  why?  Because  it  was  not 
levied  In  the  district  where  the  par^  sought  to  be  charged  resided. 
Motion  denied,  with  costs.    Settle  order  on  notice. 

E.  C.  Kindleberger,  for  appellants. 

H.  B.  Culver,  for  respondent 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  the  opinion  of  the  court  below. 


<10»  App.  DlT.  284.) 

VALENTINE  v.  STEVENS. 

-(Supreme  Court  Appellate  Division,  Second  Department    November  28,  1906.) 

1.  Dismissal— DiscoNTiNUANci!   bt  Aobeeuent   of  Paktiis— NEcissrrr  roa 

FORMAI.  OBOEB. 

Where  an  action  Is  discontinued  by  agreement  of  the  parties,  a  formal 
order  of  discontinuance  Is  unnecessary. 

2l  Saiob— Construction. 

Plaintiff  claimed  a  lien  on  certain  property  for  his  services  as  attor- 
ney in  a  partition  action  Involving  the  same.  In  order  to  effect  a  sale 
and  to  remove  the  objections  of  the  purchaser,  founded  on  the  Us  pendens 
In  such  action,  an  agreement  was  made  between  plaintiff  and  the  trustee 
and  cestuls  que  tnistent  of  the  property,  provldbig  that  out  of  the  pur- 
chase price  plaintiff  was  to  be  first  paid  "all  costs,  allowances,  and  compen- 
sation" which  might  be  awarded  him  In  the  partition  action,  or  In  any 
action  by  him  against  the  trustee  to  determine  the  amount  thereof,  and 
that  nothing  in  the  agrreement  should  be  considered  as  an  admission  by 
the  trustee  and  cestuls  que  trustent  as  to  the  validity  or  amount  of  plaln- 
tUTs  claims.  Thereafter  an  order  of  discontinuance  was  granted,  with- 
•out  prejudice  to  any  of  plaiutlCTs  claims  "for  costs,  allowance,  and  com- 
pensation for  services  in  respect  to  the  subject-matter,  for  the  determina- 
tion of  which  matters  alone  Jurisdiction  of  this  action  Is  to  be  further 
retained  by  the  court  with  like  effect  as  If  a'  Judgment  had  been  this  day 
entered,  instead  of  a  discontinuance" ;  a  referee  being  appointed  to  take 
proof  and  report  as  to  what  amount  as  costa.  allowance,  and  fees  plaintiff 
should  be  awarded.  It  appeared  that  no  costs  or  allowances  were  to  be 
collected  by  either  party  as  against  the  other.  By  stipulation  the  pro- 
-ceeding  was  merged  in  an  action  by  plaintiff  against  defendant  as  trus- 
tee to  recover  on  his  claims.  Ueld,  that  plaintiff  was  not  entitled  to 
taxable  costs  and  an  allowance  In  the  partition  suit  but  only  to  com- 
poiflation  for  his  services  therein.         • 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Benjamin  E.  Valentine  against  C.  Amory  Stevens,  as  trus- 
tee, etc  From  tfiat  part  of  the  judgment  awarding  plaintiff  the  sum 
of  $540,  defendant  appeals.    Reversed,  so  far  as  appealed  from. 

See  83  N.  Y.  Supp.  775. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

George  D.  Beattys,  for  appellant 
B.  E.  Valentine,  pro  se. 

JENKS,  J.  The  defendant,  as  trustee,  contracted  to  sdl  really. 
The  search  by  the  purchaser  disclosed  a  lis  pendens  filed  in  1887  in 
an  action  for  partition.  This  plaintiff  was  the  attorney  of  record  for 
the  plaintiff  in  the  partition  action.  No  order  of  discontinuance  had 
ever  been  entered.  When  the  plaintiff  was  approached  on  the  sub- 
ject of  removing  the  objections  of  the  purchaser,  he  asserted  certain 
equitable  claims  against  the  premises,  founded  upon  services  in  vari- 
ous litigations.  As  the  result  of  negotiation  an  agreement  was  exe- 
cuted on  February  8,  1902,  between  the  plaintiff,  the  trustee,  and  the 
cestuis  que  trustent,  to  the  end  that  the  objections  of  the  purchaser 
might  be  obviated,  the  realty  be  conveyed,  and  the  plaintiff  remitted 
to  a  fund  derived  from  the  purchase  price  to  be  deposited  in  a  trust 
company  to  the  credit  of  an  action  between  the  plaintiff  and  the  trustee. 
Thereafter  an  order  of  discontinuance  was  entered  and  a  reference  or- 
dered upon  the  claims  of  the  plaintiff.  Subsequently  the  proceedings 
were  stipulated  into  this  action,  which  was  tried  before  a  referee, 
who  gave  judgment  for  the  defendant,  save  in  one  respect.  The  plain- 
tiff claimed  $1,000  compensation  for  his  legal  services  in  the  partition 
action.  The  referee  decided  that  the  claim  was  embraced  in  a  certain 
item  of  $1,000  which  was  barred  by  the  statute  of  limitations,  but  he 
also  decided  that  the  plaintiff  was  entitled  to  costs  and  an  extra  allow- 
ance in  the  partition  action,  and  accordingly  gave  judgment  for  $540 
and  costs.  The  plaintiff  does  not  appeal.  The  defendant  appeals 
only  from  that  portion  \vhich  awards  the  said  $540.  The  sole  question 
is  whether  this  part  of  the  judgment  is  right.  The  ground  for  the 
decision  of  the  learned  referee  is  stated  in  his  elaborate  opinion  as 
follows : 

"But,  although  I  am  satisfied  that  the  Item  of  $1,000  claimed  against  Mrs. 
Mary  A.  Wood  Included  the  plaintiff's  charge  for  services  In  the  Carrie  M. 
Wood  partition  action,  and  that  that  claim  is  barred  by  the  statute,  yet  in 
view  of  the  order  of  the  court  dated  February  15,  1902,  made  In  a  proceeding 
to  secure  a  discontinuance  of  that  action,  and  in  which  the  applicaticm  was 
granted  'without  prejudice  to  any  clalma  of  plaintiff's  attorney  for  costs,  al- 
lowance, and  compensation  for  services  in  respect  to  the  subject-matter,  for 
the  determination  of  which  matters  alone  jwrlsdlctlcm  of  this  action  Is  to 
be  further  retained  by  the  court  with  like  effect  as  if  a  Judgment  had  been 
this  day  entered  Instead  of  a  diiscoutluuance,'  and  I  was  appointed  referee 
'to  take  proof  and  report  the  same  to  the  court,  with  my  opinion  thereon,  as 
to  what  amount  as  costs,  allowance,  and  fees  as  attorney  and  counsel  said 
plaintlfTs  attorney  should  be  awarded,'  and  of  the  stipulation  entered  into 
on  the  trial  of  this  action  that  that  proceeding  'be  merged  in  the  present  action, 
and  that  the  issues  In  that  proceeding  be  deemed  a  part  of  tbe  issues  in  this 
action,'  I  think  that  the  plaintiff  Is  entitled  to  the  taxable  costs  and  a  reason- 
able allowance  in  that  action,  since  he  certainly  would  have  been  awarded  such 
costs  and  allowance  on  tbe  entry  at  the  present  time  of  a  judgment  such  as  tbe 
court  comtemplates." 

I  do  not  concur  in  this  view.  The  purpose  of  the  agreement  of 
February  8, 1902,  was  but  to  remove  the  obstacles  in  the  way  of  a  con- 
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veyance  of  the  realty  and  to  remit  the  plaintiff  to  a  fand.  It  provided, 
it  is  true,  that  out  of  such  amounts  should  be  paid,  first,  'all  costs, 
allowances,  and  compensation  which  may  be  awarded  to  said  Valen- 
tine in  said  partition  action,  or  by  the  court  in  such  action  as  may  be 
instituted  between  said  Valentine  and  said  Stevens,  trustee,  to  deter- 
mine the  amount  thereof."  But  I  think  that  the  parties  did  not  intend 
to  secure  to  the  plaintiff  any  thmg  more  than  he  could  establish  by 
his  evidence.     Indeed,  the  final  clause  of  the  agreement  reads: 

"Nothing  In  thla  Instnunent  shall  be  considered  as  an  admission  by  any  of 
the  undersigned  (excluding  said  Valentine)  as  to  the  validity  of  the  claims  of 
said  Valentine  or  of  the  amount  thereof." 

The  expression  "costs,  allowances,  and  compensation"  is  a  familiar 
term,  commonly  used  to  describe  the  charge  of  an  attorney,  both  as 
fixed  by  statute  and  also  by  agreement  or  by  proof  upon  a  quantum 
meruit.  The  order  of  discontinuance  of  February  15,  1902,  provided 
that  it  was  made  without  prejudice  to  "any  claims  of  plaintiff's  attor- 
ney for  costs,  allowance,  and  compensation  for  services  in  respect  to 
the  subject-matter."  This  provision  did  not  assure,  nor.  purport  to 
assure,  to  the  plaintiff  that  he  was  entitled  to  costs  or  allowance  or 
compensation.    The  order  then  provided : 

"For  the  determination  of  which  matters  alone  Jurisdiction  of  this  action 
is  to  be  further  retained  by  the  court,  with  like  effect  as  if  a  judgment  bad 
been  this  day  entered  instead  of  a  dlscontinnance." 

It  seems  to  me  that  this  provision  was  simply  to  keep  the  action  alive, 
in  order  that,  notwithstanding  the  discontinuance,  a  reference  might  be 
had  in  that  action  to  determine  the  claim  of  the  plaintiff,  whatever  it 
might  be.  The  discontinuance,  in  other  words,  was  limited  .until  the 
claim  of  the  plaintiff  for  legal  services  in  that  action  was  determined 
by  a  reference  in  that  action.  The  expression  "with  like  effect  as  if 
a  judgment  had  been  this  day  entered  is  to  offset  the  previous  gen- 
eral provision  for  a  discontinuance,  and  did  not  and  was  not  intended 
to  operate  as  an  adjudication  that  the  plaintiff  was  entitled  to  costs 
and  an  allowance,  irrespective  of  his  right  thereto  as  it  might  be  proved 
or  disproved  in  the  proceedings.  In  other  words,  this  provision  did 
not  assure  the  plaintiff  costs  and  allowances  absolutely  and  in  any  event. 
A  judgment  can  be  entered  without  costs  and  without  an  allowance,  if 
the  parties  so  provide. 

On  the  trial  the  plaintiff  read  in  evidence  the  agreement  of  December, 
1887,  whereby,  among  other  matters,  the  discontinuance  of  this  action 
was  provided  for.     A  provision  therein  read : 

"Elach  party  is  to  pay  their  own  costs  in  all  litigations  now  pending  and  to 
be  discontinued." 

There  is  no  proof  whatever  that  this  agreement  was  ever  annuled, 
rescinded,  or  modified.  There  is  no  proof  that  any  steps  of  any  kind 
were  ever  taken  in  the  action  thereafter.  But  a  formal  order  was  never 
entered  and  the  lis  pendens  was  never  canceled.  But,  so  far  as  the  fact 
of  discontinuance  was  concerned,  a  formal  order  therefor  was  not  neces- 
sary. Hempy  v.  Griess,  30  App.  Div.  434,  51  N.  Y.  Supp.  1072. 
"After  an  action  has  been  discontinued  by  a  party,  it  should  not  be 
again  restored,  unless  the  order  was  obtained  by  fraud."     Smith  v. 
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Green,  14  Hun,  6d9.  I  think  that  the  court  did  not  intend  to,  and  in 
fact  did  not,  by  the  provision  as  to  judgment,  restore  the  action  so  as 
to  nullify  the  formal  agreement  for  a  discontinuance,  but  merely  in- 
serted the  provision  that  the  action  might  live  so  far  as  was  necessary 
to  carry  the  reference  therein  provided  for.  Otherwise  there  would  be 
the  anomaly  of  a  reference  at  the  foot  of  a  discontinuance.  And  I 
think  that  upon  the  record  the  agreenfent  or  stipulation  fixed  and  deter- 
mined the  right  of  the  plaintiff  to  any  costs  or  allowances  in  the  parti- 
tion action  adversely  to  him.  Such  was  the  view  of  the  plaintiff, 
for  it  appears  from  the  record  on  the  appeal  from  the  order  in  this 
case  (Valentine  v.  Stevens,  86  App>.  Div.  481,  83  N.  Y.  Supp.  775) 
that  the  plaintiff,  with  reference  to  this  very  order  of  the  court,  deposed : 

"It  will  be  Been  by  reference  to  said  order  that  it  was  made  without  preju- 
dice to  the  claims  of  deponent,  as  attorney,  for  costs,  allowance,  and  com- 
pensation for  services.  It  appearing  subsequently  that  no  costs  or  allowances^ 
were  to  be  collected  by  either  party  as  against  the  other,  the  question  of  coBts^ 
and  allowances  (on  which  deponent  would  have  bad  a  lien  only)  l>ecaine  eai- 
tirely  superfluous  and  immaterial,  and  the  question  was  one  only  of  ccnnpeasa- 
tion  between  deponent  and  his  client,  the  plaintiff  In  the  partition  action.'^ 

And  the  learned  plaintiff  in  his  printed  points  argued  to  this  court 
that: 

"The  fact  that  the  referee  used  the  words  'costs  and  allowances'  in  con- 
nection with  the  word  'fees'  is  mere  surplusage.  *  *  •  It  was  clear  tiiat 
he  Intended  to  decide,  and  did  decide,  only  how  much  compensation  plaintUf 
had  earned  in  the  partition  action.  That  was  all  he  could  decide  as  to  this 
claim  in  either  action.  As  the  parties  to  the  partition  action  had  stipulated 
neither  should  have  costs  as  against  the  other,  there  could  be  no  claim  or 
plaintiff  to  be  enforced  against  defendants  in  the  partition  action  by  Uoi  oa 
the  costs,  and  the  word  'compensation'  covered  the  whole  matter." 

The  judgment,  so  far  as  appealed  from,  is  reversed,  and  a  new  trial 
is  ordered,  costs  to  abide  the  final  award  of  costs,  upon  the  issue  of 
the  right  of  the  plaintiff  to  receive  any  costs  or  allowances  for  serv- 
ices in  the  partiticm  suit    All  concur. 


(109  App.  Dlv.  SSL) 

MacOORMAO  V.  TOBBT. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1905.> 

liiBEL— yinoB. 

Where,  in  an  action  for  a  libel  published  In  a  newspaper,  no  Inatifl- 
catlon  was  alleged,  and  there  was  no  allegation  that  there  was  a  pnblica- 
tion  of  the  libel  outside  of  D.  county,  where  the  paper  was  in  general 
circulation,  the  case  should  be  tried  In  that  county;  the  only  questlons- 
involred  being  whether  the  article  was  a  libel  and  the  amount  of  plain- 
tiff's damages. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Paul  MacCormac  against  Arthur  G.  Tobey.  From  an  or- 
der denying  a  motion  to  change  the  place  of  trial  from  New  York  to 
Dutchess  county,  defendant  appeals.    Reversed. 
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Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHUN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON.  JJ. 

W.  E.  Hoysradt,  for  appellant 
B.  L.  Kraus,  for  respondent. 

INGRAHAM,  J.  This  action  was  brought  against  the  defendant, 
as  owner  and  publisher  of  a  newspaper  called  the  "Sunday  Courier," 
published  in  Poughkeepsie,  Dutchess  county,  N.  Y.,  to  recover  dam- 
ages for  a  libel.  The  complaint  alleges  that  the  newspaper  was  pub- 
lished in  Poughkeepsie,  and  that  the  said  paper  is  of  general  circulation 
in  that  city  and  the  vicinity.  There  is  no  allegation  that  there  was 
a  publication  of  the  libel  outside  of  the  county  of  Dutchess.  We  held 
in  Rogers  v.  Butler,  71  App.  Div.  613,  75  N.  Y.  Supp.  536,  and  in 
Woolworth  v.  Klock,  92  App.  Div.  142,  86  N.  Y.  Supp.  1111,  that  an 
action  for  libel  should  be  tried  in  the  county  in  which  the  newspaper 
is  published  and  circulated.  Whatever  damages  the  plaintiff  sustained 
in  consequence  of  such  publication  arose  from  the  publication  in  the 
county  in  which  the  newspaper  was  circulated.  There  is  no  justifica- 
tion alleged,  and  the  only  questions  to  be  determined  are  whether  or 
not  the  artide  published  is  a  libel,  and,  if  it  is,  the  amount  of  the  plain- 
tiff's damage.  The  question  as  to  whether  the  article  published  is  a 
libel  is  a  question  of  law ;  and  the  plaintiff's  damage,  if  any,  can  be  more 
conveniently  ascertained  in  Dutchess  county,  where  the  paper  is  circu- 
lated. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted.    All  concur. 


tlO0  App.  DiT.  621.) 

8TEVENB  v.  OAIB. 

'Supreme  Oonrt,  Ai>pellate  DItIsIod,  Second  Department    December  8,  1005.) 

1.  Uastkr  ahd  8ebv.\nt— Ddtt  to  Wabn  Servant— Obvious  Dahaoxs. 

A  master  wan  not  negllgeut  In  falling  to  warn  a  girl  16  years  old  of 
tbe  danger  of  open,  moving,  and  visible  cogwheels  near  the  place  wbere 
the  was  at  work. 

(Bd.  Note. — ^For  cases  In  point  see  voL  34,  Oeat  Dig.  Master  and  Serv- 
ant H  314,  810,  816^1 

2.  BaIIK— ASSUKPTTON  OT  RlSK. 

A  master's  failure  to  gnard  cogwheels,  as  required  by  statute,  does 
not  absolve  a  servant  from  an  assumption  of  risk,  where  the  danger  is 
obrloQS. 

[Bd.  NoteL — ^For  cases  in  point  see  voL  34,  Gent  Dig.  Master  and  Serv- 
ant fi  545.  610-624.] 

Kkb.  J.,  disaentins. 

Appeal  from  Special  Term.  Kings  County. 

Action  by  Mamie  Stevens,  by  Henry  Stevens,  her  guardian  ad  litem., 
against  Robert  Gair.  From  a  judgment  in  favor  of  plaintiflF,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  BARTLETT.  JENKS.  RICH,  and  MILLER.  JJ. 

Frank  Vemer  Johnson  (E.  Clyde  Sherwood,  on  the  brief),  for  ap- 
pellant. 

Henry  Escher,  Jr.  (George  F.  Elliott,  on  the  brief),  for  respondent 
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JENKS,  J.  The  plamtiff,  a  servant,  complained  of  a  personal  in- 
jury due  to  the  negligence  of  the  master,  in  that  he  omitted  to  protect 
his  machinery  and  permitted  her  to  do  the  work  without  informing 
her  that  it  was  dangerous  and  without  instructions  as  to  the  proper  man- 
ner in  which  it  should  be  done.  The  plaintiflf,  16  years  old,  was  sorting 
paper  caps  or  covers  after  they  had  been  discharged  onto  a  table  from 
rollers  which  were  on  the  table.  Their  gearwheels  were  two  revolv- 
ing cogwheels  on  and  at  the  side  of  the  table.  The  usual  station  of 
the  plaintiff  was  at  a  safe  distance  from  the  machinery.  She  testifies 
that  on  the  day  in  question  she  left  her  post,  and  under  direction  of 
a  more  experienced  fellow  servant  was  taking  up  scraps  of  paper  from 
the  floor  and  putting  them  in  a  refuse  heap.  She  had  stooped  down, 
and  after  she  had  gathered  an  armful  she  says  that  in  some  way  or  other 
her  fingers  were  drawn  into  the  cogwheels.     She  testifies : 

"I  conid  not  say  whether  or  not,  when  I  gathered  these  papers  np,  I 
leaned  up  against  those  cogwheels  In  any  way.  AU  I  remember  Is,  some  paper 
bad  gone  through  and  pulled  my  fingers  through.    That  Is  all  I  remember." 

Again  she  testifies : 

"I  got  down  on  the  floor  and  gathered  the  two  arms  full.  I  mean,  by  'two 
arms  full,'  I  took  Jnst  as  much  as  I  could  carry  in  my  two  arms,  and  in  doing 
so  some  of  th6  paper  went  through  and  drew  my  fingers  through.  I  gathered 
soma  of  the  paper  up  in  my  arms,  and  was  holding  it  there  in  my  arms,  and 
T  raised  myself  up.  I  don't  Jnst  exactly  Imow  how  it  got  caught;  but  some 
pajper  went  through,  and  I  looked  at  my  fingers,  and  my  fingers  was  all 
banging.  That  la  all  I  remember.  It  was  the  paper  that  got  caught  In  the 
wheels.    How  my  fingers  got  caught  I  don't  know  my.self." 

In  response  to  the  question,  "I  want  to  know  whether  you  took  any 
care  at  all  to  keep  away  from  the  cogwheels  when  you  were  doing  that," 
she  answered: 

"Well,  I  didn't  really  know  the  danger.  To  Counsel:  In  other  words.  I 
didn't  mind  whether  I  got  close  to  the  cogwheels  or  not  *  *  *  I  don't 
know  whether  I  did  take  care  or  not  •  •  •  By  the  Court:  Q.  Answer  the 
question — did  you  take  any  care  of  the  cogwheels?  A.  Well,  Judge,  I 
didn't  really  know  the  danger  of  them,  and  I  didn't  really  take  care." 

It  is  clear,  however,  from  other  parts  of  her  testimony,  that  she  did 
know  the  nature  and  function  of  those  cogwheels,  that  they  were 
in  constant  motion,  that  contact  with  them  was  dangerous,  and  that, 
if  her  fingers  came  in  contact,  they  might  be  drawn  into  them.  After 
marking  as  an  exhibit  the  part  of  the  machinery  where  her  fingers  were 
caught,  she  testifies : 

"Those  cogwheels  were  a  part  of  the  machine  that  were  moving  all  the  time. 
They  didn't  stop.  I  saw  th&t,  of  course,  as  I  was  working  there,  on  this 
table  by  the  machine.  There  was  no  guard  or  protection  of  any  kind  around 
those  cogwheels.  I  mean  by  a  guard  or  protection  a  piece  of  covering  of 
some  kind  put  around  the  wheels.  I  mean  by  a  guard  or  protection  something 
that  would  keep  my  fingers  away  from  those  wheels ;  because,  if  my  fingers 
got  into  the  wheels,  they  would  be  pulled  through  and  injured.  *  *  *  I 
knew  that  If  I  did  get  near  enough  I  would  get  caught  •  •  •  And  1 
didn't  go  near  enough  to  have  that  happen.  *  *  *  If  I  walked  up,  and 
put  my  hand  on  the  wheel,  I  would  get  caught" 

So  far  as  the  liability  for  noninstruction  is  concerned,  I  think  that 
the  language  of  Hickey  v.  Taaffe,  105  N.  Y.  26,  37,  12  N.  E.  286,  290, 
applies : 
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"Being  of  an  age  to  appreciate  and  having  fall  Imowledge  of  tbe  danger, 
and  at  the  same  time  being  coaipetent  to  perform  the  duty  demanded  from 
tier,  the  fact  that  she  was  a  minor  does  not  alter  the  general  rule  of  law  upon 
the  subject  of  employes  taking  npon  themselves  the  risiu  wliich  are  patent 
and  incidoit  to  the  empioymoit  DeOratf  t.  N.  Y.  C,  etc.,  R.  R.  OO.,  76  N. 
Y.  125;  Coombs  v.  New  Bedford  Cordage  Co..  102  Mass.  572,  at  page  585,  3 
Am.  Bep.  506;  Sullivan  v.  India  Mfg.  CX>.,  113  Mass.  396-388;  King  v.  B.  & 
W.  R.  R.  Co.,  9  Cush.  Ha- 
lt is  true  that  the  plaintiff  had  only  been  working  upon  this  machine 
from  8  until  4  o'clock  of  one  day.  The  question  of  previous  experience 
or  previous  service  is,  of  course,  very  frequently  relevant  and  material 
as  bearing  on  the  fact  of  the  knowledge  of  the  servant.  But  the  final 
question  is  as  to  the  knowledge  of  the  servant  at  the  time  he  entered 
upon  the  work  in  which  he  was  injured. 

In  Buckley  v.  G.  P.  &  R.  M.  Co.,  113  N.  Y.  540,  at  page  644,  21 
N.  E.  717,  at  page  718,  a  lad  of  tender  years  had  been  at  work  from 
noon  Saturday  until  the  next  Tuesday  at  11  a.  m.  His  foot  slipped, 
and  in  saving  himself  he  thrust  his  hands  in  the  revolving  cogs  and  was 
injured.    The  court,  per  Earl,  J.,  say : 

"We  think  it  is  preposterous  to  eay  that  it  was  the  duty  of  the  employer  to 
warn  him  not  to  put  his  fingers  in  between  the  cogs.  It  might  as  well  be  re- 
quired to  warn  a  lH>y  12  years  old,  who  was  working  about  boiling  water  or 
a  hot  fire,  not  to  put  bis  hand  into  tbe  water  or  the  fire." 

And  again,  at  page  545  of  113  N.  Y.,  page  719  of  21  N.  E. : 

"All  tbe  law  requires  is  that  the  minor  should  be  properly  instructed  as 
to  tbe  danger  to  which  he  Is  exposed,  and,  if  he  is  Injured  because  be  has  not 
received  such  instruction,  then,  as  a  general  rule,  the  employer  may  be  held 
responsible.  But  where  the  minor  la  familiar  with  the  machine,  and  its  char- 
acter and  operation  are  obvious,  and  he  is  aware  of  and  fully  appreciates  the 
danger  to  be  apprehended  from  working  tbe  machine,  the  fact  that  he  Is  a 
minor  does  not  alter  the  general  rule  that  tbe  employ^  takes  upon  himself 
the  risks  which  are  patent  and  incident  to  the  employment" 

In  McCarragher  v.  Refers,  120  N.  Y.,  at  page  534,  24  N.  E.,.at 
page  814,  Bradley,  J.,  for  the  court,  says : 

"As  applied  to  a  child,  that  responsibility  depends  npon  the  appreciation 
of  danger  which  knowledge  of  the  condition  will  necessarily  ^ve.  The 
plaintlfT  knew  that  If  his  foot  got  into  the  machinery  it  would  be  Injured. 
So  far  his  knowledge  required  him  to  be  sensible  to  danger.  This  was  ap- 
parent to  him.  And  so  far  as  danger  was  known  and  obvious  to  him  the 
boy  may  have  been  legally  as  responsible  for  his  own  protection  as  a  full- 
grown  person.  Hlckey  v.  TaafCe,  105  N.  Y.  26,  12  N.  B.  286;  Buckley  v.  O., 
P.  &  R.  H.  Co.,  118  N.  Y.  840,  21  N.  B.  717." 

In  Ogley  v.  Miles,  139  N.  Y.,  at  page  460,  34  N.  E.  1059,  where  a 
lad  of  16  was  injured  by  contact  with  a'buzz  saw  after  two  days'  em- 
ployment, the  court  say: 

"He  had  operated  busz  saws  before  he  did  this  one;  not  for  any  length  of 
time,  but  obviously  and  from  bis  own  testimony  long  enough  to  know  the. 
natnre  of  the  machine  and  the  dangers  attending  its  use.  He  was  thus  in 
the  same  position  as  to  knowledge  that  he  would  have  been  in  had  the  de- 
fendants imparted  to  him  oral  information  of  tbe  dangerous  character  of  a 
buzz  saw.  Within  the  cases  decided  in  this  court,  the  plaintiff  should  have 
been  nonsuited.  Hidiey  v.  Taaffe,  106  N.  Y.  26,  12  N.  B.  286;  Buckley  v. 
The  Gutta  Fercha  &  Rubber  Manufacturing  Co.,  113  N.  Y.  640.  21  M.  B.  717, 
and  cases  dted." 

96  N.Y.8.— 20 


Digitized  by 


Google 


306  96  NBW  YORK  anppLBMENT  (Sup.  Ct. 

and  UO  New  York  Stats  Reporter 

In  Downey  v.  Sawyer,  157  Mass.  418,  32  N.  E.  654,  the  plaintiff  was 
aged  16  years,  and  on  the  afternoon  of  the  second  day  of  his  employ- 
ment his  sleeve  was  caught  in  the  revolving  gears. 

In  Hettchen  v.  Chipman,  87  Md.  729,  41  Atl.  65,  the  court  say: 

"Now  the  evidence  shows,  and  ehows  beyond  all  dispute,  that  the  appe- 
lant fully  understood  the  perils  Incident  to  the  use  of  the  drcolar  saw.  It 
is  not  material  that  these  perils  were  not  explained  to  him  by  the  master.  If 
they  were  not  plainly  risible,  or  If  the  servant  had  been,  because  of  his  youth. 
Incapable  of  perceiving  them  unlees  explained  or  pointed  out  to  him  by  the 
master,  then  the  failure  of  the  master  to  warn  the  servant  would  be  a  dear 
breach  of  duty,  and  consequently  would  be  an  act  of  negligence.  Bat  the 
object  of  a  warning  or  caution  could  only  be  to  Inform  the  servant  of  the 
perils  which,  but  for  the  warning  or  caution,  he  would  be  incapable  of  ap- 
preciating. If  without  such  warning  or  caution  be  knows  the  perils  jnst  as 
well  as  though  warned  or  cautioned,  then  no  warning  or  caution  Is  or  can  be 
required;  and,  if  none  be  required,  the  omission  to  give  It  furnishes  no 
cause  of  action." 

Even  if  the  jury  might  properly  have  found  that  the  defendant 
had  not  protected  the  cc^rwheels  in  obedience  to  the  statute,  the  rule 
of  Kjiisley  v.  Pratt,  148  N.  Y.  372,  42  N.  E.  986,  32  L.  R.  A.  367. 
would  apply. 

I  think  that  the  judgment  and  order  should  he  reversed,  and  a  new 
trial  should  be  granted. 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to  abide  the 
event    All  concur,  except  RICH,  J.,  who  dissents. 


(106  App.  Dlv.  686.) 

BTRNBS  v.  BYRNES. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

IltFANTS— FaILUBB  TO  APPOINT  GuABDIAN  AD  IATKU. 

•  Failure  to  appoint  a  guardian  ad  litem  tor  an  infant  plaintift  in  a  suit 
for  separation  Is  not  an  irregularity,  within  Code  Civ.  Proc.  {  1282,  re- 
quiring a  motion  to  vacate  the  Judgment  on  such  grounds  to  be  made 
within  one  year,  but  is  an  "error  In  fact  not  arising  upon  the  trial," 
within  sections  1283  and  1290,  for  which  a  motion  to  vacate  may  be  made 
in  two  years. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rose  H,  Byrnes  against  Martin  P.  Byrnes.  From  an  order 
setting  aside  a  judgment  of  separation,  defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Frederick  Durgan,  for  appellant. 
William  J.  Martin,  for  respondent 

McLAUGHLIN,  J.  The  parties  hereto  were  married  in  1902,  and 
this  action  was  brought  to  procure  a  judgment  of  separation.  The  an- 
swer set  up  a  counterclaim,  and  asked  for  the  same  relief  as  that  de- 
manded in  the  complaint.  The  issues  were  sent  to  a  referee  to  hear  and 
determine,  who,  after  a  trial  had,  found  in  favor  of  the  defendant,  and 
upon  his  report,  on  the  13th  of  November,  1903,  a  final  judgment  of 
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separation  was  entered.  At  the  time  the  judgment  was  entered  the 
plaintiff  was  under  21  year«  of  age  and  a  guardian  ad  litem  had  not  been 
a]q)ointed  for  her  in  the  action.  Upon  this  ground,  on  the  14th  of 
April,  1905,  by  an  order  to  show  cause,  she  moved  to  vacate  the  judg- 
ment.   The  motion  was  granted,  and  defendant  has  appealed. 

The  material  facts  upon  which  the  plaintiff  based  her  motion  to  have 
the  judgment  vacated  were  not  denied,  viz. :  That  she  was  born  on  the  5th 
of  January,  1883 ;  that  the  judgment  was  entered  November  13,  1903 ; 
that  she  did  not  become  21  years  of  age  until  the  5th  of  January,  1904 ; 
and  that  the  motion  to  vacate  was  made  April  14,  1905.  The  appellant 
contends  that  the  failure  to  have  a  guardian  ad  litem  appointed  was 
at  most  an  irregularity,  and  therefore,  inasmuch  as  the  respondent  did 
not  move  within  one  year  after  she  became  21  years  of  age,  the  judg- 
ment could  not,  under  section  1282  of  the  Code  of  Civil  Procedure, 
be  set  aside. 

I  am  of  the  opinion  that  it  was  more  than  an  irregularity.  It  was  an 
"error  in  fact  not  arising  upon  the  trial"  (Maynard  v.  Downer,  13 
Wend.  575 ;  Camp  v.  Bennett,  16  Wend.  48 ;  Arnold  v.  Sandford,  14 
Johns.  417;  Peck  v.  Coler,  20  Hun,  534),  and  therefore,  under  sec- 
tions 1283  and  1290  of  the  Code  of  Civil  Procedure,  a  motion  to  vacate 
the  judgment  could  be  made  at  any  time  within  two  years  from  the  date 
of  its  entry.  Sections  1290  and  1291  of  the  Code  of  Civil  Procedure 
provide  that,  if  the  person  against  whom  the  judgment  is  rendered 
is  within  the  age  of  21  years  at  the  time  of  its  entry,  the  time  of  such 
disability  is  not  counted  as  a  part  of  the  time  limited  for  the  com- 
mencement of  the  proceeding  for  relief,  except  that  such  disability 
can  in  no  case  extend  the  time  beyond  five  years,  or  more  than  one 
year  after  such  disability  ceases.  Relief  from  judgments  taken  against 
minors  for  errors  of  fact  not  arising  upon  the  trial  must  be  applied 
for  within  one  year  after  the  minor  reaches  his  majority,  provided  the 
two-year  limitation  has  then  expired.  Matter  of  Executors  of  Tilden, 
98  N.  Y.  434, 443.  Here  the  motion  to  vacate  the  judgment  was  made 
within  two  years  from  the  time  of  its  entry,  and  within  the  time  pre- 
scribed in  the  sections  of  the  Code  cited.  This  being  so,  there  was 
nothing  for  the  court  to  do  but  grant  the  motion.  The  application  is 
only  to  vacate  the  judgment,  and  therefore  we  do  not  decide  the  effect 
of  vacating  the  judgment  or  the  infancy  of  the  plaintiff  upon  the  other 
proceedings  had  in  the  action. 

The  order  appealed  from,  therefore,  must  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 
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(48  Misc.  Bep.  667.) 

8T.  PAUL  HOTEL  (X>.  Y.  Sl^RATIL 

(Sopreme  Oonij;  Appellate  Term.    November  24,  1905.) 

RkCKIVKBB— AumOBITT  TO  COIXEOT  AMD  RRAJIf  MOHBT— SUFnCDBKOT  OF  BTI- 
DEHCE. 

Wbere  the  receiver  of  a  hotel  building  was  directed  to  collect  from  the 
tenants  In  possession  or  other  persons  liable  therefor  all  rents  due,  and 
It  did  not  appean  that  plaintiff  company,  the  then  tenant  and  which  had 
been  conducting  a  hotel  business  in  the  building,  was  at  the  time  it  sur- 
rendered po68es8lon  Indebted  for  rent  the  receiver  was  liable  for  money 
collected  by  him  which  was  due  plaintiff  from  former  guests. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  St.  Paul  Hotel  Company  against  James  Segrave. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  ai»eals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Fettretch,  Silkman  &  Seybel  (Joseph  Fettretch,  of  counsel),  for  ap- 
pellant. 
Albert  I.  Sire,  for  /espondent. 

MacLEAN,  J.  That  the  defendant  expre,ssly  agreed  to  collect  out- 
standing accounts  of  the  plaintiff,  when,  as  receiver,  he  took  possession 
of  certain  mortgaged  premises  in  the  foreclosure  action  of  Derby  v. 
Brandt  (Sup.)  90  N.  i.  Supp.  980,  is  disputed,  with  evidence  sufficient, 
if  credited,  to  support  a  finding  to  that  effect ;  but  such  a  finding  is  not 
essential,  in  view  of  the  fact  that  it  is  undisputed  that  he  collected  a 
sum  certain  of  such  accounts,  and  was  entitled  to  certain  deductions 
therefrom.  He  thus  became  liable  to  the  plaintiff  for  the  tatter's  mon- 
eys collected  (Schanz  v.  Martin,  37  Misc.  Rep.  492,  76  N.  Y.  Supp.  997), 
not  as  receiver,  for  although  by  the  order  of  hig  appointment  he  was 
"directed  to  demand,  collect,  and  receive  from  the  tenant  or  tenants  in 
possession  of  said  premises,  or  other  persons  liable  therefor,  all  the  rents 
therefor  now  due  and  unpaid,  or  hereafter  to  become  due,"  it  does  not 
appear  that  the  plaintiff  was  indebted  for  rent  when  the  defendant,  as 
receiver,  took  possession,  and  the  moneys  collected  from  the  lodgers  of 
the  plaintiff  were  due  and  owing  prior  to  that  time.  Nor  does  it 
appear  that  it  later  became  indebted,  for  it  is  undisputed  that  it  sur- 
rendered possession  pursuant  to  a  further  order  in  Derby  v.  Brandt, 
supra,  fixing  occupation  rental,  or  that  it  received  notice  from  the  de- 
fend^it  of  his  appointment  prior  to  his  demand  for  possession,  and 
thereby  became  liable  for  rent  in  the  interim  under  the  terms  of  this 
order.  In  view  of  the  record  herein,  it  may  not  be  said  that  the  defend- 
ant, by  virtue  of  his  office  or  of  the  directions  in  said  orders  contamed, 
was  authorized  to  collect  said  accounts,  much  less  to  retain  them  when 
collected. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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aw  App.  DIt.  659.) 

VOHMANN  et  al.  ▼.  MICHBL  et  al. 

(Supreme  Court,  Appellate  DlTlsion,  Second  Department    December  8,  1906.) 

1.  SlSTOFFKIi— SlLENCB— ABSBROK   OF    PBEJCTDIOE. 

Plaintiffs,  who  were  trustees  of  an  estate,  loaned  money  to  defendant 
A  co-trastee  with  plaintifTs  procnred  defendant  to  repay  the  money,  and 
gave  him  a  forged  satisfaction  piece  of  the  mortgage  securing  the  loan, 
and  embezzled  the  money  thus  obtained.  Plaintiffs  did  not  dlscoTer 
the  theft  and  forgery  of  their  co-trustee  for  about  a  year,  and  soon  after 
such  discovery  the  co-trustee  absconded.  About  that  time  two  of  the 
cestuls  que  trustent  executed  a  gratuitous  release  to  plaintiffs  of  all 
claims  against  them  by  reason  of  the  transaction.  The  other  two  cestuls 
que  trustent  were  0tlII  Infants.  Held,  that  plaintiffs'  failure  to  inform 
defendant  of  the  forgery  of  their  co-trustee  Immediately  upon  the  dis- 
covery thereof  did  not  estop  them  to  sue 'for  the  amount  of  the  loan, 
in  the  absence  of  any  conscious  wrongdoing  by  plaintiffs,  or  of  any- 
thing done  or  omitted  to  be  done  by  defendant  through  reliance  on 
plaintiffs'  conduct 

2.  TarsTS— Maraoement  of  Estate— Bxecutobs  as  Tbitstebs. 

Where  testatrix  devised  her  residuary  estate,  not  to  executors  and 
trustees,  but  to  trustees,  a  loan  by  the  trustees  of  a  portion  of  the  re- 
siduary estate  and  the  taking  of  a  mortgage  to  secure  the  loan  was  not 
an  executorial  act  but  an  act  as  trustees,  although  the  trustees  were 
also  the  executors  named  In  the  will,  and  bad,  at  the  time  of  the  loan, 
not  accounted  nor  been  discharged  as  executors,  and  had  not  formally 
transferred  the  estate  from  themselves  as  executors  to  themselves  as 
trustees. 

8.  Sake— Loans  bt  Tbustbes— Refatmert  to  Sihole  Tbusteb. 

Trustees  who  had  loaned  trust  funds  were  entitled  to  recover  the  same 
from  the  borrower,  although  the  latter  had,  without  negligence  on  his 
part  repaid  the  loan  before  it  was  due  to  a  single  trustee  by  a  check 
payable  to  such  trustee  alone,  and  had  received  from  him  a  forged  satis- 
faction piece  of  the  mortgage  securing  the  loan,  where  the  trustee  to 
whom  payment  was  made  embezzled  the  money  paid  to  him. 

4.  Mobtoaoes— Pbiobities— EfFEOT   or  Foboeo   Record. 

One  who  makes  a  mortgage  loan  upon  the  faith  of  a  forged  satis- 
faction piece  of  a  prior  mortgage  stands  in  no  better  position  than  his 
mortgagor  as  to  the  prior  mortgagees. 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Carl  Vohmann  and  others,  as  trustees  under  the  will  of 
Louise  Pommer,  deceased,  against  John  Michel  and  others.  From  a 
iudgment  of  dismissal  on  the  merits,  plaintiffs  appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, HOOKER,  and  MILLER,  JJ. 

Frederic  W.  Hinrichs,  for  appellants. 
J.  Culbert  Palmer,  for  respondents. 

MILLER,  J.  We  have  to  deal  only  with  the  first  cause  of  action 
alleged,  as  it  was  conceded  on  the  argfument  that  the  dismissal  of  the 
complaint  as  to  the  second  cause  of  action  was  proper.  By  the  will 
of  Louise  Pommer,  who  died  March  12,  1897,  her  residuary  estate  was 
devised  in  express  terms  to  three  trustees,  in  trust  to  invest  and  keep 
invested,  to  collect  the  income,  issues,  and  profits  thereof,  and  to  apply 
the  same  to  the  use  of  four  children  in  equal  proportions  until  they 
should  respectively  attain  the  age  of  26  years.    Carl  Coenen  and  the 
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plaintiffs  Carl  Vohmann  and  Hermann  Mecke  were  appointed  exec- 
utors of  said  will  and  trustees  of  the  trusts  therein  created,  and  duly 
qualified  both  as  executors  and  trustees.  On  the  16th  day  of  Febru- 
ary, 1899,  said  Coenen,  Vohmann,  and  Medce  loaned  the  defendant 
Michel  from  said  residuary  estate  the  sum  of  $6,500,  and  took  the  bond 
of  said  Michel,  in  terms  payable  to  said  Coenen,  Vohmann,  and  Mecke, 
individually,  but  secured  by  a  mortgage  payable  to  them  as  "executors 
and  trustees  of  the  estate  of  Louise  Pommer,  deceased."  The  prin- 
ciple sum  thus  secured  did  not  become  due  according  to  the  terms  of 
said  bond  and  mortgage  until  the  15th  day  of  February,  1902.  In 
November,  1900,  said  Coenen,  acting  through  one  Cossman,  who  ap- 
pears to  have  been  the  agent  of  both  parties,  procured  said  Michel  to 
make  a  payment  of  $1,600  on  the  principal  sum  thus  secured,  which 
payment  was  made  by  a  check  payable  to  the  order  of  "Carl  Coenen, 
Trustee";  and  on  November  26,  1900,  he  likewise  obtained  the  pay- 
ment of  the  balance  of  said  principal  sum  by  a  check  payable  to  his 
order  "as  trustee  of  Louise  rommer,"  and  caused  to  be  delivered  to 
said  Michel  a  satisfaction  piece  of  said  mortgage,  dated  November  3, 

1900,  purporting  to  be  signed  and  acknowledged  by  each  of  said  three 
trustees.  The  signature  and  acknowledgment  of  said  Mecke  were  ob- 
tained by  said  Coenen  by  false  representations,  and  the  signature  of 
said  Vohmann  was  a  forgery,  and  the  certificate  of  acknowledgment 
i^\^e.  The  money  thus  obtained  by  Coenen  was  stolen  by  him.  Upon 
the  faith  of  said  transaction  the  mortgage  was  discharged  of  record 
and  a  new  loan  was  made  by  the  defendant  Horrmann  to  said  Michel, 
to  whom  said  Michel  gave  a  new  bond  and  mortgage  covering  the  same 
property.  The  theft  and  forgery  of  Coenen  were  not  discovered  by  his 
co-trustees  until  September  20,  1901,  and  on  the  5th  day  of  October, 

1901,  said  Coenen  absconded,  and  has  since  resided  in  Germany. 
Shortly  after  said  discovery  two  of  the  cestuis  que  trustent,  who  were 
then  of  age,  executed  a  release  to  said  Vohmann  and  Mecke  of  all  claim 
against  them  by  reason  of  said  transaction,  and  signed  receipts  to  said 
Coenen,  each  acknowledging  the  payment  to  him  of  his  distributive 
share  of  his  mother's  estate.  Only  one  of  said  cestuis  que  trustent  had 
then  arrived  at  the  age  of  25  years,  and  the  other  two  were  still  infants. 
Nothing,  however,  was  paid  to  the  two  executing  releases  and  receipts 
as  aforesaid,  and  nothing  was  said  to  the  defendants  Michel  and  Horr- 
mann in  reference  to  the  discovery  of  said  forgery  and  theft.  Said 
Coenen  appears  to  have  had  the  bond  and  mortgages  in  his  possession, 
and  to  have  been  the  most  active  of  the  three  trustees  in  the  manage- 
ment of  the  estate,  as  said  Mecke  resided  in  North  Carolina  and  said 
Vohmann  was  in  Staten  Island,  where  said  transaction  occurred, 
only  at  intervals.  The  plaintiff  Frank  C.  Pommer  has  been  substituted 
as  trustee  in  place  of  said  Carl  Coenen.  This  action  is  now  brought  by 
the  trustees  to  obtain  a  cancellation  of  the  satisfaction  of  said  mort- 
gage and  the  record  thereof,  and  a  foreclosure,  and  from  the  judgment 
of  the  Special  Term  in  favor  of  the  defendants,  plaintiffs  appeal. 

It  is  conceded  that,  if  the  bond  and  mortgage  were  held  by  Coenen, 
Vohmann,  and  Mecke  as  trustees,  the  satisfaction  and  discharge  there- 
of before  due  required  the  united  action  of  the  three  trustees,  and  this 
is  so  dearly  the  correct  rule  as  to  require  no  discussion ;  but  it  is  urged 
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on  behalf  of  the  respondents,  in  support  of  the  judgment,  that  they 
held  the  bond  and  mortgage  as  executors,  and  not  simply  as  trustees, 
and  that  therefore  the  act  of  one  in  accepting  payment  and  executing 
a  discharge  was  valid,  and  that  in  any  event  me  plaintiffs  are  estopped 
irom  now  asserting  the  invalidity  of  the  discharge  by  reason  of  their 
failure  to  inform  the  defendants  Michel  and  Horrmann  of  the  forgery 
inunediately  upon  the  discovery  thereof.  The  decision  of  the  learned 
court  at  Special  Term  appears  to  have  been  rested  principally  upon  the 
claim  of  estoppel;  but  it  is  very  difficult  to  find  in  this  record  all  the 
elements  essential  to  establish  an  estoppel  in  pais,  even  though  we  over- 
look the  fact. that  such  estoppel  is  asserted  against  trustees  in  their 
representative  capacity.  The  defendants  do  not  assert  that  said  Coe- 
nen  had  any  property  from  which  they  could  have  recovered  any  por- 
tion of  the  amount  stolen  by  him,  and  it  is  entirely  probable  that,  had 
they  been  informed  immediately  of  the  facts,  they  would  have  rested 
upon  the  assertion  now  made  that  the  satisfacticMi  was  valid ;  but  it  is 
claimed  that  the  right  to  resort  to  the  criminal  law  was  a  valuable  right, 
the  loss  of  which,  even  without  any  other  damage,  was  sufficient  injury 
to  uphold  the  claim  of  an  estoppel,  and,  as  there  are  authorities  to  that 
effect,  we  may  assume,  without  deciding,  that  such  is  the  law,  and  still 
the  evidence  fails  to  establish  an  estoppel.  It  is  not  claimed  that  the 
defendants  were  actually  misled,  or  that  they  did  anything  or  failed 
to  do  anything  because  of  actual  reliance  upon  any  conduct  of  the  plain- 
tiffs. They  possibly  might  have  had  Coenen  arrested,  had  they  been 
informed  promptly  of  the  forgery ;  but  their  failure  to  have  him  arrest- 
ed was  not  due  to  their  relianc^  upon  the  performance  of  any  duty 
which  they  assumed  would  be  performed. 

This  is  not  like  the  case  of  the  return  of  vouchers  by  a  bank  to  a 
depositor,  and  kindred  cases  relied  upon  by  the  respondents.  In  such 
case  it  is  held  the  depositor  owes  a  duty  of  examination  within  a  reason- 
able time,  and,  in  case  of  detected  forgery,  of  imparting  information 
thereof  to  the  bank,  which  relies  on  the  assumpticm  that  after  a  rea- 
sonaUe  time  such  duty  has  been  performed  and  such  vouchers  found 
correct.  In  this  case  the  defendant  Michel  dealt  exclusively  with  said 
Coenen,  made  the  checks  pa3rable  to  him  as  trustee,  and,  of  course,  be- 
lieved that  the  signatures  and  acknowledgments  to  the  satisfaction  piece 
were  genuine ;  but  he  did  not  expect  that  the  other  two  trustees  would 
do  anything  further  in  the  matter,  and,  of  course,  did  not  refrain  from 
doing  anything  relying  upon  a  belief  that  they  would.  Can  it  be  said 
that  the  plaintiffs  were  "consciously  in  the  wrong,"  as  said  by  Judge 
Finch  in  Collier  v.  MiHer,  137  N.  Y.  332-341,  33  N.  E.  374,  that  they 
suppc»ed  the  defendant  was  being  injured  by  their  silence,  or  that  he 
was  in  any  way  relying  upon  such  silence  ?  I  think  the  case  last  cited 
and  the  case  of  Viele  v.  Judson,  83  N.  Y.  33,  are  against  the  respond- 
ents' contention.  Certainly  the  defendant  can  claim  nothing  by  reason 
of  the  releases  and  receipts  executed  by  the  two  adult  cestuis  que  trust- 
nit,  which  were  without  consideration,  did  not  in  the  slightest  affect 
or  prejudice  his  rights,  and  to  which  he  was  a  total  stranger.  But, 
independentiy  of  ue  foregoing,  no  case  is  called  to  our  attention, 
similar  to  the  case  at  bar,  in  which  trustees  are  held  to  have  been  es- 
topped in  their  representative  capacity.    On  the  contrary,  authority 
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is  abundant  for  the  proposition,  not  only  that  a  person  dealing  with  a 
trustee  is  chargeable  with  notice  of  the  trust  conditions,  but  that  he 
who  takes  trust  property  in  violation  of  such  conditions  takes  it  subject 
to  the  right,  not  only  of  the  cestui  que  trust,  but  of  the  trustee  as  well, 
to  reclaim  possession.  This  proposition  was  so  recently  decided  by 
this  court  as  to  require  no  further  discussion  here.  Ludington  v.  Mer- 
cantile National  Bank,  102  App.  Div.  251,  92  N.  Y.  Supp.  454,  af- 
firmed in  the  opinion  of  Mr.  Justice  Bartlett,  182  N.  Y.  522,  74  N.  E. 
1119.  If  trustees  who  convey  trust  property  in  violation  of  the  trust 
conditions  can  reclaim  the  same,  they  certainly  cannot  be  estopped  by 
mere  silence  under  the  circtunstances  disclosed  in  this  case,  partictilarly 
where  two  of  the  cestuis  que  trustent  are  still  infants.  If,  therefore, 
the  bond  and  mortgage  were  owned  by  trustees,  and  not  executors,  the 
judgment  must  be  reversed,  because  the  defendants  can  claim  nothing 
by  reason  of  a  void  instrument  from  which  the  estate  derived  no  benefit. 
The  respondents  rely  upon  the  fact  that  the  executors  had  never  ac- 
counted or  been  discharged  as  such,  and  that  there  never  had  been  any 
formal  transfer  of  the  estate  from  themselves  as  executors  to  them- 
selves as  trustees.  The  act  itself,  when  viewed  in  the  light  aflEorded 
by  the  will,  leaves  no  room  for  doubt  as  to  its  character.  The  money 
was  paid  by  the  defendant  Michel  more  than  three  years  after  the  death 
of  the  testatrix.  As  expressly  found  by  the  court  at  Special  Term,  this 
money  was  a  portion  of  the  residuary  estate.  It  had  been  invested  by 
said  Coenen,  Vohmann,  and  Mecke,  and  the  investment  in  bc»id  and 
mortgage  of  a  residuary  estate  devised  to  trustees  is  not  an  executorial 
act.  Where  the  same  persons  are  appointed  executors  and  trustees,  and 
their  duties  in  both  capacities  coexist,  and  the  will  does  not  sharply 
define  the  limitations  of  each,  it  may  be  difficult  always  to  determine 
whether  a  precise  act  is  that  of  an  executor  oP  trustee,  although  even  . 
then  it  would  seem  that  the  character  of  the  act  would  ordinarily  de- 
termine whether  it  was  executorial.  But  it  is  unnecessary  to  review  the 
authorities  bearing  upon  the  question  under  the  conditions  referred  to, 
for  the  reason  that  the  will  in  the  case  at  bar  clearly  defines  the  act 
in  question  as  that  of  a  trustee.  The  residuary  estate  was  devised,  not 
to  executors  and  trustees,  but  to  her  trustees  in  trust.  The  testa- 
trix carefully  limited  the  investment  and  management  of  her  residuary 
estate  to  trustees,  and  appointed  the  persons  named  executors  of  her 
will  and  trustees  of  the  trust  therein  created.  The  defendant  Michel 
was  not  misled  as  to  the  representative  character  of  the  persons  with 
whom  he  was  dealing.  He  knew,  or  was  chargeable  with  knowledge, 
that  by  the  terms  of  the  will  the  investment  of  tiie  residuary  estate  was 
the  act  of  trustees.  He  knew,  or  was  presumed  to  know,  that  a  valid 
discharge  of  the  mortgage  before  it  was  due  could  only  be  given  by  the 
three  trustees.  He  in  fact  recognized  the  character  of  the  persons  with 
whom  he  was  dealing,  because  the  checks  in  payment  of  the  mortgage 
were  payable  to  Coenen  as  trustee.  As  the  result  of  Coenen's  forgery, 
the  defendant  Michel  supposed  that  he  was  getting  a  discharge  of  the 
mortgage  executed  by  all  three  trustees.  The  instrument  which  he  got 
was  in  fact  a  nullity,  and  there  is  no  principle  of  law  or  equity  which 
requires  the  estate  to  bear  the  loss,  even  though  Michel  may  not  have 
been  negligent.    Of  course,  Horrmann  made  the  new  loan  upon  the 


Digitized  by 


Google 


Sup.  Ct)  DUKHAM  V.  HASTINOS  PAVEMENT  CO.  813 

faith  of  the  record  resulting  from  the  forged  satisfaction  piece,  and 
is  in  no  better  position  than  his  mortgagfor. 

The  judgmentj  so  far  as  it  awards  costs  to  the  defendants  and  dis- 
misses the  complaint  respecting  the  first  cause  of  action  alleged,  must  be 
reversed,  and  a  new  trial  granted ;  costs  to  abide  the  final  award  of  costs. 
.\11  concur. 


VOHMANN  et  al.  t.  BTNSCHLER  et  Sl. 
'Supreme  Court,  Appellate  Division,  Second  Department    December  8,  1805.) 

Appeal  from  Spedal  Term,  Richmond  County. 

Action  by  Carl  V<rfmiann  and  others  as  trustees,  etc.,  against  Prank 
Rinsdhler  and  others.  From  a  judgment  in  favor  of  defendants,  plain- 
tiffs appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, HOOKER,  and  MILLER,  JJ. 

Fred  W.  &  Alfred  E.  Hinrichs  (Frederic  W.  Hinrichs,  of  counsel), 
for  appellants. 
Holt  &  Gaillard  (Wm.  D.  Gaillard,  of  counsel),  for  respondents. 

PER  CURIAM.  Judgment  reversed,  and  new  trial  granted,  costs 
to  abide  the  final  award  of  costs,  on  the  authority  of  Vohmann  v.  Michel 
(decided  herewith)  96  N.  Y.  Supp.  309. 


(100  App.  DiT.  514.) 

DUNHAM  V.  HASTINGS  PAVEMENT  CO. 

(Supreme  Court,  AppeHate  Dlrlslon,  First  Department    December  8,  1905.) 

L  PUCADINO — AlCEHDMSHT. 

Tbe  court  may  permit  a  complaint  stating  a  cause  of  action  to  recover 
nnder  a  contract  to  be  amended,  so  as  to  state  a  cause  of  action  to  recover 
tot  a  breach  of  tbe  same  contract 

2.    Samx— Tkbms. 

An  amendment  changing  a  complaint  from  one  to  recover  on  a  contract 
to  one  to  recover  for  breach  of  contract  should  only  be  allowed  npoa  con- 
ditl<m  that  plalntUf  pay  all  coets  up  to  the  date  of  the  amendment 
[Ed.  Note.— For  cases  in  point  see  vol.  89,  Cent  Dig.  Pleading,  {  630.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  R.  Dunham  against  the  Hastings  Pavement  Com-, 
pany.  From  an  order  allowing  plaintiff  to  serve  an  amended  complaint, 
defendant  appeals.    Modified. 

See  88  N.  Y.  SuR).  835. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE, 
INGRAHAM,  and  HOUGHTON,  JJ. 

Austen  G.  Fox,  for  appellant. 
Samuel  Untermyer,  for  respondent. 

INGRAHAM,  J.  I  think  the  court  below  was  justified  in  allowing 
the  plaintiff  to  serve  an  amended  complaint.    While  the  form  of  the 
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second  cause  of  action  is  changed  from  (me  to  recover  under  the  con- 
tract to  a  cause  of  action  to  recover  for  a  breach  of  the  same  contract, 
the  basis  of  the  action  is  upon  the  contract,  and  the  liability  of  the  de- 
fendant depends  upon  its  obligation  thereunder.  It  having  been  deter- 
mined that  the  right  of  the  plaintiff  to  recover  under  the  second  cause 
of  action  must  be  based  upon  a  breach  of  the  contract  by  the  defendant, 
it  was  proper  for  the  court  to  allow  an  amendment  to  the  complaint,  so 
as  to  present  the  questions  at  issue.  The  court  had  power  to  make 
such  an  amendment  whether,  strictly  speaking,  a  new  cause  of  action 
was  or  was  not  alleged.  We  think  that  such  an  amendment,  however, 
should  only  be  allowed  upon  condition  that  the  plaintiff  should  pay  all 
the  costs  of  the  action  up  to  the  date  of  the  amendment ;  and  the  order 
appealed  from  should  be  modified,  requiring  the  payment  of  such  costs 
as  a  condition  for  allowing  the  plaintiff  to  serve  the  amended  complaint. 
The  order  appealed  from  should  therefore  be  modified  accordingly, 
and,  as  modified,  affirmed,  without  costs  of  this  appeal.    All  concur. 


(109  App.  Div.  B96.) 

CITY  or  NEW  YORK  7.  INTERBORODGH  RAPID  TRANSIT  CX). 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

Action— Stat— Pbndenot  op  Otiibb  Action— Action  Bntitlkd  to  Pbefebence. 
Under  Rapid  Transit  Act,  Laws  1891,  p.  9,  c.  4,  as  amended  by  Laws 
1883,  p.  893,  c.  519,  §  5,  giving  preference  to  actions  brought  by  the  board 
of  rapid  transit  commissioners,  and  In  view  of  the  possibility  that  under 
the  act  whatever  control  Is  reserved  to  the  city  over  the  subway  Is 
vested  In  the  board,  the  trial  of  an  action  to  enforce  an  order  of  the 
board  directing  the  removal  from  subway  stations  of  weighing  and  vend- 
ing machines  should  not  be  stayed  until  the  trial  of  a  prior  action,  brought 
by  the  rapid  transit  company  against  the  city  and  the  president  of  a 
borough,  to  restrain  the  president,  the  city,  and  its  officers  from  inter- 
fering with  advertising  signs  and  vending  and  weighing  machines  placed 
in  the  stations;  the  question  involved  being  one  of  public  importance. 
the  determination  of  which  can  only  be  bad  by  the  trial  of  the  action 
against  the  company. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  city  of  New  York  against  the  Interborough  Rapid 
Transit  Company.  From  an  order  staying  the  trial,  plaintiff  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE, 
INGRAHAM,  and  HOUGHTON,  JJ. 

•   George  L.  Rives,  for  appellant 
Pratt  A.  Brown,  for  respondent. 

HOUGHTON,  J.  Prior  to  February,  1905,  various  city  officials 
had  protested  against  the  Interborough  Rapid  Transit  Company  pla- 
cing advertising  signs  and  vending  and  weighing  machines  in  the  sta- 
tions of  the  subway,  and  notice  had  been  given  by  city  officials  to 
the  company  to  remove  them.  Thereupon  the  Interborough  Rapid 
Transit  Company  brought  action  against  the  city  of  New  York  and 
John  Abeam,  president  of  the  borough  of  Manhattan,  to  restrain 
Aheam  and  the  city  and  its  officers  and  servants  from  interfering  with 
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the  signs  or  machines,  and  an  injunction  during  the  pendency  of  the 
action  was  granted  to  that  effect.  Thereafter  the  board  of  rapid  transit 
railroad  commissioners  of  the  city  demanded  that  the  Interborough 
Company  remove  from  the  subway  stations  all  weighing  and  vending 
machines.  That  order  not  being  complied  with,  in  June,  1905,  the 
present  action  was  brought  by  direction  of  such  board.  Issue  was 
joined,  and  thereupon  the  defendant  moved  that  trial  be  stayed  un- 
til the  trial  of  the  prior  action  brought  by  it  against  the  city  and  the 
president  of  the  borou^,  and  the  court  granted  the  motion  on  the 
theory  that  the  first  action  covered  all  and  more  than  was  involved  in 
the  second  one,  and  hence  it  should  be  first  tried. 

The  order  should  not  have  been  made.  By  section  9  of  the  ra{Md 
transit  act  (Laws  1891,  p.  9,  c.  4,  as  amended  by  Laws  1895,  p.  893,  c. 
619,  §  5),  a  preference  in  trial  is  given  to  this  action.  The  action  first 
brought  is  entitled  to  no  such  privilege.  The  question  involved  is  one 
of  public  importance,  and  a  speedy  determination  is  desirable,  which  can 
only  be  had  by  the  trial  of  this  later  action.  In  addition,  the  board  of 
rapid  transit  commissioners  is  not  a  party  to  the  prior  action,  and  the 
exact  powers  it  possesses  cannot  be  determined  therein.  It  is  possible 
that  under  the  provisions  of  the  rapid  transit  act  whatever  control  is 
reserved  to  the  city  over  the  subway  is  vested  in  that  board,  and  that 
any  specific  direction  by  it  with  respect  to  the  use  of  the  subwaj 
and  its  stations  may  have  greater  force  and  be  entitled  to  stricter  obe- 
dience than  the  same  direction  and  command  on  the  part  of  the  citv  or 
any  of  its  officers.  Indeed,  the  complaint  of  the  Interborough  C!om- 
pany  in  the  former  action  alleges  that  the  president  of  the  borough  and 
the  dty  are  without  jurisdiction  over  the  subway,  and  that  such  juris- 
diction is  confined  to  the  board  of  rapid  transit  railroad  commissioners, 
who  gave  to  the  company  the  right  to  maintain  signs  and  weighing  and 
vending  machines  in  the  various  stations  thereof.  These  questions  in 
their  broadest  sense  can  be  speedily  determined  on  the  trial  of  this 
action,  even  though  the  maintenance  of  signs  is  not  strictly  involved. 

The  order  is  reversed,  with  $10  costs  and  disbursements.    All  concur. 
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FARON  et  al.  T.  JONES. 
(ElBgs  County  Court    December  1,  1805.) 

L  liANDIABD    ARD    THIANT— PbxKIBES    BECOMINQ    URTENANTABLC— LiABIUTT 

JOB   ReHT— STATUTOBT  PBOVieiONS. 

Laws  1860,  p.  502,  c.  345,  proTlding  that  the  lefisees  of  any  building 
which  shall  without  their  fault  be  destroyed,  or  be  so  injured  as  to  be 
untenantable,  shall  not  thereafter  be  liable  for  rent  unless  otherwise 
expressly  provided,  and  that  the  lessees  may  thereafter  surrender  pos- 
session of  the  leasehold  premises,  does  not  release  from  his  obligation  to 
pay  rent  a  tenant  continuing  in  imssession  after  the  premises  became  so 
destroyed  or  injured. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32,  Cent  Dig.  Landlord  and 
Tenant  H  784,  786.] 

2.  Same— LiABiLiTT  or  Landlobd  vob  Repaibs. 

Under  a  lease  of  a  building  "with  steam  engine,  boiler,  elevator,  etc.," 
at  a  certain  yearly  rental,  "with  an  allowance  of  two  hundred  dollars  per 
year  for  repairs  to  the  building,"  the  landlord  was  not  liable  for  the  cost 
of  a  new  engine  installed  by  the  tenant  on  the  old  engine  breaking  down 
and  becoming  useless,  in  the  absence  of  any  express  or  implied  agre«nent 
to  replace  it 

8.  Same— Allowance  fob  Repaibs. 

Where  a  landlord  expressly  allowed  in  a  lease  a  stated  sum  per  annnm 
from  the  rent  reserved  for  repairs,  the  legal  Inference  was  that  this 
limited  his  obligation  respecting  repairs. 

Action  by  John  G.  Faron  and  another,  as  executors,  against  How- 
ard S.  Jones.    Judgment  for  plaintiff. 

Miller,  Miller  &  Storm  (Jacob  Miller,  of  counsel),  for  plaintiff. 
Ralph  Underbill,  for  defendant. 

CRANE,  J.  The  lease  upon  which  this  action  for  rent  is  based 
demised  to  the  defendant  for  the  period  of  10  years  from  May  1,  1902, 
"the  five-story  and  basement  brick  factory  building  situated  at  the 
southeast  comer  of  Hudson  avenue  and  Concord  street,  city  of  New 
York,  borough  of  Brooklyn,  dimensions  about  seventy-five  feet  by 
about  sixty-five  feet,  with  steam  engine,  boiler,  elevator,.and  steam  heai, 
at  the  yearly  rental  of  twenty-eight  hundred  dollars,  with  an  allowance 
of  two  hundred  dollars  per  year  for  repairs  to  the  building."  Nothing 
else  is  stated  in  the  lease  about  repairs,  except  the  tenant's  covenant  to 
surrender  at  the  end  of  the  term  in  good  state  and  condition.  After 
the  tenant  had  continued  in  possession  under  the  lease,  and  in  Septem- 
ber, 1903,  the  engine,  part  of  the  premises  demised,  "through  usual 
and  ordinary  wear  and  tear,  became  worn  out  and  of  no  use,"  as  alleged 
in  the  answer.  It  broke  down,  and  could  not  be  repaired,  whereupon 
the  tenant,  after  notifying  the  landlord,  and  waiting  a  reasonable  time, 
ordered  and  installed  a  new  engine,  at  a  cost  of  over  $700.  The  tenant 
did  not  vacate  the  premises,  but  has  continued  in  possession  up  to  this 
day.  However,  in  this  action  to  recover  the  rent  due  under  the  lease 
for  the  months  of  January  to  May,  1904,  the  tenant  has  counterclaimed 
for  the  amount  he  expended  for  the  new  engine. 

It  is  elemental,  needing  no  other  reference  than  the  text-bodes  on 
the  subject,  as,  for  instance,  McAdam  on  Landlord  and  Tenant  (chapter 
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37),  that  the  landlord  is  not  bound  to  repair  when  the  lease  contains  no 
covenant  or  agreement  to  do  so ;  neither  is  the  landlord  liable  for  re- 
pairs done  by  the  tenant  upon  the  demised  premises  unless  on  his  special 
agreement  to  pay  for  them.  Clancy  v.  Byrne,  56  N.  Y.  129,  16  Am. 
Rq>.  391 ;  Trustees  of  Canandaigua  v.  Foster,  156  N.  Y.  354,  50  N.  E. 
971,  41  L.  R.  A.  564,  66  Am.  St.  Rep.  576;  Franklin  v.  Brown,  118 
N.  Y.  110,  23  N.  E.  126,  6  L.  R.  A.  770, 16  Am.  St.  Rep.  744;  Meserole 
v.  Hoj-t,  161  N.  Y.  69,  55  N.  E,  274.  If  this  engine  (a  substantial  and 
material  part  of  the  leased  premises)  suddenly  collapsed  and  became 
useless,  I  do  not  say  that  the  tenant  would  have  been  bound  to  replace 
it;  neither  do  I  say  that  he  might  not,  under  Laws  1860,  p.  592,  c.  345, 
have  left  and  vacated  the  premises,  on  the  ground  that  they  had  been 
so  injured  as  to  be  unfit  for  occupancy,  and  thereby  relieve  himself 
from  paying  rent ;  but  that  is  not  the  same  thing  as  saymg  that  the  land- 
lord was  bound  to  rebuild  or  replace  with  a  new  engine.  He  was  not 
bound  to  do  so  in  the  absence  of  any  express  or  implied  agreement  to 
that  effect,  and,  as  the  tenant  did  not  vacate,  but  has  continued  in  the 
premises,  tiie  statute  does  not  aid  him. 

After  reading  the  lease  very  carefully,  I  cannot  see  how  any  agree- 
ment to  repair  or  replace  the  engine  can  be  found  in  it.  There  is,  of 
course,  no  express  agreement,  and  from  the  reading  and  from  any  rea- 
sonable construction  no  such  undertaking  on  the  part  of  the  landlord 
can  be  implied.  The  lessor  having  expressly  allowed  $200  per  annum 
frora  the  rent  reserved  for  the  repairs  of  the  building,  it  is  the  legal 
inference  that  this  was  the  extent  of  the  obligation  which  he  assumed. 
The  case  of  Ducker  v.  Del-Genovese,  93  App.  Div.  576,  87  N.  Y.  Supp. 
889,  referred  to  by  the  defendant,  is  not  in  point.  There  the  landlord 
tried  to  hold  the  tenant  to  an  agreement  which  the  court  said  did  not 
by  its  terms  and  covenants  cover  rebuilding. 

This  lease  in  question  was  made  between  the  defendant  and  John 
Gray,  who  died  previous  to  the  trouble  out  of  which  this  action  has  aris- 
«n.  The  defendant  had  been  a  tenant  of  John  Gray  for  some  years 
previous  to  the  making  of  this  lease,  and  no  doubt  relied  largely  <?n 
previous  treatment  in  executing  a  lease,  not  so  full  and  complete  in 
details  as  it  might  have  been;  also,  wh^  the  engine  broke  down,  so 
that  he  could  not  conduct  his  business,  and  he  had  notified  the  estate 
of  John  Gray,  and,  receiving  no  answer,  replaced  it  with  an  engine 
similar  in  character  and  affixed  it  to  the  realty,  he  likewise,  no  doubt, 
relied  upon  the  fact  that  landlords  frequently  do  things  they  are  not 
boond  to  do  for  good  tenants ;  but  these  are  matters  which  the  courts 
cannot  take  into  consideration,  for  rights  are  governed  by  the  agree- 
ments whidi  the  parties  have  made,  and  not  by  such  as  they  might  have 
Rade;  neither  can  unforeseen  hardship,  inconvenience,  or  necessity 
modify  such  contracts. 

For  these  reasons,  I  must  set  aside  the  verdict  for  the  defendant,  and, 
in  accordance  with  the  stipulation  and  statement  of  the  attorneys, 
direct  judgment  to  be  entered  for  the  plaintiff  for  the  full  amount 
claimed. 
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In  re  TRELBASB  et  aL 
(Snrrogate'B  Court,  Eliigs  C!ounty.    January  18,  1006.) 

1.  Wii-ts— C!oN8TBUcnioN— PaiNciPAi.  OF  Lbgaot— Rights  of  LaaATK*. 

Where  a  will  gave  testator's  widow  the  Income  of  certain  moneTS, 
with  the  right  to  use  the  principal  "as  she  may  need  It,"  she  was  the  sole 
Judge  of  such  necessity. 

2.  BaMB— RiaiTT  TO  POSSKSaiON— PSINCIPAI.. 

Where  testator  bequeathed  a  certain  sum  to  his  widow,  the  money  to 
be  invested  in  bond  and  mortgage  or  "in  other  property,"  the  widow  to 
have  the  Income  thereof  and  the  right  to  use  the  principal  as  she  might 
need  it,  testator  further  directing  that  the  money  be  kept  distinct  "from 
any  that  she  may  Inherit  from  her  father's  estate,"  no  testamentary 
trustee  being  appointed,  the  widow  was  entitled  to  the  possession  of  the 
moneys  after  payment  of  the  debts  of  the  estate. 

8.  Saub— InvxsTiaNT. 

Under  a  will  directing  certain  money  to  be  Invested  on  bond  and  mort- 
gage or  In  other  property,  the  purchase  of  real  estate  was  such  other 
investment 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Walter 
K.  Trelease  and  another  as  executors  of  the  last  will  and  testament 
of  Francis  A.  Trelease,  deceased.  Objections  to  accounts  over- 
ruled. 

Robert  M.  Boyd,  Jr.,  for  Walter  K.  Trelease. 
Frederick  M.  Harris,  for  Mary  A.  Trelease. 

CRANE,  Special  Surrc^te.  Francis  A.  Trelease  died  in  March, 
1901,  leaving  a  last  will  and  testament  wherein  he  provided  as  fol- 
lows: 

"(S)  If  the  proceeds  of  my  Interest  In  the  said  firm  [Trelease  &  nnderbill] 
together  with  other  money  or  property  of  mine  shall  amount  to  the  sum 
of  ttilrteen  thousand  dollars,  I  give  and  bequeath  that  sum  to  my  wife,  Mary 
A.  Trelease,  the  money  to  be  invested  on  bond  and  mortgage  or  in  other 
property,  and  she  shall  have  the  income  thereof:  and  she  shall  have  the 
right  to  use  the  principal  as  she  may  need  it,  but  I  direct  that  the  money  be 
kept  distinct  from  any  that  she  may  inherit  from  her  father's  estate." 

"(6)  Should  my  estate  exceed  fourteen  thousand  dollars,  I  give  to  my 
wife  Mary  A.  Trelease,  the  balance  upon  the  same  terms  mentioned  Ui 
clause  3. 

"(7)  If  at  the  death  of  my  wife,  Mary  A.  Trelease,  she  shall  not  have  used 
up  the  principal  of  my  estate,  I  glye  and  beqneath  what  remains  to  my  bro- 
thers, Samuel  R.  Trelease  and  Walter  K.  Trelease,  share  and  share  alike, 
or  In  case  either  shall  have  died  it  shall  go  to  the  survivor." 

Mary  A.  Trelease  and  Walter  K.  Trelease  were  appointed  ex- 
ecutors, both  of  whom  have  qualified.  The  deceased  left  about 
$34,000  in  personalty.  The  two  executors  appear  to  have  dis- 
agreed in  fhe  management  and  control  of  the  estate  and  to  have 
some  misunderstanding  as  to  the  disposition  of  the  funds  under  the 
above-mentioned  instrument.  Walter  K.  Trelease,  having  posses- 
sion of  a  portion  of  the  property,  has  rendered  and  filed  his  ac- 
counts, to  which  all  objections  have  been  withdrawn.  Mary  A.  Tre- 
lease having  received  into  her  possession  as  executrix  about 
$2,000,  has  accounted  by  stating  that  she  has  paid  the  same  to  her- 
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self  as  legatee.  This  account  has  been  objected  to  by  the  coexecutor 
and  residuary  legatee ;  his  claim  being  that  Mary  A.  Trelease  is  en- 
titled solely  to  the  income  from  the  estate  in  the  first  instance, 
and  not  to  the  possession  as  legatee  of  any  part  of  the  principal, 
and  should  therefore  be  charged  with  the  amount  she  received. 
Necessarily  this  contention  requires  the  construction  of  the  will 
and  a  statement  of  the  rights  and  powers  of  Mary  A.  Trelease  as 
legatee.    Matter  of  Fernbacher,  17  Abb.  N.  C.  339. 

The  testator  bequeathed  his  property  to  his  wife,  "the  money  to  be 
invested  on  bond  and  mortgage  or  in  other  property,  and  she  shall 
have  the  income  thereof  and  she  shall  have  the  right  to  use  the  prin- 
cipal as  she  may  need  it."  It  is  only  in  case  she  shall  not  have  used 
up  the  principal  of  the  estate  that  the  sum  remaining  is  given  to  the 
brothers.  It  is  apparent  that  the  intention  of  the  deceased  was  that 
his  wife  should  not  only  have  the  income  from  his  property,  but  also 
the  principal,  if  she  needed  it.  He  so  stated.  She  took  more  than 
a  life  interest,  and  could  use  the  principal  as  necessity  required.  Of 
this  necessity  she  was  the  sole  judge.  In  re  Grant  (Sup.)  16  N.  Y. 
Supp.  716.  also  Id.,  86  Hun,  617,  33  N.  Y.  Supp.  193 ;  In  re  Parsons, 
39  Misc.  Rep.  126,  78  N.  Y.  Supp.  975 ;  Swarthout  v.  Ranier,  143 
N.  Y.  499,  38  N.  E.  726.  It  was  not  for  her  coexecutor  or.  the  con- 
tingent residuary  legatees  to  determine,  neither  for  the  court  to  limit. 

If  the  widow,  therefore,  had  the  right  to  the  income,  also  the  prin- 
cipal as  she  might  need  it,  who  would  be  entitled  to  the  possession  of 
the  principal  alter  all  the  debts  and  charges  of  the  estate  had  been 
paid  ?  It  will  be  noticed  that  the  will  appoints  no  testamentary  trus- 
tees. According  to  the  cases  very  similar  to  this  which  the  courts 
have  passed  upon,  the  person  having  the  life  estate  with  power  of  us- 
ing the  principal  has  received  and  retained  the  possession  of  the  cor- 
pus of  the  estate  without  giving  security.  Thomas  v.  Wolford,  49 
Hun,  145,  1  N.  Y.  Supp.  610 ;  Champion  v.  Williams  (Sup.)  12  N. 
Y.  Supp.  697.  Judge  Peckham  said  (In  re  McDougall,  141  N.  Y.  21, 
35N.  E.  961): 

"In  other  caxee  where  It  has  been  held  that  the  legatee  was  entitled  un- 
conditionally to  the  poBsesalon  of  the  legacy  without  security,  other  tacts  ex- 
isted, such  as  where  the  language  of  the  will  made  it  manifest  that  the  testa- 
tor Intended  to  give  to  the  legatee  power  to  use  In  his  discretion  some  portion 
of  the  corpus  of  the  estate  for  bis  support" 

See  In  re  Grant  (Sup.)  16  N.  Y.  Supp.  716;  Id.,  86  Hun,  617,  33  N. 
Y.  Supp.  193 ;  In  re  Parsons,  39  Misc.  Rep.  J26,  78  N.  Y.  Supp.  975 ; 
Terry  v.  Rector  of  St.  Stephen's  Church,  79  App.  Div.  527,  81  N.  Y. 
Supp.  119 ;    Swarthout  v.  Ranier,  M3  N.  Y.  499,  38  N.  E.  726. 

The  attorney  for  the  residuary  legatees  has  cited  a  number  of  cases 
which  are  to  be  distinguished  from  this,  and  which  illustrate  the  dif- 
ferent results  flowing  from  a  simple  life  estate  and  a  life  estate  with 
power  of  disposing  of  the  principal  during  life.  In  the  former  cases 
the  legatee  of  the  life  estate  has  simply  the  income  and  cannot  take 
possession  of  the  corpus  of  the  property  without  giving  security,  while 
in  the  latter  the  rule  is  that  which  I  have  applied  to  this  case.  In  these 
cases  referred  to  by  objector's  counsel  there  was  solely  an  express  life 
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estate  or  the  will  as  construed  evidenced  the  intent  to  create  simply  a 
life  estate  and  no  power  to  draw  on  the  principal. 

The  will  of  Francis  A.  Trelease  would  also  indicate  his  intention 
this  his  wife  should  possess  as  legatee  the  corpus  of  the  estate.  Para- 
graph 3  closes  with  the  injunction : 

"Bnt  I  direct  that  Hie  money  be  kept  distliict  from  any  that  sbe  may  In- 
herit from  her  father's  estate." 

Clearly  the  testator  contemplated  his  wife's  possession  of  the  prin- 
cipal of  his  estate;  otherwise,  there  was  no  danger  of  her  mixing 
the  moneys  with  those  from  her  father's  estate.  Neither  she  nor 
[Walter  K.  Trelease,  as  executors  of  the  testator's  will,  would  receive 
the  moneys  from  the  estate  of  Mrs.  Trelease's  father.  As  whatever 
she  inherited  from  her  father  she  would  possess  in  her  individual  ca- 
pacity and  could  n6t  mix  with  those  funds  she  and  Walter  K.  Tre- 
lease might  have  as  executors,  the  likelihood  of  confusing  the  funds, 
requiring  the  testator's  warning  and  direction,  would  only  arise  when 
she  possessed  both  funds  as  legatee  or  in  her  individual  capacity. 

It  appears  from  Mrs.  Trelease's  affidavit,  made  in  this  proceeding, 
that  she  has  bought  a  house  with  a  part  of  the  $2,000  received  from 
her  husband.  This  has  been  held  not  to  be  an  improper  investment. 
In  re  Grant  (Sup.)  16  N.  Y.  Supp.  716.  Besides,  the  will  provides 
that  the  money  may  be  invested  in  bond  and  mortgage  or  in  other 
property.  Purchasing  real  estate  could  be  such  other  investment. 
Of  course,  the  amount  so  invested  would  pass  to  the  residuary  legatees 
upon  the  death  of  Mrs.  Trelease.  She  could  not  give  or  will  away 
the  estate  which  she  held  in  trust  to  use  only  as  she  needs  it.  Terry 
V.  Rector  of  St.  Stephen's  Church,  supra. 

The  $2,000,  therefore,  paid  by  Mrs.  Trelease  to  herself  as  legatee, 
was  rightfully  transferred.  She  has  properly  accounted  therefor,  and 
the  objections  are  overruled.  According  to  this,  all  the  property 
held  by  Walter  K.  Trelease  as  executor  should  also  upon  his  account- 
ing be  transferred  to  the  widow. 
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BAOH  T.  BROOKLYN.  Q.  a  *  S.  R.  00. 

(Supreme  Court,  Appellate  Divlaion,  Second  Department.    December  8,  1905.) 

1.   ETIDBHCB— BXFIBT   TX8TIK0RT— HTFOTHSnOAL    QUKSTIOirt. 

Hypothetical  questions,  asked  of  a  physician  based  on  the  circum- 
stances In  evidence  and  the  results  of  bis  examinations  of  the  patient, 
were  proper,  where  the  physician  had  In  hla  previous  testimony  fully 
stated  the  results  of  his  examinations  and  said  that  he  had  observed 
nothing  else  than  testified  to  by  him. 

(E>d.  Note. — For  cases  In  point,  see  toL  20,  Cent  Dig.  Evidence,  8} 
2S67,  23C0,  2370.] 

2l  Same— TurrmoirT  tbom  Febsonal  Enowledoe. 

A  physician  who  has  personally  examined  a  patient  may  testify  upon 
his  personal  knowledge  to  the  existence  of  a  certain  disease  in  the 
patient 

[Bd.  Note. — ^For  cases  in  pblnt,  see  vol.  20,  Cent  Dig.  Brldence,  {  2365.] 

&  AffeaI/— Hakuxsss  Erbob— Adxissior  ot  Evidence. 

Permitting  a  physician  to  answer  a  hypothetical  question,  based  on 
hill  own  examination  of  the  patient  the  results  of  which  he  had  not 
detailed  In  bis  testimony,  further  than  to  state  his  conclusion  that 
neurasthenia  existed,  was  harmless,  where  the  pliysician  had  previously 
testified  upon  his  personal  knowledge  and  without  objection  to  the  ex- 
istence of  neurasthenia. 

4.  Saxe— Cube  ov  Bbbobs. 

Error  in  pennltting  a  physician  to  answer  a  hypothetical  question 
based  on  the  undisclosed  results  of  a  personal  examination  of  the  pa- 
tient made  by  him  was  cured,  where  the  physician  was  subsequently 
recalled  and  testified  without  objection  to  the  details  and  results  of 
such  examination. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Lidwina  Bach  against  the  Brooklyti,  Queens  County  & 
Suburban  Railroad  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER, 
RICH,  and  MILLER,  JJ. 

I.  R.  Oeland,  for  appellant. 
William  F.  Walsh,  for  respondent. 

RICH,  J.  This  action  was  brought  to  recover  damages  for  a  person- 
al injury  received  by  plaintiff,  who  was  a  passenger  upon  one  of  defend- 
ant's cars,  through  a  collision  of  the  car  with  a  loaded  wagon  passing 
along  the  street.  Upon  the  trial  the  plaintiff  had  a  verdict  for  $1,600,  and 
from  the  judgment  accordingly  entered  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  this  appeal  is  taken. 

No  question  of  the  liability  of  defendant  is  raised.  The  appellant 
presents  two  questions  only.  Dr.  Louis  F.  Licht  was  called  as  a  wit- 
ness by  plaintiff,  and  testified  that  he  attended  her  first  on  the  day  after 
she  was  injured.  After  detailing  minutely  the  conditions  he  then  found 
as  a  result  of  his  examination  of  her  person,  he  testified  that  he  did  not 
observe  anything  else.  He  continued  to  attend  her  every  day  for  about 
two  weeks,  made  calls  thereafter  every  other  day  for  about  ten  days, 
and  after  tiiat  saw  her  at  irregular  intervals  down  to  the  time  of  the 
trial.  The  witness  described  the  several  examinations  he  made  and 
96  N.T.S.— 21 
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her  condition  and  symptoms  as  he  observed  them  on  these  several  occa- 
sions.    He  then  testified: 

"I  bave  made  a  carefnl  examination  of  her  within  the  last  few  days. 
That  examination  was  made  three  days  ago.  At  that  time  I  made  an  exter- 
nal examination,  which  did  not  bring  out  anything.  I  then  made  an  inters 
nal  examination,  which  did  not  elldt  very  much;  but  the  examination  of 
the  nervous  system  brought  out  very  pronounced  neurasthenia." 

Four  hypothetical  questions  were  then  asked  the  witness  by  counsel 
for  the  plaintiff,  in  each  of  which  his  personal  knowledge  of  plaintiff's 
condition  and  symptoms,  ascertained  through  his  examinations,  were 
united  with  assumed  facts  which  were  clearly  established  by  the  testi- 
mony of  plaintiff  and  her  witnesses.  To  these  questions  the  defendant 
objected  upon  the  ground  that  they  were  improper  and  mcompetent, 
and  assumed  facts  not  proven.  The  objections  were  severally  over- 
ruled, the  answer,  of  the  witness  received,  and  exceptions  to  the  rul- 
ings duly  taken.  The  first  question  called  for  the  opinion  of  the  wit- 
ness as  to  what  the  plaintiff  was  suffering  from,  and  his  answer  was, 
"She  suffers  from  neurasthenia."  This  question  also  contained  the 
following  sentence:  "And  also  taking  into  consideration  the  exami- 
nation which  you  made  three  days  ago."  The  second  question  asked 
for  the  prognosis  of  the  case,  and  the  answer  of  the  witness  was, 
"The  prognosis  is  poor  in  such  cases."  This  question  contained  the 
sentence:  "Taking  into  consideration  all  that  you  have  observed  in 
your  examinations,  and  assuming,"  etc.  The  third  question  was  what 
length  of  time  the  witness  could  state  with  reasonable  certainty  the 
plaintiff  would  continue  to  suffer  from  her  present  trouble,  and  the 
answer  was : 

"It  might  be  a  whole  lifetime.  It  might  be  ten  years.  •  •  •  xhe  ppob- 
abllities  are  that  she  wtll  certainly  not  recover  before  five  years.  It  might 
be  ten  years,  and  still  be  longer  than  that" 

This  question  contained  the  sentence : 

"Taking  into  consideration  what  you  observed  during  your  treatment  of 
Mrs.  Bach,  and  talking  also  Into  consideration  what  you  saw  and  what  you 
Observed  on  your  final  examination  made  three  days  ago." 

The  fourth  question  was  whether  such  an  accident  as  plaintiff  claimed 
to  have  sustained  would  be  a  competent  producing  cause  for  the  condi- 
tion in  which  the  witness  found  her.  The  answer  was,  "No  doubt  it 
could."  This  question  contained  the  following  sentence:  "Taking 
into  consideration  the  results  of  all  your  examinations  of  Mrs.  Bach," 
etc. 

The  appellant's  contention  is  that  the  sentences  quoted  rendered  the 
questions  asked  improper  and  incompetent,  "in  that  they  permitted  the 
witness  to  base  his  <^inion  on  facts  outside  of  the  hypothetical  ques- 
tions, and  on  facts  which  the  jury  did  not  have  before  them  in  the  hypo- 
thetical questions."  So  far  as  the  questions  were  based  on  the  per- 
sonal knowledge  of  the  witness,  acquired  by  bis  examination  of  the 
plaintiff  when  first  called  and  down  to  the  time  of  the  last  examina- 
tion, they  were  proper,  although  not  in  terms  limited  to  the  ascertained 
facts  as  testified  to  by  the  doctor,  for  the  reason  that  he  had  fully  stated 
the  results  and  conditions  from  such  examinations,  and  excluded  all 
others  by  bis  testimony  that  he  "'observed  nothing  else."    The  jury 
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therefore  had  before  them  the  full  and  entire  facts  upon  which  the  ques- 
tions were  formulated  and  the  answers  of  the  witness  predicated. 

The  results  of  the  examination  made  by  the  witness  three  days  be- 
fore the  trial  he  had  not  testified  to,  and  whatever  conditions  he  had 
discovered  as  the  result  of  such  examination  were  not  disclosed.  His 
testimony  on  tha^  subject  was  limited  to  his  conclusion  that  neurasthenia 
existed,  which  conclusion  was  predicated  on  the  undisclosed  results 
of  the  examination.  In  each  of  the  four  questions  stated  the  witness 
was  directed  to  take  into  consideration  his  observations  and  what  he 
saw  and  discovered  on  the  final  examination,  and  to  that  extent  the 
witness  in  answering  was  permitted  to  consider  facts  not  then  proven ; 
but  he  had  already  testified  to  the  existence  of  neurasthenia,  without 
objection,  before  the  questions  were  asked,  and  his  determination  of 
the  existence  of  that  disease  was  based  upon  his  personal  knowledge 
derived  from  personal  examinations  which  clearly  made  him  a  compe- 
tent witness  upon  this  subject,  without  reference  to  the  facts  he  was 
asked  to  assume.  The  addition  of  superfluous  assumed  facts  in  the 
form  of  a  hypothetical  question  did  not  destroy  the  competency  of  the 
evidence  sought,  and  its  admission  in  no  manner  prejudiced  the  de- 
fendant's rights,  and,  even  if  it  did,  the  error  was  cured  by  recalling 
the  witness,  who  testified,  without  objection,  what  he  did  and  discov- 
ered on  the  examination  referred  to,  his  evidence  closing  with  the 
statement : 

"As  a  result  of  my  testing  I  tblnk  the  symptoins  of  nenrastbenla  were 
absolutely  clear." 

The  jury  thus  had  before  them  all  the  facts  included  in  the  hypo- 
thetical questions. 

We  do  not  think  the  damages  awarded  by  the  jury  excessive,  in 
view  of  the  plaintiff's  condition  at  the  time  of  the  trial. 

The  judgment  and  order  appealed  from  must  be  affirmed,  with  costs. 
All  concur. 


(109  App.  Div.  694.) 

WHAPLE8  T.  FAHYS  et  at. 

(Supreme  Gonrt,  Appellate  Division,  First  Department    December  8,  1905.) 

SlriDsnoB— DBCii.ABATioitB  or  A  Joint  Defbkdant— Effect  As  to  (!!odkfend- 

ANTS. 

The  declarations  of  <me  defendant  do  not  bind  the  other  defendants. 
In  the  absence  of  assent  or  proof  that  all  were  engaged  in  a  Joint  enter- 
prise. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20,  C^nt  Dig.  Evidence,  {{  994- 
1002,  1010.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  R.  Whaples  against  Joseph  Fahys  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  their  mo- 
tion for  a  new  trial,  certain  defendants  appeal    Reversed. 

Argued  before  O'BRIEN,  P.  J,,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

James  McBrien,  for  appellants. 

Arthur  J.  Westermayer,  for  respondent. 
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HOUGHTON,  J.  The  action  is  for  commissions  for  sale  of  real 
estate,  and  on  a  former  appeal  (87  App.  Div.  518,  84  N.  Y.  Supp.  793) 
this  court  held  that  the  contract  between  the  plaintiff  and  the  defend- 
ants was  a  several  one  and  that  the  defendants  were  not  jointly  liable  to 
the  plaintiff.  Only  the  present  appellants  were  personsdly  served ;  the 
others  being  nonresidents,  and  served  only  by  publication,  and  not  ap- 
pearing. Judgment  for  the  full  amount  of  commissions  owing  by  all 
defendants  was  obtained,  both  on  the  former  and  subsequent  trials, 
against  the  two  defendants  personally  served. 

The  evidence  adduced  on  the  second  trial  does  not  differ  in  any  ma- 
terial respect  from  that  appearing  on  the  first  trial.  The  only  new 
evidence  is  that  of  the  plaintiff,  who  testifies  that,  at  a  time  when  all 
the  defendants  or.  their  representatives  were  present  and  the  first  in- 
stallment of  $300  on  the  purchase  of  the  property  was  paid,  the  defend- 
ant Fahys  handed  the  money  to  one  of  the  defendants  and  said: 
"Credit  that  to  the  West  Holjoken  Syndicate."  There  is  no  proof  as 
to  who  composed  this  syndicate,  or  that  it  was  composed  of  these  de- 
fendants, or  that  there  was  any  joint  ownership  or  joint  venture  by 
these  defendants  with  respect  to  the  real  estate  in  question.  Plaintiff 
further  testified  to  declarations  of  Fahys  that  all  the  others  would  do 
whatever  he  did,  and  that  a  representative  of  defendant  Blythe  said  that 
whatever  Fahys  would  do  all  the  others  would  do.  If  these  declara- 
tions were  material,  they  would  only  be  evidence  against  the  party  mak- 
ing them ;  for  the  declarations  of  one  defendant  do  not  bind  the  other 
defendants,  in  the  absence  of  proof  of  assent  or  proof  that  all  were  en- 
gaged in  a  joint  enterprise.  The  complaint  alleges  joint  liability,  and 
the  second  trial,  as  well  as  the  first,  proceeded  upon  that  theory. 

No  facts  were  proven  which  met  the  objection  to  plaintiff's  recovery 
pointed  out  on  the  former  appeal,  and  the  judgment  and  order  must 
be  reversed,  and  a  new  trial  granted,  with  costs  to  appellants  to  atude 
the  event    All  concur. 


aOO  App.  DlT.  608.) 

DUFPGHB  V.  METROPOLITAN  ST.  RT.  OO. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  8,  1905.) 

1.  MuniCIPAI.   COBPORATIONS— USK    OP    SthEBTS— RKGUI^TIONB— OONBTITnTIOIt- 

AMTY. 

Greater  New  York  Charter,  Laws  1887,  p.  260,  c.  378,  S  748,  as  amended 
by  Laws  1900,  p.  255,  c.  155,  giving  the  fire  inenrance  patrol  right  of  way 
In  the  streets  over  all  vehicles  except  those  carrying  mail,  and  making  it 
a  misdemeanor  to  refuse  to  accord  such  right  of  way,  is  not  in  ccmflict 
with  the  Constitution. 

2.  Stbeet  Railboadb— Collistor  with  Fibe  Tbuck— iNSTBXTcnoifB. 

Where,  in  an  action  tot  Injuries  to  a  member  of  the  insurance  patrol 
by  a  collision  of  the  patrol  truck  with  a  street  car,  the  court,  on  being 
twice  requested  to  charge  that  it  was  the  motorman's  duty  to  stop  the  car 
and  give  the  tmck  the  right  of  way,  modified  the  request  by  stating  that 
it  was  the  motorman's  duty  to  stop  if  he  could  by  the  exercise  of  or- 
^ary  care,  a  further  statement  that  the  court  thought  a  request  to 
charge  Uiat,  If  the  motorman  discovered  the  truck  In  time  to  stop,  it  was 
his  duty  to  do  so,  was  correct  was  not  when  considered  with  the  pre- 
vioua  statements  and  a  subsequent  (me  to  the  same  general  effect  objec- 
tionable as  leading  the  Jury  to  think  that  the  motorman's  duty  to  stop 
was  absolute,  whether  it  could  be  safely  done  or  not 
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3.  Saiu— RiORT  or  Way  tn  Stbebt— Okdiranoxs— Etfeot. 

tTnder  Greater  New  Yorfc  Charter,  Iawb  1897,  p.  260,  c  878,  f  74S,  as 
amended  by  Laws  1900,  p.  25S,  c.  166,  giving  tbe  Ore  Insurance  patrol 
right  of  way  In  the  streets  oyer  aU  veblclea  except  those  carrying  mall, 
and  making  it  a  misdemeanor  to  refnse  to  accord  such  right  of  way,  it 
te  abstractly  the  duty  of  a  motorman  to  stop  bis  car  to  give  the  street 
to  a  patrol  tmdc,  if  it  is  seen,  or  by  tbe  exercise  of  reasonable  care  could 
be  seen,  in  time  to  stop  tbe  car. 

[Bd.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
U  180-198.] 

Woodward  and  JenJfs,  JJ.,  dissenting. 

Appear  from  Trial  Term,  Kings  County. 

Action  by  John  P.  Duffghe  against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Bayard  H.  Ames  (Francis  Pope,  on  the  brief),  for  appellant. 
William  C.  Beecher,  for  respondent 

HIRSCHBERG,  P.  J.  The  plaintiff's  judgment  is  for  personal  in- 
juries received inacollision  with  one  of  the  defendant's  cars  while  he  was 
driving  to  a  fire  in  the  borough  of  Manhattan,  New  York  City,  a 
wagon  belonging  to  the  service  of  the  fire  insurance  patrol.  It  is  un- 
necessary to  state  the  circumstances  of  the  accident  in  detail,  inasmuch 
as  th?  defendant  makes  no  claim  on  this  appeal  that  the  facts  as  pre- 
sented on  the  plaintiff's  behalf,  if  accepted  as  true  by  the  jury,  do  not 
justify  the  verdict,  but  contends  chiefly  that  error  was  committed 
\n-  the  trial  court  in  the  instructions  given  on  the  submission  of  the  case 
to  the  jury. 

By  the  provisions  of  section  748  of  the  Greater  New  York  Charter 
(chapter  378,  p.  260,  Laws  1897)  as  amended  by  chapter  165,  p.  255, 
of  the  Laws  of  1900,  the  officers  and  men  of  the  insurance  patnd, 
with  their  apparatus,  are  given  the  right  of  way  in  the  streets  when  on 
duty  ever  all  vehicles  except  those  carrying  the  United  States  mail ;  and 
it  is  made  a  misdemeanor  for  any  person  to  refuse  to  accord  such  right 
of  way;  or  to  obstruct  the  apparatus  or  those  in  charge  of  it  while  in 
the  performance  of  thdr  duty.  We  do  not  consider  these  provisions 
in  any  respect  violative  of  the  Constitution.  They  are  embraced  in  a 
public  act  of  which  the  courts  take  judicial  notice;  and  the  motorman  in 
charge  of  the  car  with  which  the  plaintiff's  patrol  wagon  collided  had 
been  instructed  to  r^fard  them,  and  to  give  the  right  of  way  to  all 
fire  apparatus  in  the  streets. 

It  is  claimed,  however,  on  the  part  of  the  defendant,  that  the  trial 
court  erred  in  charging  the  jury  that  it  was  the  absolute  duty  of  the 
defendant's  motorman  to  stop  his  car  and  accord  the  right  of  way  to 
the  plaintiff,  if  he  had  opportunity  and  time  to  do  so,  irrespective  of  the 
requirements  of  reasonable  care.  As  an  abstract  proposition  the  duty 
is  absolute,  but  a  fair  reading  of  the  charge  clearly  indicates  that  the 
court  expressly  held  the  motorman  only  to  the  exercise  of  reasonable 
care  in  that  regard.    The  court  had  charged  generally  that  the  measure 
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of  the  motorman's  duty  was  only  the  exercise  of  ordinary  care.    The 
plaintiff's  counsel  thereupon  asked  the  court  to  charge  as  follows : 

"I  ask  your  honor  to  charge  that  it  was  the  duty  of  the  motorman  of  the  ap- 
proaching car,  If  he  discovered  the  patrol  truck,  or  If  In  the  exercise  of  rea- 
sonable care  he  could  hare  discovered  it,  to  stop  his  car  and  accord  to  the 
track  tiie  right  of  way  which  lawfully  belonged  to  it" 

To  this  request  the  court  responded : 

"If,  by  the  exercise  of  ordinary  care,  he  could  have  stopped  this  car." 

No  exception  was  taken  by  the  defendant,  and  the  jury  accordingly 
must  have  understood  that  the  duty  to  stop  the  car  and  accord  the  law- 
ful right  of  way  depended  upon  the  motorman's  ability  to  stop  the  car, 
and  upon  the  obvious  requirements  of  ordinary  prudence  in  the  circum- 
stances.   The  plaintiff's,  counsel  then  made  this  request,  viz. : 

"It  was  the  duty  of  the  motorman  of  the  approaching  car,  if  he  discovered 
the  patrol  truck  in  time,  or  if,  by  the  exercise  of  reasonable  care,  be  could  have 
discovered  it,  it  was  his  duty,  to  stop  the  car  and  accord  the  truck  the  right  at 
way  which  lawfully  belonged  to  It." 

To  this  request  the  jcourt  replied : 

"It  was  his  duty  to  exercise  reasonable  care  mider  the  dromistances. 
As  so  modified,  I  so  charge." 

To  this  the  defendant  excepted ;  but,  as  the  charge  was  precisely  what 
the  defendant  urges  the  law  to  be  upon  the  appeal,  the  exception  surely 
was  not  well  taken.  The  plaintiff's  counsel  then  requested  the  court  to 
charge : 

"That,  if  he  discovered  the  truck  in  time  to  stop  the  car,  I  ask  your  honor  to 
charge  the  jury  then  that  bis  duty  was  to  stop  and  accord  the  truck  the  right 
of  way." 

To  which  the  court  replied,  "I  think  that  is  correct,"  and  the  defend- 
ant again  excepted.  The  response  to  this  request  is  to  be  taken  in  con- 
nection with  the  studious  and  reiterated  qualifications  of  the  previous 
requests,  viz.,  that  the  duty  enjoined  involved  only  the  exercise  of 
reasonable  care,  and  this  was  repeated  in  response  to  the  next  request 
on  the  part  of  plaintiff's  counsel ;  the  court  generalizing  the  obligation 
resting  on  the  motorman  by  the  statement  that : 

"It  was  his  duty  to  exercise  such  care  as  the  conditions  which  confronted 
Iilm  and  the  notice  be  had  demanded." 

It  was  impossible  for  the  jury  to  have  understood,  from  the  charge 
taken  as  a  whole,  anything  other  than  that  the  motorman's  duty 
was  limited  by  law  to  the  exercise  of  reasonable  care,  that  the  patrol 
wagon  had  the  right  of  way  by  statute,  and  that  the  motorman  should 
stop  his  car  and  yield  that  right  of  way,  if  ordinary  prudence  required 
it  in  order  to  avoid  the  accident  and  ample  time  was  afforded  to  him 
for  that  purpose. 

But,  as  has  been  said,  it  was  as  an  abstract  proposition  the  duty  of 
the  motorman  to  obey  the  law.  This  was  held  in  Geary  v.  Metropolitan 
Street  R.  Co.,  84  App.  Div.  514,  515,  82  N.  Y.  Supp.  1016,  1017 ;  the 
court  saying : 

"It  was  the  duty  of  the  driver  of  the  street  oar.  If  he  discovered,  or  in  the  ex- 
ercise of  reasonable  care  would  have  discovered,  the  approach  of  the  truck,  to 
stop  his  car  and  accord  to  it  the  right  of  way." 


Digitized  by 


Google 


Sup.   Ct)  PEOPLE  V.  FBIES.  327 

The  decision  was  by  a  divided  court,  it  is  true ;  but  it  was  affirmed 
bv  the  Court  of  Appeals  without  dissent.  Geary  v.  Metropolitan  Street 
R.  Co.,  177  N.  Y.  536,  69  N.  E.  1123.  The  doctrine  was  reaffirmed  in 
City  of  New  York  v.  Metropolitan  St.  R.  .Co.,  90  App.  Div.  66,  85 
N.  Y.  Supp.  693. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  afllrmed,  with  costs.  All  concar,  except  WOODWARD 
and  JENKS,  JJ.,  who  dissent 


nOB  App.  DlT.  86&) 

PBOPUl  vx.  leL  BOARD  OF  HEALTH  OF  YIIXiAOB  OF  FRIENDSHIP  r. 

FRIES. 

(Supreme  Court,  Appellate  Division,  Fonrtb  Department    November  15,  190S.) 

liuiDAinra— SooPK  or  RxinDY— Boasd  op  Health— Obdebs—Ertoboekent. 

Laws  1903,  p.  883,  c.  383,  amending  Public  Healtb  Law,  Laws  1893,  p. 
1G06,  c.  661,  {  Zi,  provides  tbat  every  local  board  of  health  shall  order 
the  sappresslon  and  removal  of  nuisances.  Section  26  declares  that  If 
the  owner  or  occupant  of  any  premises  whereon  any  nuisance  exists  fails 
to  comply  with  any  order  for  the  removal  thereof,  the  board  or  Its  serv- 
ants and  employte  may  enter  the  premises  and  suppress  the  nuisance, 
and  section  31  (Laws  1903,  p.  884,  c.  383;  Laws  1893,  p.  1509,  c.  661) 
provides  that  the  performance  of  any  duty  or  the  doing  of  any  act  en- 
joined, prescribed,  or  required  by  the  article  may  be  enforced  by  man- 
damus. Held,  that  section  31  merely  provided  a  remedy  to  compel  boards 
and  officers  created  by  the  act  to  do  their  duty,  and  that  mandamus  did 
not  lie  thereunder  against  the  persons  creating  the  nuisance  to  compel 
compliance  with  an  order  of  a  local  board  for  Its  abatement 

[Ed.  Note. — For  cases  In  point  see  vol.  83,  Oeat  Dig.  Mandamus,  %  276.] 

McTifniiaii,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Alleghany  County. 

Mandamus  by  the  people,  oa  relation  of  the  board  o£  health  of  the 
village  of  Friendship,  against  (George  W,  Fries.  From  an  interlocu- 
tory judgment  overruling  a  demurrer  to  an  alternative  writ,  defendant 
appieals.     Reversed. 

The  following  is  the  opinion  of  Childs,  J.,  in  the  court  below : 

The  defendant  by  demurring,  admits  the  allegations  of  the  writ  which  sup- 
port the  Jnrladlction  and  proceedings  of  the  relator.  Including  the  determina- 
tion made  on  the  24th  day  of  May,  1904,  declaring  the  cesspool  referred  to  in 
the  papers  to  be  a  nuisance ;  also  the  service  of  the  notice  to  abate  such 
noisanoe.  The  relator,  ttie  board  of  health  of  the  village  of  Friendship,  Is 
organized  under  chapter  .383,  p.  883,  of  the  Laws  of  1903,  an  act  to  amend  the 
pablic  health  law,  and  under  the  provisions  of  section  26  of  that  act  had  the 
rl|^  to  go  iqHm  the  premises  of  the  defendant  and  abate  the  nuisance  com- 
plafaied  of;  and  It  Is  the  claim  of  the  defendant  that  the  relator  Is  confined 
t»  that  remedy  and  cannot  enforce  Its  order  by  mandamus.  This  claim  pre- 
sents the  only  question  to  be  determined  on  this  demurrer. 

Section  81  of  the  act  provides  that  "the  performance  of  any  duty  or  the 
doing  of  any  act  enjoined,  prescribed  or  required  by  this  article,  may  be  en- 
forced by  mandamus  at  the  Instance  of  the  state  departmoit  of  health  or  its 
president  or  secretary,  or  of  the  local  board  of  health,  or  of  any  citizen  of 
full  age  resident  of  the  monlclpality  where  the  duty  should  be  performed  or 
tbe  act  done."  It  Is  conceded  that  the  relator  has  ample  authority  under  the 
statute  to  abate  the  nuisance  complained  of,  and  under  all  general  rules  and 
la  the  absence  of  any  statutory  provision  this  would  lead  to  sustaining  the  de- 
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fendant'B  demurrer.  Under  the  statute  quoted  the  writ  may  Issue  to  enforce 
"the  doing  of  any  act  enjoined,  prescribed  or  required  by  this  article."  A 
careful  examination  of  the  act  will  not  disclose  any  "act  oijolned,  prescribed 
or  required"  to  be  performed  by  any  Individual  or  corporation.  It  deals  with 
the  offlcera  created  by  the  act  and  prescribes  their  Jurisdiction  and  duties. 
The  act  enjoined,  prescribed,  or  required  to  be  perfcnrmed  by  an  Individual  is 
in  all  cases  such  an  act  as  the  board  of  health  shall  require  within  the  exer- 
cise of  its  duty  and  jurisdiction,  and  is  the  act  referred  to  in  this  statute. 
Some  effect  must  be  given  to  the  statute,  and  unless  it  affords  a  comalative 
remedy,  summary  in  its  character,  for  the  enforcement  of  the  lawful  order 
of  a  board  of  health,  it  is  meaningless.  It  will  not  do  to  adopt  the  defendant's 
contention  that  section  81  applies  only  to  the  officers  and  boards  created  by 
the  act,  and  can  only  serve  to  put  them  in  motion  in  case  they  refuse  to  act 
That  power  exists  independent  of  this  statute  and  Its  passage  was  wb<dly 
unnecessary  for  any  such  purpose.  The  Iiegislature  had  the  right,  by  appro- 
priate legislation,  to  authorize  the  enforcement  of  an  order  of  a  board  of 
health  by  mandamus,  although  that  writ  had  not  been  before  used  for  that 
purpose ;  and,  having  done  so,  the  relator  was  authorized  to  employ  the  writ 
in  tills  case. 
The  defendant's  d^nurrer  must  be  overruled,  with  costs.    So  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILI.IAMS, 
HISCOCK,  and  NASH,  JJ. 

Elliott  &  BoUes,  for  appellant. 
James  F.  Ward,  for  respondent. 

WILLIAMS,  J.  The  interlocutory  judgment  should  be  reversed, 
with  costs,  and  judgment  ordered  sustaining  the  demurrer,  with  costs. 

The  village  of  Friendship  has  a  board  of  health,  and  tiie  board  is 
controlled  by  the  provisions  of  chapter  383,  p.  883,  Laws  1903,  amend- 
ing the  public  health  law,  chapter  661,  p.  1606,  Laws  1893. 

Section  25  of  the  amendatory  act  provides,  among  other  things : 

"Bvery  such  local  board  shall  order  the  suppression  and  removal  of  all 
nuisances  and  conditions  detrimental  to  life  and  health  found  to  exist  within 
the  mtinlcipallty." 

Section  26  provides,  among  other  things : 

"If  the  owner  or  occupant  of  any  premises  whereon  any  nuisance  or  con- 
dition deemed  to  be  detrimental  to  the  public  health  exists  *  •  *  fails 
to  comply  with  any  order  or  regulation  of  any  such  local  board  for  the  sup- 
pression and  removal  of  any  such  nuisance  or  other  matter.  *  •  •  guch 
boards  or  their  servants  or  employes  may  enter  upon  the  premises  to  which 
such  order  or  regulation  relates,  and  suppress  or  remove  such  nuisance  or 
other  matter,"  eta 

Section  31  provides: 

"The  performance  of  any  duty  or  the  doing  of  any  act  enjoined,  prescribed 
or  required  by  this  article  may  be  oiforced  by  mandamus  at  the  instance  of 
the  state  department  of  health,  or  its  presidrait  or  secretary,  or  of  the  local 
board  of  health,  or  of  any  citizen  of  full  age  resident  of  the  municipality, 
where  the  duty  should  be  performed  or  the  act  done." 

The  question  involved  in  this  appeal  is  whether  under  this  section  31 
mandamus  is  a  proper  remedy  to  compel  an  owner  or  occupant  of 
premises,  whereon  a  nuisance  or  condition  detrimental  to  the  public 
health  exists,  and  who  has  been  ordered  so  to  do  by  the  board  of  health 
to  abate  or  remove  such  nuisance  or  condition,  or  whether  the  exclusive 


Digitized  by 


Google 


Sup.  Ct)  QOITLIBB  T.  I>OUl.  329 

remedy  to  compel  such  abatement  or  removal  is  found  in  section  26  of 
the  act 

It  is  clear  that  the  only  authority  for  this  use  of  a  mandamus,  if  any, 
must  be  found  in  section  31.  It  could  not  be  used  for  this  purpose 
prior  to  the  passage  of  this  section.  Under  it  the  writ  may  issue  "to 
enforce  the  doing  of  any  act  enjoined,  prescribed  or  required  by  this 
article."  Such  acts  as  the  one  here  sought  to  be  enforced  are  nowhere 
in  the  act  "enjoined,  prescribed,  or  required"  to  be  done  by  the  individ- 
uals. The  article  deals  with  the  boards  and  officers  created  by  the 
article  and  prescribes  their  jurisdiction  and  duties.  The  act  here  soupht 
to  be  enforced  is  one  ordered  and  directed  to  be  done,  not  by  the  statute, 
but  by  the  board  of  health. 

We  think  there  was  no  intention  by  this  section  31  to  provide  a  cumu- 
lative remedy  for  the  abatement  and  removal  of  nuisances  in  municipali- 
ties The  writ  provided  for  was  to  compel  boards  and  officers  created 
by  the  act  to  do  their  duty,  to  act.  It  was  not  intended  to  be  used 
against  individuals  not  officials  under  the  act.  There  is  a  complete 
remedy  provided  under  section  26  of  the  act  for  this  purpose,  and  the 
courts  should  not  give  a  construction  of  section  31  not  indicated  by  the 
language  of  that  section  and  clearly  not  intended  by  the  Legislature. 

Interlocntory  judgment  reversed,  with  coats,  and  demurrer  suatalned,  with 
coetB.  All  concur,  except  McLENNAN,  P.  J.,  who  dlBsents  on  opinion  of 
CHILDS,  J.,  delivered  at  Special  Term. 


a09  App.  DlT.  088.) 

GOTTLIEB  V.  DOLB. 

(Supreme  Conrt,  Appellate  Dlylslon,  First  Department    December  8,  1906.) 

1.  BKrEBi:NCB— Pbookbdinos— RioFERina  Case  tor  Fttbihxb  Bvidencx. 

Where,  In  a  srilt  for  an  accounting,  defendant  filed  an  account  con- 
taining a  list  of  confessed  charges  and  a  list  of  demanded  credits,  and 
the  referee  upon  the  conclusion  of  the  trial  wrote  an  opinion  which  did 
not  allow  an  Item  of  credit  claimed  by  defendant,  and  of  which  he  had 
made  no  proof  because  he  had  assumed  that  there  was  no  dispute  con- 
cerning the  same,  It  was  an  abuse  of  discretion  for  tbe  referee  not  to 
grant  a  motion,  made  by  defendant  before  the  formal  decision  liad  been 
filed  or  signed,  to  reopen  the  hearing  and  to  be  permitted  to  make  proof 
as  to  the  disputed  item. 

8.  Saks— Objections  to  Etidenob. 

Where  a  referee  overrules  an  objection  to  the  admission  of  evidence, 
and  the  evidence  is  received  subject  to  a  motion  to  strike  It  oat  the  evi- 
dence remains  In  tbe  case,  unless  a  motion  to  strike  is  made,  and  the 
referee  has  no  right,  after  the  case  has  been  tried  and  submitted,  to  con- 
clude on  his  own  motion  to  strike  the  evidence  on  the  ground  that  it  la 
subject  to  the  objection  originally  made  against  It 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  William  B.  Gottlieb  against  Frank  A.  Dole.  From  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee,  de- 
fendant appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

John  W.  Ingram,  for  appellant. 
Arnold  C.  Weil,  for  respondent. 
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HOUGHTON,  J.  So  far  as  material  to  the  questions  which  we 
deem  necessary  to  consider  on  this  appeal,  the  facts  are  as  follows: 
The  plaintiff  agreed  to  furnish,  and  the  defendant  agfreed  to  malt, 
a  large  quantity  of  barley.  The  contract  was  entered  upon  and  in  a 
large  part  performed,  and  by  mutual  consent  malting  ceased  and  other 
alleged  obligations  on  the  part  of  defendant  were  substituted.  The 
plaintiff  made  claim  that  the  defendant  had  not  returned  to  him  all  the 
malt  which  his  barley  produced,  and  that  much  of  that  which  was  re- 
turned was  of  inferior  quality,  due  to  unskillful  production.  There- 
upon this  action  was  brought  for  an  accounting,  and  by  consent  an 
interlocutory  judgment  was  entered  adjudging  that  there  be  an  account- 
ing between  the  parties  and  appointing  a  referee  to  hear  and  determine 
the  same.  The  trial  resulted  in  a  judgment  against  defendant,  large- 
ly made  up  of  the  value  of  unretumed  malt  and  the  difference  between 
the  value  of  the  malt  returned  and  what  would  have  been  its  value,  had 
it  been  as  good  as  the  barley  should  have  produced. 

At  the  beginning  of  the  hearing  before  the  referee,  the  defendant  filed 
an  account,  in  which  was  contained  a  long  list  of  items  which  he  con- 
fessed he  should  be  charged  with,  as  well  as  a  list  for  which  he  demand- , 
ed  credit.  Amongst  the  items  for  which  he  claimed  credit  was  the  re- 
turn to  the  plaintiff  unmalted  of  582  bushels  of  barley.  Upon  the 
conclusion  of  the  trial  the  referee  wrote  an  opinion,  in  which  he  indi- 
cated his  conclusions  and  directed  that  a  formal  decision  be  prepared 
in  accordance  therewith.  Before  this  decision  was  signed  the  defend- 
ant moved  that  the  hearing  be  opened  to  permit  him  to  show  that  this 
582  bushels  of  barley  was  returned  by  him  to  the  plaintiff  without  malt- 
ing, and  upon  an  affidavit,  undenied,  he  alleged  that  he  had  not  made  the 
proof  in  respect  thereto  because  he  had  assumed  that  there  was  no  dis- 
pute concerning  its  return.  This  motion  was  denied,  and  the  decision 
was  signed,  in  which  the  defendant  is  charged  with  the  malt  which  this 
quantity  of  barley  would  produce.  The  referee  should  have  opened  the 
hearing  and  permitted  the  defendant  to  make  this  proof,  and  it  was  an 
abuse  of  discretion  on  his  part  to  deny  that  relief.  The  decision  had 
not  been  filed,  or  even  signed,  and  he  still  retained  power  to  permit  addi- 
tional proof  with  respect  to  any  matter  inadvertently  omitted.  He  seems 
to  have  denied  the  application  on  the  ground  that  the  defendant's 
counsel  mistook  the  legal  effect  of  the  filing  of  defendant's  account, 
when  he  assumed  that  whatever  of  it  was  not  surcharged  was  admitted. 
Even  if  counsel  was  mistaken  as  to  the  practice,  this  was  no  ground  for 
refusing  to  relieve  him  of  his  mistake,  when  his  client  would  suffer 
from  a  matter  so  easily  remedied. 

If  this  were  the  only  difficulty,  we  possibly  might  modify  the  judg- 
ment. But  it  is  not.  The  referee  found  the  difference  in  value  be- 
tween the  bad  malt  returned  by  defendant  and  good  malt  which  should 
have  been  returned  to  be  17J^  cents  per  bushel.  The  first  witness  called 
by  plaintiff  was  his  own  brother,  who  testified  that  for  nearly  20  years 
he  had  been  in  the  malting  business,  and  had  malted  millions  of  bush- 
els of  barley,  and  had  purchased  15,000  bushels  of  the  20,000  bushels 
of  alleged  bad  malt  which  the  defendant  had  returned  to  the  plaintiff. 
Thereupon  he  was  asked  by  plaintiff's  counsel  what  the  difference  in 
value  per  bushel  was  between  this  bad  malt  and  good  malt.    The  evi- 
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1  •       -dence  was  objected  to  by  defendant's  counsel,  but  the  referee  overruled 
'•:       the  objection,  subject  to  a  motion  to  strike  out,  and  directed  the  wit- 
r       ness  to  answer,  and  he  said,  "Between  10  and  12  cents  per  bushel." 
ir.       The  form  of  the  question  was  bad,  and  the  referee  would  have  been 
justified  in  sustaining  defendant's  objection,  because  the  witness  was 
r         not  asked  to  give  the  value  of  good  malt  and  that  of  bad  malt,  and 
;         thus  allow  the  court  to  do  the  subtracting,  instead  of  the  witness.     In 
:^        practical  effect,  however,  the  evidence  was  the  same,  and  the  defendant 
Tt        appears  to  have  been  content  with  it,  because  he  subsequently  made  no 
r  ■       motion  to  strike  it  out.    The  referee,  however,  after  the  case  had  been 
:         submitted  to  him  for  decision,  concluded  of  his  own  motion  to  strike  it 
::         out,  and  did  so,  by  quoting  the  question  and  objection  and  saying  that 
<.         the  objection  was  sustained  and  answer  stricken  out.    This  he  could 
not  do.    Where  an  objection  to  the  admission  of  evidence  is  overruled, 
and  the  evidence  is  received  subject  to  a  motion  to  strike  it  out,  unless 
such  motion  is  made  the  evidence  remains  in  the  case.     A  court  has 
no  right  on  its  decision,  after  a  case  has  been  tried  and  submitted,  to 
clean  its  record  by  changing  its  rulings  upon  the  admission  or  exclusion 
of  evidence.     Robinson  v.  N.  Y.  Elev.  R.  R.  Co.,  175  N.  Y.  220.  67 
N.  E.  431;  Bloss  v.  Morrison,  47  Hun,  218.    When  the  defendant 
rested  without  moving  to  strike  out  the  evidence,  he  had  the  right  to 
rely  upon  the  fact  that  one  of  plaintiff's  chief  witnesses  had  testi- 
fied that  the  difference  in  value  between  good  and  bad  malt  was  only 
from  10  to  12  cents,  and  that  the  referee  would  take  this  evidence 
into  consideration,  instead  of  striking  it  out,  and  finding  that  difference 
to  be  17J^  cents. 

Many  other  errors  are  urged  by  the"  appellant,  but  we  do  not  deem 
it  necessary  to  consider  them. 

The  judgment  should  be  reversed,  and  a  new  trial  granted  before 
another  referee,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


<109  App.  Dlv.  eOO.) 

FRIEDMAN  T.  METBOPOLITAN  S.  S.  CO. 

{Supreme  Oonrt,  Appellate  DMsion,  First  Department.    December  8,  1905.) 

1.  Costs — Parties    Liable— Assionors—Pboceedinos   to    Charoe— Practicb. 

A  proceeding  against  the  assignor  of  a  cause  of  action  to  charge  him 
with  costs  under  Code  Cir.  Proc.  {  3247,  providing  that,  where  an  action 
Is  brought  in  the  name  of  another  by  a  transferee,  he  is  liable  for  costs 
as  if  plaintifT,  and  that,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may  direct  the  person  so  liable  to  pay  them,  is  a  special  pro- 
ceeding, properly  commenced  <by  notice  or  order  to  show  canae. 

2,  Save— JxTRiBDicTioN. 

Municipal  Oonrt  Act,  Ijaws  1902,  p.  1565,  c.  680,  {  261,  provides  that, 
upon  the  docketing  of  a  judgment  of  the  Municipal  Court  in  the  county 
derk'B  office,  the  Judgmoit  shall  be  deemed  one  of  the  Supreme  Court, 
and  may  be  enforced  accordingly.  Beld  that,  where  a  Judgment  against 
plaintiff  for  costs  in  the  Municipal  Court  was  docketed  in  the  Supreme 
Court,  proceedings  under  section  3247,  Oode  Civ.  Proc.,  to  charge  the  as- 
signor of  the  canse  of  action,  with  costs,  were  properly  brought  In  the 
Supreme  Court 

Z,  Saux— Eexedt  TOR  CoixEonoR— MoviNQ  Papers— StrmoiENOT. 

Oode  OlT.  Proc.  (  352,  provides  that,  in  pleading  a  Judgment  of  a  court 
of  special  jurisdiction,  jurisdictional  facts  need  not  be  alleged,  but  the 
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judgment  or  determlnatioii  may  be  stated  to  have  been  "daly  given  or 
made."  Held,  that  on  proceedlngB  In  the  Supreme  Court  to  charge  the 
assignor  of  a  cause  of  action  with  coats  under  section  3247,  the  judgment 
for  costs  having  been  rmdered  In  the  Municipal  Court  and  docketed  in  tlie 
county  clerk's  office,  it  was  necessary  for  the  moving  papwa  to  comply 
with  the  statute  or  allege  the  Jurisdictional  facta. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Philip  Friedman,  as  assignor  of  Louis  Siff  and  others 
against  the  Metropolitan  Steamship  Company.  From  an  order  direct- 
ing Louis  Siff  and  others  to  pay  a  judgment  for  costs  recovered  by 
defendant,  they  appeal.    Reversed. 

See  90  N.  Y.  Supp.  401. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

Mark  D.  Goodman,  for  appellants. 
Henry  L.  Stimson,  for  respondent. 

CLARKE,  J.  The  plaintiff,  as  assignee  of  Louis  Siff,  Max  Siff. 
and  Moses  L.  Siff,  composing  the  firm  of  Louis  Siff  &  Bros.,  brought 
an  action  in  the  Municipal  Court  for  the  Seventh  District,  Borough 
of  Manhattan,  against  the  defendant  to  recover  the  sum  of  $72  for 
its  alleged  failure  as  a  common  carrier  to  transport  and  deliver  within 
a  reasonable  time  certain  merchandise.  Such  proceedings  were 
had  that  the  defendant  obtained  judgment  for  costs  against  the 
plaintiff,  taxed  at  $111.  The  judgment  was  docketed  in  the  office 
of  the  clerk  of  the  Municipal  Court  and  the  time  for  plaintiff  to  ap- 
peal has  expired.  A  transcript  of  said  judgment  was  filed,  and  said 
judgment  was  docketed  in  the  New  York  county  clerk's  office.  There- 
after an  execution  was  issued,  and  execution  returned  unsatisfied. 
This  proceeding  was  instituted  against  the  assignors  of  said  claim 
to  charge  them  with  the  costs  under  section  3247  of  the  Code  of 
civil  procedure  which  provides : 

"Where  an  action  is  brought  In  the  name  of  another  by  a  transferee  of  the 
cause  of  action,  or  by  any  other  person,  who  Is  beneficially  interested  therein, 

•  •  •  the  transferee  or  other  person  so  interested,  is  liable  for  costs,  In  the 
like  cases  and  to  the  same  extent  as  if  he  was  the  plaintiff ;  and  where  costs 
are  awarded  against  the  plalntlfl,  the  court  may  by  order,  direct  the  person  so 
liable  to  pay  them." 

The  proceeding  resulted  in  the  order  appealed  from,  which,  inter 
alia,  provides: 

"That  said  Louis  Siif,  Max  Siff,  and  Moses  L.  Siff,  composing  the  firm  of 
Louis  Siff  &  Bros.,  as  the  persons  who  brought  the  aforesaid  action,  entitled 
'FhlUp  Friedman,  Plaintiff,  against  Metropolitan  Steamship  Company,  Defend- 
ant' and  as  the  persons  who  were  beneficially  Interested  in  the  recovery  there- 
in, be,  and  they  each  are  hereby,  directed  to  pay    •    ♦  .  ♦    the  coeta  recovered 

*  *  •  against  •  *  *  the  plaintiff  in  this  aforesaid  action,  amonntlng 
to  the  sum  of  $111.80.    •    *    *" 

Upon  the  merits,  namely,  that  the  appellants  were  the  persons  who 
were  beneficially  interested  in  said  suit,  the  evidence  fully  sustains 
the  action  of  the  learned  court  in  making  the  order  at  bar.  It  is 
necessary,  therefore,  to  consider  only  the  questions  raised  as  to 
practice,  jurisdiction,  and  technical  requirements. 
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By  section  261  of  the  Municipal  Court  act  (Laws  1902,  p.  1665, 
c.  580)  upon  the  docketing  of  the  judgment  of  the  Municipal  Court 
upon  the  transcript  in  the  county  clerk's  office,  "thenceforth  the 
judgment  is  deemed  a  judgment  <jl  the  Supreme  Court  and  may  be 
enforced  accordingly."  The  proceeding  is  a  special  proceeding 
founded  upon  the  statute,  summary  in  its  nature,  and  properly  com- 
menced by  notice  or  order  to  show  cause.  Marvin  v.  Marvin,  78 
N.  Y.  541.  It  has  for  its  basis  the  judgmient  awarding  costs  against 
the  plaintiff.  It  therefore  is  a  proceeding  to  enforce  the  judgment ; 
and,  as  the  judgment  is  now  a  statutory  judgment  of  the  Supreme 
Court,  this  court,  and  not  the  Municipal  Court,  has  jurisdiction  of 
this  special  proceeding.  As  a  statutory  remedy  to  collect  the  amount 
found  due  by  the  judgment,  by  seeking  to  have  substituted  for  the 
nominal  party  the  real  parties  in  interest,  it  is  analogous  to  the  other 
special  proceedings  after  judgment  of  which  upon  docketed  Munici- 
pal Court  judgments  this  court  has  been  hel^  to  have  jursidiction. 

There  is,  however,  one  objection  urged  which  is  of  weight.  In 
pleading  or  proving  a  judgment  of  a  court  of  limited  or  special 
jurisdiction,  the  facts  necessary  to  confer  jurisdiction  to  render  the 
judgment  must  be  fully  set  forth,  or  every  fact  necessary  to  confer 
jurisdiction  to  render  judgment  in  the  action  must  be  recited.  Sec- 
tion 532  of  the  Code  allows  an  alternative : 

"In  pleading  a  judgment  or  other  determination  of  a  court  or  officer  of 
special  Jurisdiction,  it  is  not  necessary  to  state  the  facts  conferring  jurisdic- 
tion; but  the  judgment  or  determination  may  be  stated  to  have  been  duly 
SAven  or  made." 

The  moving  papers  do  not  set  forth  the  necessary  jurisdictional 
facts,  nor  do  they  comply  with  the  Code  provision  cited.  In  Werbe- 
lovsky  V.  Michael,  106  App.  Div.  138,  94  N.  Y.  Supp.  156,  the  learned 
Appellate  Division  in  the  Second  Department  set  aside  an  injunction 
in  a  judgment  creditor's  action  upon  a  Municipal  Court  judgment 
upon  this  precise  point,  stating: 

"The  mere  fact  that  a  judgment  was  rendered  In  the  Municipal  Court  in 
his  favor  and  against  said  defendant  does  not  establish  his  right  to  maintain 
the  action ;  and  there  is  no  presumption  that  the  court  bad  jurisdiction"  (cit- 
ing Frees  v.  Blyth,  99  App.  Div.  541,  91  N.  T.  Supp.  108). 

For  this  reason  the  order  must  be  reversed,  with  $10  costs  and 
disbursements,  with  leave  to  renew  the  application  upon  proper  pa- 
pers to  the  court  below.    All  concur. 


(48  Misc.  Bep.  S27.) 

HIRSCH  ▼.  UNION  RT.  CX).  OF  NEW  TORK  (TTTT. 

(Supreme  Court,  Appellate  Term.    November  24,  1905.) 

1.  Oaxbisbs— Stbxr  RAII.WATS— Injttbixs  to  Passcroeb— NKauoBKOB— Sut- 
ncixncT  OT  ElviDEircK. 

In  an  action  against  a  street  railway  for  Injuries  to  a  passenger  re- 
sulting from  the  negligent  starting  of  defendant's  car,  testimony  of  plain- 
tlfl  that  the  car  was  started  with  "a  very  strong  jerk,"  and  of  another  wit- 
ness that  "the  car  jerked,"  was  insufficient  to  show  negligence  on  defend- 
ant's part 
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2.  Samb— Notice  or  Aooidxrt— Evidkhcb— ESbbob. 

In  an  action  against  a  street  railway  for  Injuries  to  a  passenger,  it 
was  error  to  exclude  testlmonr  of  defendant's  accident  clerk  as  to  whether 
or  not  defendant  had  receired  notice  of  the  accident,  as  the  failure  to 
call  any  witnesses  tended  to  prejudice  the  Jury  against  defendant,  and 
it  should  hare  been  permitted  to  e!tplain  why  it  ofCered  no  defense. 

Appeal  from  City  Court  of  New  York. 

Action  by  Louis  Hirsch  against  the  Union  Railway  Company  of  New 
York  City.    Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Bayard  H.  Ames  and  E.  Merriam  Bagg,  for  appellant. 
Leonard  Bronner  and  Jacob  M.  Schoenfeld,  for  respondent. 

SCOTT,  P.  J.  The  allegation  of  the  complaint  is  "that  plaintiff  had 
got  aboard  said  car,  and  on  the  platform  thereof,  and  was  about  to 
enter  the  car  for  the  purpose  of  taking  a  seat  therein,  and  that  in  the  act 
of  doing  so  the  car  was  carelessly,  recklessly,  and  negligently,  and  with-, 
out  notice  or  warning  to  the  plaintiff,  set  in  motion  with  a  violent  jerk, 
causing  the  plaintiff  to  be  violently  thrown  backward  against  the  rear 
dashboard."  Hence  it  will  be  seen  that  it  is  not  complained  that  plain- 
tiff was  not  given  time  to  board  the  car,  but,  on  the  contrary,  it  is  dis- 
tinctly alleged  that  he  had  boarded  the  car  and  reached  the  platform 
(ordinarily  a  place  of  safety),  and  that  the  injury  resulted  from  the  man- 
ner in  which  the  car  was  started.  The  evidence  also  shows  that  the 
plaintiff  had  gotten  wholly  aboard  the  car  before  it  was  started,  al- 
though he  now  says  that  one  foot  was  on  the  platform  and  one  on  the 
step.  He  also  changes  somewhat  the  story  as  to  how  he  was  hurt, 
alleging  that  he  was  thrown  against  the  door,  instead  of  the  dashboard, 
although,  if  he  was  thrown  down  in  consequence  of  starting  with  a  jeric, 
the  natural  and  probable  result  would  be  to  throw  plaintiff  backward, 
instead  of  forward.  At  all  events,  the  negligence  charged  was  the  jerk 
with  which  the  car  was  started,  and  here,  as  we  think,  the  plaintiff  failed 
to  make  out  a  case.  The  only  evidence  on  the  subject  is  that  of  the 
plaintiff  and  his  friend  and  witness  Stem.  Plaintiff  says  that  the  car 
was  started  with  "a  very  strong  jerk,"  and  Stem  says  "the  car  jerked." 
This  alone  was  not  sufficient  to  show  negligence  or  carelessness  in  the 
management  of  the  car.  Black  v.  Third  Ave.  R.  Co.,  2  App.  Div.  387, 
37  N.  Y.  Supp.  830.  In  all  the  cases  in  which  a  sudden  jerk  in  the 
starting  of  a  car  has  been  held  to  be  evidence  of  negligence,  the  proof 
as  to  the  nature  and  effect  of  the  jerk  has  been  much  stronger  than  in 
the  present.  We  think,  also,  that  there  was  error  in  the  refusal  to 
permit  the  defendant's  accident  derk  to  testify  as  to  whether  or  not  the 
company  had  received  notice  of  the  accident.  The  failure  to  call  any 
witnesses  was  calculated  to  prejudice  the  jury  against  defendant,  and 
it  should  have  been  permitted  to  explain  why  it  presented  no  defense. 
Shadletsky  v.  N.  Y.  City  Ry.  Co.  (Sup.)  88  N.  Y.  Supp.  1014. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 
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OOIiDlfCAN  T.  ASD-Mr-VOXm. 

(Supreme  Court,  Appellate  Term.    November  24.  1006.) 

AFFBAii— Stat  or  Pkoceedikqb. 

On  appeal  by  plaintiff  from  an  order  staying  execution  oa  a  final  Judg- 
ment, where  defendant  has  also  appealed  from  an  order  refusing  to  va- 
cate the  Judgment,  the  Judgment  itself  may  be  so  far  considered  as  t» 
Justifly  the  stay,  although  there  has  been  no  direct  appeal  therefrom. 

Appeal  from  City  Court  of  New  York. 

Action  by  Harry  Goldman  against  John  Abd-el-Nour.  From  an  or- 
der granting  a  stay  of  execution  after  final  judgment,  plaintiff  appeals. 
AflBrmed. 

Argued  before  SCOTT,  P.  T.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Abraham  D.  Levy,  for  appellant. 
Charles  E.  LeBarbier,  for  respondent 

PER  CURIAM.  The  plaintiff  appeals  from  an  order  staying  execu- 
tion, and  by  another  appeal  by  defendant  at  this  term  of  the  court  from 
an  order  refusing  to  vacate  the  judgment  that  judgment  may  be  affect- 
ed ;  and  although  it  does  not  appear  that  the  final  judgment  has  been 
directly  appealed  from,  it  may  be  so  far  considered  as  to  justify  the 
stay  heretofore  granted. 

Order  affirmed,  with  costs  and  disbursements. 


(109  App.  DiT.  60«.) 

MimRAT  T.  OTDONOHUB. 

(Supreme  Court,  Appellate  Divlsicm,  First  Department    December  IB,  1905.> 

1.  Mastkb  and  Sebvaht— WsoNoruL  DiscHAKOK— AcnoN. 

Where  a  complaint  alleged  a  contract  whereby  one  was  employed  to- 
perform  certain  services,  for  an  agreed  salary  and  a  commission  in  ad- 
dition, for  a  period  of  one  year,  but  that  he  was  discharged  at  the  end 
of  three  months,  and  that  for  tlie  remaining  montlis  the  sum  of  $1,125 
became  due  as  salary,  and  he  suffered  damages  in  the  sum  of  $1,525, 
though  the  question  of  the  additional  commission  was  withdrawn,  the 
action  was  for  damages  for  breach  of  the  contract,  and  not  for  salary,, 
and  the  complaint  was  sufficient 

2,  TbiaI/— iNsrrsuonoNS— CuRiRO  Errob. 

In  an  action  for  wrongful  discharge  from  employment,  where  the  de- 
fense was  disobedience  of  orders  and  intoxication  of  the  employ^,  where- 
llie  court  repeatedly  charged  that  the  question  of  condonation  of  these 
offenses  was  for  the  Jury,  any  error  in  a  charge  that,  if  the  employer 
continued  the  employ^  in  his  employment  after  he  knew  of  the  offenses,, 
sncb  ccmtlnnance  amounted  to  a  condonation  of  the  offenses,  was  cured 
by  a  subsequent  charge  that  the  question  of  condonation  was  toe  the  Jury.. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  A.  Murray  against  John  J.  ODonohue.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 
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Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

H.  Aplington,  for  appellant 

George  H.  Taylor,  Jr.,  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  the  plaintiff  and  defend- 
ant, on  the  1st  of  April,  1903,  entered  into  an  agreement  whereby 
the  defendant  employed  the  plaintiff  as  a  general  manager  of  defend- 
ant's store  at  Rye,  N.  Y.,  for  the  term  of  one  year  at  the  yearly 
salary  of  $1,500  and  10  per  cent,  additional  on  the  yearly  net  profits 
of  the  business  at  said  store ;  that  plaintiff  entered  into  the  employ- 
ment and  performed  all  the  terms  and  conditions  to  be  performed  by 
him  under  the  agreement  from  April  1,  1902,  to  July  1, 1903 ;  that  on 
the  1st  of  July,  1902,  the  defendant  paid  the  plaintiff  for  his  services 
up  to  the  1st  of  July,  1902,  "and  wrongfully  and  without  just  or 
reasonable  cause  therefor  discharged  the  plaintiff,  and  since  thiat  time 
has  prevented  the  plaintiff  from  performing  his  part  of  the  said 
agreement,  notwithstanding  the  plaintiff  duly  tendered  his  services 
to  the  defendant  according  to  said  agreement ;  that  for  the  nine  re- 
maining months  of  said  agreement  the  sum  of  $1,125  became  due  and 
payable  to  the  plaintiff  as  salary,  and,  with  the  net  profits  due  the 
plaintiff  as  aforesaid,  the  plaintiff  has  suffered  damages  in  the  sum  of 
$1,526."  The  action  was  commenced  August  26,  1902,  and  was 
tried  on  February  23,  24,  and  27,  1905,  resulting  in  a  verdict  for  the 
plaintiff  of  $812.  All  question  as  to  the  alleged  agreement  as  to 
10  per  cent,  of  the  net  profits  additional  compensation  was  withdrawn. 
At  the  close  of  the  plaintiff's  case  the  defendant  moved  for  a  dismis- 
sal on  various  grounds,  among  others,  "the  evidence  produced  on 
the  trial  herein  is  not  sufficient  to  sustain  a  cause  of  action,"  and  "the 
plaintiff  having  in  open  court  withdrawn  that  part  of  his  complaint 
for  commissions,  and  it  appearing  that  his  claim  is  for  salary  only,  the 
complaint  does  not  state  a  cause  of  action,"  and  renewed  said  motion 
at  the  close  of  the  whole  case  and  duly  excepted  to  the  denial  of  the 
motion.  The  question  is  therefore  squarely  raised  as  to  whether  the 
complaint  will  sustain  the  recovery. 

Undoubtedly  an  action  for  salary  is  based  upon  the  theory  that 
the  work  has  actually  been  performed.  It  is  equally  clear  that,  where 
a  valid  contract  of  employment  is  broken  by  an  improper  discharge 
during  the  term,  the  servant  has  an  immediate  cause  of  action  for 
damages  for  the  breach  of  contract,  and  that  prima  facie  the  amount 
thereof  is  a  sum  equal  to  the  stipulated  amount,  unlejss  the  defend- 
ant should  give  evidence  in  mitigation  of  damages.  Howard  v.  Daly, 
61  N.  Y.  362,  at  page  374, 19  Am,  Rep.  286.  It  is  plain,  although  the 
complaint  is  inartificially  drawn,  that  the  action  is  for  damages  for 
breach  of  contract,  and  not  for  salary  or  wages.  T©  sustain  such 
an  action,  an  averment  of  the  performance  of  the  services  would  be 
necessary.    In  Weed  v.  Burt,  78  N.  Y.  192,  Judge  Folger  said : 

"mUi  action  la  brought  to  recover  wages  alleged  to  be  due  to  the  plaintiff 
tor  bis  seryioeg  for  the  defendant  as  bookkeeper  for  him  for  a  term  stated  In 
tbe  complfilnt  as  agreed  upon  between  them.  The  complaint  alleged  a  hiring 
for  a  year,  salary  payable  monthly.    It  appears,  however,  tbat  the  iMalntlff  did 
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not  remAet  service  for  that  term.  So  far  from  so  doing,  be  was  dismissed  from 
the  defendant's  employment  at  a  date  earlier  than  the  beginning  of  the  term 
alleged  In  the  complaint  as  that  for  which  the  wages  are  alleged  to  be  due ; 
and  for  a  part  of  that  time  he  served  other  folks  and  took  from  them  his 
time  therefor.  On  that  showing  his  action  should  not  be  for  wages,  bat  for 
damages  for  not  being  continued  In  service  as  was  agreed.  Howard  v. 
Daly,  61  N.  Y.  862, 19  Am.  Bep.  285.  The  plalntUf  neither  performed  services, 
nor  made  tender  of  performance.  He  may  not.  In  such  state  of  facts,  recover 
for  wages.  If  he  has  a  cause  of  action,  it  ia  for  the  damages  he  has  been  pot 
to  by  not  being  let  go  on  with  his  service." 

In  the  case  at  bar  the  plaintiff  clearly  sets  up  matter  showing  that 
it  is  for  the  breach  of  the  contract  that  he  sues,  and  not  for  payment 
of  performance  under  it.  He  alleges  the  defendant  "wrongfully  and 
without  just  or  reasonable  cause  therefor  discharged  the  plaintiff, 
and  since  that  time  has  prevented  the  plaintiff  from  performing  his 
part 'of  the  said  agreement,  notwithstanding  the  plaintiff  duly  ten- 
dered his  services  to  the  defendant  according  to  said  agreement." 
He  then  states  the  amount  of  salary  for  the  nine  months  remaining 
of  his  contract  and  states  "the  plaintiff  has  suffered  damages  in  the 
sum,"  etc.  All  of  these  allegations  are  appropriate  and  sufficient  to  set 
forth  a  cause  of  action  for  damages  for  breach  of  contract  of  employ- 
ment. The  amount  of  the  salary  was  properly  stated,  as  prima  facie 
that  was  the  worth  of  his  contract  and  the  measure  of  his  dam- 
age. Therefore  the  denial  of  the  motion  was  proper.  Upon  the  trial 
the  complaint  was  treated  as  for  damages  as  for  a  breach,  evidence 
being  introduced  as  to  plaintiff's  employment  otherwise  during  the 
period,  and  whether  or  no  he  had  earned  or  might  have  earned  moneys 
applicable  to  the  reduction  of  damages ;  and  the  learned  court  in  his 
charge  clearly  laid  down  the  rule  as  to  the  measure  of  damages  upon 
that  theory  of  the  case. 

As  another  ground  for  reversal,  the  appellant  complains  of  a  por- 
tion of  the  charge  to  the  jury.  As  a  defense  to  the  action  the  defend- 
ant pleaded  justification  for  the  discharge  of  the  plaintiff,  and  set 
forth,  in  an  amendment  to  the  answer  allowed  upon  the  trial,  re- 
fusal to  obey  specific  orders  and  misconduct  and  intoxication.  The  • 
learned  court  in  his  charge  carefully,  explicitly,  and  correctly  laid 
down  at  length  the  rules  of  law  governing  such  a  defense,  and  also 
as  to  whether  or  not  such  offenses,  if  they  had  been  committed,  had 
been  condoned.  A  considerable  portion  of  his  charge  was  occupied 
with  this  subject,  and  again  and  again  he  instructed  the  jury  that  the 
determination  of  those  questions  was  for  them.  At  the  close  of  the 
charge,  the  court  charged  a  request  as  follows : 

"^f  the  Jury  find  from  the  evidence  that  the  defendant  continued  the  plain- 
tlft  in  his  employment  after  he  had  become  cognizant  that  the  plaintiff  had 
disobeyed  his  orders,  if  he  did  so  disobey  them,  and  become  cognizant  with  all 
the  facts  connected  with  plaintiff's  Intoxication,  if  he  ever  was  Intoxicated, 
the  fact  of  such  continuance  of  employment  after  such  knowledge  by  the  de- 
fendant amounted  to  a  condonation  of  the  offense,  If  any,  and  precludes  the 
defendant  from  urging  the  same  as  a  ground  justifying  the  plaintifTs  dis- 
charge from  his  employment." 

The  effect  of  this  request,  of  course,  was  to  take  from  the  jury  the 
very  question  as  to  condonation,  which  in  another  part  of  the  charge 
had  been  most  fully  and  carefully  committed  to  them.    That  the 
96  N.T.&— 22 
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learned  court  fell  inadvertently  into  a  momentary  error  is  quite 
obvious  from  the  record,  for  the  very  next  moment  counsel  said : 

"I  except  to  that  portion  of  your  bonor's  charge  In  which  you  lay  that  if 
the  jury  find  the  plaintiff  j^lty  of  one  act  of  Intoxication,  one  act  of  diso- 
bedience, one  act  of  Incompetency,  tbey  may  flad  for  tiie  defendant,  and  I 
ask  yonr  honor  to  charge  that  If  tbey  find  that  the  plalntUTs  aervlcea  con- 
tinued after  tboee  Instances,  with  the  knowledge  that  be  bad  been  guilty  of 
disobedience,  then  In  that  event  it  Is  for  the  Jury  to  determine  whether  the 
acts  were  condoned. 

"The  Court :    I  so  charge." 

We  are  of  opinion,  in  ^dew  of  the  main  charge,  that  the  error 
pointed  out  was  cured  by  this  latest  statement  of  the  court,  and  that 
therefore  there  was  not  reversible  error. 

We  have  examined  the  other  matters  pointed  out  by  appellant,  but 
find  no  reason  in  any  of  them  to  disturb  this  judgment. 

Judgment  and  order  affirmed,  with  costs. 

O'BRIEN,  P.  J.,  and  PATTERSON  and  HOUGHTON,  JJ.,  con- 
cur. 

McLaughlin,  J.  (concurring).  I  concur  in  the  opinion  of  Mr. 
Justice  CLARKE  that  the  judgment  should  be  affirmed  and  that  the 
stipulated  salary  agreed  to  be  paid  is  prima  facie  the  measure  of 
damages,  even  though  the  action  were  commenced  before  the  expira- 
tion of  the  term  of  service,  inasmuch  as  the  trial  did  not  occur 
until  after  the  expiration  thereof.  See  Everson  v.  Powers,  89  N.  Y. 
527,  42  Am.  Rep.  319.  The  alleged  errors  in  the  charge  could  not 
have  misled  the  jury,  when  such  instructions  were  considered  in  con- 
nection with  the  main  charge  and  the  final  instruction  on  that  sub- 
ject. 


a09  App.  Dlv.  526.) 

UTAH  NAT.  BANK  v.  JONES. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

1.  linciTATioN  OF  Actions— NoNBESiDEROE— Statutes— GoNBTBDCTioN. 

Code  OIv.  Proc.  {  890,  provides  that,  where  a  cause  of  action  not  In- 
volving real  estate  within  the  state  accrues  against  a  nonretiident.  an  i 
action  cannot  be  brought  thereon  In  the  state  after  the  expiration  of  the  i 
time  limited  by  the  "law  of  his  residence"  for  bringing  a  like  action.  | 
Held,  that  the  phrase  "law  of  his  residence"  means  the  law  of  the  debtor's  | 
residence  at  the  time  the  cause  of  action  accrued,  and  not  the  time  wboi 
the  action  was  commenced. 

2".  Same— Actioh— Pbesumption. 

In  an  action  on  a  note  given  In  the  state  of  Utah  and  there  payable. 
In  the  absence  of  any  showing  to  the  contrary,  It  Is  to  be  presumed  that 
the  maker  was  a  resident  of  that  state  when  the  note  was  given  and  when 
it  matured. 

[Ed.  Note. — For  cases  in  point,  see  voL  88,  Cent  Dig,  Umitatioik  of  Ac- 
tions, i  71Z] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Utah  National  Bank  against  Addison  B.  Jones.  From 
a  judgment  sustaining  a  demurrer  to  the  answer,  plaintiff  appeals.  Af- 
firmed. 
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Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

Jay  E.  Whiting,  for  appellant. 

Charles  Thaddeus  Terry,  for  respcmdent.. 

McLaughlin,  J.  This  action  was  brought  to  recover  the  amount 
of  a  promissory  note  executed  and  delivered  in  the  state  of  Utah  and 
by  its  terms  made  payable  there.  The  defendant  pleaded  the  statute 
of  limitations,  alleging  for  that  purpose  that  at  the  time  of  the  com- 
mencement of  the  action  and  for  two  years  immediately  prior  thereto 
he  was  a  resident  of  the  state  of  California;  that  by  sections  335  and 
339  of  the  Code  of  Civil  Procedure  of  that  state  an  action  founded  upon 
an  instrument  in  writing  executed  out  of  the  state  must  be  commenced 
within  two  years  from  the  time  when  the  cause  of  action  accrued ;  and 
that  neither  the  plaintiff  nor  the  defendant  is  now,  or  was  at  the  com- 
mencement of  the  action,  a  resident  of  the  state  of  New  York.  The 
plaintiff  demurred  to  the  answer  upon  the  ground  that  the  facts  stated 
did  not  constitute  a  defense  to  the  action.  The  demurrer  was  sus- 
tained, and  defendant  has  appealed. 

The  note  in  question  was  made  and  delivered  by  the  defendant  to 
the  {daintiff  in  tiie  state  of  Utah,  and  was  payable  one  day  after  date 
in  that  state,  and  there  dishonored  when  presented  for  payment  at  ma- 
turity. Section  390  of  the  Code  of  Civil  Procedure  of  the  state  of 
New  York  provides  as  follows: 

"Where  a  cause  of  action  whlCb  does  not  Involve  the  title  to  or  possession  of 
real  property  within  the  state,  accrues  against  a  person  who  is  not  then  a  resi- 
dent of  the  state,  an  action  cannot  be  brought  thereon  in  a  court  of  the  state 
against  him  or  his  personal  representative,  after  the  expiration  of  the  time 
limited  by  the  law  of  his  residence  for  bringing  a  like  action,  except  by  a 
resident  of  the  state  and  In  one  of  the  following  cases." 

Then  follows  a  description  of  the  cases  excepted  from  the  operation 
of  the  section,  which  are  not  here  of  importance.  The  sole  o[uestion 
presented  for  determination  is  whether  the  words  "law  of  his  residence," 
used  in  the  section,  refer  to  the  residence  of  the  debtor  at  the  time  the 
cause  of  action  accrued,  or  to  the  time  when  the  action  was  commenced. 
If  to  the  former,  then  the  answer  does  not  state  a  defense,  and  the  de- 
murrer was  properly  sustained ;  if  to  the  latter,  then  the  demurrer  was 
improperly  sustained,  because  the  action  could  not  be  maintained  in  the 
state  of  California. 

I  have  been  unable  to  find  any  authority  of  the  state  of  New  York 
bearing  directly  upon  the  question,  but  a  careful  consideration  of  the 
section  has  led  me  to  the  conclusion  that  what  the  Legislature  intended 
was  that  a  nonresident,  when  sued  in  this  state  by  another  nonresident 
upon  a  cause  of  action  which  accrued  without  the  state,  could  plead  here 
the  statute  of  limitations,  if  the  statutes  of  the  state  in  which  he  resided 
at  the  time  the  cause  of  action  accrued  would  be  a  bar  to  the  maintenance 
of  the  action.  This  conclusion  seems  necessarily  to  follow  from  the 
wording  of  the  section  of  the  Code  above  cited,  which  gives  a  nonresi- 
dent the  right  to  here  interpose  such  defense.  The  phrase  "not  then  a 
resident  of  the  state"  must  be  construed  with  the  other  phrase,  "the  law 
of  his  residence."    The  two  phrases  are  in  the  same  sentence.   The  word 
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"then"  in  the  first  phrase  obviously  refers  to  the  point  ot  time  referred 
to  immediately  before  this  phrase  in  the  section,  viz.,  the  time  when  the 
cause  of  action  accrued.  If  this  be  true,  and  I  do  not  think  there  can 
be  any  serious  question  about  it,  then  the  following  phrase,  "law  of  his 
residence,"  there  being  nothing  in  the  sentence  to  indicate  to  the  con- 
trary, must  refer  to  the  same  time.  This  is  the  simple  and  natural  con- 
struction, and  pves  effect  to  every  word  in  the  sentence.  The  phrase 
"law  of  his  residence,"  therefore,  means  the  law  of  his  residence  at 
the  time  the  cause  of  action  accrued,  and  not  the  time  when  the  action 
was  commenced.  To  give  it  the  latter  construction,  a  defendant  might 
invoke  the  benefit  of  as  many  different  statutes  of  limitations  as  there 
are  states  in  the  Union,  if  he  happened  to  reside  in  any  one  of  them  at 
the  time  the  action  was  commenced,  which  would  be  an  unnatural  and 
illogical  construction,  and  I  cannot  believe  the  Legpislature  ever  intend- 
ed such  result.  This  view  is  sustained  by  Aultman  &  Taylor  Co.  v. 
Syme,  79  Fed.  238,  24  C.  C.  A.  539,  in  which  the  court  held  that  the 
phrase  "law  of  his  residence"  means  law  of  his  residence  at  the  time 
the  cause  of  action  accrued,  and  not  at  the  time  of  the  commencement 
of  the  action. 

The  note  in  question,  as  already  said,  was  given  in  the  state  of  Utah, 
and  by  its  terms  there  made  payable.  There  being  nothing  to  show  to 
the  contrary,  the  presumption  is  that  the  defendant  was  then,  and  at 
the  time  of  the  maturity  of  the  note,  a  resident  of  that  state,  and  there 
being  no  alleg^ticm  in  the  answer  that  he  was  a  resident  of  the  state 
of  California  at  the  time  the  cause  of  action  accrued,  he  is  not  in  a  posi- 
tion to  invoke  the  benefits  of  the  statutes  of  that  state,  and  the  facts 
pleaded  by  him  do  not  constitute  a  defense. 

The  judgment  ap^aled  from,  therefore,  must  be  affirmed,  with  costs, 
with  leave  to  the  defendant  to  serve  an  amended  answer,  upon  pay- 
ment of  the  costs  in  this  court  and  in  the  court  below.    Ail  concur. 


In  re  LBVINa 
(Supreme  Oonrt,  Appellate  Dlylsion,  Firat  Department    November  2,  1905.) 

EUSOIIOHB— NOMIHATIOH  CEBIITICA'raS— REOOONrnOR  BT  BOABD. 

The  board  of  elections  la  properly  directed  to  recognize  a  nomination 
cnrtlflcate  as  having  been  signed  by  the  requisite  number  of  qualified 
electors ;  the  evidence  ou  which  It  refused  to  do  bo  being  unsatisfactory 
to  the  court 

Appeal  from  Special  Term. 

In  the  matter  of  Moses  Carl  Levine.  From  an  order  of  the  Special 
Term,  reversing  an  order  denying  recognition  of  a  certificate  of  nomi- 
nation, appeal  is  taken.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, CLARKE,  and  LAUGHLIN,  JJ. 

J.  J.  Delany,  for  appellant 
Knox  &  Dooling,  for  respondent 
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PER  CURIAM.  It  did  not  appear  before  the  board  of  elections  by 
evidence  satisfactory  to  the  court  that  the  certificate  was  not  signed  by 
600  qualified  electors  of  the  district,  and  therefore  the  Special  Term 
was  right  in  reversing  the  order  of  the  board  and  directing  them  to 
recognize  the  certificate. 

The  order  should  be  affirmed. 


In  re  HEABST  et  al. 

(Supreme  Court,  Appellate  DItIsIod,  First  Department    December  6,  1905.) 

BuccnoNS— Recount— MANDAinra. 

Election  Law,  Laws  1806  pp.  938,  951,  c.  909,  ((  84,  108,  provide  that 
the  ballot  clerki)  shall,  sTter  the  close  of  the  election,  prepare  a  certifi- 
cate of  the  number  of  sets  of  official  ballots  actually  voted,  such  state- 
ments to  be  attached  to  the  statement  of  canvass  made  by  the  Inspectors, 
and  that.  If  the  total  number  of  ballots  accounted  for  does  not  equal  the 
number  of  ballots  voted  aa  shown  by  the  ballot  clerks'  return,  the  bal- 
lots must  be  recounted.  It  Is  further  provided  by  section  110,  subd.  2, 
rule  9  (Laws  1898,  p.  971,  c.  335),  that  watchers  representing  each  party 
may  observe  the  cotmt  and  make  protests,  and  by  sections  111,  114  (Laws 
1896,  pp.  963,  966,  c.  900),  that  protested  and  void  ballots  shall  be  sepa- 
rately- sealed  up  and  preserved  for  recount.  If  ordered  by  the  court  Pen. 
Code,  {{  41j,  41m,  provide  for  criminal  prosecutions  for  violations  by 
Inspectors  of  the  requirements  of  the  election  law.  Held  that  where 
the  ballot  clerks'  return  and  the  tally  sheet  do  not  correspond  as  to  the 
number  of  ballots  cast,  the  inspectors  may  be  compelled  by  mandamus 
to  recount  the  ballots,  and  the  order  directing  such  recount  should  not 
limit  it  to  the  votes  cast  for  certain  officers,  nor  provide  that  no  ques- 
tion should  be  raised  as  to  the  validity  of  anv  of  the  ballots. 

Appeal  from  Special  Term. 

Application  by  William  Randolph  Hearst  and  others  for  a  writ  of 
mandamus  requiring  David  J.  Woelper  and  others,  as  inspectors  of 
election,  to  recount  the  ballots  cast  in  a  certain  election  district  at  the 
general  election  in  1905.  From  an  order  resettling  an  order  granting 
the  application,  both  parties  appeal.    Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  tAUGHLIN,  and  CLARKE,  JJ. 

Austen  G.  Fox  and  Henry  Yonge,  for  appellants. 

Arthur  C.  Butts,  for  respondents. 

Alton  B.  Parker,  for  George  B.  McClellan. 

LAUGHLIN,  J.  On  the  return  of  an  order  to  show  cause,  support- 
ed by  affidavits  made  in  behalf  of  William  Randolph  Hearst,  James 
Ford,  and  James  G.  Phelps  Stokes,  candidates  for  mayor,  comptroller, 
and  president  of  the  board  of  aldermen  of  the  city  of  New  York,  respec- 
tively, on  the  Municipal  Ownership  ticket  at  the  general  election  held  on 
the  7th  day  of  November,  1905,  the  order  of  November  28th  was  made 
directing  that  a  peremptory  writ  of  mandamus  issue  commanding  the 
respondents,  as  the  board  of  inspectors  of  election  and  poll  clerks  of  elec- 
tion in  the  Second  election  district  of  the  Sixth  assembly  district  in  the 
county  of  New  York  to  meet  at  special  term  (part  1)  at  2  o'clock  in  the 
afternoon  on  the  1st  day  of  December,  1906,  and  then  and  there  re- 
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count  and  canvass  the  votes  of  the  ballots  cast  in  said  election  district 
on  the  7th  day  of  November,  1905,  in  the  manner  provided  by  law,  and 
make  a  true  return  thereof  as  prescribed  by  law,  and  that  in  so  doing 
they  take,  consider,  and  include  in  such  canvass  of  votes  the  ballots, 
if  any,  now  in  the  envelopes  of  void  and  protested  ballots ;  that  there- 
upon they  may  count  as  required  by  law,  and  make  and  file  the  state- 
ments and  tallies  thereof  as  required  by  law.  The  order  further  pro- 
vided "that  upon  said  recount  and  canvass  such  persons  shall  be  admit- 
ted as  are  by  law  permitted  to  be  present  at  a  canvass  of  votes  under  the 
election  law,"  and  directed  that  the  county  clerk  then  and  there  produce 
the  envelope  of  void  and  protested  ballots  and  the  ballot  clerks'  return 
of  ballots  voted  in  said  district  at  said  election,  and  that  the  board  of 
election  of  the  city  of  New  York  then  and  there  produce  the  ballot  box 
of  said  district  containing  the  ballots  voted  at  said  election,  "together 
with  the  necessary  blank  statements  of  canvass  and  blank  tally  sheets 
for  the  use  of  said  inspectors  and  poll  clerks,  and  that  thereupon,  in  the 
presence  and  full  view  of  the  persons  aforesaid  and  counsel  for  the  par- 
ties hereto,  said  box  be  opened,  in  order  that  said  recount  may  be  had." 
The  order  resettling  the  first  order  was  made  on  the  application  of  the 
respondents,  the  inspectors  of  election  and  poll  clerks.  The  order  as 
resettled  confined  the  recount  or  canvass  to  the  votes  cast  for  the  offices 
of  mayor,  comptroller,  and  president  of  the  board  of  aldermen,  and 
directed  that  all  votes  in  the  ballot  box  be  counted  as  valid,  "and  that  no 
question  shall  be  raised  as  to  the  validity  of  the  same,  as  to  whether  they 
were  or  should  have  been  declared  void,  or  whether  they  were  or  should 
have  been  subject  to  protest";  but  otherwise  it  provided  in  all  respects 
the  same  as  the  original  order,  except  that  it  gave  leave  to  either  party 
to  apply  to  the  court,  after  the  ballot  box  shall  have  been  reopened  and 
the  votes  shall  have  been  recounted  or  recanvassed,  "for  further  relief 
or  direction  at  the  foot"  of  the  order. 

The  other  material  facts  shown  in  the  moving  affidavits  as  the  basis, 
for  this  order  are  that  the  original  ballot  clerks'  return  and  the  original 
tally  sheet  "do  not,  in  the  sum  of  the  total  vote  cast  for  all  candidates 
for  the  office,  together  with  the  number  of  ballots  not  wholly  blank,  on 
which  no  vote  was  counted  for  the  said  offices,  the  total  number  of 
wholly  blank,  and  the  total  number  of  void  ballots,  and  the  votts  cast,  if 
any,  for  candidates  for  such  offices  whose  names  are  not  printed  upon 
the  ballot,  correspond  with  the  number  of  votes  cast  at  said  election  as 
shown  by  said  ballot  clerks'  return,"  in  that  the  latter  shows  that  379 
votes  were  cast,  and  said  tally  sheet  accounts  for  382  votes  for  the  pffice 
of  mayor,  380  for  the  office  of  comptroller,  and  381  for  the  office  of 
president  of  the  board  of  aldermen.  The  applicants  have  appealed 
from  the  order  as  resettled  on  account  of  the  limitations  not  contained 
in  the  original  order,  and  the  respondents  have  appealed  from  the  entire 
order  on  the  ground  that  it  is  unauthorized. 

Sections  84  and  103  of  the  election  law  (Laws  1896,  pp.  938,  951, 
c.  909)  provide,  among  other  things,  that  the  ballot  clerks  shall,  im- 
mediately after  the  close  of  the  polls,  prepare  a  certificate  of  the  "num- 
ber of  sets  of  official  ballots  actually  voted,"  to  be  attached  to  the  origi- 
nal statement  of  canvass  made  by  the  inspectors  and  tQ  each  copy  thereof 
required  to  be  made.    Section  84  of  the  election  law  prescribes  the 
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form  and  contents  of  the  tally  sheet  upon  which  the  inspectors  are  re- 
quired to  account  for  all  the  ballots  voted,  and  provides  tluit : 

"At  tbe  extreme  right  of  Bach  sheet  there  shall  be  a  column  headed,  'Total 
Number  of  Ballots  Accounted  for,'  In  which  shall  be  entered  opposite  each  office 
the  sum  of  the  total  rote  passed  for  all  candidates  for  the  office,  together 
with  the  number  of  ballots  not  wholly  blank,  .on  which  no  rote  was  comited 
tat  that  ofBce,  the  total  number  of  wholly  blank,  and  the  total  number  of  void 
ballots,  and  the  votes  cast.  If  any,  for  candidates  for  such  office  whose  names 
are  not  printed  upon  the  ballot  Such  simi  must  equal  the  number  of  ballots 
voted,  as  shown  by  the  ballot  clerks'  return  of  ballots,  and  if  it  does  not  there 
has  been  a  mistake  In  the  count,  and  the  ballots  must  be  recounted  for  such 
oflSce.  In  case  a  person  is  voted  for  whose  name  Is  not  printed  on  tbe  ballot, 
the  poll  clerks,  who  shall  keep  the  tally  sheets,  shall  enter  such  name  and  the 
votes  therefor  on  the  tally  sheet  The  method  of  counting  the  votes  shall  be 
as  provided  In  section  one  hundred  and  ten  of  the  election  law." 

The  word  "recount,"  as  here  used,  means  not  merely  a  mathematical 
count  of  the  ballots  or  votes,  but,  as  applied  to  this  case,  at  least,  it  nec- 
essarily involves  a  recanvass  of  the  votes.  The  statute  presumes  a  mis- 
take, not  by  the  ballot  clerks  in  making  their  return  of  the  total  number 
of  ballots  voted,  but  by  the  inspectors  in  canvassing  and  counting  the 
votes.  It  would  appear  presumptively,  therefore,  either  that  there 
were  more  ballots  in  the  box  than  there  should  have  been,  in  which  case 
it  was  the  duty  of  the  inspectors  to  withdraw  and  destroy  the  excess,  or, 
in  case  of  two  or  more  found  folded  together  as  if  voted  together,  to  de- 
stroy all  of  those  so  folded  together  (section  110,  Election  Law  [Laws 
1898,  p.  968,  c.  335]),  or  that  more  votes  had  been  (jredited  to  some  can- 
didate or  candidates  for  these  offices,  or  to  blank  or  void  ballots,  than 
should  have  been.  That  was,  of  course,  a  grave  error  and  should  have 
been  corrected ;  for  otherwise  three  votes  for  the  crffice  of  mayor,  two 
for  the  office  of  president  of  the  borough,  and  one  for  the  office  of  comp- 
troller, more  than  were  cast,  may  have  been  counted  and  wrongfully 
credited  to  a  candidate  and  included  in  the  original  and  certified  copies 
of  the  return  of  canvass,  from  which  they  will  be  likewise  wrongfully 
credited  to  him  in  the  final  canvass,  on  the  result  of  which  the  certificate 
of  election  depends.  This  omission  of  duty  on  the  part  of  the  inspect- 
ors subjected  them  to  criminal  prosecution  for  a  violation  of  the  require- 
ments of  a  provision  of  the  election  law.  Sections  41j,  41m,  Pen.  Code. 
The  statute  carefully  provides  how  the  canvass  shall  be  made,  and  each 
successive  step  until  the  proclamation  of  the  result  and  the  return  of 
the  canvass  and  certified  copies  thereof  are  properly  filled  out,  compared, 
and  signed.  Even  though  any  member  or  members  of  the  election  board 
acted  dishonestly  in  counting  a  void  ballot  as  valid,  the  watchers  repre- 
senting each  party  and  candidates  were  entitled  to  examine  every  ballot 
carefully  under  such  circumstances  that  they  could  readily  tell,  if  they 
were  properly  instructed  in  advance,  or  even  if  they  had  casually  read 
rule  9  of  subdivision  2  of  section  110  (Laws  1898,  p.  971,  c.  336), 
whether  it  was  valid  or  void,  and  to  make  a  note  of  the  number  and  of 
the  mark,  writing,  erasure,  defacement,  or  tear  which  renders  a  ballot 
void.  Subdivision  3,  §  110,  Election  Law,  and  rule  9  of  subdivision  2, 
thereof  (Laws  1898,  pp.  971,  972,  c.  335). 

The  watchers  not  only  have  the  right,  but  it  is  their  duty,  to  draw 
the  attention  of  the  inspectors  to  void  ballots,  and  to  insist  that  they  be 
not  counted,  and  if,  with  the  facts  which  render  a  ballot  void  thus  drawn 
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to.  their  attention,  tlie  inspectors  should  persist  in  counting  it,  they  would 
face  a  criminal  prosecution  without  much  hope  of  escape.  Pen.  Code, 
supra.  Although  criminal  prosecutions  might  avenge  the  wrong  and 
afford  a  wholesome  warning  for  the  future,  they  would  not  rectify  the 
wrong  which  was  committed  by  the  crime.  These  matters  are  alluded 
to  merely  as  tending  to  show  that  the  Legislature  has  intelligently  at- 
tempted to  surround  the  canvass  of  votes  with  such  safeguards  as  will 
ordinarily  secure  an  honest  count,  and  as  suggesting  the  query  as  to 
whether  it  was  contemplated  that  there  might  under  any  circumstances 
subsequently  be  a  recanvass  or  a  recount  of  the  votes,  either  at  the  voli- 
tion of  the  inspectors  or  under  the  direction  of  the  court. 

The  provisions  of  section  84  of  the  election  law  herein  quoted  are  the 
only  statutory  authority  claimed  to  exist  in  support  of  the  order.  It  is 
not  claimed,  and,  of  course,  could  not  be  successfully  maintained,  that 
the  court  has  any  inherent  power,  after  the  board  of  inspectors  have 
canvassed  the  votes  and  made  the  returns  and  adjourned,  to  require 
a  recount  or  recanvass  of  votes  cast  at  an  election.  It  is  manifest  that 
the  Legislature  contemplated  that  the  duty  thus  enjoined  upon  the  in-" 
si^ectors  should  be  performed  before  the  original  statement  of  the  can- 
vass and  certified  copies  thereof  were  made  in  the  presence  of  the 
watchers  and  electors  present,  and  before  the  ballots  were  placed  and 
sealed  in  the  ballot  box  and  in  the  envelopes  for  void  and  protested  bal- 
lots, and  before  the  members  of  the  board  separated.  The  statute 
clearly  defines  void  ballots,  and  declares  that  they  shall  not  be  counted 
for  any  candidate  '(rule  9,  subd.  2,  §  110,  Election  Law),  and  that 
they  shall  not  be  returned  to  the  ballot  box,  but  shall  be  inclosed  in  an 
envelope  with  the  protested  ballots  (section  111,  Election  Law). 

Subdivision  3  of  section  110  of  the  Election  Law  provides,  among 
other  things,  as  follows : 

"When  a  ballot  Is  not  void  and  an  Inspector  of  election  or  othee  election  offi- 
cer or  duly  authorized  watcher  shall,  during  tiie  canvass  of  the  vote,  declare 
his  belief  that  any  particular  ballot  has  been  written  upon  or  marked  in  any 
way  for  the  purpose  of  identlflcation,  the  Inspectors  shall  write  on  the  back 
of  such  ballot  the  words  'Objected  to  because  marked  for  Identification,'  and 
shall  specify  over  their  signatures  upon  the  back  thereof  the  mark  or  marking 
upon  such  ballot  to  which  objection  is  made.  The  votes  upon  each  such  ballot 
shall  be  counted  by  them,  as  If  not  so  objected  to." 

The  inspectors  are  also  prohibited  from  replacing  the  protested  ballots 
in  the  ballot  box,  although  they  have  been  counted,  and  are  required  to 
seal  them  in  an  envelope  with  the  void  ballots.  Section  111,  Election 
Law.  The  Legislature  then  provided  for  a  review  of  the  decision  of  the 
inspectors  on  the  void  and  protested  ballots  and  for  a  recoimt  of  those 
ballots,  should  the  court  decide  that  any  ballot  regarded  as  void  by  the 
inspectors  was  valid,  or  should  the  court  decide  that  any  protested  ballot 
should  not  have  been  counted,  and  was  careful  to  expressly  provide 
that  tlie  inspectors  of  election  and  board  of  canvassers  "shall  continue 
in  office  for  the  purpose  of  such  proceeding."  Section  114,  Election 
Law  (Laws  1896,  p.  966,  c.  909).  It  thus  appears  that  the  L^sla- 
ture  had  in  mind  that  the  boards  of  election  inspectors  and  boards  of 
canvassers,  having  in  form  completed  their  duties,  might  be  regarded 
as  functus  officio,  and  that  it  was  necessary  or  advisable  that  they  should 
be  continued  in  office  by  express  legislation  for  a  particular  purpose. 
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which  does  not  include  a  recounting  of  the  ballots  in  the  ballot 
box.  If  it  were  contemplated  that  the  inspectors,  after  in  form 
completing  their  canvass  and  separating,  might  reassemble  and 
recanvass  the  votes  on  discovering  that  they  had  committed  a 
mistake  or  an  error  in  law  in  declaring  ballots  void,  or  that  the  court 
might,  on  opening  the  ballot  boxes  and  inspecting  the  ballots,  order 
them  so  to  do,  it  seems  reasonable  to  suppose  that  like  express  statu- 
tory provision  would  have  been  made  therefor,  and  it  would  also  seem 
reasonable  to  suppose  that  the  Legislature  would  have  made  some  pro- 
vision by  which  the  board  of  canvassers  could  accept  from  them  a  new 
return,  instead  of,  as  it  has,  prescribing  that  the  board  of  canvassers 
shall  canvass  the  votes  according  to  the  original  return  or,  to  one  of 
the  certified  copies  thereof.  SuMivision  8,  §  135,  Election  Law  (Laws 
1897,  p.  304,  c.  379),  and  section  138  (Laws  1901,  p.  266,  c.  95).  We, 
however,  look  in  vain  for  any  provision  of  statutory  law  indicating  that 
the  Legislature  contemplated  any  such  procedure.  The  legislative  in- 
tent, to  the  contrary,  however,  is,  I  think,  clearly  shown  in  the  election 
law.     Section  110  provides  in  part  as  follows : 

"Ab  soon  as  the  polln  of  an  election  are  closed,  the  inspectors  of  election 
thereat  shall  publicly  canyass  and  ascertain  the  votes,  and  not  adjourn  or  post- 
pone the  canvasB  until  It  shall  be  fully  completed.  Any  election  officer  who 
shall  sign  any  original  statement  of  cauTass,  or  certified  copies  thereof,  at  any 
place  other  than  the  polling  place,  or  at  any  time  other  than  immediately  after 
the  canvass  la  completed,  and  any  election  officer  or  person  who  shall  take 
from  the  polling  place  any  such  statement  before  It  shall  have  been  signed  as 
herein  provided,  is  guilty  of  a  felony,  and  shall  be  punished  upon  conviction 
thereof,  by  imprisonment  in  a  state  prison  for  not  less  than  two  or  more  than 
five  years." 

Section  111  of  the  election  law  requires  the  inspectors,  upon  the 
completion  of  the  canvass,  to  make  an  original  statement  of  the  canvass 
and  certified  copies  thereof,  and  prescribes  the  form  and  contents 
thereof,  and  where,  when,  and  by  whom  the  same  shall  be  filed.  The 
canvassing  boards,  by  whom  the  votes  are  finally  tabulated  and  the 
result  of  the  election  declared  and  certificates  thereof  issued  to  the  can- 
didate receiving  the  gfreater  number  of  votes,  are  required  to  use  and 
follow  these  original  statements  of  the  canvass  or  certified  copies 
thereof,  and  there  is  no  provision  of  statutory  law  by  which  they 
may  be  disregarded,  amended,  modified,  or  another  statement  substi- 
tuted therefor,  except  in  the  single  instance  of  the  recanvass  of  void 
and  protested  ballots  under  an  order  of  the  court,  as  already  shown, 
and  for  the  correction  of  clerical  errors.  Nor  is  there  any  provision  of 
statutory  law  by  which  the  inspectors  may  regain  the  custody  of  the 
ballot  box,  or  giving  them  the  right  to  open  the  same  to  recount  or  re- 
canvass the  votes,  or  for  any  other  purpose.  The  only  statutory  provision 
conferring  upon  the  court  authority  to  direct  that  a  ballot  box  be  opened 
is  contained  in  section  111  of  the  Election  Law  as  follows : 

"Forttawltta  l^H>n  the  completion  of  such  original  statement  and  of  such  cer- 
tified copies  thereof,  and  the  proclamation  of  the  result  of  the  election  as  to 
each  candidate,  the  ballots  voted,  except  the  void  and  protested  ballots,  shall  be 
replaced  in  the  box  from  which  they  were  taken,  together  with  a  statement  as 
to  the  number  of  such  ballots  so  replaced.  Bach  such  box  shall  be  securely 
locked  and  sealed,  and  shall  be  deposited  with  the  officer  or  board  furnishing 
rach  boxM.    They  shall  be  preserved  inviolate  for  dx  months  after  such  elec- 
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tlon  and  m&j  be  opeaeA  and  their  contents  examined  npon  tbe  order  of  tbe 
Supreme  Gonrt  or  a  jnstlce  thereof,  or  a  county  Judge  of  such  county,  and  at 
the  expiration  of  such  time  the  ballots  may  be  disposed  of  In  the  discretion  of 
the  officer  or  board  haTlng  charge  of  them." 

The  purpose  of  the  Legislature  in  enacting  these  provisions  is  not 
clearly  declared  therein,  but  is  to  be  gleaned  from  a  consideration  of  the 
entire  election  law  and  other  laws  of  the  state.  We  think  full  scope 
may  be  given  thereto  without  attributing  to  the  Legislature  an  intent 
to  authorize  the  opening  of  the  ballot  lx)xes  for  the  purpose  of  a  re- 
count or  recanvass  of  the  votes  de  novo  by  the  election  officers.  It 
might  become  important  in  a  criminal  prosecution,  a  quo  warranto 
proceeding,  a  legislative  or  congressional  investigation,  to  determine 
the  validity  of  the  election  of  a  member  of  the  Legislature  or  of  Con- 
gress, and  perhaps  in  other  cases,  to  have  the  ballot  boxes  opened  to 
use  the  ballots  as  evidence. 

We  are  of  opinion  that,  if  it  be  competent  for  the  court  to  direct  the 
election  officers  to  now  perform  the  statutory  duty  they  should  have 
performed  election  evening,  their  sole  guide  in  the  performance  of  that 
duty  must  be  the  statute,  and  the  court  is  without  authority  to  impose 
any  limitation  thereon.  If  the  election  dficers  are  to  be  reconvened 
under  the  mandate  of  the  court  to  recount  the  votes,  on  account  of  the 
discrepancy  between  the  ballot  clerks'  return  and  the  tally  sheet,  it  is 
manifest,  I  think,  that  they  are  then  in  precisely  the  same  situation  as 
they  were  on  election  night,  before  filling  out  and  signing  the  original 
statement  of  the  canvass  and  certified  copies  thereof.  If  that  be  so,  it 
follows  that,  on  the  recount  required  by  the  statute  to  discover  their 
mistake,  they  not  only  would  have  the  right,  but  it  would  be  their 
duty,  to  reject  from  the  count  any  void  ballot  that  had  been  previously 
overlooked  or  erroneously  counted.  As  has  been  seen,  the  order  con- 
templates that  the  inspectors  are  to  proceed  de  novo  to  perform  their 
statutory  duty  as  of  election  night,  and  to  make  and  file  an  original  state- 
ment of  the  canvass  and  certifiied  copies  thereof,  as  if  none  had  been 
made,  except  that  the  resettled  order  limits  their  functions  to  the  votes 
for  the  three  officers  in  question;  but,  in  ordering  the  inspectors  to 
perform  one  statutory  duty,  the  court  has  forbidden  them  to  perform 
others  which  are,  that  they  must  not  count  void  ballots,  and  they  must 
on  the  request  of  any  election  officer  or  watcher,  as  provided  in  tKe  stat- 
ute, place  in  a  separate  envelope  with  the  void  ballots  protested  bal- 
lots. It  is  evident,  therefore,  that  if  there  be  any  authority  to  order 
a  recount  in  compliance  with  said  section  84,  the  order  should  not  limit 
the  statutory  duty  of  the  inspectors  on  the  recount. 

If  this  question  were  now  presented  to  the  courts  for  the  first  time, 
we  would  be  guided  by  our  own  judgment,  as  herein  hastily,  briefly,  and 
imperfectly  indicated,  and  vacate  the  order  upon  the  ground  that  it  is 
unauthorized ;  for  that  is  our  firm  conviction.  To  permit  such  proceed- 
ings by  mandamus  means  the  destruction  of  the  elaborate  scheme 
worked  out  by  degrees  by  successive  Legislatures  to  secure  a  prompt 
and  simultaneous  count  and  declaration  of  the  result  on  election  night. 
It  will  substitute  therefor  by  decision  of  the  court  a  protracted  judi- 
cial canvass  of  the  votes  in  every  election  district  of  the  state.  The  re- 
sulting delay,  uncertainty,  and  public  anxiety  can  readily  be  foreseen. 
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It  appears,  however,  that  a  majority  of  the  membera  of  the  Court  of 
Appeals  in  People  ex  rel.  Brink  v.  Way,  179  N.  Y.  174,  71  N.  E.  756, 
have  in  a  dictum  expressed  the  opinion  that  mandamus  would  lie  to 
compel  a  compliance  on  the  part  of  the  inspectors  with  this  very  pro- 
vision of  section  84  of  the  election  law,  and  the  Appellate  Division  in 
the  Second  Department,  within  the  boundaries  of  which  are  very  many 
election  districts  wherein  these  same  candidates  were  voted  for  and 
wherein  the  same  questions  may  arise,  has  decided,  in  a  case  not  dis- 
tinguishable in  principle  from  the  one  at  bar,  that  this  remedy  exists 
to  compel  the  performance  of  said  statutory  duty.  Matter  of  Stiles, 
69  App.  Div.  589,  75  N.  Y.  Supp.  278.  We  therefore  feel  constrained 
to  follow  the  decision  of  the  Second  Department.  But  as  we  regard 
its  doctrine  unsound,  a  stay  of  proceedings  should  be  granted,  to  the 
end  that,  before  the  inspe9tors  are  obliged  to  comply  therewith,  the 
Court  of  Appeals  may,  on  an  appeal  from  our  order,  which  should  be 
taken  and  brought  on  for  argument  immediately,  definitely  decide  this 
question  of  such  g^eat  public  importance. 

It  follows,  therefore,  that  the  order  should  be  modified,  by  conform- 
ing it  to  the  order  as  originally  entered,  except  that  the  words  "or  recan- 
vass"  should  be  stricken  out,  confining  the  direction  to  a  "recount" 
as  prescribed  in  the  statute,  and,  as  so  modified,  affirmed,  on  the  author- 
ity of  Matter  of  Stiles,  supra,  with  $10  costs  and  disbursements 
to  the  applicants.    All  concur. 


a09  App.  IMt.  309.) 

McOLOSKEY  v.  SUPREME  COUNCIL,  A.  L.  H. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  24.  1905.) 

1.  Ikbubancb— BErtEFioiAX  AsBooiATiona— Bt-Laws— Rktboactive  Bffxct. 

Where  by  tbe  express  terms  of  both  Insured's  application  for  Insurance 
In  a  beneficial  association  and  his  certificate  he  agreed  to  conform  to  all 
laws  and  rules  then  in  force,  or  which  might  be  thereafter  adopted,  and 
tbe  consideration  of  bis  certificate  was  stated  to  be  his  fnll  compliance 
with  all  the  by-laws  of  the  order  then  existing  or  thereafter  adopted, 
by-laws  subsequently  enacted,  scaling  his  certificate  in  case  of  death  from 
$5,000  to  $2,000,  and  providing  a  short  limitation  period  for  the  bringing 
of  suits  thereon,  when  r^^ularly  adopted,  were  retroactive  in  operation, 
and  became  efl^ectlTe  against  insured  and  his  beneficiaries,  except  as  to 
rights  which  had  become  fixed  as  to  the  insured  and  his  beneficiaries 
by  the  original  contract 

2.  Sake — Vested  Rights. 

Where  a  member  of  a  beneficial  association  was  authorized  by  law  to 
change  his  beneficiaries  viithout  their  consent  by  complying  with  certain 
rales  of  the  order,  such  beneficiaries  had  no  vested  interest  in  the  sum 
which  might  become  payable  to  them  in  case  the  member  died  without 
changing  the  beneficiaries,  so  as  to  entitle  them  to  object  to  the  validity 
of  a  by-law  binding  on  the  member,  reducing  the  amount  payable  under 
tbe  certificate. 

TEd.  Note. — ^For  cases  in  point  see  vol.  28,  Cent  Dig.  Insurance,  {§ 
1918,  1949.] 

8.  Sams— Membebs— EiSTOFFEL. 

Where  a  memt)er  of  a  beneficial  association,  for  17  months  after  his 
certificate  was  scaled  from  $o.000  to  $2,000  by  a  by-law  duly  enacted, 
paid  reduced  assessments,  which  were  much  less  than  be  would  have  paid 
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for  benefits  of  $6,000,  during  which  time  26  assemments  were  paid, 
without  making  aaj  protest  indicating  his  dissent  from  tba  action  of  the 
society,  he  would  be  held  to  have  assented  thereto. 

4*  Sam»— Fraud— Findings— EviDBKOE. 

In  a  suit  on  a  certificate  of  a  beneficial  association,  a  finding  that  for 
the  purpose  of  cheating  and  defrauding  plaintiff's  assignors  defendant 
falsely  represented  to  them  that  a  certain  by-law  bad  been  passed  by  de- 
fendant scaling  the  certificate  from  $5,000  to  $2,000,  etc.,  was  not  sup- 
ported b.T  evidence  that  one  of  defendant's  offlceib  stated  to  one  of  the 
beneficiaries  that  the  assessments  were  lowered,  and  they  were  obliged 
to  reduce  the  $5,000  certificate  to  $2,000  or  go  Into  bankruptcy,  or  give 
It  to  a  receiver  and  get  nothing. 

B.  Sahs—By-I/Aws— Reasonableness. 

Where  a  beneficial  association,  doing  an  insurance  business  on  the  as- 
sessment plan,  was  abtmt  to  become  a  bankrupt  the  passage  of  by-laws 
scaling  existing  certificates,  making  a  corresponding  reduction  In  assess- 
ments, and  creating  a  short  limitation  for  actions  against  the  associa- 
tion, was  not  unreasonable. 

&  Same— Release— Setti NO  Aside— FKAtrn. 

A  certificate  in  a  benefit  association  provided  for  a  compliance  by  the 
insured  with  any  by-laws  of  the  association  thereafter  ad<9ted.  A  by- 
law was  thereafter  passed  reducing  insured's  certificate  in  case  of  death 
from  $5,000  to  $2,000,  and  at  the  same  time  the  assessments  upon  insured 
were  reduced  pro  rata.  The  insured  continued  to  pay  the  assessments 
tor  some  17  months.  On  bis  death  the  beneficiaries  executed  a  release 
of  the  association  on  the  payment  by  It  to  them  of  $2,000.  At  the  time 
nothing  was  said  to  them  as  to  the  existence  of  any  amended  by-law,  or 
that  any  amended  by-law  it  had  adopted  was  valid,  or  in  any  way  af- 
fected the  rights  of  the  beneficiaries.  Held,  that  the  fact  that  at  the 
time  of  such  release  nothing  was  said  by  the  ofiScers  as  to  a  decision  of 
the  court  holding  the  by-laws  scaling  the  society's  outstanding  certifi- 
cates void  was  no  ground  for  setting  aside  the  release  on  a  claim  of  fraud. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Julia  McCloskey  against  the  Supreme  Council,  American 
Legion  of  Honor.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  T..  and  BARTLETT,  WOOD- 
WARD, RICH,  and  MILLER,  JJ. 

Henry  A.  Powell,  for  appellant. 
Laurence  G.  Goodhart,  for  respondent. 

RICH,  J.  On  November  3,  1882,  one  James  D.  Hall,  then  being  a 
member  in  good  standing  of  the  order  known  as  the  American  Legion 
of  Honor,  made  an  application  in  writing  to  St.  Johns  Council  No.  391 
for  the  benefits  of  a  sixth  degree  membership,  to  be  paid  upon  his  de- 
cease to  his  mother,  Catherine  Hall.  The  only  benefit  certificate  ap- 
pearing in  the  record  to  have  been  issued  to  him  is  dated  Februarv  28, 
1891,  and  is  payable,  one-half  to  each  of  his  sisters,  Eliza  and  Julia  Hall, 
the  assignors  of  the  plaintiff.  It  is  presumable  that  a  certificate  was 
issued  at  the  time  of  the  application  payable  to  the  mother,  which  nine 
years  later  was  superseded  by  the  certificate  payable  to  the  sisters.  The 
application  contained  the  following  clause : 

"I  agree  to  make  punctual  payment  of  all  dues  aiid  assessments  for  which 
I  may  become  liable,  and  to  conform  in  all  respects  to  the  laws,  rulee,  and 
usages  of  the  order  now  in  force,  or  which  may  hereafter  be  adopted  by  the 
same." 
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The  consideration  stated  in  the  certificate  issued  is : 

"The  full  compliance  with  all  the  by-lawB  of  the  Supreme  Council,  A.  L.  of 
H.,  now  existing  or  hereafter  adopted,  and  the  conditions  herein  contained." 

The  appellant  is  a  fraternal  benefit  society,  representative  in  its  char- 
acter, delegates  being  elected  from  local  councils  to  the  grand  councils 
and  from  the  latter  to  the  Supreme  Council,  its  highest  body.  Its  con- 
stitution at  the  time  Hall  became  a  member  and  at  the  time  said  certifi- 
cate was  issued  contained  the  following,  among  other  provisions,  under 
the  title  "The  Objects  of  the  Order" : 

"(B)  To  establish  a  benefit  fund,  from  which,  on  the  satisfactory  evidence  of 
the  death  of  a  beneficial  member  of  the  order,  who  has  complied  with  all  its 
lawfol  requirements,  a  sum  not  exceeding  five  thousand  dollars  shall  be  paid 
to  the  flamlly,  orphans,  or  dependents,  as  the  member  may  direct" 

Its  laws  provided : 

"Five  thousand  dollars  shall  be  the  highest  amount  paid  by  this  order  on 
the  death  of  a  memba.  This  sum  shall  be  paid  on  the  death  of  every  sixth 
clegree  member  *  *  •  provided,  however,  that  should  a  death  occur  when 
one  assessment  on  each  member  would  not  amount  to  five  thousand  dollars, 
then  the  sum  paid  shall  be  a  proportionate  amount  of  one  assessment  on 
each  member  in  good  standing  in  the  order  at  the  date  of  death,  according 
to  the  degree  of  the  deceased  member,  and  such  amoimt  shall  be  all  that  can 
be  claimed  by  any  one.  •  *  *  Applicants  shall  enter  upon  their  applica- 
tion the  name  or  names  of  the  members  of  their  family  or  those  dependent 
upon  them  to  whom  they  desire  their  benefit  paid,  and  the  same  shall  be  en- 
tered In  the  benefit  certificate  by  the  Supreme  Secretary,  subject  to  such  fu- 
ture disposal  of  the  benefit  among  their  dependents  as  they  thereafter  direct. 
Members  may  at  any  time,  when  In  good  standing,  surrender  their  certificate, 
and  have  a  new  one  issued,  payable  to  such  beneficiary  or  beneficiaries  de- 
pendent upon  them  as  they  may  direct,  upon  the  payment  of  a  certificate  fee 
of  fifty  cents." 

Neither  the  constitution  nor  by-laws  contained  a  limitation  of  the 
time  for  commencing  an  action  on  the  certificate.  In  the  year  1899  the 
defendant  added  to  its  by-laws  one  in  the  following  language : 

"No  action  at  law  or  in  equity  in  any  court  shall  be  brought  or  maintained 
on  any  clause  or  claim  arising  out  of  any  membership  or  benefit  certificate, 
unless  such  action  Is  brought  within  one  year  from  the  time  when  such  action 
accrues.  Such  right  of  action  shall  accrue  00  days  after  all  proofs  called 
tot,  in  case  of  death  of  a  member,  shall  have  been  famished." 

And  in  August  of  that  year  the  defendant  amended  its  by-law  estab- 
lishing the  amount  to  be  paid  on  the  death  of  a  member,  such  amend- 
ment to  take  effect  on  October  1,  1900,  so  that  it  read  as  follows : 

"Two  thousand  dollars  shall  be  the  highest  amount  paid  by  the  order  on 
the  death  of  a  member  upon  any  benefit  certificate  heretofore  or  hereafter 
Issued.  This  sum  shall  be  paid  on  the  death  of  every  member  holding  a  l>ene- 
flt  certificate  of  two  thousand  dollars  or  over." 

Hall  paid  all  the  assessments  called  for  by  defendant  down  to  October 
1, 1900,  upon  the  basis  of  benefits  to  the  amount  of  $5,000,  each  assess- 
ment being  for  $24,  and  thereafter  to  the  time  of  his  death  paid  assess- 
ments called  for  on  the  basis  of  benefits  of  $2,000,  each  assessment  being 
for  $9.60,  without  protest  or  complaint  against  the  action  of  the  society 
in  the  amendment  of  such  law,  and  its  consequent  effect  on  his  certifi- 
cate. He  died  March  3,  1902,  in  good  standing.  Proofs  of  his  death 
were  filed  with  defendant  on  or  before  July  10,  1902.    In  April,  1901. 
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in  an  action  brought  t>y  one  Langan  against  the  American  Legion  of 
Honor,  it  was  held  by  the  Special  Term  that  the  amended  law  reducing 
payments  of  $5,000  benefit  certificates  of  deceased  members  to  $2,000 
was  inoperative  and  void.  The  defendant  learned  of  this  decision  May 
3,  1901.  Prior  to  July  18,  1902,  officers  of  the  local  council  of  de- 
fendant of  which  deceased  was  a  member  had  a  conversation  with  the 
sisters  (beneficiaries)  of  said  Hall,  Julia  Hall  Loader  and  Eliza  Hall, 
and  the  record  shows  that  it  was  stated  to  them  that : 

"The  assessments  were  lowered,  and  tbey  were  obliged  to  reduce  the  fiye 
thousand  dollar  certiflcates  to  two  thousand  dollars,  or  go  into  bankruptcy, 
or  give  It  to  a  receiver  and  get  nothing.  Q.  (By  the  Court) :  He  offered  to 
glv«  you — asked  you  to  take — two  thousand  dollars  in  full  for  the  loss  on  the 
policy?  A.  He  did  not  say  anything  about  being  in  full  to  me.  He  did  not 
propose  to  give  me  any  more ;  but  he  proposed  to  give  me  two  thousand  dol- 
lars. *  *  *  Q.  Did  Mr.  Rankin  or  Mr.  Franklin  or  any  person  say  to 
you  there  had  been  any  decision  at  all  declaring  or  adjudging  that  the  re- 
duction of  by-laws  was  Illegal?  •  •  •  A.  No.  By  the  Court:  •  •  • 
He  did  not  tell  me  that  any  case  had  been  decided  holding  that  the  reduction 
was  void.  He  did  not  tell  me  about  the  Langan  Case  being  decided.  Q.  Did 
he  tell  you  of  passing  the  by-laws  reducing  these  benefits?  A.  He  did  not  say 
anything  to  me  at  all." 

As  the  result  of  the  negotiations  then  had,  the  defendant  on  July 
10th  issued  a  written  instrument  in  the  following  language : 

"12,000.00  No.  14,796 

"American  Legion  of  Honor. 

"Benefit  Fund. 

"Boston,  July  10,  1902. 
"Pay  to  the  order  of  Bliza  Hall  and  Julia  Hall,  sisters  of  late  James  D.  Hall, 
^  each,  two  thousand  dollars,  in  accordance  with  benefit  certificate  No. 
152,700  of  James  D.  Hall,  late  third  degree  member  of  Acme  Council  No.  8, 
A.  L.  of  H.,  located  at  Brooklyn,  state  of  New  York. 

"Wm.  N.  Davenport 

"Supreme  Commander. 
"Adam  WamoCk, 

"Supreme  Secretary. 
"[Seal.!  Geo.  W.  Kendrlck,  Jr., 

"Supreme  Treasurer. 
"To  Third  National  Bank,  Philadelphia,  Pa." 

— which  the  beneficiaries  received,  indorsed  on  the  back  as  follows: 
"Eliza  Hall,  Julia  Hall  (Julia  Hall  Loader) ,  sisters  of  the  late  James  D. 
Hall.  [Seal.],"  and  the  draft  was  paid  by  the  bank  on  which  it  was 
drawn  July  24,  1902.  Under  date  of  July  18,  1902,  the  beneficiaries 
indorsed  upon  the  benefit  certificate  the  following,  and  delivered  said 
certificate  to  the  defendant  for  cancellation : 

"Undersigned  beneficiary  named  In  the  within  benefit  certificate  hereby 
acknowledges  having  received  the  amount  herein  agreed  to  be  paid,  and  this 
certificate  Is  hereby  surrendered  to  the  Supreme  Council,  American  Legion  of 
Honor,  tar  cancellation. 

"Dated  July  18th,  A.  D.  1902.  Julia  Hall  Loader. 

"Blisa  HalL" 

— And  also  signed  and  delivered  the  following  release : 

"Death  No.  14.706. 

"Release. 

"Know  all  men  by  these  presents,  that  we,  Eliza  HIall  and  Julia  Hall  Loader, 
beneficiaries  of  the  late  James  D.  Hall,  do  hereby  remise,  release,  and  forever 
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dlacharge  the  Supreme  CotmcH,  American  Legion  of  Honor,  Its  Buccessors  and 
asBlgna,  of  and  from  all,  and  all  manner  of,  actions  and  causes  of  action,  suits, 
debts,  dues,  accounts,  bonds,  covenants,  contracts,  agreements.  Judgments, 
claims,  and  demands  wbatsoeyer,  in  law  or  equity,  wbicli  against  the  said 
Supreme  Council,  American  Legion  of  Honor,  I  ever  bad,  now  have,  or  which 
my  heirs,  executors,  administrators,  or  assigns,  or  any  of  them,  hereafter  can, 
shall,  or  may  have  for  or  by  reason  of  any  cause,  matter,  or  thing  whatso- 
ever, from  the  beginning  of  tbe  world  to  date  of  these  presents. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  this  eight- 
eenth day  of  July,  in  tbe  year  of  our  Lord  one  thousand  nine  hundred  and 
twa  Julia  Hall  Loader.    [L.  S.] 

"Eliza  HaU.    [L.  S.] 
"Signed,  sealed,  and  delivered  In  the  presence  of : 

"Geo.  B.  Heald.    [L.  S.] 
"R.  R.  Franklin.    [L.  S.] 
"Thomas  F.  Sllllman.    [L.  S.]" 

On  July  8,  1903,  said  beneficiaries  executed  and  delivered  to  the  re- 
spondent the  following  instrument : 

"In  consideration  of  the  sum  of  one  dollar  to  us  in  hand  paid  by  Julia  Mc- 
Closkey,  wife  of  Felix  R.  McGloskey  of  the  borough  of  Brooklyn,  state  of  New 
York,  we,  Eliza  Hall  and  Julia  Hall  Loader,  of  the  borough  of  Manhattan, 
state  as  aforesaid,  do  hereby  sell,  assign,  and  transfer  and  set  over  to  the 
said  Julia  McCloskey  all  our  right,  title,  and  interest  in  and  to  a  certain  policy 
or  certificate  of  insurance  Issued  by  the  American  Legion  of  Honor  to  James 
D.  Hall,  the  late  brother  of  said  Julia  Hall  Loader  and  Eliza  Hall,  which 

said  policy  or  certificate  is  dated ,  and  is  for  the  sum  of  five  thousand 

(^,000)  dollars,  and  is  payable  to  us  as  beneficiaries,  and  in  and  to  any  and 
all  causes  of  action  thereunder.  And  we  do  hereby  appoint  her,  tlie  said  Julia 
McGloskey,  our  true  and  lawful  attorney  to  collect  the  same,  by  suit  or  other- 
wise, and  In  our  name  or  otherwise. 

"In  witness  whereof,  we  Iiave  herennto  set  our  hands  and  seals  thl8<8tb 
day  of  July,  1903.  Eliza  Hall. 

"Julia  Hall  Loader. 

"In  the  presence  of  Jos.  Isaacs." 

Thereafter,  and  on  October  24,  1903,  this  action  was  commenced. 
The  trial  court  vacated  and  set  aside  the  indorsement  made  on  the  bene- 
fit certificate,  the  surrender  of  said  certificate  and  said  release,  declared 
them  null  and  void,  and  directed  judgment  for  the  plaintiff  for  $3,320, 
which  was  later  by  stipulaticm  reduced  to  $3,166,83.  From  the  judg- 
ment entered  in  accordance  with  this  direction,  this  appeal  is  taken. 

We  are  called  upon  to  determine,  among  other  questions,  the  leeal 
effect  upon  James  B.  Hall  and  the  beneficiaries  named  in  his  benefit 
certificate,  the  plaintiff's  assignors,  of  the  amendment  ad(:q>ted  by  the 
appellant  to  its  laws  reducing  all  outstanding  certificates  exceeding  $2,- 
000  in  amount  to  $2,000,  and  the  provision  requiring  the  commencement 
of  an  action  within  one  year  after  the  cause  of  action  accrued,  which 
amendment  was  adopted  after  the  issuance  to  Hall  of  the  certificate 
upon  which  this  action  is  based ;  and  in  the  consideration  of  this  ques- 
tion we  must  keep  in  mind  the  distinction  between  the  legal  rights  of 
the  holder  of  an  insurance  policy  in  an  insurance  company  and  the 
holder  of,  or  beneficiary  named  in,  a  benefit  certificate  in  a  fraternal 
order.  This  case  was  decided  by  the  trial  court  upon  the  principle 
that  the  appellant  could  not  by  action  taken  subsequent  to  the  issuance 
of  the  benefit  certificate  to  Hall  adopt  an  amendment  changing  the 
provisions  of  such  certificate  by  reducing  the  amount  payable,  or  limit- 
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tag  the  time  within  which  an  action  to  compel  its  payment  could  be 
commenced,  because  the  result  of  such  an  action  would  be  to  impair 
the  vested  rights  of  the  beneficiaries  named  in  the  certificate ;  and  it  was 
assumed  that  such  beneficiaries  had  a  fixed  and  vested  right  both  in  the 
certificate  and  in  the  sum  required  to  be  paid  by  its  provisions. 

The  underlying  principle  of  such  decision  is  sustained  bv  many  late 
authorities,  including  decisions  of  this  court,  and  is  too  well  established 
to  be  the  subject  of  controversy  in  cases  where  it  is  applicable ;  but  I 
do  not  think  it  applies  to  or  governs  the  rights  of  the  parties  to  this  ac- 
tion, for  the  reason  that  there  is  absent  the  essential  elements  upon 
which  it  rests,  viz.,  a  vested  right  in  the  beneficiaries  in  the  certificate 
to  the  extent  of  full  payment,  of  which  they  could  not  be  deprived  with- 
out their  consent.  The  constitution  and  laws  of  the  ai^Uant,  the  appli- 
cation, and  the  certificate  constitute  the  contract  which  existed  between 
the  appellant  and  Hall,  and,  construed  together,  measure  the  rights  of 
these  litigants.  The  beneficiaries  are  not  shown  to  have  paid  any  part 
of  the  expenses  incident  to  the  membership  of  their  brother  in  the  so- 
ciety, or  of  the  assessments  made  against  him.  By  the  express  terms  of 
both  the  application  and  certificate.  Hall  agreed  to  conform  in  all  res^ 
pects  to  the  "laws,  rules,  and  usages  of  the  order  now  in  force,  or  which 
may  hereafter  be  adopted,"  and  the  consideration  of  the  certificate  is 
therein  stated  to  be  his  "full  compliance  with  all  the  by-laws  of  the  Su- 
preme Qjuncil,  A.  L.  of  H.,  now  existing  or  hereafter  adopted."  Un- 
der these  conditions,  all  by-laws  regularly  adopted  by  the  appellant 
became  retrospective  as  well  as  prospective  in  their  operation  and  effect 
upon  Hall  and  his  beneficiaries,  except  as  to  rights  which  had  become 
fixed  or  vested  by  the  terms  of  the  original  contract.  Shipman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  67  N.  E.  83,  63  L.  R.  A.  347.  If 
the  rights  referred  to  were  not  vested  in  Hall  or  his  beneficiaries,  the 
amendments  recited  could  legally  be  adopted  by  the  society,  and  were 
binding  upon  its  members  and  their  appointees.  It  was  held  in  Sabin 
V.  Phinney,  134  N.  Y.  423,  31  N.  E.  1087,  30  Am.  St.  Rep.  681,  in  an 
action  upon  a  certificate  of  membership  issued  by  a  fraternal  order 
to  one  Sabin,  carrying  with  it  death  benefits  payable  to  his  wife, 
the  plaintiff,  which  Sabm  subsequently  caused  to  be  changed  and  made 
payable  to  Phinney,  the  defendant,  that : 

"The  relation  which  existed  between  Sabin  and  the  society  subjected  Mm 
to  certain  burdens  and  entitled  him  to  certain  benefits  during  the  continuance 
of  his  membership,  and  It  he  died  while  in  good  standing  in  the  order,  his  ap- 
pointee became  entitled  to  a  certain  sum.  This  relation  could  be  terminated 
at  any  time  at  the  will  of  the  member,  and  the  appointee  was  changeable 
from  time  to  time  as  he  might  elect  If  we  choose  to  term  this  relation  a 
contract,  and. it  was  established  by  agreement,  the  contract  gave  the  right 
of  change  of  the  ben^dary  with  or  without  reason.  Any  person  who  became 
an  appointee  in  such  a  certificate  took  the  position  subject  to  the  absolute 
right  of  the  member  to  substitute  a  new  one  at  any  moment  The  rights  ac- 
quired by  the  member  by  virtue  of  this  relation  did  not  amount  to  a  chose  In 
action.  He  had  no  interest  In  the  society  that  was  assignatile  or  transferable 
until  eeme  right  of  action  had  accrued.  The  appointee  had  no  vested  interest 
in  the  sum  which  might  In  a  contingency  become  payable  on  deatb  of  tbe 
member." 

All  of  the  facts  upon  which  the  court  based  this  conclusion  exist  in 
the  case  at  bar.    It  is  inferable  from  the  facts  here  that  Hall  assented 
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to  the  change  made  in  the  by-law.  For  17  months  after  it  took  effect 
and  became  operative,  he  paid  the  reduced  assessments,  which  were 
$374.40  less  than  he  would  have  paid  for  the  benefits  of  $5,000.  Twen- 
ty-six assessments  were  made  during  that  time.  It  necessarily  follows 
that  on  26  different  occasions  before  his  death  his  attention 
was  directed  by  the  reduced  assessments  to  the  fact  that  his  benefits 
had  been  reduced  correspondingly,  notwithstanding  which  he  is  not 
shown  to  have  made  any  complaint  or  protest,  or  taken  any  action  indi- 
cating his  dissent  from  the  action  of  the  society.  In  this  the  case  at 
bar  is  distinguishable  from  the  Langan  case,  in  which  the  member  re- 
fused to  assent  to  the  action  of  the  society,  and  tendered  the  assess- 
ments upon  the  basis  of  an  insurance  of  $5,000,  notifying  it  that  he  would 
keep  the  tender  of  payment  of  all  assessments  legally  called  in  the 
future  good  on  that  basis.  Langan  v.  Supreme  Council,  Am.  L.  of  H., 
174  N.  Y.  266,  66  N.  E.  932.  In  Shipman  v.  Protected  Home  Circle, 
supra,  an  action  based  on  a  certificate  of  a  co-operative  life  insurance 
company,  which  amended  its  by-laws  after  the  issuance 'of  the  certifi- 
cate, the  court  again  considered  this  question,  and  Judge  Werner, 
after  stating  the  principles  applicable  to  holders  of  policies  of  insur- 
ance, says: 

"It  is  undoubtedly  true  that  In  the  case  of  a  contract  valid  at  Its  inception 
such  vested  rights  cannot  be  affected  or  impaired  by  the  subsequent  fraud  or 
wrong  of  the  insiu'ed.  But  what  are  the  vested  rights  of  a  beneflelary  under  a 
certificate  like  the  one  held  by  the  plaintiff  herein?  The  argument  In  her  be- 
half proceeds  npon  the  theM'y  that  there  is  a  strict  analogy  between  regular 
life  Insnrance  and  co-operative  or  assessment  life  insurance,  and  this  is  where 
we  think  the  inherent  weakness  of  plaintiff's  case  becomes  apparent.  Under 
the  ordinary  life  insurance  policy  taken  out  by  the  insured  for  the  benefit  of  a 
third  person,  or  by  a  third  person  for  his  own  benefit  on  the  life  of  the  In- 
sured, the  beneficiary  takes  a  rested  interest  in  the  policy  and  the  fund  pay- 
able thereon  from  the  moment  that  the  policy  Is  delivered.  His  rights  when 
once  thus  vested  cannot  be  defeated-  by  the  subsequent  acts  of  the  assured. 
The  assured  has  no  power  of  disposition  over  the  same  without  the  consent  ct 
the  beneficiary,  and  npon  the  death  of  the  Insured,  neither  his  personal  repre- 
sentatives nor  bis  creditors  have  any  interest  m  the  proceeds  of  such  a  con- 
tract *  *  •  A  contract  of  Insurance  based  upon  membership  in  a  benefit 
society  rests  upon  radically  different  legal  principles  than  those  which  govern 
the  ordinary  life  insurance  policy." 

After  citing  and  quoting  from  Bacon  on  Benefit  Societies  and  the 
case  of  Sabin  v.  Phinney,  to  which  I  have  hereinbefore  referred,  the 
opinion  continues : 

"So  the  plaintifT,  as  the  beneficiary  named  in  the  certificate  herein,  took  it 
subject  to  change  in  accordance  with  the  constitution  and  by-laws  of  the  de- 
fendant, and,  therefore,  she  acquired  no  vested  interest  in  either  the  certificate 
or  the  money  to  be  paid  upon  It  The  foregoing  views  as  to  the  effect  of  such 
a  contract  as  the  one  at  bar  do  not  depend  wholly  upon  the  authority  of  the 
reported  cases,  for  the  statute  itself  (Insurance  Law,  Laws  1892,  p.  2025,  c. 
C90,  i  238)  provides  in  express  terms  that  a  member  of  a  benefit  society  has 
the  right  to  change  the  beneficiary  named  in  the  certificate  without  the  con- 
sent of  a  previously  named  beneficiary.  Plaintiff's  rights  were  subject  to  re- 
vocation; they  could  be  afTected  by  the  acts  of  her  husband;  they  were  de* 
pendent  upon  the  limitations  of  the  contract  by  which  her  husband  was 
bound;  and,  in  short,  were  no  greater  than  those  of  the  husband's  personal 
representatives  would  have  been  in  an  ordinary  contract  of  Insurance,  where. 
In  they  might  have  been  named  as  beneficiaries." 

90  N.Y.S.— 28 
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In  the  case  at  bar  the  facts  are  substantially  the  same.  The  appli- 
cation and  certificate  contain  the  same  provisions  as  to  the  by-laws 
and  constitution  of  the  two  societies,  and  the  principles  there  enun- 
ciated control  the  disposition  of  the  issues  presented  here  to  the  extent 
of  requiring  a  decision  that  the  amendment  adopted  and  limitation  add- 
ed, if  valid,  rep^lar,  and  in  accordance  with  die  provisions  of  appel- 
lant's constitution,  were  not  void  or  inoperative  because  of  rights  in 
Hall  or  his  beneficiaries  which  had  become  fixed  or  vested  in  them  by 
the  terms  of  the  original  contract.  In  the  absence  of  evidence  or  a 
finding  to  the  contrary,  we  must  assume  such  validity  and  regularity. 
Brundin  v.  Supreme  Council,  13  App.  Div.  147,  149,  43  N.  Y.  Supp. 
1043 ;  Shipman  v.  Protected  Home  Circle,  supra.  They  became  part 
of  the  contract  between  appellant  and  Hall,  bound  him  and  his  bene- 
ficiaries, and  therefore  require  a  reversal  of  this  judgment. 

There  is  another  reason  why  the  judgment  cannot  stand.  Although 
the  complaint  alleged,  and  the  trial  court  found  as  fact,  that : 

"With  the  purpose  of  cheating  and  detratiding  the  said  BUza  Hall  and  Julia 
Hall  Loader,  and  to  induce  them  to  surrender  the  said  policy  or  benefit  certifi- 
cate aforesaid  for  less  than  Its  face  value,  and  to  discharge  the  liability  of 
this  defendant  thereon,  the  defendant  falsely  stated  and  represented  to  said 
Eliza  Hall  and  Julia  Hall  Loader  that  a  certain  by-law  had  been  passed  by 
the  defendant  providing  tliat  the  amount  payable  under  the  aforesaid  benefit 
co-tlflcate  or  policy  of  Insurance  held  by  the  said  James  D.  Hall,  to  wit,  the 
sum  of  five  thousand  ($5,000)  dollars,  had  been  reduced  by  the  defendant  to 
the  sum  of  tivo  thousand  (92,000)  dollars,  was  at  said  time,  to  wit,  at  the 
death  of  said  James  D.  Hall  on  the  second  day  of  March,  1902,  a  good,  valid, 
subsisting,  legal,  and  existing  by-law,  and  In  full  force  and  effect  In  the  state 
of  New  York,  and  that  it  applied  to  and  affected  said  certificate ;  that  the  said 
by-law,  as  amended,  was  In  all  respects  legal  and  authorized  and  binding  upon 
the  plaintiff,  and  applied  to  and  affected  the  said  benefit  certificate  held  by 
her,  and  that  the  said  amended  by-law  was  In  full  force  and  effect;  that  the 
said  representations,  and  each  of  them,  so  made,  as  aforesaid,  by  the  defend- 
ant were  false,  and  were  by  it  known  to  be  false,  and  were  known  to  be 
false  by  the  officers  of  the  defendant,  who  made  the  same  when  the  same 
were  made." 

Such  and  similar  statements  and  representations  are  found  by  the 
court  to  have  been  made  in  his  other  findings  of  fact.  There  was  no 
evidence  given  which  sustains  such  findings ;  on  the  contrary,  the  evi- 
dence expressly  negatives  the  existence  of  such  facts.  The  only  wit- 
ness testifying  upon  the  subject  was  Eliza  Hall,  one  of  the  beneficiaries. 
The  only  statement  testified  to  by  her  as  having  been  made  was  that 
"the  assessments  were  lowered,  and  they  were  obliged  to  reduce  the 
five  thousand  dollar  certificates  to  two  thousand  dollars,  or  go  into 
bankruptcy,  or  give  it  to  a  receiver  and  get  nothing."  The  witness  tes- 
tified that  nothing  was  said  to  her  about  the  passing  of  the  amended 
by-law  or  its  existence.  The  evidence  not  only  fails  to  support  the  find- 
ings, but  there  is  no  proof  that  the  statement  she  says  was  made  was 
not  true  in  fact.  The  reduction  was  the  formal  act  of  the  S4>pellant, 
under  legal  advice,  and  at  a  time  when  a  decision  of  this  state  (Hutch- 
inson V.  Supreme  Tent,  etc.,  68  Hun,  355,  22  N.  Y.  Supp.  801)  held 
such  action  to  be  legal.  It  was  three  years  after  the  amendment  had 
been  adopted  when  tfie  Court  of  Appeals,  in  Weber  v.  Supreme  Tent  of 
K.  of  M.,  172  N.  Y.  490,  65  N.  E.  258,  92  Am.  St.  Rep.  753,  announced 
a  different  doctrine,  where  the  amendment  was  held  to  be  unreason- 
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able,  and  to  deprive  the  insured  of  the  benefit  of  his  contract.  The 
amendments  under  consideration  in  this  case  cannot  be  said  to  be  unrea- 
sonable. The  one  reducing  the  amount  to  be  paid  on  a  $5,000  certifi- 
cate operated  to  reduce  the  assessments  made  after  it  took  effect  in 
the  same  ratio  that  the  payment  was  reduced,  which  seems  to  have  been 
perfectly  satisfactory  to  the  member  whose  certificate  it  affected;  and 
in  the  Weber  Case  it  did  not  appear,  as  it  does  in  the  case  at  bar, 
that  by  the  terms  of  the  originjj  contract  the  rights  of  the  member 
and  his  appointees  were  expressly  dependent  upon  the  by-laws  of  the 
society  then  existing  or  thereafter  adopted. 

There  is  no  evidence  in  the  record  establishing  fraud  as  the  result 
of  any  representations  or  statements  made  by  the  appellant  or  its  officers, 
and  the  findings  of  fact  referred  to  are  wholly  without  sustaining 
evidence.  It  is  true  that  defendant's  representatives  did  not  at  the 
time  of  the  settlement  disclose  to  the  beneficiaries  that  the  Special  Term 
had  held  in  the  Langan  Case  that  appellant's  amended  by-law  of  1900, 
reducing  the  amount  payable  on  outstanding  $5,000  certificates  to 
$2,000,  was  void ;  but  it  is  equally  true  that  the  defendant  had  not  assert- 
ed the  existence  of  an  amended  by-law,  or  that  any  amended  by-law  it 
had  adopted  was  valid,  or  in  any  manner  affected  the  rights  of  the  bene- 
ficiaries, or  constituted  a  legal  right  of  the  society  to  insist  that  the  ben- 
eficiaries were  entitled  to  the  payment  of  $2,000  only  on  their  certificate. 
An  entirely  different  case  is  presented  here  than  was  before  this  court  in 
Simon  v.  Supreme  Council,  91  App.  Div.  390,  86  N.  Y.  Supp.  866,  and 
the  decision  in  that  case  is  not  an  authority  for  holding  that  defendant's 
failure  to  advise  the  assignors  of  respondent,  at  the  time  of  the  settle- 
ment, of  the  decision  in  the  Langan  Case  constituted  fraud  entitling  the 
plaintiff  to  the  relief  she  obtained  in  the  trial  court.  No  duty  rested 
upon  the  appellant,  under  the  circumstances  proven  in  this  action,  to 
inform  the  beneficiaries  of  the  decision  in  the  Langan  Case;  conse- 
quently, fraud  cannot  be  predicated  thereon,  and  such  omission  does 
not  present  a  case  entitling  plaintiff  to  equitable  relief. 

The  exceptions  taken  to  the  findings  of  fact  and  of  law  baged  there- 
on were  well  taken. 

The  fraud  alleged  in  the  complaint  not  having  been  established,  the 
disposition  of  the  appeal  is  controlled  by  the  decision  of  the  Court  of 
Appeals  in  Simons  v.  American  Legion  of  Honor,  ITS  N.  Y.  263,  70 
N.  £.  776,  and,  the  evidence  establishing  all  of  the  essential  elements  of 
an  accord  and  satisfaction,  within  the  principles  established  by  that 
decision,  this  action  cannot  be  maintained. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial  grant- 
ed :  costs  to  abide  the  event. 

JENKS,  J.,  concurs.  HIRSCHBERG,  P.  J.,  and  BARTLBTT  and  MILLER, 
JJ.,  concur  In  the  result,  on  the  ground  that  there  was  no  evidence  given  es- 
tabliehing  the  scope  and  effect  of  the  decision  in  the  Langan  Caae,  and  hence 
no  basis  for  a  finding  of  fraud. 
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(109  App.  DlT.  679.) 

BIODLB  PUROHASINO  GO.  t.  SNTDER  et  aL 

(SuiMreme  Court,  Appellate  Division,  FliBt  Department.    December  8,  1906.) 

1.  Tbubts— Accounting  bt  Tbttsteb— Action— Pleadino—Adsiissiors. 

In  an  action  for  an  accounting:  plaintiff  alleged  that  It  deposited  a  cer^ 
tain  sum  with  defendants,  who  received  the  same  as  trustees  for  the 
purpose  of  acquiring  certain  property  for  the  benefit  of  plaintiff  and  other 
creditors  of  a  corporation,  and  that  in  reliance  on  certain  letters  and  re- 
ports rendered  by  defendants  to  plaintiff  and  made  a  part  of  the  com- 
plaint, showing  the  disposition  of  the  money  so  received,  plaintiff  de- 
posited an  additional  sum  with  defendants,  who  received  the  same  as 
trustees  and  for  the  purposes  set  out  in  the  letters  and  reports,  and  that 
defendants  wasted  and  squandered  a  large  part  of  the  money  bo  re- 
ceived, and  had  failed  to  account  thorefor.  Held,  that  by  making  the 
letters  and  reports  a  part  of  the  complaint  plaintiff  did  not  admit  the 
truth  of  the  statements  therein,  so  as  to  constitute  them  an  accounting, 
barring  it  from  the  relief  prayed  for. 

2.  Sakb— Disposition  of  Monet— Bubdkn  of  Pboof. 

The  burden  was  on  defendants  to  show  what  they  did  with  the  money 
and  property  while  it  was  in  their  possession  or  charge. 

[Ed.  Note. — For  cases  In  point,  see  vol.  47,  Cent  Dig.  Trusts,  S  426.] 

8.  SAitx— NECKsaABT  Pasties. 

The  complaint  further  alleged  that  defendants  purchased  certain  prop- 
erty sold  under  mortgage  foreclosure  and  turned  the  same  over  to  a  new 
corporation  formed  by  them,  but  made  no  claim  against  either  the  old  or 
new  corporation,  or  their  offlceis,  nor  alleged  a  transfer  by  defendants 
of  the  property  held  in  trust  by  them  to  the  new  company.  Held,  that 
neither  corporation  was  a  necessary  party. 

4.  Sake— lupBOPEB  Joindbb  or  Causes  of  Aofion— DEMxntBEB. 

The  cause  of  action  alleged  not  relating  to  the  fund  collected  by  de- 
fendants but  simply  to  the  money  paid  by  plaintiff,  the  complaint  was 
not  demurrable  because  asking  relief  against  defendants  personally  and 
as  trustees. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Biddle  Purchasing  Company  against  Valentine  P. 
Snyder  and  others.  From  an  interlocutory  judgment  overruling  de- 
murrers to  the  complaint,  defendants  appeal.     Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

William  F.  Goldbeck,  for  appellants. 
Ralph  S.  Rounds,  for  respondent, 

McLAUGHLIN,  J.  The  defendants,  individually  and  as  committee 
of  creditors  of  the  Archer  &  Pancoast  Company,  a  corporation,  de- 
murred to  the  complaint.  The  demurrers  were  overruled,  and  they 
have  appealed.  They  urge  upon  the  appeal  that  the  demurrers  should 
have  been  sustained  (1)  because  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  (2)  because  there  is  a  de- 
fect of  parties  defendant,  in  that  neither  the  Archer  &  Pancoast 
Company  nor  the  Archer-Pancoast  Company  is  joined;  and  (3)  for 
the  reason  that  causes  of  action  have  been  improperly  united,  viz., 
a  cause  of  action  against  them  individually  and  one  against  them 
as  a  committee  of  the  creditors  of  the  Archer  &  Pancoast  Company. 

The  action  is  in  equity  for  an  accounting.    The  complaint  alleges. 
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in  substance,  that  on  or  about  the  14th  of  November,  1898,  the  plain- 
tiff was  the  owner  and  holder  of  36  certain  promissory  notes  in  writ- 
ing made  by  the  Archer  &  Pancoast  Company,  which  amounted  in  the 
aggregate  to  $17,500 ;  that  on  said  day  certain  holders  of  similar  notes 
of  the  Archer  &  Pancoast  Company  caused  to  be  issued  to  all 
holders  of  such  notes  a  circular  letter,  signed  by  them,  which  letter 
is  made  a  part  of  the  complaint,  and  inclosed  with  it  was  the  form  of 
a  letter  to  the  committee,  a  copy  of  which  is  also  annexed  to  the 
complaint ;  that  thereafter,  and  on  or  about  the  16th  of  March,  1899, 
the  plaintiff  received  a  letter  from  the  defendants  requesting  the  said 
note  holders  to  deposit  with  the  .defendants  certain  sums  of  money 
"upon  the  trusts  and  conditions  and  for  the  purposes  set  forth  in 
said  letter";  that  on  the  22d  of  the  same  month,  relying  upon  the 
statements  contained  in  these  letters,  the  plaintiff  deposited  with  the 
defendants  the  sum  of  $5,250,  in  trust  and  for  the  purposes  set  forth 
in  their  letters;  that  the  defendants  received  the  same  in  trust  for 
the  purposes  stated;  that  subsequently  the  defendants,  as  trustees 
of  the  plaintiff,  received  and  realized  large  sums  of  money  and  prop- 
erty of  large  value,  which  should  have  been  held  and  administered  by 
them  for  the  benefit  of  the  plaintiff  under  the  trust,  but  that  they 
wasted  and  squandered  a  large  portion  of  the  same,  using  the  balance 
for  unauthorized  and  unlawful  purposes;  and  that  the  plaintiff  is 
ignorant  of  the  amount  of  money  so  received,  wasted,  and  squander- 
ed, except  that  it  has  been  informed  the  property  so  received  was  of 
the  value  of  upwards  of  $700,000.  Reference  is  then  made  to  a  re- 
port of  the  defendants,  which  is  a  part  of  the  complaint,  which  shows 
the  purchase  by  defendants  as  a  committee  for  certain  creditors  of 
the  Archer  &  Pancoast  Company  of  certain  property  sold  under  a 
mortgage  foreclosure  for  $101,500,  which  subsequently  had  been 
turned  over  by  defendants  to  a  new  corporation  formed  by  them  and 
called  the  Archer-Pancoast  Company.  This  report  further  shows 
that  the  amount  contributed  by  creditors  for  the  purposes  set  out 
in  the  letters  was  about  $50,000,  and  in  order  to  pay  the  balance  of 
the  purchase  price  of  the  property  the  defendants  had  borrowed 
$50,000  and  given  a  mortgage  upon  the  property  taken  to  secure 
the  payment  of  the  same,  and  that  this  property  had  been  turned 
over  to  the  Archer-Pancoast  Company,  subject  to  the  mortgage.  The 
complaint  further  charges  that  subsequent  to  the  report  referred  to, 
and  on  or  about  the  21st  of  February,  1900,  the  defendants  sent  to 
plaintiff  another  report  to  the  effect  that  it  was  to  the  best  interest 
of  the  creditors  of  the  Archer  &  Pancoast  Company  who  had  pre- 
viously contributed  sums  of  money  that  they  should  make  a  further 
contribution,  to  the  end  that  the  mortgage  given  by  defendants 
might  be  discharged ;  that  for  this  purpose  a  contribution  was  solicit- 
ed equal  in  amount  to  the  one  first  made  by  the  plaintiff;  that  the 
plaintiff,  in  pursuance  of  this  request  and  relying  upon  statements 
made  by  defendants  contained  in  their  various  letters  and  reports, 
made  a  further  contribution  of  $5,250,  which  defendants  received 
upon  the  same  trust  and  conditions  above  stated.  The  complaint 
further  charges  that  the  defendants  have  wasted  and  squandered  a 
large  part  of  the  money  received,  and  that,  although  a  demand  has 
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been  made  that  they  account  therefor,  they  have  wholly  failed  and 
neglected  so  to  do.  The  judgment  demanded  is  that  an  accounting 
be  had  between  plaintiff  and  defendants  of  their  actions  and  pro- 
ceedings as  trustees,  and  that  upon  the  completion  of  said  account- 
ing they  and  each  of  them  be  decreed  to  pay  over  to  the  plaintiff 
such  sum  as  shall  be  ascertained  to  be  due  to  it  from  them. 

The  appellants  contend  that  the  complaint  upon  its  face  shows  that 
the  plaintiff  is  not  entitled  to  the  relief  demanded;  that  defendants' 
letters  and  reports,  referred  to  in  and  made  a  part  of  the  complaint, 
are  in  effect  an  accounting;  in  other  words,  that  the  letters  and  re- 
ports show  that  the  plaintiff  has  already  had  an  accounting,  and  for 
that  reason  sufficient  facts  are  not  stated  to  justify  the  court  in 
exercising  its  equitable  powers  in  plaintiff's  behalf.  I  am  unable, 
after  a  careful  consideration  of  the  alle^tions  of  the  complaint,  to 
agree  with  the  appellants'  contention.  The  plaintiff  does  not  admit 
the  truth  of  the  statements  contained  in  defendants'  letters  and  re- 
ports because  it  has  annexed  them  to  and  made  them  a  part  of  the 
complaint.  They  are  set  forth  for  the  purpose  of  showing  the  rela- 
tion that  existed  between  the  parties,  and  which  entitles  the  plaintiff 
to  the  relief  asked;  that  the  defendants,  in  accepting  the  plaintiff's 
money,  did  so  as  its  agent  or  trustee  for  a  specific  purpose,  which  was 
the  acquisition  of  certain  property  for  the  benefit  of  creditors  of  the 
Archer  &  Pancoast  Company.  These  reports  and  letters,  taken  in 
connection  with  the  allegations  of  the  complaint,  show  that  a  fiduciary 
relation  existed  between  the  parties,  by  reason  of  which  property  and 
property  interests  were  entrusted  to  defendants.  If  these  allegations  be 
true,  then  plaintiff  is  entitled  to  an  accounting,  and  the  burden  is  upon 
the  defendants  to  show  what  they  did  with  the  money  and  property  while 
it  was  in  their  possession  or  while  they  had  charge  of  it.  Rose  v. 
Durant,  44  App.  Div.  381,  61  N.  Y.  Supp.  16 ;  Marvin  v.  Brooks,  94 
N.  Y.  71. 

Nor  is  there  a  defect  of  parties  defendant.  Neither  of  the  corpora- 
ticms  mentioned  is  a  necessary  party.  As  to  the  Archer  &  Pan- 
coast  Company,  the  old  corporation,  there  is  no  claim  made  either 
for  or  against  it ;  nor  is  there  any  claim  made  for  or  against  any  of 
its  officers  or  directors.  So  far  as  appears  from  the  complaint, 
neither  the  plaintiff  nor  the  defendants  had  any  official  connection 
with  that  corporation,  nor,  indeed,  any  relation  other  than  as  credit- 
ors of  it.  As  to  the  new  corporation,  the  Archer-Pancoast  Com- 
pany, there  are  no  allegations  in  the  complaint  that  such  a  corpora- 
tion existed,  except  so  far  as  that  may  be  inferred  from  statements 
made  by  the  defendants  in  the  letters  and  reports  annexed  to  the 
complaint.  But,  even  if  its  existence  be  admitted,  it  is  not  a  necessary 
'  party,  inasmuch  as  the  complaint  does  not  seek  to  obtain  an  account- 
ing from  it,  or  to  make  it  liable  in  any  respect,  nor  is  there  any  daim 
made  that  the  defendants,  as  trustees,  transfeixed  to  it  the  property 
which  they  held  in  trust ;  but  the  title  to  the  property  transferred  is 
not  questioned,  nor  are  any  facts  stated  which  would  warrant  any 
relief  against  it.  Zebley  v.  farmers'  Loan  &  Trust  Co.,  139  N.  Y. 
461,  471,  34  N.  E.  1067,  1069.  The  only  relief  asked  is  that  the  de- 
fendants account  for  moneys  which  they  received  from  the  plaintiff. 
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It  is  also  said  that  causes  of  action  have  been  improperly  united,  in 
that  a  cause  of  action  is  alleged  against  defendants  as  trustees  of 
the  creditors  of  the  Archer  &  Pancoast  Company,  and  also  a  cause 
of  action  alleged  against  them  as  individuals.  There  is  but  one 
cause  of  action  alleged,  and  that  is  to  compel  defendants  to  account 
for  money  which  they  received,  not  from  the  creditors  of  the  Archer 
&  Pancoast  Company,  but  from  the  plaintiff.  The  cause  of  action 
alleged  does  not  relate  to  the  fund  collected  by  defendants,  but  simply 
to  the  money  paid  by  the  plaintiff.  Plaintiff  wants  the  defendants  to 
account  for  that  money,  and  the  complaint  is  not  demurrable  because 
it  asks  for  such  relief  against  the  defendants  personally  and  as  its 
trustee.    Donnelly  v.  Lambert,  62  App,  Div.  190,  70  N.  Y.  Supp.  963. 

The  judgment  is  right,  and  should  be  affirmed,  with  costs,  with 
leave  to  the  defendants  to  withdraw  their  demurrers  and-  to  answer, 
on  payment  of  costs  in  this  court  and  in  the  court  below.    All  concur. 


rt09  App.  tHv.  634.) 

BARRDS  T.  PARSONS. 

(Supreme  Court,  Appellate  Dirlalon,  Fonrth  Department    November  29,  1905.) 

1.  AfpeaI/— Decibiors  Reviewable — Summabt  Procexdtnos. 

Code  Oly.  Proc.  $  2260,  relnttng  to  snmmarr  proceedings,  and  providing 
that  an  appeal  may  be  taken  from  a  flnal  order  to  the  same  court  and 
in  the  same  manner  as  where  an  appeal  Is  taken  from  a  judgment  ren- 
dered in  the  court  of  which  the  justice  is  the  presiding  officer,  and  with 
like  effect,  does  not  authorize  an  appeal  from  a  County  Court  to  the  Ap- 
pellate Division  of  the  Supreme  Court  In  a  summary  proceeding  orig- 
inating before  a  justice  of  the  peace. 

IGd.  Note. — For  cases  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Vinoft, 

t  ie9.] 

2.  Saxe. 

Code  Civ.  Proa  i  13S7.  limiting  the  right  of  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  to  orders  made  by  a  court  of  record  or  a 
judge  thereof  in  proceedings  instituted  in  that  court  or  before  a  judj^e 
thereof,  does  not  apply  to  a  summary  proceeding  originating  before  a 
justice  of  the  peace  and  transferred  to  the  County  Court  on  appeal. 

[Ed'.  Note. — ^For  cases  in  point,  see  voL  S,  Cent  Dig.  Appeal  and  Error. 
I  168.] 

S.  Same. 

Code  Civ.  Proc.  H  1340,  1342,  authorizing  an  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  from-  a  final  judgment  of  a  County  Court 
and  from  an  order  affecting  a  substantial  right  made  by  the  court  or  a 
judge  In  an  action,  etc.,  apply  to  appeals  from  judgments  and  orders 
made  in  actions,  and  not  in  special  proceedings. 

Williams,  J.,  dissenting. 

Appeal  from  Cayuga  County  Court 

Action  by  Donnie  Barrus  against  David  Parsons.  From  an  order 
of  the  County  Court  made  in  summary  proceedings  instituted  before  a 
justice  of  the  peace,  plaintiff  appeals.    Dismissed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

James  Wright,  for  appellant. 
Amasa  J.  Parker,  for  respondent 
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HISCOCK,  J.  In  our  opinion  no  appeal  lies  to  this  court  from  the 
determination  of  the  County  Court  in  these  proceedings,  they  having 
been  originally  instituted  in  justice's  court,  and  the  appeal  must  he 
dismissed. 

The  decision  of  the  question  whether  a  second  appeal  may  be  taken 
from  the  determination  of  the  County  Court  upon  appeal  in  summary 
proceedings  instituted  before  a  justice  depends  upon  tiie  consideration 
of  certain  provisions  of  the  Code  of  Civil  Procedure.  Section  2360, 
which  is  found  in  dhapter  17,  tit.  2,  relating  to  summary  proceedings, 
provides  that : 

"An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed  In  tblB  title, 
to  tbe  same  court,  within  the  same  time,  and  In  the  same  manner,  as  where  an 
appeal  Is  taken  from  a  Judgment  rendered  In  tbe  court  of  which  the  Judge  or 
Justice  la  the  presiding  officer,  and  with  like  effect,  exeeft  as  otherwise  pre- 
scribed In  the  next  two  sections." 

The  next  two  sections  do  not  affect  this  appeal. 

It  is  suggested  that  the  provision  in  section  2261  to  the  effect  that 
"an  appeal  cannot  be  taken  to  the  Court  of  Appeals,  from  a  final  deter- 
mination of  the  Appellate  Division  of  the  Supreme  Court  upon  such 
an  appeal,  unless  the  latter  court  by  an  order  *  *  *  allows  it  to 
be  taken,"  implies  that  an  appeal  may  be  taken  in  such  a  case  as  this 
to  the  Appellate  Division.  That,  however,  is  not  the  natural  reading. 
Under  section  2260  an  appeal  might  be  taken  to  the  Appellate  Division 
from  an  order  or  judgment  of  iJie  County  Court  when  the  summary 
proceedings  originated  in  that  court  or  before  a  judge  thereof,  and 
then  the  provision  of  section  2261,  above  quoted,  would  be  applicable, 
and  it  is  not  at  all  necessary,  or  even  natural,  to  assume  that  force  can 
be  given  to  this  provision  of  section  2261  only  upon  the  theory  that  an 
appeal  may  be  tjJcen  to  the  Appellate  Division  in  summary  proceedings 
instituted  before  a  justice  of  the  peace. 

Assuming,  then,  that  this  appeal  does  not  come  within  any  exception 
mentioned  in  section  2260,  it  is  quite  clear  that  that  section  does  not  au- 
thorize or  recc^ize  a  second  appeal  such  as  is  being  attempted  here.  It 
clearly  provides  for  one  a{^)eal,  which,  in  the  case  before  us,  would  be 
from  the  determination  of  the  justice  to  the  County  Court.  ,When  we 
turn  from  the  sections  already  referred  to,  especially  relating  to  appeak 
in  such  a  matter  as  this,  to  the  provisions  of  the  C5ode  generally  relat- 
ing to  appeals,  we  fail  to  find  anything  there  which  authorizes  the  pres- 
ent appeal  to  this  court. 

Section  1356  provides: 

"An  appeal  may  be  taken  to  the  Appellate  Division  of  the  Supreme  Oonrt, 
from  an  order,  affecting  a  substantial  right,  made  In  a  special  proceeding,  at 
a  Special  Term  or  a  Trial  Term  of  the  Supreme  Court,  or  made  by  a  Justice 
thereof  In  a  special  proceeding  Instituted  before  him,  pursuant  to  a  special 
statutory  proylsion;  or  institnted  before  another  Judge,  and  transferred  to, 
or  continued  before  him." 

It  is  manifest  that  this  section  is  not  applicable. 
Section  1357  provides : 

"An  appeal  may  also  be  taken  to  the  Appellate  DlTlslon  of  the  Supreme 
Court  from  an  order,  affecting  a  substantial  right,  made  by  a  court  of  record, 
possessing  original  Jurisdiction  or  a  judge  thereof.  In  a  special  proceeding  Insti- 
tuted In  that  court,  or  before  a  Judge  thereof,  pursuant  to  a  special  statutory 
provision ;  or  instituted  before  another  judge,  and  transferred  to,  or  continued 
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before,  the  Jadge  wbo  made  the  final  order.  But  this  aectlon  does  not  apply 
to  a  Ctaie  where  an  appeal  from  the  order  to  a  coort  other  than  the  Appellate 
DlTlBion  of  the  Supreme  Court,  la  ezpreBsly  given  by  statute." 

This  sectidn  limits  the  right  of  appeal  to  this  court  to  orders  made 
by  a  court  of  record  or  a  judge  thereof  in  proceedings  "instituted  in 
that  court,  or  before  a  judge  thereof,"  and  it  does  not  apply  to  this  pro- 
ceeding which  was  transferred  to  a  court  of  record  only  upon  appeal. 

It  is,  however,  urged  in  behalf  of  the  appellant  that  section  1340 
of  the  Code  will  authorize  this  appeal  upon  the  ground  that  the  deter- 
mination of  the  County  Court  was  a  "final  judgment,"  and  therefore 
comes  within  the  provision  of  the  section  mentioned,  to  the  effect  that : 

"An  appeal  may  be  taken  to  the  Appellate  DlvlBlon  of  the  Supreme  Oourt, 
from  a  final  Judgment  rendered  by  a  county  court  •  •  •  whM'e  an  appeal 
therefrom  to  a  court  other  than  the  Supreme  Court  is  not  expressly  given  by 
statute." 

It  is  also  suggested  that,  if  the  determination  of  the  County  Court 
be  regarded  as  an  order,  then  an  appeal  may  be  taken  under  section 
1342  of  the  Code  which  provides  that : 

"An  appeal  may  also  be  taken,  as  provided  by  section  thirteen  hundred  and 
forty,  from  an  order  alTectlng  a  substantial  right  made  by  the  court  or  a  judge, 
in  an  action  brought  in,  or  taken  by  appeal  to,  a  coiut  specified  in  the  last 
section." 

The  provisions  last  quoted,  however,  either  by  their  plain  terms  or 
through  the  legal  definition  of  the  words  used,  refer  to  an  appeal  from 
judgments  and  orders  rendered  and  made  in  actions,  and  not  in  special 
proceedings.  Section  1342  in  terms  limited  the  order  from  which  an 
appeal  may  be  taken  to  one  rendered  in  an  action,  and  the  word  "jude- 
ment,"  used  in  the  first  section,  means  a  judgment  in  an  action  which 
is  clearly  distinguishable  from  a  special  proceeding,  such  as  a  sum- 
mary proceeding  to  recover  possession  of  lands.  Section  3343,  subd. 
20,  Code. 

We  do  not  overlook  the  fact  that  in  Warner  v.  Henderson,  25  Hun, 
303,  a  conclusion  was  reached  upon  this  matter  different  from  that  now 
entertained  by  this  court.  The  reasoning  adopted  in  that  case,  how- 
ever, does  not  seem  to  us  to  be  warranted  by  the  statutory  provisions 
which  are  applicable,  and  the  construction  placed  by  us  upon  the  lat- 
ter is  in  accordance  with  the  more  recent  decisions.  Matter  of  Rafferty, 
14  Aw>.  Div.  55, 43  N.  Y.  Supp.  760 ;  In  re  Soop  (Sup.)  94  N.  Y.  Supp. 
463. 

•  While  it  may  seem  somewhat  harsh  that  a  petitioner,  succeeding  in 
summary  proceedings  before  a  justice  of  the  peace,  and  then  defeated 
upon  appeal  in  the  County  Court,  should  not  have  the  right  to  further 
review  in  this  court,  as  in  an  ordinary  action,  still  we  must  recognize 
the  power  of  the  Legislature  to  accomplish  that  result,  if  so  desired. 
And,  bearing  upon  the  present  condition  of  the  Code  in  this  respect, 
it  is  to  be  borne  in  mind  that  concededly  under  chapter  193,  p.  291, 
Laws  1849,  relating  to  summary  proceedings,  the  decision  of  the  Coun- 
ty Court  on  appeal  from  the  determination  of  the  justice  of  the  peace 
was  final,  and  no  further  appeal  permissiUe. 

The  appeal  must  be  dismissed,  with  costs. 

Appeal  dismissed,  with  $10  costs  and  disbursements.  All  concur, 
except  WILLIAMS,  J.,  who  dissents. 
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PBOFUD  ex  ral.  BAIiDWIN  ▼.  IfcADOO,  Police  Omn'r. 
(Supreme  Oonrt  Appellate  Division,  Second  Departm^t    De^embor  8,  1905.) 

1.  MuNicDPAt  OmcKHS— AFFOimmEztT  or  Officbbs— BJBBONBOua  Pbomotion  of 

Poucx  Captaih. 

Wbere  a  captain  in  fbe  police  department  of  the  city  of  New  York  was 
erroneously  promoted  to  the  office  of  Inspector  on  the  theory  that  there 
was  a  vacancy  in  the  latter  office,  when  In  fact  none  existed,  the  police 
C(HnmlBBloner  properly  directed  him  to  resume  his  dntlea  as  captain. 

2.  Mandahus— TrrLE  to  OrncK— Quo  Wabbarto. 

Where  a  captain  in  the  police  departmoit  of  the  city  of  New  Tork  and 
a  veteran  entitled  to  preference  were  appointed  to  the  office  of  Inspector, 
when  but  one  vacancy  existed  In  that  office,  and  the  veteran  qualified, 
and  the  captain  was,  after  discharging  the  duties  of  Inspector  for  some 
time,  directed  to  resume  his  duties  as  captain,  he  could  not  by  mandamus 
seek  to  regain  the  office  of  inspector,  for  he  thereby  sought  to  determine 
title  to  office  in  possession  of  some  one,  but  bis  remedy  was  by  quo  war- 
ranto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33,  Cent  Dig.  Mandamus,  (  162 ; 
vol.  41,  Cent  Dig.  Quo  Warranto,  {  13.] 

a  Same. 

There  were  two  vacandas  in  the  office  of  inspector  In  the  police  de- 
partment of  the  city  of  New  York.  The  dvil  service  commission  certi- 
fied four  names  from  the  eligible  list  though  it  was  their  duty  to  certify 
the  three  highest  for  every  vacancy.  The  police  commissioner,  on  the 
erroneous  theory  that  there  were  four  vacancies,  appointed  the  four; 
the  first  on  the  list  being  a  captain  promoted  to  the  office  of  inspector, 
another  being  a  veteran  entitled  to  prefer«ice,  and  a  third  being  ex- 
pressly appointed  to  fill  a  vacancy  arising  from  an  Incumbent's  reslgna- 
tlon.  The  captain  for  a  time  performed  the  duties  of  Inspector,  wtien 
the  commissioner  directed  him  to  resume  ills  duties  as  captain.  Held, 
that  the  captain  could  not  by  mandamus  regain  his  office  In  the  posses- 
sion of  some  one,  but  his  remedy  was  by  quo  warranto. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  33,  Gent  Dig.  Mandamus,  f 
162;   vol.  41,  Coit  Dig.  Quo  Warranto,  i  18.] 

4.  Otficebs— Db  Facto  Officeb. 

Where  no  vacancy  existed  in  the  office  of  Inspector  In  the  police  de- 
partment of  the  city  of  New  York,  a  captain,  erroneously  promoted  to 
the  office  of  inspector,  cannot  in  a  proceeding  by  mandamus  to  r^ain 
the  office,  claim  that  he  is  a  de  facto  inspector ;  there  being  no  office  to 
fill. 

6.  MnniciFAi.  Cobpobatiors— Policemkn— AFPoixmsitr  fboic  Ei.ioibi.e  IjIst. 
Greater  New  York  City  Charter,  Laws  1901,  p.  122,  c  466,  §  288,  pro- 
vides that  promotions  in  the  police  department  shall  be  made  by  the 
police  commissioner  as  prescribed  by  section  124  (page  48),  which  requires 
that  all  appointments,  promotions,  eta,  shall  be  made  in  the  manner  pre- 
scribed in  the  Constitution  and  the  dvil  service  law.  The  rule  of  the 
dvil  service  commission  created  by  Laws  1899,  p.  795,  c.  370,  requires 
that  in  case  of  promotions  the  commission  shall  certify  the  three  per- 
sons standing  the  highest  on  the  eligible  list  Held,  that  the  fact  that 
one  stood  highest  on  the  list  of  eligibles  for  promotion  to  the  office  of  in- 
spector in  the  police  department  did  not  require  the  police  commiasioner 
to  appoint  him. 

Appeal  from  Special  Term,  Queens  County. 

Application  for  a  writ  of  mandamus  by  the  people,  on  the  relation 
of  Sylvester  D.  Baldwin,  against  William  McAdoo,  as  police  com- 
missioner of  the  city  of  New  York,  to  compel  respondent  to  recognize 
relator  as  an  inspector  of  police  and  to  assign  him  to  duty.    From 
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so  much  of  an  order  as  denies  an  application  for  a  peremptory  writ, 
relator  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Thomas  F.  Magner,  for  appellant. 

Terence  Farley  (Theodore  Connoly,  on  the  brief),  for  respondent. 

JENKS,  J.  This  is  an  appeal  from  so  much  of  an  order  as  denies 
an  application  for  a  peremptory  writ  of  mandamus  to  the  commis- 
sioner of  police  of  the  city  of  New  York  to  rfecognize  the  relator  as 
an  inspector  of  police  and  to  assign  him  to  duty.  I  shall  not  discuss 
the  merits  of  the  case,  inasmuch  as  I  am  of  opinion  that  the  relator 
has  mistaken  his  remedy,  in  that  it  is  not  mandamus,  but  quo  war- 
ranto. 

On  June  23,  1903,  the  then  commissioner  of  police  thought  that 
there  were  four  vacancies  in  the  inspectorships.  The  full  number 
allowed  and  limited  by  the  statute  was  15.  Section  276  of  the  charter 
(Laws  1901,  p.  118,  c.  466).  One  inspector  had  retired,  two  had  been 
dismissed  the  force,  and  one"  had  handed  in  his  resignation,  to  take 
effect  on  July  12, 1903.  The  commissioner  made  requisition  upon  the 
Civil  Service  Commission  for  the  names  of  persons  eligible  for  four 
vacancies,  and  on  June  23, 1903,  the  secretary  of  the  commission  certi- 
fied to  him  the  names  of  Baldwin,  the  relator,  Albertson,  Wiegand, 
and  Brennan.  These  constituted  the  entire  list  of  eligibles,  and  the 
names  were  in  the  order  of  their  respective  percentages.  A  post- 
scriptum  in  the  letter  of  certification  read: 

"I  beg  to  call  your  attention  to  the  fact  that  John  Wiegand  has  not  filed  any 
yeteranshlp  proofs  in  thlB  office,  but  it  is  understood  that  he  is  a  veteran,  and 
If  the  fact  is  recorded  in  your  office  he  must  be  given  the  preference  in  ap- 
pointment which  is  allowed  under  section  20  of  the  .White  civil  service  law." 
Laws  1899,  p.  808,  c.  370. 

On  June  23,  1903,  the  commissioner  made  the  following  order: 

"On  reading  and  filing  eligible  list  of  the  municipal  civil  service  commission, 
dated  June  23,  1903,  ordered,  that  Sylvester  D.  Baldwin,  Charles  L.  Albertson, 
John  Wiegand,  and  Richard  Walsh  be,  and  hereby  are,  promoted  to  the 
grade  of  inspectw  of  police,  appointment  of  said  Bichard  Walsh  to  take  effect 
July  13, 1903." 

The  persons  named  qualified,  entered  upon  the  duties  of  inspector, 
and  discharged  them  for  some  months.  Thereafter  the  First  Divi- 
sion of  this  court,  on  certiorari,  annulled  the  proceedings  of  dismis- 
sal of  the  two  inspectors,  dismissed  the  force  prior  to  June  23,  1903, 
and  reinstated  them.  They  resumed  their  duties.  The  practical  re- 
sult was  17  persons  serving  as  inspectors,  when  the  law  limited  the 
number  to  15.  Therefore,  under  advice  from  the  corporation  counsel, 
and  in  order  to  heed  the  law,  the  commissioner,  on  December  22, 
1904,  ordered  Baldwin  and  Albertson,  who  were  captains  in  the 
department  before  and  on  June  23,  1903,  to  resume  the  duties  of  that 
grade,  and  assigned  them  to  specific  places.  On  January  16,  1905, 
the  relator,  upon  his  petition  that  the  commissioner  had  made  an 
order  "depriving  the  petitioner  of  his  said  office  in  violation  of  the 
provisions  of  the  charter,"  prayed  for  a  peremptory  mandamus  to 
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the  commissioner  to  recognize  the  petitioner  as  inspector,  and  to 
assign  him  to  duty  as  an  inspector.  The  commissioner  showed  by 
his  answering  affidavit,  inter  alia : 

"There  are  now  In  the  police  department  the  full  number  of  lnq;>ector8  of 
police  allowed  by  law,  and  that  there  Is  no  fund  available  or  authority  of 
law  for  the  payment  of  any  larger  number  of  Inspectors  of  police  than  those 
at  present  in  serylce." 

The  facts  heretofore  stated  appeared  by  the  affidavits  before  the 
learned  Special  Term  upon  this  application.  The  allegations  of  the 
answering  affidavits  for  the  purpose  of  the  application  are  true. 
People  ex  rel.  Pumpyansky  v.  Keating,  168  N.  Y.  390,  61  N.  E.  637, 
and  authorities  cited.  The  direction  to  Baldwin  and  Albertson  to 
resume  their  duties  as  captains,  respectively,  was  proper.  People  ex 
'  rel.  Short  v.  Board  of  Fire  Commissioners,  47  Hun,  538,  affirmed  114 
N.  Y.  67,  20  N.  E.  824.  The  learned  counsel  to  the  corporation 
contends  that  there  was  .in  the  eye  of  the  law  on  June  23,  1903,  but 
one  vacancy,  while  the  learned  counsel  for  the  relator  insists  that 
there  were  two.   -I  shall  consider  each  contention. 

If  it  appears  that  the  commissioner  could  have  appointed  some 
other  than  Baldwin,  the  relator,  that  he  named  for  the  vacancy  some 
one  eligible,  that  such  a  one  thereupon  entered  upon  the  discharge  of 
the  duties  of  the  office,  and  was  in  such  discharge  at  the  time 
of  the  application  before  the  court  for  a  mandamus,  then  such  a  one 
was  in  the  possession  of  the  office  under  color  of  right.  Hamlin  v.  Kas- 
safer  (Or.)  13  Pac.  778,  3  Am.  St.  Rep.  176,  and  authorities  cited; 
Mechem  on  Public  Officers,  §§  321,  322.  Assuming  that  there  was 
one  vacancy,  Baldwin,  the  relator,  Albertson,  or  Wiegand,  as  the 
first  three  on  the  list  certified,  were  eli^ble,  unless  Wiegand  must  be 
preferred  as  a  veteran.  The  commissioner  named  all  three  (on  the 
supposition,  of  course,  that  there  were  four  vacancies).  The  af- 
fidavit of  the  chief  clerk  of  the  department  of  police  shows  that  Wie- 
gand was  a  veteran,  and  that  Wiegand  was  sworn  in  office.  The  af- 
fidavit of  the  commissioner  shows  that  the  number  of  inspectors 
authorized  by  law  is  full,  and  that  there  is  no  fund  available  to  pay 
other  than  those  in  service.  I  think^  then,  that  when  the  relator,  al- 
leging that  he  had  been  deprived  of  his  office,  sought  to  regain  it 
by  mandamus,  he  thereby  sought  to  determine  the  title  to  the  office 
when  some  one  was  in  possession  thereof  under  color  of  right,  and 
that  the  rule  of  People  ex  rel.  McLaughlin  v.  Board  of  Police  Com- 
missioners, 174  N.  Y.  450,  67  N.  E.  78,  96  Am.  St.  Rep.  696,  is  against 
him,  and  must  obtain.  There  is  a  difference  between  the  cases  of 
Wiegand  and  Albertson  in  view  of  the  decision  in  the  latter's  case, 
reported  in  92  N.  Y.  Supp.  1004. 

If  there  were  two  vacancies  on  June  23,  1903,  due  to  the  retire- 
ment of  one  inspector  and  the  resignation  of  another  handed  in  be- 
fore that  day,  to  take  effect  on  July  13,  1903,  I  still  think  that  the 
rule  of  McLaughlin's  Case,  supra,  must  obtain.  The  rule  of  the 
municipal  civil  service  commission,  as  set  forth  in  the  answering  af- 
fidavits, is  that  it  was  the  duty  of  the  civil  service  commission  "to 
certify  the  three  highest  names  on  the  list  for  every  vacancy  which 
was  to  be  filled."    There  were  certified  but  four  names,  which  con- 
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stituted  the  entire  list.  If  the  commissioner  could  have  filled  two 
vacancies  on  June  23,  1903,  he  could  have  selected  for  one  of  them 
Baldwin,  the  relator,  or  Wiegand,  or  Albertson  (unless  Wiegand  was 
entitled  to  a  preference),  and  for  the  other  vacancy,  after  the  appoint- 
ment to  one  vacancy,  one  of  three  remaining  names,  which  would  in- 
clude that  of  Walsh.  The  record  shows  that  the  commissioner  in  his 
said  order  of  June  23,  1903,  named  Walsh,  one  of  the  four  certi- 
fied as  eligible  by  the  civil  service  commission;  and  the  affidavit  of 
the  commissioiner,  as  I  have  said,  is  that  there  is  now  in  the  depart- 
ment the  full  number  of  inspectors  allowed  by  law,  and  that  there  is 
no  fund  available  to  pay  any  larger  number  than  are  now  in  service. 
In  the  absence  of  aught  to  the  contrary,  I  think  that,  as  to  the  second 
inspectorship  (conceding,  but  not  deciding,  that  there  was  a  vacancy 
therein  on  June  23,  1903),  there  is  now  some  one  in  possession  of  the 
office  under  color  of  right.  If  the  15  inspectorships  are  full,  then  the 
number  authorized  by  law  is  complete,  and  the  relator  cannot  contend 
on  this  proceeding  that  he  is  a  de  facto  inspector,  when  there  is  no 
office  to  fill.    Matter  of  Quinn,  162  N.  Y.  89,  46  N.  E.  176. 

The  learned  counsel  for  the  relator  contends  that  the  relator  was 
entitled  to  a  preference  because  a  rule  must  apply  different  from  that 
applicable  from  that  of  ordinary  appointment.  Section  288  of  the 
charter  provides  that  promotions  shall  be  made  by  the  police  commis- 
sioner as  prescribed  in  section  124  of  the  act,  on  a  basis  of  seniority, 
meritorious  police  service,  and  superior  capacity,  as  shown  by  com- 
petitive examination,  and  that  inspectors  must  be  selected  from  cap- 
tains who  shall  have  served  at  least  two  years  as  such.  The  said  sec- 
tion 124  provides  as  follows : 

"All  appointments,  promotions  and  changes  of  status  of  persons  In  the  pub- 
lic service  of  the  city  of  New  Tork  shall  be  made  In  the  manner  prescribed  in 
the  Constitntlon  of  the  state  and  In  accordance  with  the  provlslonH  of  chapter 
3  of  the  General  Laws,  commonly  known  as  the  'Olvll  Service  Law,'  and  such 
amendments  aa  may  be  made  thereto,  and  the  provisions  of  this  act" 

Section  10  of  the  White  law  provides  for  the  appointment  of  a  city 
civil  service  commission  to  prescribe,  amend,  and  enforce  rules  for 
appointments  and  promotions  therein,  and  examinations  therefor. 
The  rule  of  the  municipal  civil  service  commission  in  the  answering 
affidavit  requires  that  in  case  of  promotions  the  commission  shall 
certify  the  three  persons  standing  highest  on  the  elegible  list.  The 
principle  applicable  was  competitive  examinations  based  upon  senior- 
ity, meritorious  public  service,  and  superior  capacity.  The  fact  that 
the  relator  stood  highest  upon  such  an  examination  did  not  entitle 
him  to  appointment  in  the  sense  that  the  commissioner's  appointment 
must  follow  the  result  of  the  examination  as  a  mere  ministerial  act. 
For  this  would  be  destructive  of  the  principle  of  appointment  lodged 
in  the  commissioher,  and  would  practically  confer  it  on  the  ex- 
aminers. People  ex  rel.  Balcom  v.  Mosher,  163  N.  Y.  82,  67  N.  E. 
88,  79  Am.  St.  Rep.  652. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 
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JACKSON  V.  SAVAOB  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1906. > 

1.  Dkad  Bodies— Mutilation— Action  bt  Sdkvitino  Husband. 

A  husband  has  a  right  of  action  for  the  dissection  of  the  body  of  his 
deceased  wife  without  his  permission,  or  without  the  permission  of  the 
wife  given  during  her  lifetime. 

LEd.  Note. — For  cases  in  point,  see  YOl.  15,  Cent  Dig.  Dead  Bodies, 
J  13.] 

2.  Sake — Cohflaiht. 

A  complaint  which  alleges  that  defendant  without  the  permission  of 
plaintiff  or  any  relative  or  friend  of  his  deceased  wife,  or  without  her 
permission  given  during  her  lifetime,  dissected  her  body  and  removed 
portions  thereof,  and  that  In  consequence  thereof  plaintitr  suffered  In 
mind  and  body,  states  a  cause  of  action  as  against  a  demurrer. 

[Ed.  Note. — For  cases  in  point  see  vol.  15,  Cent  Dig.  Dead  Bodies., 
f  13.] 

S.  Saue— Answeb. 

An  answer,  In  an  action  for  the  unlawful  dissection  of  the  body  of  a 
decedent,  which  alleges  that  defendant  at  the  request  of  the  decedent 
operated  on  her,  and  that  she  subsequently  died,  states  no  defense. 

4.  PiEADiNQ — ^Answeb — Insufficienoy. 

An  answer  which  alleges  that  the  allegations  of  the  complaint  state  no 
cause  of  action  against  defendant  is  bad,  either  under  Code  Civ.  Proc.  I 
500,  providing  that  an  answer  must  contain  a  denial  of  the  allegations 
of  the  complaint  etc.,  or  a  statement  of  new  matter  constituting  a  de- 
fense, or  under  section  498.  declaring  that  when  any  of  the  matters  enu- 
merated In  section  488  as  grounds  of  demurrer  do  not  appear  on  the  face  of 
the  complaint  the  objection  may  be  taken  by  answer. 

5.  Saue — Complaint — Insutficiency — Waivee  of  Objections. 

Under  the  express  provisions  of  Code  CIv.  Proc.  |  499,  a  defendant  -who 
makes  no  objection  to  a  complaint,  either  by  demurrer  or  answer,  does 
not  waive  the  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  but  he  may  on  the  trial  move  for  a  dls- 
missal  on  that  ground. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent.  Dig.  Pleading,  (  1366.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Russell  Jackson  against  Charles  C.  Savage  and  others. 
From  an  interlocutory  judgment  overruling  a  demurrer  to  two 
separate  defenses  in  the  answer,  plainttflf  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

Sydney  W.  Stern,  for  appellant. 
Charles  S.  Martin,  for  respondents. 

CLARKE,  J.  Appeal  from  an  interlocutory  judgment  overruling 
a  demurrer  interposed  to  separate  defenses  in  the  ahswer.  The  com- 
plaint alleges  that  the  defendants  are  the  officers,  directors,  and  trus- 
tees of  the  Roosevelt  Hospital,  a  domestic  corporation;  that  on  or 
about  the  5th  day  of  December,  1903,  Ella  Jackson,  the  wife  of  this. 
plaintiff,  suffering  at  the  time,  as  plaintifiF  is  informed  and  believes,, 
from  pneumonia,  was  removed  by  this  plaintiff  to  the  Roosevelt 
Hospital  for  treatment  of  her  sickness  and  remained  there  until  the 
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date  of  her  death,  December  19,  1903 ;  that  on  the  same  day  plain- 
tiff had  the  body  of  the  deceased  wife  removed  from  said  hospital  by 
an  undertaker  for  the  purposes  of  burial,  on  information  and  belief ; 
that  after  the  death  of  said  Ella  Jackson,  and  before  the  removal  of 
her  remains,  these  defendants,  their  agents,  or  employes,  without  the 
permission  of  this  plaintiff  or  without  the  permission  of  any  relation 
or  friend  of  said  Ella  Jackson  or  without  her  permission  before  her 
death,  mutilated  and  dissected  her  body,  or  caused  her  body  to  be  mu- 
tilated and  dissected,  in  such  a  manner  that  the  muscles  of  her  arms 
and  other  parts  of  her  body  were  removed,  and  that  her  stomach 
was  removed,  and  that  portions  of  the  flesh  of  her  body  were  re- 
moved ;  that  the  plaintiff  had  always  lived  in  happiness  with  his  wife ; 
that  the  acts  on  the  part  of  the  defendants,  their  agents,  or  em- 
ployes complained  of,  caused  this  plaintiff  great  suffering  in  mind  and 
body,  was  a  great  shock  to  him,  and  deprived  him  of  his  natural  right 
to  inter  the  body  of  his  deceased  wife  in  as  perfect  a  condition  as  her 
sickness  and  the  due  course  of  nature  that  led  to  her  death  would 
permit,  and  greatly  outraged  his  religious  feeling  in  respect  to  the 
mutilation  of  the  corpse  of  his  deceased  wife,  to  his  damage  in  the 
sum  of  $25,000,  for  which  he  demanded  judgment.  The  defendants 
in  their  answer  admitted  the  incorporation  of  the  hospital  and  that 
they  were  the  officers  and  trustees  thereof,  and  alleged  "that  they 
have  no  knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  remaining  allegations  of  the  complaint,  wherefore 
ihcy  deny  the  same  and  each  of  them."    The  answer  proceeds : 

"Foartikty.  And  for  a  fnrtber  and  separate  defense  these  defendants  state 
and  show  on  information  and  belief  that  a  person  named  Ella  Jackson  was 
Imiight  to  the  said  the  'Roosevelt  Hospital,'  suffering  from  a  fibroid  tumor,  on 
or  about  the  8tb  day  of  December,  1903,  and  at  her  own  request  was  operated 
npiHi.  and  died  at  said  hospital  on  or  about  the  12th  day  of  December,  1908." 

To  this  separate  defense  the  plaintiff  demurred  upon  the  ground 
that  it  is  insufficient  in  law  upon  the  face  thereof. 

The  defendants  claim  that  by  demurring  to  the  answer  the  suffi- 
ciency of  the  complaint  is  to  be  inquired  into.  By  section  309  of  the 
Penal  Code  the  unauthorized  dissection  of  the  body  of  a  human 
being  is  a  misdemeanor.  Foley  v.  Phelps,  1  App.  Div.  551,  37  N.  Y. 
Supp.  471,  is  a  direct  authority  upholding  the  right  of  action  here 
set  forth  and  for  the  sufficiency  of  the  complaint.  The  defense  de- 
murred to  is  bad.  It  does  not  meet  the  allegations  of  the  complaint. 
Waiving  the  question  of  identity,  the  gravamen  of  the  complaint  is 
the  unauthorized  dissection  of  a  body  after  death.  The  plaintiff  must 
establish  that  essential  fact.  Having  established  it,  it  would  be  no 
answer  to  prove  a  prior  operation  during  life.  If,  as  proof  of  dissec- 
tion after  death,  he  should  introduce  proof  as  to  the  condition  of  the 
body  when  received  by  him,  it  would  be  entirely  competent  to  prove 
that  the  said  condition  was  the  result  of  an  operation,  and  not  of  dis- 
section. No  averments  in  the  answer  would  be  required  for  the  ad- 
mission of  such  evidence.  It  would  go  to  the  destruction  of  the 
plaintiff's  case,  but  in  no  sense  would  it  be  a  defense  of  the  cause 
of  action  set  forth. 
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The  answer  further  sets  up : 

"Fifthly.  And  for  a  further  separate  defense  these  defendants  state  and 
show  that  the  allegations  contained  In  said  complaint  do  not  constitute  a 
cause  of  action  against  these  defendants  or  any  of  them,  wherefore  these  de- 
fendants and  each  of  them  demand  that  the  said  complaint  be  dismissed,  with 
costs." 

To  this  defense  the  plaintiff  demurred  upon  the  same  ground.  Sec- 
tion 500  of  the  Code  provides  that  the  answer  must  contain: 

"(1)  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant  or  of  any  knowledge  or  Information  thereof 
sufficient  to  form  a  belief.  (2)  -  A  statement  of  any  new  matter  constituting 
a  defense  or  counterclaim  in  ordinary  and  concise  language  without  repeti- 
tion." 

This  is  neither  a  general  nor  a  specific  denial  of  any  of  the  allega- 
tions of  the  complaint,  nor  is  it  the  statement  of  any  new  matter 
constituting  a  defense,  nor  a  counterclaim.  Nor  does  it  come  within 
section  498 : 

"When  any  of  the  matters  enumerated  in  section  488  of  this  act  as  grounds 
of  demurrer  do  not  appear  upon  the  face  of  the  complaint,  tbe  objection  may 
be  taken  by  answer." 

For  this  allegation  is  upon  the  face  of  the  complaint  and  asserts 
in  effect  that,  admitting  the  allegations  thereof  all  to  be  true,  they 
do  not  constitute  a  cause  of  action.  This  is  a  demurrer  and  has  no 
place  in  an  answer.  It  was  not  proper  to  plead  it  in  the  answer.  Ward 
V.  Smith,  95  App.  Div.  432,  88  N.  Y.  Supp.  700.  By  the  express  pro- 
visions of  section  499,  the  defendants  would  not  have  waived  the 
objection  as  to  the  sufficiency  of  the  complaint  by  not  demurring 
on  that  ground  or  by  failing  to  set  it  up  in  the  answer.  Upon  the  trial, 
without  pleading,  the  defendants  would  be  entitled  to  move  for  a  dis- 
missal upon  this  precise  ground.  Therefore  the  demurrer  to  each  of 
the  alleged  separate  defenses  should  have  been  sustained. 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the  demur- 
rer sustained,  with  costs,  with  leave  to  the  defendants  to  serve  an 
amended  answer  within  20  days  upon  payment  of  costs  in  this  court 
and  in  the  court  below.    All  concur. 


(109  App.  Dlv.  591.) 

SHOLL  et  al.  ▼.  PRINCE  LINB,  Limited. 

(Supreme  Court,  Appellate  Division,  First  D^artment    December  8, 1906.) 

Evidence — Coiitba.ot8 — AvBiouotrs  Tebks — Expianatiow  by  Pabou 

Where  plaintiffs  agreed  to  ship  "without  time  limit"  by  defendant's 
line  50,000  boxes  of  macaroni  from  Naples  to  New  York,  and  claimed  that 
the  contract  entitled  them  to  make  the  shipments  at  any  time  during  an 
ordinary  lifetime  at  least,  while  defendant  Insisted  that  the  phrase  referred 
only  to  the  colder  season  of  the  fall  and  winter  following  the  making  of 
the  contract,  in  which  condition  of  the  weather  macaroni  was  ordinarily 
shipped,  the  phrase  "without  time  limit"  was  ambiguous,  and  parol  evi- 
dence was  admissible  to  explain  it 

[Ed.  Note. — For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence^  {{ 
21O4-210a] 

Appeal  from  Trial  Term,  New  York  County. 
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Action  by  Edward  P.  Sholl  and  another  against  the  Prince  Line, 
Limited.  From  a  judgment  directing  a  verdict  in  favor  of  plaintiffs, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial,  it 
appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Charles  R.  Hickox,  for  appellant. 
William  A.  Moore,  for  respondents. 

HOUGHTON,  J.  The  plaintiffs  proposed  in  writing  to  defend- 
ant's agent,  in  July,  1897,  to  ship  by  its  line  50,000  boxes  of  macaroni 
from  Naples  to  New  York,  "without  time  limit,"  at  5d.  per  box,  pro- 
vided defendant  would  refund  to  plaintiffs  Id.  per  box  on  the  comple- 
tion of  arrival  of  each  10,000  boxes.  Other  conditions  were  con- 
tained in  the  proposal,  all  of  which  were  formally  accepted  by  letter. 
During  the  year  1898,  plaintiffs  made  two  shipments  by  defendant's 
line  at  Syid.  per  box,  without  claim  of  rebate,  and  finally  from  the 
latter  part  of  the  year  1899,  by  various  shipments,  completed  the 
quota  of  10,000  boxes  at  5d.  and  demanded  the  rebate,  which  defend- 
ant refused  to  pay,  and  this  action  was  brought  therefor. 

On  the  trial  plaintiffs  proved  their  written  contract  and  shipment 
and  rested.  The  defendant  claimed  that  the  phrase  "without  time 
limit"  was  ambiguous,  and  offered  to  show  the  circumstances  sur- 
rounding the  making  of  the  contract  and  the  antecedent  parol  nego- 
tiations connected  therewith.  This  evidence  the  trial  court  refused 
to  receive,  and,  we  think,  improperly.  One  of  the  conditions  which 
plaintiffs  imposed  in  their  proposal  to  the  defendant  was  that  it 
should  furnish  a  regular  monthly  steamship  service.  The  plain- 
tiffs' interpretation  of  the  contract  is  that  they  have  the  right  to 
make  shipments  at  the  terms  provided  during  an  ordinary  lifetime 
at  least,  and  hence  that  defendant  must  maintain  a  regular  monthly 
service  for  their  accommodation  during  that  period.  The  defendant 
insists  that  the  phrase  "without  time  limit"  was  understood  by  the 
parties  to  have  a  much  more  restricted  meaning,  and  referred  only 
to  the  colder  season  of  the  fall  and  winter  following  the  making  of 
the  contract,  in  which  condition  of  the  weather  macaroni  is  ordinarily 
shipped. 

We  think  it  quite  clear  that  the  language  of  the  contract  is  so 
ambiguous  as  to  permit  parol  proof  of  the  negotiations  had  between 
the  parties,  for  the  purpose  of  pointing  out  their  intent  in  the  use 
of  the  phrase  "without  time  limit."  Where  language  is  ambiguous 
or  susceptible  of  more  than  one  construction,  or  is  vague  or  general, 
or  inappropriate  to  express  the  true  intent,  extraneous  evidence  is 
admissible  to  explain,  and  an  antecedent  parol  agreement  may  be 
proved  to  show,  the  intent  of  the  parties.  Springsteen  v.  Samson, 
32  N.  Y.  703;  Emmett  v.  Penoyer,  151  N.  Y.  564,  46  N.  E.  1041. 
With  such  light  as  parol  evidence  might  throw  upon  the  use  of  the 
phrase,  if  the  facts  proven  tended  to  show  the  use  of  the  words  in  a  re- 
stricted sense,  a  question  of  fact  might  then  be  presented  for  the  jury  , 
to  determine  whether  or  not  plaintiffs'  shipments  were  within  the  con- 
tract, and  whether  or  not  the  defendant  was  liable  for  the  rebate  of 
96  N.Y.S.— 24 
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freight  demanded.  The  questions  of  whether  the  contract  was 
abandoned,  or  whether,  without  any  explanation,  it  should  be  con- 
strued to  continue  indefinitely  or  not,  we  neither  discuss  nor  decide, 
as  these  will  be  for  determination  on  the  new  trial. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


a09  App.  DlT.  668.) 

BURROWS  V.  STANDABD  OIL  CO.  OF  NEW  YORK. 

(Supreme  Oonrt,  Appellate  DiTUdon,  First  Department    December  8,  1905.) 

1.  BBOKEBS— ElTPLOntBRT. 

Where  a  broker,  learning  that  a  representative  of  the  government  de- 
sired to  piircbane  vessels,  went  to  defendant's  agent  and  suggested  a 
sale  of  defendant's  vessel,  whereupon  the  agent  stated  that  he  did  not 
luiow  whether  defendant  wanted  to  sell  the  vessel,  but  directed  a  clerk 
to  furnish  the  broker  with  the  particulars  of  the  boat  and  her  move- 
ments, be  was  not  employed  to  make  the  sale 

[Ed.  Note. — For  cases  In  point,  fsee  vol.  8,  Cent  Dig.  Brokers,  M  38,  ll&l 

2.  Same— Right  to  Commissions— Sale  by  Phincipai,. 

Where  a  shipbroker  approached  a  government  agent  to  sell  him  de- 
fendant's vessel,  and  was  told  that  the  government  already  had  the  ves- 
.  sel  on  Its  list  to  be  taken  in  case  of  need,  and  afterwards,  after  Insistence 
by  the  government  and  protests  by  defendant  that  It  could  not  spare  the 
boat  It  finally  sold  It  the  broker  was  not  the  procuring  cause  of  the  sale. 
[H)d.  Note. — For  cases  in  point  see  vol.  8,  Cent  Dig.  Brokers,  {  74.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  M.  Burrows  against  the  Standard  Oil  Company 
of  New  York.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

Everett  Masten,  for  appellant. 
Harcourt  Bull,  for  respondent. 

HOUGHTON,  J.  The  plaintiff  is  a  shipbroker,  and  brings  this 
action  to  recover  commissions  upon  a  sale  by  the  defendant  of  the 
steam  tug  Atlas  to  the  United  States  government  during  the  Spanish 
War.  The  judgment  must  be  reversed,  not  only  because  the  plaintifif 
failed  to  establish  that  he  was  employed  by  the  defendant  to  make  the 
sale,  but,  also,  upon  the  ground  that  he  was  not  the  procuring  cause 
of  the  sale. 

The  evidence  discloses  that  plaintiff  learned  that  a  representative 
of  the  government  was  looking  for  vessels  of  a  certain  class,  and  he 
thereupon  went  to"  the  agent  of  defendant  and  suggested  a  sale  of  the 
tug  Atlas,  and  the  agent  informed  him  that  he  did  not  know  whether 
the  company  wanted  to  sell  any  of  its  vessels  or  not,  but  directed  one 
of  his  clerks  to  give  the  plaintiff  the  particulars  of  the  boat  and  of  her 
movements.  This  was  not  an  employment  of  the  plaintiff  to  sell  the 
'boat.  Besides,  subsequently,  the  representative  of  the  government 
notified  the  defendant  that  for  some  time  prior  to  the  interview  of 
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plaintiff  with  defendant's  agent,  the  government  had  had  the  tug  Atlas 
on  its  list  of  boats  to  be  taken,  in  case  of  necessity,  for  use  in  the  war. 
The  defendant  protested  that  it  could  not  spare  its  boat,  but  it  being  in- 
sisted that  it  should,  finally  fixed  the  price  and  sold  it.  Even  if  the 
plaintiff  had  been  employed  to  make  the  sale,  it  was  not  in  fact  made 
through  or  by  him. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


aOO  App.  Wy.  B88.) 

PEOPLE  ex  rel.  DURTEE  v.  DURTEB. 

(Sapreme  Oonrt,  Appellate  DlTlaion,  nrst  Department.    December  8, 1905.) 

Habkah  Cobfub — OusTODY  or  Chzldbeit. 

Relator  and  respondent  bad  been  separated  for  seven  years,  during 
wblcb  respcmdoit  bad  had  the  custody  ot  her  children  whom  she  had  snp- 
ported;  respondent  claimed  that  all  of  them  having  been  awarded  to  her 
by  a  dlTorce  decree  which  she  obtained  from  relator  In  June,  1900.  There- 
after she  took  the  children  to  Italy  to  complete  their  education,  during  all 
of  wblcb  time  relator  had  contributed  nothing  to  their  support  BM,  that 
relator  was  not  entitled  to  maintain  habeas  corpus  to  obtain  the  custody 
ot  one  of  such  children. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25,  Cent  Dig.  Habeas  Corpus, 
«84.] 

Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  people,  on  relation  of  Gustavus  Abeel 
Duryee,  against  Emma  G.  Duryee.  From  an  order  denying  a  mo- 
tion to  dismiss  the  writ,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

J.  Campbell  Thompson,  for  appellant. 
Walter  I.  McCoy,  for  respondent. 

Mclaughlin,  J.  This  is  an  appeal  from  an  order  directing  the 
appellant  to  produce  in  court  at  a  time  named  (or  in  default  thereofthat 
a  warrant  issue  for  her  commitment  without  further  notice)  Agnes  G. 
Duryee,  aged  11  years  and  4  months,  a  daughter  of  the  relator  and 
the  defendant.  From  the  return  to  the  writ  and  the  traverse  there- 
to it  appears :  That  the  parties  were  married  in  the  state  of  New 
York  and  that  there  are  three  children  of  the  marriage — Charles  G., 
aged  13  years  and  11  months ;  Mary  G.,  aged  12  years  and  10  months ; 
and  Agnes  G.,  of  the  ag^  above  stated.  That  the  parties  separated 
about  seven  years  ago,  the  defendant  taking  the  three  children  and 
going  to  the  state  of  Rhode  Island,  where,  according  to  her  con- 
tention, she  obtained  a  residence  for  herself  and  them,  and  in  June, 
1900,  an  absolute  divorce  from  the  relator — the  decree  in  that  ac- 
tion awarding  to  her  the  custody  and  control  of  the  children.  That 
thereafter,  for  the  purpose,  among  others,  of  educating  the  two 
daughters,  she  took  them  to  Naples,  Italy,  where  they  have  since 
remained,  and  where  they  were  in  a  convent  at  the  time  this  proceed- 
ing was  instituted  and  the  return  to  the  writ  filed.    That  since  the 
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separation  took  place  she  has  supported  all  of  said  children,  and  has 
had  the  sole  care  and  custody  of  them.  The  fact  that  the  infant 
whose  possession  the  relator  now  seeks  to  obtain  is  in  Italy  was  not 
disputed  by  him;  nor  was  the  fact  that  since  the  separation  above 
alluded  to  took  place  all  of  the  children  have  been  entirely  supported 
by  the  appellant,  and  that  she  has,  during  that  time,  had  their  sole 
care  and  custody. 

Upon  the  undisputed  facts  I  am  of  the  opinion  that  the  writ 
should  have  been  dismissed.  It  might  well  be  doubted,  under  the  de- 
cision in  People  ex  rel.  Winston  v.  Winston,  31  App.  Div.  121,  52 
N.  Y.  Supp.  814,  whether  the  court  had  any  jurisdiction  to  adjudi- 
cate as  to  the  custody  of  the  child.  This  decision,  it  is  claimed,  has 
been  overruled  by  People  ex  rel.  Billotti  v.  New  York  Juvenile 
Asylum,  67  App.  Div.  S83,  68  N.  Y.  Supp.  279,  and  People  ex  rel. 
Dunlap  v.  New  York  Juvenile  Asylum,  58  App.  Div.  133,  68  N.  Y. 
Supp.  656.  It  is  difficult  to  reconcile,  in  some  respects,  these  de- 
cisions, but  the  conclusion  at  which  I  have  arrived  renders  it  un- 
necessary to  determine  whether  or  not  the  former  is  overruled  by  the 
two  latter.  Under  the  Domestic  Relations  Law  (chapter  272,  p.  215, 
Laws  of  1896)  the  rights  of  the  husband  and  wife  to  the  custody  of 
their  infant  children  are  equal.  This  fact,  in  at  least  a  degree,  the 
relator  seems  to  have  recognized,  because  since  the  separation  he 
admits  he  has  in  no  way  contributed  to  the  support  of  the  daughter, 
Agnes  G.,  whose  possession  he  now  seeks  to  obtain.  She  was  then 
four  years  of  age,  and  since  that  time  the  appellant  has  had  the  sole 
care,  custody,  and  maintenance  of  her.  If  the  daughter  could  be  in- 
trusted, when  of  such  tender  years  and  for  such  a  length  of  time, 
to  the  care  and  custody  of  the  mother,  it  would  seem  to  follow,  noth- 
ing appearing  to  indicate  to  the  contrary,  that  she  could  thereafter 
be  intrusted  to  complete  her  education.  Whether  this  be  so  or  not, 
I  am  of  the  opinion,  upon  the  facts  as  now  presented,  the  relator  is 
not  entitled  to  the  custody  of  the  child,  and  the  appellant  ought  not 
to  be  required  to  produce  her,  for  which  reason  the  motion  to  dis- 
miss the  writ  should  have  been  granted. 

The  order  appealed  from,  therefore,  must  be  reversed,  and  the  mo- 
tion to  dismiss  the  writ  granted,  with  $50  costs  and  disbursements. 
All  concur. 


(100  App.  Div.  B48.) 

In  re  ROTHSCHILD. 

In  re  WEI  SELL'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  19(XS.) 

1.  ExicnroBS  aicd  ADianisTBATOBS— Teufobajbt  AninNisTBATOiia— Acoouktiho 
— Parties. 

Code  ClT.  Proc.  {  2678,  provides  that,  where  a  temporary  administra- 
tor Is  appointed  by  the  surrogate  of  the  county  of  Mew  Tork,  the  mon^s 
of  the  estate  must  be  deposited  In  a  domestic  Incorporated  trust  com- 
pany specially  approved  by  the  surrogate  or  designated  In  the  general 
rules  of  practice.  Section  2680  provides  that  the  money  so  d^KMlted 
cannot  be  withdrawn,  except  by  order  of  the  surrogate.  Section  2472, 
■ubsec.  6,  confers  Jurisdiction  up<m  the  Surrogate's  Court  to  administer 
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Justice  lit  all  matters  relating  to  the  affairs  of  decedoits;  Held,  that  the 
Surrogate's  Gonrt  has  jurisdiction  to  bring  In  a  trust  company,  named 
as  depositary  of  tbe  funds  In  tbe  bands  of  a  temporary  admlnldtrator, 
as  a  party  to  a  judicial  accounting  of  such  administrator. 

2.  DEPosrrABixs— Debt  ORATION— Obdeb—Nkoessitt  of  Sebtioe. 

A  trust  company,  designated  by  tbe  Surrogate's  Cionrt  as  depositary 
of  funds  In  tbe  bands  of  a  temporary  administrator,  was  bound  by  the 
order  appointing  it  a  d^^osltary,  although  It  was  not  served  with  a  copy 
of  the  orler,  where  tbe  administrator,  before  depositing  any  funds  with 
It,  sent  it  a  letter  stating  that  he  was  required  by  the  order  of  his  appoint- 
ment as  temporary  administrator  to  depodt  funds  with  it,  and  Inclosed 
In  tbe  letter  the  surrogate's  certificate  as  to  bis  guaUflcatlona. 

Houghton,  J.,  dissenting. 

Appeal  from  order  of  Surr(^te,  New  York  County. 

In  the  matter  of  the  judicial  accounting  of  David  Rothschild,  as 
temporary  administrator  of  the  goods,  etc.,  of  William  Weisell,  de- 
ceased. From  an  order  making  the  Bankers'  Trust  Company  a 
party  to  the  accounting,  said  company  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM.  CLARKE,  and  HOUGHTON,  JJ. 

T.  Du  Pratt  White,  for  appellant. 
Henry  White,  for  respondent. 

CLARKE,  J.  One  David  Rothschild  was  appointed  by  the  Surro- 
gate's Court  the  temporary  administrator  of  the  goods,  chattels,  and 
credits  of  William  Weisell,  deceased,  and  gave  a  bond  as  such  in  the  pe- 
nal sum  of  $400,000,  which  was  executed  by  the  Bankers'  Surety  Com- 
pany as  surety.  On  the  10th  day  of  July,  1903,  said  Rothschild  opened 
an  account  with  the  Bankers'  Trust  Company,  delivering  to  said  com- 
pany this  letter : 

"As  I  am  required  by  tbe  order  of  my  appointment  as  temporary  administra- 
tor of  William  Weisell,  deceased,  to  deposit  funds  coming  Into  my  hands  as 
sucb  temporary  administrator  In  your  company,  I  respectfully  herewith  In- 
close certificate  of  tbe  Surrogate's  Court  as  to  my  qualification,  etc.,  together 
with  my  signature  as  temporary  administrator.  Kindly  open  account  for 
me,  and  deliver  the  bank  book  to  my  attcMney,  Mr.  John  W.  Wooten,  tbe  bear- 
er of  this  communication." 

It  appears  that  the  first  deposit  was  made  on  July  11,  1903,  of  $1,445.- 
54,  and  at  the  time  of  said  deposit  the  letter  quoted  supra  was  on  file 
with  said  company.  Subsequently  said  David  Rothschild  was  con- 
victed of  a  felony,  sentenced  to  State's  Prison,  and  is  now  incarcerated 
therein.  He  was  on  July  6,  1904,  duly  removed  from  the  office  of 
temporary  administrator  of  said  estate,  and  by  an  order  dated  October 
24,  1904,  he  was  directed  to  file  an  account  of  his  proceedings  as  tem- 
porary administrator  within  16  days.  He  did  not  account  as  required. 
Thereafter  the  Bankers'  Surety  Company,  the  surety  on  his  bond, 
applied  to  the  Surrogate's  Court  for  an  order  discharging  it  from  its 
bond,  and  filed  an  account  of  said  temporary  administrator  to  the  best 
of  its  ability,  and  an  order  was  made  directing  all  persons  interested  in 
said  estate  to  appear  and  attend  a  settlement  of  said  accotmt.  There 
were  a  number  of  appearances,  and  certain  objections  were  filed,  and 
the  questions  raised  by  the  objections  were  referred  to  a  referee, 
and  the  matter  is  now  pending  before  him.    Upon  said  reference  rep- 
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resentatives  of  the  Bankers'  Trust  Company  have  been  examined,  who 
have  admitted  the  deposit  of  the  funds  of  the  estate  with  them,  the 
amounts  paid  out  by  them  on  the  checks  of  the  temporary  administra- 
tor, and  that  such  amounts  were  paid  out  without  any  oftder  of  the 
Surrogate's  Court.  The  surety  company  thereupon  served  a  notice 
on  the  trust  company  to  appear  before  said  referee  and  "establish  the 
legality  of  said  payments  and  defend  the  same."  Said  trust  company 
not  having  responded  to  said  notice,  the  surety  company  made  an  ap- 
plication for  an  order  to  bring  in  said  trust  company  and  make  it  a 
party  to  the  proceeding,  "so  that  whether  or  not  they  have  the  moneys 
belonging  to  the  estate  can  be  finally  determined  upon  this  accounting, 
and,  if  it  be  determined  that  they  have,  that  they  can  be  directed  to 
pay  over  the  moneys  according  to  law,"  and  thereupon  it  was  ordered 
that  said  motion  "be,  and  it  hereby  is,  in  all  respects  granted,  and  that 
the  Bankers'  Trust  Company  be,  and  hereby  is,  brought  in  and  made 
a  party  to  the  above  entitled  proceedings,"  which  is  the  order  appealed 
from. 

The  power  of  the  surrogate  to  make  the  order  is  challenged.  Sec- 
tion 2678  of  the  Code  provides  that,  where  the  temporary  administra- 
tor was  aopointed  by  the  surrogate  of  the  county  of  New  York,  the 
money  must  be  deposited  in  a  domestic  incorporated  trust  company 
having  its  principal  office  or  place  of  business  in  the  city  of  New  York, 
and  either  specially  approved  by  the  surrogate  or  designated  by  the  gen- 
eral rules  of  practice  as  a  depositary  of  funds  paid  into  court  Sec- 
tion 2680  provides  that  money  deposited  by  a  temporary  administrator 
as  prescribed  in  this  article  cannot  be  withdrawn  except  upon  the  order 
of  the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Section  2472  of  the  Code  confers  jurisdiction  upon  the 
Surrogate's  Court: 

"(6)  To  administer  Justice  In  all  matters  relating  to  the  affairs  of  decedents 
according  to  tbe  provisions  of  the  statutes  relating  thereto." 

Prom  a  consideration  of  section  2678  it  will  be  seen  that  the  moneys 
were  required  by  the  court  to  be  placed  by  the  administrator  in  the  pos- 
session of  the  Bankers'  Trust  Company  as  its  depositary.  By  section 
2680  such  moneys  could  only  be  drawn  therefrom  upon  the  court's 
order.  The  company  became  pro  hac  vice  an  officer  of  the  court. 
Instead  of  leaving  these  funds  in  the  hands  of  the  administrator,  con- 
cededly  an  officer  of  the  court  accountable  to  it,  or  placing  them  in 
the  hands  of  its  clerk,  for  greater  security,  to  insure  the  preservation 
of  the  decedent's  estate,  they  were  placed  with  the  trust  company 
solely  as  the  depositary  of  the  court  and  subject  to  its  order.  It  comes 
as  somewhat  of  a  shock  to  have  it  seriously  argued  that  the  court, 
because  of  whose  order  alone  the  fund  has  come  into  possession  of 
the  company,  and  upon  whose  order  alone  the  money  can  be  legally  paid 
out,  may  not  say  to  its  trusted  depositary,  "What  have  you  done  with 
the  funds  so  intrusted  to  you?"  The  power  of  the  court  is  unques- 
tionable. 

The  appellant  makes  the  point  that  it  was  not  served  with  a  copy 
of  the  order  appointing  it  a  depositary.  Before  any  moneys  were 
received  it  received  the  letter  which  stated : 
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"I  am  required  by  the  order  of  my  appointment  as  temporary  administrator 
of  William  Welaell,  deceased,  to  deposit  funds  coming  into  my  bands  as  sucb 
temporary  administrator  In  yoor  company." 

And  the  surrogate's  certificate  as  to  his  qualification  was  inclosed. 
Here  was  distinct  notification  as  to  the  way  in  which  the  moneys  came 
into  its  possession.  It  was  put  upon  its  inquiry,  and  must  be  held  to 
have  been  botmd  by  the  order,  and  to  have  known  the  law  governing 
the  subject. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

O'BRIEN,  P.  J.,  and  PATTERSON  and  INGRAHAM,  JJ.,  con- 
cur.   HOUGHTON,  J.,  dissents. 


a<»  App.  DiT.  479.) 

BYRNE  y.  BYBNB  et  aL 

(Supreme  Oonrt,  Appellate  Division.  First  Department    December  8,  1905.) 

1.  BVIDINOX— EXFXBTB— WEIOHT  OF   BVIDKNCB— QUKSTIOR   FOB  JtJBY. 

In  a  will  contest,  tbe  weight  of  evidence  of  physicians  that  testatrix 
at  the  time  she  executed  tbe  codicil  to  her  will  was  suffering  from  a  com- 
plication of  diseases  which  necessarily  affected  her  mind,  and  that  she 
had  not  sufficient  mental  capacity  to  make  a  will,  was  for  the  determina- 
tion of  the  ]nry. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence,  S  2396 ; 
vol.  49,  Cent  Dig.  Wills,  i  768.] 

2.  Wnxs— TasTAitENTABT  Capacity— Question  fob  Jubt. 

Where  testatrix  made  an  unnatural  codicil  to  her  will,  by  which  she 
■tripped  her  only  eon  of  his  Inheritance  in  case  he  at  any  time  lived 
with  his  father  or  his  father's  relatives  before  becoming  of  age,  whether 
of  bis  own  volition  or  under  compulsion,  and  there  was  expert  testimony 
that  at  tlie  time  the  codicUi  was  made  testatrix  was  in  such  poor  physi- 
cal bealtb  that  she  had  not  testamentary  capacity,  whether  she  had  testa- 
mentary capacity  at  the  time  tbe  codicil  was  executed  was  for  the  jury. 

[Ed.  Note.— For  cases  In  point  see  vol.  40,  Cent  Dig.  Wills,  (  768.] 

O'Brloi,  P.  3.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Cornelius  E.  B)rrne  against  Arthur  Byrne,  impleaded 
with  Albert  F.  Brugman  and  others.  Prom  a  judgment  entered  on  a 
verdict  directed  by  the  court,  and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  and  defendant  Arthur  Byrne  appeal.  Re- 
versed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

William  L.  Snyder,  for  appellants. 

David  McClure,  for  respondents. 

PATTERSON,  J.  This  appeal  is  from  a  Judgment  entered  upon 
the  verdict  of  a  jury  by  direction  of  the  court,  adjudging  certain 
papers  to  be  the  last  will  and  testament  and  a  codicil  thereto  of 
Frances  Louise  Byrne,  and  from  an  order  denying  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial  on  the  judge's  minutes.  The  ac- 
tion was  brought  under  section  2653a  of  the  Code  of  Civil  Procedure. 
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The  testatrix,  whose  maiden  name  was  Frances  Louise  Brugman, 
was  the  wife  of  the  plaintiff.  She  was  the  mother  of  an  infant  son, 
her  only  child,  who  was  born  January  7,  1892.  The  testatrix  died 
August  5,  1895.  The  will  was  made  July  5,  and  the  codicil  July  10, 
1895.  They  were  both  admitted  to  probate.  No  question  is  now 
raised  as  to  the  plaintiff's  right  to  maintain  the  action. 

The  grounds  upon  which  the  will  and  codicil  were  assailed  are 
that  at  the  times  they  were  respectively  executed  the  testatrix  was 
and  for  a  long  time  prior  thereto  had  been  weak  and  feeble  in  mind 
and  body,  suffering  from  uremia,  and  a  complicaion  of  physical  dis- 
orders or  diseases,  and  was  not  of  sound  memory  and  understanding ; 
that  she  was  hovering  between  life  and  death,  was  without  testamen- 
tary capacity,  and  hence  that  the  writings  admitted  to  probate  were 
not  the  last  will  and  testament  and  codicil  thereto  of  the  said  Frances 
Louise  Byrne.  After  making  special  bequests,  not  necessary  to  con- 
sider, the  testatrix  in  her  will  empowers  her  executors  and  trustees 
to  pay  for  the  education  of  her  son,  Arthur  Byrne,  from  the  income 
of  her  estate,  $100  each  year  until  he  arrives  at  the  age  of  21  years ; 
but  that  is  coupled  with  a  further  provision  that  they  shall  pay  such 
other  and  further  sum  or  sums  of  money,  as  they  may  deem  best 
from  time  to  time,  to  expend  for  his  education  during  his  minority, 
and  when  he  arrives  at  the  age  of  21  years,  he  is  to  receive  all  the 
real  and  personal  estate  then  in  the  charge  of  the  executors  and 
trustees,  provided  he  chooses  at  that  time  to  live  with  the  testatrix's 
family  or  some  member  of  it,  and  refuses  to  live  with  his  father  or 
any  member  of  his  father's  family ;  and  the  testatrix  proceeds  to  say 
that  if  he  chooses,  when  he  arrives  at  the  age  of  21  years,  to  live 
with  his  father  or  any  member  of  his  family — 

"Then,  and  in  that  case,  I  give  and  bequeath  all  my  property  to  my  brothers 
and  sisters  to  be  divided  equally  among  them.  And  In  case  my  son,  Arthur, 
dies  before  the  age  of  twenty-one  years,  I  give,  devise,  and  beqneath  all  my 
estate  of  any  kind,  name,  and  nature  to  my  surviving  brothers  and  sisters  to 
be  divided  equally  among  them." 

Thus  far,  upon  a  survey  of  this  will,  it  is  to  be  seen  that  it  was 
within  the  intention  of  the  testatrix  to  give  to  her  infant  child  when 
he  became  able  to  make  a  selection,  the  right  and  power  to  determine 
with  whom  he  should  live,  as  a  condition  of  his  enjoyment  of  his 
mother's  property.  By  the  codicil,  made  five  days  after  the  execu- 
tion of  the  will,  the  testatrix  declares  that  she  had  attempted  to  dis- 
pose of  the  residue  of  her  estate  both  real  and  personal  for  the  benefit 
of  her  infant  son,  Arthur  Byrne,  and  had  been  advised  that  the  at- 
tempted disposition  was  uncertain,  ambiguous,  and  likely  to  cause 
a  question  of  construction,  and  thereby  she  was  induced  to  change, 
amend,  and  alter  the  third  clause  of  the  will  respecting  the  said  re- 
siduary estate,  so  that  the  remainder  thereof  should  be  given  to  her 
executors  and  trustees  in  trust  to  receive  the  rents  and  profits  until 
her  son,  Arthur,  attained  the  age  of  21  years,  or  until  his  earlier 
death;  and  out  of  the  rents,  issues,  and  profits  to  apply  the  sum  of 
$100  or  more,  in  their  discretion,  in  each  year  for  lus  education, 
maintenance,  and  support  during  said  time,  and — 
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"Upon  his  arriving  at  the  age  of  twenty-one  years,  and  In  the  event  of  my 
said  son  having  contlnnously  lived,  xrahablted  and  resided  with  my  family,  and 
blood  relatives,  or  with  some  member  thereof,  I  give,  devise,  and  bequeath  nil 
of  the  rest,  resldne,  and  remainder  of  my  said  estate,  together  with  any  and 
all  accumulations  of  rents,  Issues,  and  profits  then  in  the  hands  of  my  said 
executors  and  trustees,  to  my  said  son,  Arthur  Byrne ;  but  In  the  event  of  my 
said  son,  Arthur  Byrne,  refusing  to  and  not  residing  contlnnously  with  my 
family  and  blood  relatives  or  with  some  member  thereof ;  or,  In  the  event  of 
his  death  before  he  arrives  at  the  age  of  twenty-one  years,  then  and  in  that 
ease,  or  in  either  of  the  above  events,  I  give,  devise,  and  beqneath  all  the  rest, 
residue  and  remainder  of  my  said  estate,  both  jreal  and  personal  of  whatsoever 
name,  nature,  and  kind,  and  wheresoever  situated,  unto  my  then  surviving 
brotlMrs  and  sisters,  to  be  divided  among  them  equally,  share  and  share  alike. 
It  being  my  express  wish,  will,  and  desire  and  also  my  Intention  tliat  my  said 
son,  Arthur  Byrne,  should  not  and  shall  not  receive  any  share  or  portion  of 
any  of  my  said  estate,  if  at  any  time  during  his  minority,  be  reside,  live  or 
cohabit  with  my  husband,  C!omellus  Byrne,  his  family,  next  of  kin  or  blood 
relatives." 

The  last  clause  of  this  codicil  indicates  sufficiently  the  difference 
between  the  original  will  and  the  codicil  respecting  the  exclusion  of 
the  testatrix's  son  from  the  interest  in  remainder  in  her  estate.  By 
the  will,  his  infantile  inability  to  determine  with  whom  he  should  re- 
side, is  recognized.  By  the  clause  of  the  codicil  last  quoted,  he  is 
stripped  of  his  inheritance  if  at  any  time  in  his  tender  and  irresponsi- 
ble years,  and  before  he  can  make  a  choice,  or  have  any  freedom  of 
action  he  should  ;-eside,  even  on  compulsion,  with  his  father,  or  his 
father's  relatives.  It  is  very  easy  to  see  that  this  codicil,  so  un- 
natural, was  inspired  by  hatred  of  the  father  and  his  family,  and  the 
evidence  in  the  case  fortifies  that  view.  There  is  no  direct  evidence 
of  undue  influence  exerted  by  any  particular  person  upon  the  testa- 
trix in  procuring  the  execution  of  this  will  or  its  codicil ;  that  is  to  say, 
there  is  no  positive  evidence  that  any  person  connected  with  the 
testatrix  made  direct  efforts  to  induce  her  to  execute  a  will  which 
should,  by  any  of  its  provisions  be  for  the  benefit  of  such  person. 
But  this  is  an  inofficious  codicil;  it  is  contrary  to  natural  duty 
or  affection.  It  sufficiently  appears  that  the  testatrix  had  a  fixed 
hatred  and  loathing  for  her  husband,  whether  well  or  ill  founded,  and 
that  is  traced  and  transmitted  into  the  codicil  affecting  her  child. 
How  it  originated,  we.  do  not  know.  It  may  or  may  not  have  been 
the  prompting  of  delusion  or  the  creation  of  a  mind  diseased.  Under 
such  a  situation  it  became  of  prime  importance  to  ascertain  the 
mental  condition  of  the  testatrix  especially  when  she  executed  the 
codicil.  Was  she  then  in  a  situation,  physically  and  mentally,  to 
comprehend  her  relations  to  this  helpless  infant  child,  or  was  she  in 
such  a  condition  that  without  power  to  discriminate  she  might  have 
been  dominated  by  feelings  of  hostility  to  her  husband  so  strong  as 
to  prevail  over  and  conquer  the  natural  impulses  of  a  mother  and 
thus  be  not  "of  disposing  mind  and  memory." 

The  difference  between  the  vrill  and  the  codicil  has  been  pointed 
out.  The  former  may  be  sustained  and  the  latter  not.  When  the 
latter  was  made,  if  the  testatrix  was  suffering  from  certain  diseases, 
the  evidence  shows  they  would  affect  her  mentally.  Her  physician. 
Dr.  Holmes,  who  attended  upon  her  from  the  14th  of  December, 
1894,  until  the  time  of  her  death,  states  her  general  physical  con- 
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dition.  He  saw  her  almost  every  (}ay,  and  sometimes  more  than 
once  a  day,  and  according  to  his  testimony,  she  was  suffering  from  a 
complication  of  diseases  which  naturally  (as  said  before)  affected 
her  mind.  Three  physicians,  basing  their  expert  testimony  on  the 
facts  testified  to  by  Dr.  Holmes,  swore  that  a  person  suffering  from 
those  conditions  had  not  suiEcient  mental  capacity  to  make  a  will. 
The  learned  trial  judge  directed  a  verdict,  disregarding  the  testi- 
mony of  the  expert  witnesses,  evidently  so  doing  upon  the  view  which 
this  court  took  in  a  case  which  has  since  been  reversed  by  the  Court 
of  Appeals.  Differing  from  us,  the  Court  of  Appeals,  in  Hagan  v. 
Sone,  174  N.  Y.  318,  66  N.  E.  973,  expressly  held  that  expert  evi- 
dence of  the  character  introduced  in  this  case  was  admissible,  and 
should  have  been  left  to  the  jury  for  their  consideration,  saying, 
that  the  value  and  bearing  of  the  evidence,  as  well  as  its  construction, 
is  for  the  body  to  which  is  committed  the  decision  of  all  questions  of 
fact.  We  are  of  the  opinion  that  all  the  evidence  of  the  expert  wit- 
nesses should  have  gone  to  the  jury  in  this  case,  there  being  abundant 
proof  as  to  the  existence  of  conditions  which  might  have  Elected  the 
testamentary  capacity  of  the  testatrix. 

The  judgment  and  order  are  therefore  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellants  to  abide  the  event.  All  concur,  ex- 
cept O'BRIEN,  P.  J.,  who  dissents. 


aoo  App.  Dlv.  580.) 

GLOBE  &  RTTTOERS  FIBD  INS.  CX).  v.  BOBBINS  ft  MTBBS  GO. 

(Supreme  Court,  Appellate  DivlBion,  First  Department    December  8,  1906.) 

InSUBARCK— 'AOERTS — EXIBTIROX    OW    ReIATIOM— EVIDENCE. 

In  an  action  for  a  premium  on  a  fire  policy,  evidence  held  to  show  that 
tbe  one  to  wbom  defendant  had  paid  the  premium  was  plaintiff's  agent 
Ingraham,  J.,  dissenting. 

Appeal  from  Appellate  Term. 

Action  by  the  Globe  &  Rutgers  Fire  Insurance  Company  agfainst 
the  Robbins  &  Myers  Company.  Prom  a  judgment  for  defendant 
(88  N.  Y,  Supp.  996),  plaintiff  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Philip  Lindsley,  for  appellant. 
Henry  Melville,  for  respondent. 

McLAUGHLIN,  J.  This  action  was  brought  to  recover  the  sum 
of  $300,  premium  alleged  to  be  due  on  a  policy  of  fire  insurance. 
Defendant  took  out  what  is  termed  a  "floating  fire  insurance  policy" 
in  the  plaintiff  company,  for  which  it  paid  a  premium  of  $300  to  one 
Elliott.  Elliott  paid  the  same  to  one  Carroll,  who  absconded,  with- 
out turning  the  money  over  to  the  plaintiff.  The  sole  question  pre- 
sented for  determination  is  whether  Carroll,  at  the  time  the  payment 
was  made  to  him,  was  the  agent  of  the  insurance  company  or  the 
agent  of  the  defendant.  The  action  was  originally  brought  in  the 
Municipal  Court  of  the  city  of  New  York,  where,  after  a  trial  had. 
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it  was  determined  that  Carroll  was  tiie  agent  of  the  insurance  com- 
pany, and  that  the  payment  by  the  defendant  to  him  was  a  payment  to 
the  plaintiff.  An  appeal  was  taken  from  the  judgment  to  the  Appel- 
late Term,  where  the  same  was  affirmed  (88  N.  Y.  Supp.  996),  and 
the  plaintiff  by  permission  now  appeals  to  this  court. 

I  am  of  the  opinion  that  the  judgment  is  right  and  should  be  affirm- 
ed. The  plaintiff's  cashier,  Lindsay,  testified  that  between  the  1st  of 
January,  1902,  and  the  5th  of  June  of  the  same  year,  the  plaintiff 
issued,  through  Carroll,  some  19  diiTerent  fire  insurance  policies,  of 
which  that  issued  to  the  defendant  was  one ;  that  the  policies  were  de- 
livered to  Carroll  and  he  was  expected  to  collect  the  premiums,  and, 
if  the  policies  were  floating  policies,  he  was  to  receive  10  per  cent, 
commission  on  the  premium  collected,  which  was  the  sum  agreed 
upon  between  him  and  the  plaintiff ;  that  the  policy  issued  to  the  de- 
fendant was  delivered  to  Carroll  and  he  was  expected  to  collect  the 
premium,  for  which  his  commission,  according  to  the  agreement  was 
to  be  10  per  cent ;  and  that  on  the  books  of  the  plaintiff  there  was 
no  account  with  the  defendant,  except  as  there  appeared  an  entry  of 
the  issuance  of  the  policy  under  Carroll's  nariie.  'This  testimony  was 
not  contradicted  in  any  way.  The  proof  showed  that  the  defendant 
did  not  deal  with  Carroll.  Its  dealings  were  with  Elliott,  who,  when 
the  policy  was  delivered  to  him,  paid  Carroll  the  premium.  Upon 
these  facts  it  seems  to  me  Carroll  was  the  agent  of  the  insurance 
company.  It  paid  him  for  getting  the  insurance.  ,  The  policy  was 
given  to  him  for  the  purpose  of  delivery  to  the  insured,  and,  when 
such  delivery  was  made,  he  was  to  collect  the  premium  and  turn  it 
over  to  the  insurance  company,  less  his  commission. 

But  it  is  said  that  Carroll  was  not  the  agent  of  the  insurance  com- 
pany in  receiving  the  premium,  because  the  policy  contained  the 
statement  that  "no  person,  unless  duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  this  company."  These  words  in  the  policy  only 
apply  to  m&tters  connected  with  the  making  of  the  contract.  Here 
the  plaintiff  insists  that  the  contract  was  made  and  by  reason  thereof 
it  became  entitled  to  the  premium.  To  determine  what  arrangement 
was  made  as  to  the  payment  of  the  premium,  therefore  we  have  a 
right  to  look  outside  of  the  contract.  Hermann  v.  Niagara  Fire  Ins. 
Co.,  100  N.  Y.  411,  3  N.  E.  341,  53  Am.  Rep.  197 ;  White  v.  Connecticut 
Fire  Ins.  Co.,  130  Mass.  330.  In  the  Hermann  Case  there  was  a 
clause  in  the  policy  declaring  that  any  person  other  than  the  assured 
procuring  the  policy  should  be  deemed  the  agent  of  the  assured,  and 
not  of  the  company  in  any  transaction  relating  to  the  insurance,  and 
it  was  held  that  this  did  not  constitute  such  person  a  continuing  agent 
or  make  notice  to  him,  after  the  policy  went  into  effect,  binding  upon 
the  assured.  In  the  White  Case  the  policy  contained  a  similar  pro- 
vision, and  that  the  insurance  company  should  not  be  liable  by  virtue 
of  the  policy  until  the  premium  therefor  had  been  actually  paid. 
There  the  insured  received  from  one  Hunt  the  policy,  and  under  an 
arrangement  which  he  had  with  the  insurance  company  he  was  to  col- 
lect the  premium.  When  Hunt  delivered  the  policy,  the  premium  was 
not  paid.  Subsequently  the  company  notified  Hunt  it  did  not  wish  to 
take  the  risk,  and  thereafter  a  loss  occurred.    It  was  held  that  a  re- 
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covery  could  be  had,  notwithstanding  the  provision  of  the    policy  ; 
the  court  saying: 

"The  piDTlslon  in  the  policy  making  the  person  who  procures  the  Insnnuice 
the  agent  of  the  assured  in  all  transactions  relating  to  the  insurance'  cannot 
be  construed  to  mean  that  such  person  shall  be  agent  to  receive  notice  »f  the 
termination  of  the  insurance  at  any  time  during  the  life  of  the  policy.  It 
plainly  refers  to  the  original  transaction  connected  with  obtaining  It" 

Here  whether  Carroll,  in  accepting  the  premium,  acted  as  the  agent 
of  the  insurance  company  or  of  the  defendant  was  a  question  of 
fact,  to  be  determined  by  the  trial  court.  Greenwich  Ins.  Co.  v. 
Union  Dredging  Co.,  14  Daly,  237.  It  having  found  that  he  was  the 
agent  of  the  insurance  company  and  there  being  proof  sufficient  to 
sustain  the  finding,  the  judgment  appealed  from  must  be  affirmed. 

The  determination  of  the  Appellate  Term  is  therefore  affirmed,  writh 
costs.    All  concur,  except  INGRAHAM,  J.,  who  dissents. 


In  re  CHOATE'S  WILL. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

Wnxs— Execution— CoNDiTioH  of  Testatbix. 

When  the  instrument  purporting  to  be  the  last  will  of  testatrix  was 
presented  to  her,  she  was  in  a  dying  condition.  At  her  house  were  as- 
sembled persons  in  various  ways  connected  with  her.  There  was  testi- 
mony that  testatrix  waA  forcibly  awakened  out  of  a  stupor;  tliat  the  in- 
strument was  read  to  her  and  she  was  asked  to  sign  it;  that  her  mind 
was  in  a  wandering  state,  and  she  made  some  reference  to  her  mother, 
who  was  deceased,  not  being  provided  for,  and  then  fell  asleep;  that 
she  was  again  awakened,  and  apparently  forgot,  or  did  not  understand, 
what  was  being  required  of  her.  Held  sufficient  to  warrant  the  surro- 
gate In  refusing  probate  to  the  instrnnient 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  49,  Gent  Dig.  Wills,  IS  144. 
147,  152.] 

Ai^al  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  proving  the  last  will  and  testament  of  Sarah  J. 
Hassett  Choate,  deceased.  Appeal  from  a  decree  admitting  a  will  to 
probate,  and  refusing  probate  to  one  purporting  to  be  a  later  will. 
Affirmed. 

See  94  N.  Y.  Supp  176. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE, 
INGRAHAM,  and  HOUGHTON,  JJ. 

Roger  Foster,  for  appellant. 
James  C.  Bushby,  for  respondents. 

PATTERSON,  J.  Margaret  G.  Ronayne,  individually  and  as  exec- 
utrix (so  styling  herself),  appeals  from  a  decree  of  the  Surrogate's 
Court  of  the  county  of  New  Yoric,  which  refused  probate  of  a  document 
purporting  to  be  the  last  will  and  testament  of  Sarah  J.  Hassett  Choate, 
deceased,  executed  on  March  26,  1904,  and  which  admitted  to  probate  a 
prior  will,  which  Mrs.  Choate  had  executed  May  7, 1903.  Mrs.  Choate 
was  a  childless  widow,  and  at  the  time  of  her  death  was  66  years  old. 
Two  writings,  each  purporting  to  be  her  will,  were  presented  to  the 
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sunx^^ate  for  probate.  The  earlier  paper  was  admitted,  and  the  later 
one  rejected.  The  issue  before  the  surrogate  was  as  tothe  testamentary 
capacity  of  the  testatrix  at  the  time  of  the  execution  9f  the  later  in- 
strument. The  opinion  of  the  surrogate  is  very  satisfactory,  based, 
as  it  is,  upon  a  careful  review  of  all  the  evidence  concerning  what 
occurred  at  the  residence  of  Mrs.  Choate  on  the  evening  of  March  26, 
1904,  when  the  rejected  instrument  was  executed. 

Without  going  over  the  evidence  in  detail,  we  are  convinced,  as  the 
surrogate  was,  that  on  March  26, 1904,  the  testatrix  was  not  in  a  mental 
condition  to  understand  what  was  in  the  paper  she  signed,  or  to  appre- 
ciate her  situation  and  surroundings.  The  account  given  in  the  testi- 
mony of  the  witnesses  of  what  occurred  on  the  evening  of  the  execu- 
tion of  the  rejected  instrument  was  sufficient  to  authorize  the  surro- 
gate to  refuse  probate  to  that  paper.  It  clearly  appears  that,  when  it 
was  presented  to  Mrs.  Choate  on  that  evening,  she  was  in  a  dying  con- 
dition. At  her  house  were  assembled  persons  in  various  ways  con- 
nected with  her,  and  their  conduct  was  so  violent  that  the  sick  and  dying 
woman  asked  that  police  interference  be  had.  It  appears  by  the  testi- 
mony of  Mrs.  Murray  that  the  decedent  was  forcibly  awakened  out 
of  a  stupor,  that  the  rejected  instrument  was  read  to  her,  and  she  was 
asked  to  sign  it.  Her  mind  was  in  a  wandering  state,  and  she  made 
some  reference  to  her  deceased  mother  not  being  provided  for,  and  then 
fell  asleep.  She  was  again  awakened,  and  after  persuasion  induced 
to  sign  the  paper,  and  apparently  forgot  or  did  not  understand  what 
was  being  required  of  her.  The  learned  surrogate  properly  remarks 
that  on  March  26,  1904,  when  the  rejected  paper  was  executed,  it 
was  perfectly  apparent  that  the  testatrix  did  not  comprehend  her  situa- 
tion, for  she  did  not  recall  the  fact  that  her  mother  was  dead,  and  she 
objected  to  the  will  because  no  provision  was  made  for  her  mother. 

A  perusal  of  the  record  satisfies  us  that  on  the  facts  the  surrogate's 
decision  was  correct,  and  the  decree  should  be  affirmed,  with  costs.  All 
cooctir.  ' 


am  Avp.  DlT.  480.) 

PliAHEKTT  v.  NEW  YORK  TIMES  00. 

(Snprame  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

LiBKL— WOBDS  TKNDIKO  10   INJTTBE   VOCATION. 

Where  a  publication  InvolveB  a  charge  that  plaintiff  refused  to  perform 
tbe  obligations  assumed  by  her  as  janltress,  disregarded  her  employer's 
Interest,  and  nsed  his  property,  and  plaintiff  alleges  that  her  occupation 
was  that  of  Janltress,  unless  defendant  showed  a  lawful  excuse,  she  was 
entitled  to  recover,  without  allegation  of  special  damages,  and  the  case 
was  for  the  Jury. 

[Dd.  Note. — For  cases  in  point,  see  vol.  82,  Gent  Dig.  Libel  and  Slander, 
196.1 

Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Sarah  Jane  Flaherty  against  the  New  York  Times  Com- 
pany. Prom  a  judgment  dismissing  the  complaint  on  a  trial  before 
^  jury,  plaintiff  appeals.    Reversed. 
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Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGBIA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Howard  E.  Bayne,  for  appellant. 
Alfred  A.  Cook,  for  respondent 

INGRAHAM,  J.  The  action  is  to  recover  damages  for  a  libel  pub- 
lished by  the  defendant,  a  newspaper  in  the  city  of  New  York.  The 
court  dismissed  the  complaint  upon  the  ground  that  the  article  published 
was  not  libelous  per  se,  and  from  the  judgment  entered  thereon  the 
plaintiff  appeals.  The  article  in  question  states  the  relations  that  exist- 
ed between  the  plaintiflE,  who  had  been  employed  as  janitress,  and  the 
landlord  of  certain  premises  in  the  city  of  New  York,  with  an  ac- 
count of  certain  proceedings  to  dispossess  the  plaintiff  and  her  husband 
from  such  premises,  which  had  been  decided  against  the  landlord.  It 
was  stated  that  a  reporter  acting  for  the  defendant  had  obtained  state- 
ments of  the  tenant  and  his  wife  and  of  the  landlord,  which  were  pub- 
lished. The  article  was  evidently  intended  as  an  account  of  a  somewhat 
peculiar  dispute  between  the  owner  of  the  property  and  a  person  whom 
he  had  employed  to  act  as  janitor  of  his  buidling,  and  who  had  thus  ob- 
tained possession  of  some  rooms  in  the  building.  In  general,  the  plain- 
tiff and  her  husband  were  charged  with  standing  out  for  their  legal 
rights,  and  that  they  had  been  sustained  by  the  Municipal  Court  in  pro- 
ceedings to  dispossess  them.  It  is  quite  evident  that  the  publication  did 
the  plaintiff  no  substantial  injury,  and  we  do  not  think  that  the  time 
of  the  courts  should  be  taken  up  with  actions  of  this  character,  where 
the  publication  caused  no  real  injury. 

In  view,  however,  of  what  has  been  said  in  several  late  cases  by  the 
Court  of  Appeals,  the  court  erred  in  dismissing  the  complaint,  be- 
cause in  the  light  of  those  decisions  we  cannot  say  that  this  publica- 
tion was  not  libelous  per  se.  The  article  states  that  "the  Flahertys 
are  snugly  ensconced  in  the  basement  behind  barred  doors,  and  have 
control  of  the  gas  and  hot  water  for  the  entire  building."  The  land- 
lord was  then  interviewed  and  stated  that : 

"Last  August,  while  me  and  my  wife  was  living  In  Bedford  street,  she  took 
the  Flahertys  Into  this  house — Mrs.  Flaherty  to  act  as  Janitor — took  them  In 
ofF  the  street,  mind  yon,  for  they's  just  been  thrown  out  of  another  house." 

Then,  after  speaking  of  the  various  proceedings  which  he  had  taken 
to  dispossess  the  Flahertys  and  in  which  he  had  been  defeated,  he 
said : 

"We  tried  once  more  last  week,  and  the  Judge  dismissed  the  case.    What  ! 

are  we  to  do?    They  are  barred  in,  using  my  coal  and  furniture,  and  not  even  i 
paying  a  cent  rent    Flaherty  Is  keeping  the  hot  water  shut  off  from  us,  and 

there  they  are  a-revelllng  In  hot  water,  and  my  lodgers  leaving  for  the  want  of  i 

It"  i 

An  account  of  the  Flahertys'  side  of  the  controversy  was  then  pub-  I 

lished.    The  general  effect  of  the  charge  is  the  plaintiff  was  employed  i 

as  janitress,  and  as  such  obtained  possession  of  the  premises ;  that 
she  had  refused  to  perform  the  duties  of  janitress,  barricaded  the 
rooms  so  that  the  landlord  could  not  get  access  to  them,  shut  off  the 
gas  and  water  from  the  rest  of  the  building,  and  was  using  the  land- 
lord's coal  to  supply  herself  with  hot  water,  against  the  wishes  of 
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the  landlord.  There  is  involved  in  the  publication  a  charge  that  plain- 
tiff refused  to  perform  the  obligations  assumed  by  her  on  the  employ- 
ment as  janitress,  a  disregard  of  the  employer's  interest,  and  using 
the  employer's  property ;  and  this,  we  think,  implies  reproach,  scandal, 
or  ridicule,  and  reflected  disgracefully  upon  her  character.  Morrison 
V.  Smith,  177  N.  Y.  368,  69  N.  E.  726.  The  plaintiff  alleges  that 
her  occupation  was  that  of  janitress  of  the  building,  and  such  a 
publication  would  tend  to  prevent  her  from  obtaining  a  similar  situ- 
ation, and  therefore  comes  within  the  general  rule  ttet : 

"Whatever  words  have  a  tendency  to  hart,  or  are  calculated  to  prejudice,  a 
man  who  seeks  his  livelihood  by  any  trade  or  bnslness,  are  actionable.  When 
proved  to  have  been  spoken  in  relation  thereto,  the  action  Is  supported;  and, 
unless  the  defendant  shows  a  lawful  excuse,  the  plaintiff  is  entitied  to  recover, 
without  allegation  or  proof  of  special  damage,  because  both  the  falsity  of  the 
words  and  resulting  damage  are  presumed."  Morrison  v.  Smith,  supra ; 
Trlggs  V.  Sun  Publishing  Ass'n,  179  N.  Y.  144,  71  N.  E.'.  739,  66  L.  B.  A.  612,  108 
Am.  St  Repi  841. 

I  think,  therefore,  that  the  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur,  except  HOUGHTON,  J.,  who  dissents. 


80HLBSINGH5R  v.  SCHULTZ  et  al. 
(Supreme  Oonrt,  Appellate  DlTlBlon,  First  Department    December  8,  1905.) 

1.  Bills  abd  Noras— Pbotist  ros  Nonpatmkrt— Gkbtifioatb— SuTFioncnor. 

A  notary's  certificate  of  protest  for  nonpayment  of  a  note  payable  at 
a  bank.  In  the  hands  of  a  receiver,  which  shows  that  the  notary  presented 
the  note  for  payment  at  the  bank  on  a  day  named  and  "found  the  bank 
dosed,"  presumptively  shows  that  it  was  presented  during  regular  bank- 
ing hours;  Code  Olv.  Proc.  g  923,  making  a  notary's  certificate  presump- 
tive evidence  of  the  facts  certified. 

[£}d.  Nota — ^For  cases  in  point  see  vol.  7,  Cent.  Dig.  Bills  and  Notes, 
I  1124.] 

2.  BAifE— Place  or  PsESENivEnT  fob  Patvent. 

TJnder  Negotiable  Instrument  Law,  Laws  1897,  p.  736,  c.  612,  |  133, 
providing  that  a  presentation  of  a  note  for  payment  is  pn^terly  made 
at  the  place  of  payment  8i)ecified  therein,  a  note  payable  at  a  bank  is 
properly  presented  for  payment  at  the  bank,  though  the  bank  is  in  the 
hands  of  a  receiver. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7,  Cent  Dig.  Bills  and  Notes, 
i  1084.] 

3.  Saiix— Pkbsoh  on  Whou  PBXSEnTUENT  Must  Be  Made. 

A  note  made  payable  at  a  national  bank  which  has  been  placed  in  the 
hands  of  a  receiver  need  not  be  presented  to  the  receiver  for  payment; 
the  receiver  having  no  authority  to  appropriate  any  money  in  his  hands 
to  the  payment  of  the  note. 

[Ed.  Note. — For  cases  In  point  see  vol.  7,  Cmt  Dig.  Bills  and  Notes, 
H  1074-1079.] 

4.  SAIa[^— Dkicard  Note. 

A  note  payable  to  the  order  of  the  maker  "on  demand  after  date"  at 
a  bank  designated  is  a  note  payable  on  demand,  within  Negotiable  In- 
strument Law,  Laws  1897,  p.  723,  c.  612.  i  26,  declaring  tiiat  a  note  Is 
payable  on  demand  where  it  is  expressed  to  be  payable  on  demand,  or 
la  which  no  time  for  payment  Is  expressed,  and  la  not  a  note  payable  at 
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a  determinable  fntnre  time,  within  section  28  (page  722),  providing  that 
a  note  ia  payable  at  a  determinable  fntnre  time  which  is  expressed  to 
be  payable  at  a  fixed  period  after  date,  eta,  and  it  mnst  be  presented  for 
payment  within  a  reasonable  time  titta  its  Issne,  as  expressly  required 
by  section  131  (page  736). 

5.  Saue— TlHB  OF  PaxsEKTiixm. 

A  note  payable  to  the  order  of  the  maker  on  demand  drew  interest 
It  was  indorsed  by  a  third  person,  and  it  was  not  negotiated  nntU  10 
days  after  date.  Held,  that  presentation  for  payment  wltbln  10  months 
was  sufficient  to  hold  the  Indorser. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Leo  Schlesinger,  as  receiver  of  the  Federal  Bank  of 
New  York,  against  Carl  Rudolph  Schultz  and  another.  From  a 
judgment  dismissing  the  complaint  at  the  close  of  plaintiff's  case, 
he  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

S.  F.  Kneeland,  for  appellant. 
Theodore  Hansen,  for  respondents. 

LAUGHLIN,  J.  The  action  is  against  the  maker  and  indorser 
of  a  promissory  note  dated  the  23d  day  of  June,  1903,  payable  to 
the  order  of  the  maker,  the  defendant  Carraway,  "on  demand  after 
date"  at  the  "Equitable  National  Bank  of  New  York,  with  inter-est." 
The  note  was  indorsed  by  the  defendant  Schultz,  and  discounted  for  the 
maker  by  the  Federal  Bank  on  the  3d  day  of  July,  1903.  The  in- 
dorser only  was  served,  and  appeared  in  the  action.  He  defended, 
and  his  counsel  seeks  to  sustain  the  judgment  upon  the  grounds, 
first,  that  it  was  not  shown  that  the  note  was  presented  for  pajrment 
during  banking  hours ;  second,  that  presentation  at  the  bank  where 
the  note  was  payable  was  insufficient,  for  the  reason  that  the  bank  at 
that  time  was  in  the  hands  of  a  receiver,  and  presentation  should 
have  been  made  to  the  receiver  personally;  and,  third,  that,  even  if 
presentation  was  made  to  the  proper  party  and  at  the  proper  place, 
it  was  not  sufficient  in  point  of  time. 

The  note  was  presented  for  payment  at  the  Equitable  National 
Bank  on  the  23d  day  of  April,  1904.  That  bank  had  suspended  its 
business  in  the  month  of  February,  the  same  year,  and  was  in  the 
hands  of  a  receiver  appointed  by  the  Comptroller  of  the  Currency, 
who  was  closing  up  the  affairs  of  the  bank  pursuant  to  the  national 
banking  act.  His  powers  and  duties  were  prescribed  by  section 
5234  of  the  Revised  Statutes  of  the  United  States  [U.  S.  Comp.  St. 
1901,  p.  3507].  He  was  not  authorized  to  continue  the  banking 
business.  The  note,  certificate  of  protest,  and  affidavit  of  service 
thereof  were  read  in  evidence.  The  certificate  of  protest  shows  that 
the  notary  presented  the  note  for  payment  at  the  Equitable  National 
Bank  for  payment  on  the  22d  day  of  April,  1904,  "and  found  the 
bank  closed."  The  respondent  contends  that  the  certificate  should 
have  shown  that  presentation  was  made  during  banking  hours,  and 
that  the  inference  is  that  it  was  presented  after  banking  hours,  for 
the  reason  that  the  receiver  was  in  possession  of  the  bank  during 
ordinary  business  hours,  and  that  therefore  the  bank  was  not  closed 
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during  such  hours.  The  evidence  shows  that  the  bank  had  sus- 
pended banking  business,  and  for  all  practical  purposes,  at  least  as  to 
business  of  this  nature,  it  had  closed.  The  certificate  of  the  notary 
is  presumptive  evidence  of  the  facts  certified.  Section  923,  Code 
Civ.  Proc.  There  is  a  legal  presumption  that  the  notary  made  the 
presentation  at  the  proper  time  of  day,  and  we  think  the  fair  con- 
struction of  this  certificate  is  that  presentation  was  made  during  reg- 
ular banking  hours,  and  that  the  bank  had  ceased  to  transact  business 
of  this  nature  and  was  for  all  practical  purposes  closed.  Cayuga 
Co.  Nat.  Bank  v.  Hunt,  2  Hill,  635 ;  De  Wolf  v.  Murray,  2  Sandf.  166 ; 
Tiedeman  on  Bills  and  Notes,  §  128 ;  Parsons  on  Bills  and  Notes,  § 
421 ;  Smith  v.  Poillon,  87  N.  Y.  590,  41  Am.  Rep.  402.  If  the  bank 
had  continued  its  business,  the  presentation  should  have  been  during 
banking  hours,  or,  if  the  maker  had  no  money  then  to  meet  the  note, 
before  the  bank  closed  (section  135,  Neg.  Inst.  Law,  Laws  1897,  p. 
737,  c.  612),  but  since  the  bank  had  discontinued  the  banking  busi- 
ness it  was  only  necessary  that  the  presentation  should  be  made 
"at  a  reasonable  hour  on  a  business  day.  Neg.  Inst.  Law,  Laws  1897, 
pp.  736,  737,  c.  612,  §§  133,  135.  Notwithstanding  the  fact  that  the 
bank  was  closed  presentation  at  the  bank  was  proper,  if,  indeed,  any 
presentation  was  necessary  under  those  circumstances.  Edwards  on 
Bills  and  Notes  (3d  Ed.)  498 ;  Story  on  Promissory  Notes  (3d  Ed.) 
§  234;  Parsons  on  Notes  and  Bills,  §  438;  Daniel  on  Negotiable 
Instruments,  §§  1118,  1119 ;  Wiseman  v.  Chiapella,  28  How.  368,  16 
L.  Ed.  466.  Section  133  of  the  Negotiable  Instrument  Law  provides 
that  "presentation  is  made  at  the  proper  place,  where  place  of  pay- 
ment is  specified  in  the  instrument  and  it  is  there  presented." 

We  are  also  of  opinion  that  it  was  not  essential  that  a  demand  be 
made  upon  the  receiver  personally.  As  has  been  seen,  the  only 
presentation  required  by  the  Negotiable  Instrument  Law,  where  a 
place  of  payment  is  specified  in  the  instrument,  is  presentation  at  that 
place.  Section  133,  Negotiable  Instrument  Law.  The  presumption 
arises  on  the  certificate  of  the  notary  either  that  he  could  not  ob- 
tain admittance  to  the  bank,  or  else  that  he  was  informed  by  those 
in  charge  that  there  was  no  one  found  ready  to  pay  the  note.  The 
receiver,  by  virtue  of  his  office,  had  no  power  or  authority  to  receive 
or  hold  money  for  the  purpose  of  meeting  obligations  maturing 
at  the  bank;  and,  as  to  the  funds  that  came  into  his  possession  as 
receiver,  he  had  no  authority  to  appropriate  any  of  them  to  the  pay- 
ment of  the  note.  Consequently  it  was  not  necessary  to  present  the 
note  to  the  receiver  personally. 

Finally,  the  respondent  contends  that  this  note  was  not  payable  on 
demand,  within  the  provisions  of  section  26  of  the  Negotiable  Instru- 
ment Law  (Laws  1897,  p.  723,  c.  612)  but  at  a  determinable  future 
time,  within  the  provisions  of  section  23  (page  722)  thereof,  and  that 
therefore  it  should  have  been  presented  for  payment  the  day  after 
it  bore  date.  Section  131  of  the  Negotiable  Instrument  Law  (Laws 
1897,  p.  736,  c.  612)  provides  that : 

"Wbere  the  iBStrnment  Is  not  payable  on  Oemand,  presentment  must  be 
made  on  the  day  It  falls  due.  Wbere  It  is  payable  on  demand,  presentment 
most  be  made  within  a  reasonable  time  after  its  Issue,  except  that  In  case  of 
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a  bill  ot  excbange,  presentment  tor  payment  will  be  snfflclent  If  made  'wltbla 
a  reasonable  time  after  tbe  last  negotiation  thereof." 

We  deem  it  quite  clear  that  this  note  did  not  fall  due  on  a  particular 
day,  and  that  it  was  within  the  intent  and  scope  of  the  statute,  a  de- 
mand note.  The  question  then  is,  was  it  presented  within  a  reason- 
able time?  The  note  was  payable,  with  interest.  It  was  evidently 
indorsed  for  the  accommodation  of  the  maker.  It  does  not  appear 
on  what  day  the  indorsement  was  made,  but  it  does  appear  that  it 
was  not  negotiated  until  10  days  after  date.  There  is  nothing  in  the 
transaction  to  indicate  that  the  parties  intended  that  it  should  be  pre- 
sented for  payment  either  immediately  or  within  a  very  short  time,  as 
was  found  to  be  the  intention  of  the  parties  in  Crim  v.  Starkweather 
(88  N.  Y.  343,  42  Am.  Rep.  250),  where  the  note  was  payable  "on 
demand  after  date,"  with  interest  "after  maturity,"  and  was  indorsed 
and  transferred  by  the  payee  on  the  day  of  its  date,  and  was  not  pre- 
sented for  payment  for  nearly  four  years  thereafter.  The  case  of  Har- 
den V.  Dixon,  77  App.  Div.  241,  78  N.  Y.  Supp.  1061,  relied  on  by  the 
respondent,  has  no  application.  The  point  there  decided  was  that  the 
statute  of  limitations  did  not  commence  to  run  on  the  day  of  the  date 
of  a  note  payable  "on  demand  after  date."  We  think  a  reason- 
able period  of  credit  was  intended  and  that  presentation  within  10 
months  was  timely  to  hold  the  indorser. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 


VOTSIN  T.  MITCHEIJj  et  al. 
(8upr«ne  Coart  Appellate  Division,  First  Department    December  8,  1906.) 

1.  Pleading — New  Mattes  in  Answeb— Reply— Necessity. 

An  answer  in  an  action  for  money  received  by  defendant  from  insur- 
ance companies  as  agent  for  plaintiff,  which  alleged  as  new  matter  that 
plaintiff  bad  assigned  the  claims  agalast  the  companies  to  creditors  as 
secwrity  for  their  claims,  which  exceeded  the  amount  of  the  claims  against 
the. companies,  pleaded  no  defense  requiring  a  reply;  for,  if  the  assign- 
ment was  simply  as  security,  plaintiff  could  maintain  the  action. 

2.  Sake. 

An  allegation  in  the  answer  that  plaintiff,  after  assigning  the  claims 
against  the  companies,  had  no  beneflcial  interest  in  the  claims  and  was  not 
the  real  party  in  interest,  was  a  mere  conclusiCMi  of  law,  requiring  no  reply. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Stevens  Voisin  against  Edward  Mitchell  and  another. 
From  an  order  denying  a  motion  to  compel  plaintiff  to  reply  to  allega- 
tions in  the  answer,  defendants  appeal.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

C.  N.  Bovee,  for  appellants. 

Wales  F.  Severance,  for  respondent 

McI^AUGHLIN,  J.  The  defendants  appeal  from  an  order  denying 
a  motion  to  compel  plaintiff  to  reply  to  new  matters  alleged  in  para- 
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graphs  1,  2,  3,  and  4  in  their  separate  defense  pleaded.  The  action  was 
brought  to  recover  $30,000  alleged  to  have  been  received  by  the  defend- 
ants as  the  agent  of  the  plaintiff  from  certain  insurance  companies.  The 
paragraphs  of  the  answer  referred  to  allege  in  substance  that  the  plain- 
tiff assigned  the  claims  referred  to  in  the  complaint  against  the  insur- 
ance companies  to  certain  of  his  creditors  as  security  for  their  respec- 
tive claims,  which  exceeded  the  amount  of  the  policies ;  that  after  such 
assignment  the  plaintiff  had  no  beneficial  interest  in  any  of  said  policies, 
or  in  any  of  the  actions  begun  thereon,  and  was  not  and  is  not  now 
the  real  party  in  interest,  and  cannot  maintain  this  action. 

I  do  not  think  the  matters  alleged  constitute  a  defense,  and,  if  this 
be  true,  then  a  reply  ought  not  to  be  ordered.  What  is  alleged,  in 
substance,  is  that  the  assignment  made  by  the  plaintiff  was  to  secure 
the  claims  of  certain  creditors.  If  it  were  not  an  absolute  assignment, 
but  simply  for  security,  then  the  plaintiff  still  has  such  an  interest  as 
enables  him  to  maintain  the  action.  Lang  v.  Eagle  Fire  Company,  13 
App.  Div.  39,  42  N.  Y.  Supp.  539 ;  Griffey  v.  New  York  Central  Ins. 
Co.,  100  N.  Y.  417,  3  N.  E.  309,  53  Am.  Rep.  202.  The  allegation 
that  the  plaintiff,  after  such  assignment,  had  no  beneficial  interest,  and 
was  not  and  is  not  now  the  real  party  in  interest,  is  a  conclusion  of  law 
drawn  from  the  facts  before  alleged.  Upon  both  grounds,  therefore, 
that  the  court  did  not  improperly  exercise  its  discretion  in  denying  the 
motiwi,  and  that  the  matters  pleaded  do  not  constitute  a  defense,  I 
lliink  the  order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


a09  App.  Dlv.  726.) 

KIHRNAN  V.  EIDLIl'Z  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  IS*,  1906.) 

1.  Master'  ahd  Sbbvant— Injubies  to  Servant— Questions  fob  Jobt— Nkgli- 

GENCB. 

EMdcnce  showing  a  lack  of  compliance  wltb  Laws  1897,  p.  468,  c.  415, 
art  1,  {  20,  as  amended  by  Laws  1899.  p.  351,  c.  193,  which  provides  that, 
if  elevators  are  used  in  buildings  in  the  course  of  ctmstruction,  the  con- 
tractors or  owners  shall  cause  the  shafts  or  openings  in  each  floor  to  be 
enclosed  or  fenced,  does  not,  as  matter  of  law,  show  negligence  <hi  the 
part  of  an  emplo.Ter,  but  the  question  is  one  of  fact  to  t>e  submitted  to 
the  jury. 

2.  Same— CoNTBiBUTOBT  Neolisehob. 

Where  a  servant  was  injured  by  falling  into  an  elevator  shaft  which 
his  employers  had  left  insutfldently  guarded,  under  Laws  1^7,  p.  468, 
a  415,  art  1,  |  20,  as  amended  by  Laws  1899,  p.  351,  c.  192,  the  question 
Of  contributory  negligence  is  one  for  the  jury. 

[Bd.  Note. — For  cases  in  point  see  vol.  84,  Cent  Dig.  Master  and 
Servant  U  1089-1093.] 

O'Brien,  P.  J.,  and  Leughlln,  J.,  dlssoitlng  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Kate  Kieman,  as  administratrix  of  the  estate  of  John 
Kieman,  deceased,  against  Otto  M.  Eidlitz  and  another,  to  recover 
damages  under  the  employers'  liability  act.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Reversed. 
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Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Frank  V.  Johnson,  for  appellants. 
Joseph  N.  Tuttle,  for  respondent 

HOUGHTON,  J.  'The  defendants  had  the  contract  to  do  the  mason 
work  of  a  certain  building.  Others  had  contracted  to  do  the  carpenter 
work  and  plastering.  Plaintiff's  intestate  was  a  helper  to  the  defend- 
ants' masons.  There  was  an  elevator  shaft  in  the  building,  in  which 
was  an  elevator  used  by  defendants  for  the  purpose  of  lifting  materials 
used  by  them  in  the  construction  of  the  building.  At  the  time  of  the 
accident  this  elevator  shaft  was  unguarded.  A  defective  plank  lay 
alongside  of  it,  which  broke  as  plaintiff's  intestate  stepped  upon  it, 
and  he  fell  to  the  bottom  of  the  shaft,  receiving  injuries  which  resulted 
in  his  death. 

This  action  is  brought  under  the  employers'  liability  act  Laws  1902, 
p.  1748,  c  600.  At  the  conclusion  of  the  case,  the  trial  court  decided, 
as  matter  of  law,  that  the  defendants  were  negligent,  that  the  plain- 
tiff's intestate  was  not  guilty  of  contributory  negligence,  and  that  he 
had  Assumed  no  risks  incident  to  the  absence  of  barriers  about  the 
elevator  shaft  which  prevented  the  plaintiff  from  recovering.  Against 
the  defendants'  protest  and  request  that  these  questions  be  submitted 
to  the  jury,  he  directed  that  they  pass  only  upon  the  question  of  dam- 
ages. We  think  the  facts  proven  involved  all  of  these  questions,  and 
that  the  court  erred  in  taking  from  the  jury  any  one  of  them.  The 
issues  involved  in  proof  of  negligence  and  of  contributory  negligence 
are  peculiar  to  themselves.  Whether  or  not,  in  any  case,  the  trial  court 
has  the  right  to  decide,  as  matter  of  law,  that  given  facts  establish  n^li- 
gence  or  lack  of  contributory  negligence,  and  thus  take  those  questions 
from  the  jury  and  permit  them  to  pass  only  upon  the  amount  of  dam- 
age sustained,  we  are  not  disposed  now  to  determine.  It  certainly  is 
not  the  usual  practice.  It  is  sufficient  for  the  present  case  to  say  that 
questions  were  presented  which  were  for  the  jury  alone. 

The  view  of  the  court  below  was  that  negligence  was  conclusively 
established  by  showing  a  lack  of  compliance  with  section  20  of  the 
labor  law,  which  provides  that: 

"If  elevating  machines,  or  hoisting  apparatus  are  used  within  a  building 
In  the  conrse  of  construction,  for  the  purpose  of  lifting  materlatq  to  be  uued 
In  such  construction,  the  contractors  or  owners  shall  cause  the  shafts  or  open- 
ings In  each  floor  to  be  enclosed  or  fenced  In  on  all  sides  by  a  barrier  at  least 
eight  feet  In  height"  Laws  1897,  p.  468,  c.  415,  art  1,  i  20,  as  amended  by 
Laws  1899,  p.  851,  a  192. 

Our  attention  is  not  called  to  the  decision  of  any  appellate  tribunal 
holding  that  a  violation  of  this  or  similar  statutes  or  ordinances,  estab- 
lishes conclusively,  as  matter  of  law,  negligence  on  the  part  of  tfie  vio- 
lator. In  the  recent  case  of  Marino  v.  Lehmaier,  173  N.  Y.  530,  66 
N.  E.  572,  61  L.  R.  A.  811,  a  statutory  provision  of  similar  import  was 
under  consideration,  and  the  authorities  were  exhaustively  reviewed, 
and  the  conclusion  reached  that  a  violation  raised  only  a  question  of 
fact  from  which  a  jury  might  determine  negligence.  It  is  not  every 
contractor  engaged  in  the  construction  of  a  Iniilding,  who  lifts  material 
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to  be  used  therein,  that  is  liable  for  the  absence  of  a  barrier,  for  the  sit- 
oation  may  be  such  as  to  require  the  owner  himself  to  erect  and  main- 
tain a  barrier.  Rooney  v.  Brogan  Construction  Co.,  107  App.  Div. 
258.  95  N.  Y.  Supp.  1 ;  Koch  v.  Fox,  71  App.  Div.  288,  75  N.  Y.  Supp. 
913.  So,  one  contractor  might  be  guilty  of  violition  of  the  statute, 
and  another  in  the  same  building  not  guilty.   . 

But,  however  this  may  be,  with  respect  to  the  defendants  there  re- 
mained the  questions  to  be  determined  of  the  contributory  negligence 
of  the  plaintiff's  intestate  and  the  assumption  of  obvious  risk  by  him. 
The  fact  that  the  action  is  brought  under  the  employers'  liability  act 
eliminated  neither  of  these  question*.  Both  still  remain,  whether  the 
action  be  at  common  law  or  under  that  act,  and  both,  under  the  facts 
disclosed  by  the  record,  became  questions  for  the  jury  to  determine. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event. 

INGRAHAM  and  McLAUGHLIN,  JJ.,  concur. 

O'BRIEN,  P.  J.  I  concur  in  the  result  on  the  ground  that  the  ques- 
tion of  contributory  negligence  was  a  question  of  fact  for  tiie  jury. 
But  I  do  not  concur  in  the  view  that  the  question  of  the  defendants' 
negligence  was  involved,  thinking,  as  I  do,  that  this  is  a  statutory  lia- 
bility, and  that  upon  failure  to  comply  with  the  statute  the  defendants 
are  liable  as  a  matter  of  law. 

LAUGHLIN,  J.,  concur?. 


aw  App.  DlY.  670.) 

PEOPLB)  ex  rel.  BOKGIA  y.  DOB  et  al.  Election  Inspectors. 

(Supreme  Oonrt,  Appellate  DlTlsIon,  First  Department    December  16,  1905.) 

1  BLaonoNS— Rejeotior  or  Vote  bt  Blection  Officers. 

Const,  art  1,  i  1,  declares  that  no  member  of  tbe  state  sball  be  dis- 
franchised, unless  by  the  law  of  tbe  land  or  the  judgment  of  his  peers, 
and  article  2,  {f  1,  4,  point  out  the  conditions  precedent  to  a  right  to 
Tote.  By  Laws  1£06,  p.  893,  c.  909,  though  an  elector's  vote  Is  chal- 
leDged,  his  vote  must  be  received;  by  Election  Law,  par.  16,  p.  904,  an 
arrest  at  the  polls  cannot  deprive  one  of  the  right  to  vote;  and  Pen. 
Code,  {  41k,  makes  It  a  misdemeanor  to  delay  or  obstruct  an  elector  on 
his  way  to  a  polling  place.  Held,  tbat  a  board  of  Inspectors  of  an  elec- 
tion district  bad  no  right  to  deny  a  qualified  elector  the  right  to  vote 
merely  because  some  one  else  had  previously  voted  in  his  name. 

[Ed.  Note. — VoT  cases  In  point  see  vol.  18,  Cent  Dig.  Elections,  {  198.1 

2.  UARDAitus—BixoTiONS— Bight  to  Vote. 

Where  a  board  of  election  Inspectors  wrongfully  denied  an  elector  the 
right  to  vote  on  the  ground  that  another  had  voted  In  bis  name,  his  rem- 
edy was  mandamus. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus,  on  the  relation  of  Philip  Borgia  against  John  Doe  and 
others,  as  inspectors  of  election,  to  compel  respondents  to  permit 
relator  to  vote  at  an  election.  From  an  order  denying  a  motion 
for  a  peremptory  writ,  relator  appeals.    Reversed. 
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Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 
A.  S.  Gilbert,  for  appellant. 
H.  Snowden  Marshall,  for  respondents. 

Mclaughlin,  J.  At  a  general  election  held  November  7, 
1905,  the  relator  was  denied  the  right  to  vote  by  the  board  of  inspect- 
ors of  the  Twenty-Sixth  election  district  of  the  Eighteenth  assembly 
district  of  the  city  of  New  York,  and  he  thereupon  applied  to  the 
Special  Term  of  this  court  for  a  peremptory  writ  of  mandamus  to 
compel  such  board  to  permit  him  to  vote.  His  application  was  based 
upon  an  affidavit  made  by  himself,  which  showed  that  he  was  a 
naturalized  citizen  of  the  United  States,  over  21  years  of  age ;  that  he 
was  naturalized  more  than  90  days  prior  to  November  7,  1905 ;  that 
he  had  resided  in  the  state  of  New  York  more  than  one  year  prior  to 
the  general  election  held  on  that  date;  that  for  four  months  imme- 
diately preceding  such  time  he  had  resided  in  the  county  of  New  York, 
and  for  the  last  30  days  in  the  Twenty-Sixth  election  district  of  the 
Eighteenth  assembly  district;  that  on  one  of  the  registration  days 
provided  for  by  law  in  the  year  1905  he  duly  presented  himself  before 
the  respondents,  composing  such  board,  and  his  name  was  duly  regis- 
tered as  an  elector,  qualified  to  vote  in  such  district  at  the  general 
election  held  on  November  7,  1905 ;  that  on  such  election  day  he  ap- 
peared before  the  respondents,  composing  such  board,  for  the  pur- 
pose of  voting;  that  they  refused  to  permit  him  to  vote,  on  the  ground 
that  some  one  else  had  previously  thereto  voted  on  his  name.  The 
facts  set  out  in  the  affidavit  were  not  controverted  in  any  way.  Not- 
withstanding that  fact,  the  court  at  Special  Term  denied  the  applica- 
tion for  the  writ,  and  the  relator  has  appealed. 

The  question  presented  is  of  so  much  importance  that  we  think  it 
should  be  considered  and  determined  upon  the  merits  (Matter  of 
Fairchild,  151  N.  Y.  359,  45  N.  E.  943),  notwithstanding  such  deter- 
mination can,  so  far  as  the  relator  is  concerned  (the  election  having 
passed),  accomplish  no  purpose  except  to  prevent  others  being  similarly 
deprived  of  their  right  to  vote.  The  relator,  upon  the  conceded  facts, 
had  a  right  to  vote.  Nevertheless  he  was  prevented  from  doing  so 
simply  because  some  one  else  had  fraudulently  voted  in  his  place. 
Section  1  of  article  1  of  the  Constitution  provides  that  no  member  of 
the  state  shall  be  disfranchised  or  deprived  of  any  of  the  rights  or 
privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of  the 
land  or  the  judgment  of  his  peers.  This  provision  of  the  Constitution 
was  violated,  as  well  as  another  provision,  which  provides  that: 

"Elvery  male  citizen  of  the  age  of  twenty-one  years  who  ehall  have  been 
a  citizen  for  ninety  days  and  an  Inhabitant  of  the  state  one  year  next  pre- 
ceding an  election  and  for  the  last  four  months  a  resident  of  the  comity  and 
for  the  last  thirty  days  a  resident  of  the  election  district  in  which  he  may 
otter  to  vote  shall  be  entitled  to  vote  at  such  election  In  the  election  dis- 
trict in  which  he  shall,  at  the  time,  be  a  resident"  Section  1,  art  2,  of  the 
CSonstitution. 

The  Constitution  further  provides,  in  section  4  of  article  2,  for  the 
registration  of  voters,  which  registration  shall  be  completed  at  least 
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10  days  before  the  election.  In  pursuance  of  this  section  of  the 
Constitution,  chapter  909,  p.  893,  of  the  Laws  of  1896,  was  passed, 
which  provides  the  method  for  registration  of  voters  in  the  city  of 
New  York. 

The  relator  was  duly  registered ;  he  was  legally  qualified  to  vote ; 
nevertheless,  he  was  prevented  from  doing  so,  not  by  the  law  of  the 
land  or  the  judgment  of  his  peers,  but  by  the  simple  iSat  of  the  board 
of  election  inspectors.  Argument  is  unnecessary  to  demonstrate  that 
the  board  of  election  inspectors  possesses  no  such  power,  because,  if 
it  did,  elections  would  be  little  less  than  a  farce,  inasmuch  as  the  power 
to  determine  who  should  vote  would  rest  with  such  board.  Tiie  in- 
spectors of  elections  act  only  ministerially.  They  have  no  power,  ex- 
cept such  as  is  conferred  upon  them  by  statute,  and,  when  a  person 
legally  qualified  offers  to  vote,  they  must  receive  his  vote.  If  it  is 
asserted  that  he  is  not  qualified  to  vote,  then  the  only  way  to  prevent 
his  doing  so  is  to  challenge  it,  and  in  that  case  if  the  would-be  voter 
insists  upon  his  right  to  vote,  and  is  willing  to  take  the  oath  pre- 
scribed by  statute  (subdivision  2,  par.  108,  c.  909,  p.  958,  Laws  of 
1896),  his  vote  must  be  received.  People  ex  rel.  Smith  v.  Pease,  27 
N.  Y.  45,  84  Am.  Dec.  242;  Goetcheus  v.  Matthewson,  61  N.  Y. 
420;  People  ex  rel.  Stapleton  v.  Bell,  119  N.  Y.  176,  23  N.  E.  533; 
People  ex  rel.  Sherwood  v.  Board  of  Canvassers,  129  N.  Y.  360,  29 
N.  E.  345,  14  L.  R.  A.  646 ;  People  v.  Hochstim,  76  App.  Div.  25,  78 
N.  Y.  Supp.  638,  986. 

Even  an  arrest  at  the  polls  cannot  deprive  one  of  the  right  to  vote. 
He  must  be  afforded  the  privilege  of  voting  before  he  is  removed 
from  the  polling  place  (paragraph  15,  Election. Law),  and  any  person 
who  "willfully  and  unlawfully  obstructs,  hinders  or  delays  or  aids 
or  assists  in  obstructing  or  delaying  an  elector  on  his  way  to  an  elec- 
tion or  polling  place,  or  while  he  is  attempting  to  register  or  vote, 
is  gnailty  of  a  misdemeanor."  Section  41k,  Pen.  Code.  The  whole 
policy  of  the  state  now  is  and  ever  since  its  organization  has  been  to 
accord  to  every  qualified  elector  the  fullest  and  freest  opportunity  to 
vote,  and  of  tWs  opportunity  he  cannot  be  deprived  on  election  day 
because  the  board  of  inspectors  has  permitted  another  person  to 
wrongfully  and  unlawfully  impersonate  him  before  he  offers  his  vote. 
If  another  person  has  voted  on  his  name,  he  may  nevertheless  vott, 
and  the  inspectors  must  receive  his  ballot,  notwithstanding  the  wrong 
previously  committed  by  another.  The  Court  of  Appeals,  recognizing 
this  right  on  the  part  of  an  elector;  in  Goetcheus  v.  Matthewson, 
supra,  said: 

"The  law  of  New  York,  wisely  as  we  think,  has  largely  left  the  right  to 
vote,  as  far  as  the  proceedings  on  election  day  are  concerned,  to  the  Judgment 
and  conscience  of  the  elector.  Most  of  the  questions  that  may  tend  to  excite 
a  momentary  irritation  caused  by  the  challenge  are  disposed  of  for  the  time 
being  by  his  oath.  If  he  willfnlly  swears  falsely,  he  la  liable,  on  conviction, 
to  a  suitable  ponlstmient.  If  he  is  disqualified  from  voting,  the  error  may 
be  rectified,  so  far  as  It  occasions  harm,  by  an  appropriate  Judicial  proceeding." 

And  further  commenting  upon  it  in  People  ex  rel.  Stapleton  v.  Bell, 
supra,  the  same  court  said: 

"If  a  person  claiming  the  right  to  cast  his  ballot  shows  himself  to  be  quali- 
fied to  do  so  by  the  application  of  statutory  tests,  he  should  not  be  deprived 
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of  that  right  by  any  action  of  the  authorities,  etate  or  local.  Ample  means 
are  provided  for  holding  blm  for  punlshmmt.  If  believed  and  charged  to  be 
gnllty  of  a  violation  of  the  law,  and  ample  means  exist  for  the  rectiflcation 
of  the  result  affected  by  his  acts." 

If  one  could  be  deprived  of  the  right  to  vote  as  the  relator  here  was, 
then  the  policy  of  the  law  is  destroyed,  and  the  statutes  which  have 
been  passed  to  safeguard  the  elector's  right  to  vote  serve  no  purpose 
whatever. 

But  it  is  said  a  writ  of  mandamus  was  not  the  proper  remedy.  If 
not,  it  is  difficult  to  imagine  what  remedy  the  relator  could  have  invok- 
ed which  would  have  secured  to  him  the  right  guarantied  by  the  Con- 
stitution. We  think  it  w?is  the  proper  remedy,  and  this  would  seem  to 
follow  when  the  nature  of  the  writ  is  considered.  A  writ  of  mandamus 
has  been  defined  to  be  a  command  issuing  from  a  court  of  law  of  com- 
petent jurisdiction  in  the  name  of  the  state  or  sovereign,  directed  to 
some  inferior  court,  officer,  corporation,  or  person,  requiring  them  to 
do  some  particular  thing  therein  Specified  which  appertains  to  their 
office  or  duty.  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  vol.  19,  716.  And 
it  will  lie  whenever  a  party  has  a  clear  legal  right  to  demand  the  per- 
formance of  a  specific  duty  and  there  is  no  other  adequate  remedy. 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  vol.  19,  725,  and  cases  cited. 

Here  the  relator  had  a  constitutional  right  to  vote,  and  it  was  the 
duty  of  the  board  of  inspectors  to  recognize  that  right  and  permit  him 
to  do  so.  The  fact  that  some  one  else  had  voted  upon  his  name  was 
of  no  importance  when  he  himself  offered  to  vote.  All  that  then  re- 
mained for  the  inspectors  to  do  was  to  satisfy  themselves  that  he 
was  a  qualified  elector  and  had  been  properly  and  legally  registered. 
These  facts  were  not  denied,  and  therefore  the  respondents,  in  re- 
fusing to  permit  the  relator  to  vote,  deprived  him  unlawfully  of  his 
constitutional  right  of  franchise.  They  violated  the  duty  which  was 
pl?iced  upon  them  by  the  statute,  and  the  only  way  the  relator  could 
protect  his  rights  and  compel  them  to  perform  the  duty  resting 
upon  them  was  by  writ  of  mandamus.  The  writ  should  have  issued, 
and  for  that  reason  the  court  erred  in  denying  the  relator's  applica- 
tion. 

The  order  appealed  from  must  therefore  be  reversed;  but,  as  the 
issuance  of  the  writ  would  accomplish  no  purpose,  election  day  having 
passed,  we  do  not  direct  that  it  issue.    AU  concur. 


(109  App.  DlT.  621.) 

TUDOR  V.  EBNER. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

1.  Plbadii^o — WiTHDaAWAi.  or  Demubbbr— INTKHLOCDTORT  Jtjdgiobht— Notice 
or  Entbt. 

Where  a  demurrer  was  overruled  and  an  Interlocutory  judgment  entered, 
giving  to  plaintiff  leave  to  witlidraw  his  demurrer  within  10  days  after 
service  of  a  copy  of  the  interlocutory  judgment  with  notice  of  entry  there- 
of on  payment  of  costs,  and  in  default  permitting  defendant  to  enter  final 
judgment  overruling  demurrer  and  dismissing  the  complaint,  the  service 
on  plaintiff's  attorney  of  the  copy  of  a  judgment,  giving  the  venue  of  the 
action  as  "Supreme  Court,  New  Tork  County,"  with  a  notice  that  on  that 
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day  It  had  been  "duly  entered  In  the  offlee  of  the  clerk  of  this  court,"  was 
InaoflSclent  notice  of  entry  to  set  running  plaintUTs  10  days  within  which 
to  pay  costs  and  withdraw  his  demurrer. 

[Ed.  Note. — For  ca«es  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Error, 
{  1902.] 

2.  JmioifxnT— I>KFAtn.T — Pboof. 

Where  plaintiff  was  given  leave  to  withdraw  a  demurrer  within  10 
days  after  service  of  a  copy  of  an  Interlocutory  Judgment  with  notice  of 
entry  thereof  on  payment  of  costs,  and  In  default  permitting  defendant  to 
enter  final  Judgment  overrnllng  the  demurrer,  statements  in  the  affidavit  of 
default  from  which  a  conclusion  might  be  drawn  that  the  time  so 
limited  expired  on  a  certain  day  was  not  equivalent  to  proof  of  service  of 
a  valid  notice  of  entry  and  default  of  plaintiff,  and,  when  a  default  judg- 
ment is  sought,  proof  of  the  facts  showing  the  default  must  be  made. 

[EA.  Mote. — For  cases  in  point,  see  vol.  30,  Cent  Dig.  Judgment  I  227.] 

O'Brien,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  Tudor  against  William  M.  Ebner.  From  an  or- 
der denying  a  motion  to  vacate  a  final  judgment  entered  on  an  inter- 
locutory judgment,  the  plaintiff  appeals.     Reversed. 

See  93  N.  Y.  Supp.  1067. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SCfN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Herbert  Frasier,  for  appellant. 
Henry  W,  Clark,  for  respondent. 

McLAUGHLIN,  J.  The  defendant  pleaded  as  a  separate  defense 
the  statute  of  limitations  of  Alaska,  to  which  the  [>laintiff  demurred. 
The  demurrer  was  overruled,  and  an  interlocutory  judgment  entered, 
in  which  leave  was  given  to  the  plaintiff  to  withdraw  his  demurrer 
within  10  days  after  service  of  a  copy  of  the  interfocutory  judgment 
"with  notice  of  entry  thereof"  upon  payment  of  costs,  and  in  default 
thereof  permitting  defendant  to  enter  final  judgment  overruling  de- 
murrer and  dismissing  the  complaint.  This  judgment  was  dated  April 
4, 1905,  and  had  the  usual  title,  stating  that  it  was  granted  at  a  Special 
Term  of  the  Supreme  Court  held  in  and  for  the  county  of  New  York. 
On  the  following  day  a  copy  of  the  judgment,  in  which  the  venue  of 
the  action  was  |fiven  as  "Supreme  Court,  New  York  County,"  was 
served  on  plaintiff's  attorney,  together  with  a  notice  that  on  that  day 
it  had  been  "duly  entered  in  the  office  of  the  clerk  of  this  court"  and 
service  of  such  copy  of  judgment  and  notice  of  entry  was  admitted. 
The  costs  were  not  paid  within  the  10  days,  nor  was  the  demurrer  with- 
drawn ;  but,  on  the  contrary,  an  appeal  was  taken,  without  stay,  to  this 
court,  where  the  judgement  was  affirmed,  and  thereafter  permission 
given  on  certified  questions  to  appeal  to  the  Court  of  Appeals.  With- 
out applying  to  the  court,  and  on  alleged  affidavit  of  default,  on  the 
29th  of  May,  1905,  defendant  entered  final  judgment  on  the  demurrer, 
which  dismissed  plaintiff's  complaint,  with  costs.  Thereupon  the  plain- 
tiff made  a  motion  to  set  aside  such  final  judgment  on  the  ground  that 
its  entry  was  unauthorized,  because  no  sufficient  notice  of  entry  of 
the  interlocutory  judgment  had  been  given  to  limit  his  time  to  with- 
draw the  demurrer  and  pay  the  costs,  and  that  sufficient  proof  of  de- 
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fault  had  not  been  made.    The  motion  was  denied,  and  plaintiflF  ap- 
peals. 

Manifestly  there  was  no  default  in  withdrawing  the  demurrer  and 
paying  the  costs,  unless  the  notice  of  entry  of  the  interlocutory  judg;^- 
ment  was  sufficient  to  set  running  the  10  days'  limitation  given  with- 
in which  the  defendant  might  act.  The  learned  justice  at  Special  Term 
was  of  the  opinion  that  the  notice  of  entry  should  not  be  construed 
as  rigidly  in  the  present  case  as  is  the  practice  in  limiting  the  time 
to  appeal,  but  there  is  no  reason  for  a  relaxation  of  the  rule.  The  ques- 
tions involved  by  the  demurrer  are  still  pending  in  the  Court  of  Ap- 
peals and  may  ultimately  be  decided  in  plaintiff's  favor,  and,  if  such 
should  be  the  case,  plaintiff  could  reap  no  benefit  therefrom,  because  he 
would  be  met  with  a  final  judgment  in  which  his  complaint  had  been 
dismissed.  This  situation  calls  rather  for  a  strict  than  a  liberal  con- 
struction of  the  notice.  There  is  a  clerk  of  the  Supreme  Court  in  each 
of  the  counties  of  the  state,  who  maintains  an  office  for  the  entry  of 
judgments  and  orders.  In  Livingston  v.  New  York  Elev.  R.  R.  Co., 
60  Hun,  473,  15  N.  Y.  Supp.  191,  the  late  General  Term  held  that  a 
notice  which  stated  that  the  judgment  was  entered  "in  the  office  of 
the  clerk  of  the  Supreme  Court'  did  not  limit  the  time  to  appeal  of 
the  opposing  party,  notwithstandmg  such  party  had  admitted  service 
of  the  paper  and  supposed  his  time  to  appeal  had  been  set  running. 
There  was  an  admission  of  receipt  of  a  copy  of  the  paper  served  in  the 
present  case,  but  that  did  not  cure  the  defect  in  the  notice.  It  is  only 
where  "due  and  proper  service"  is  admitted  that  a  party  is  deemed  to 
have  waived  any  defect.     Patterson  v.  McCunn,  38  Hun,  531. 

We  are  of  the  opinion  that  the  notice  of  entry  was  insuffident  to  set 
running  plaintiff's  10  days  within  which  to  pay  costs  and  withdraw 
his  demurrer,  and  in  addition  to  this  there  was  no  proof  before  the 
clerk  on  his  entry  of  the  final  judgment  that  any  notice  whatever  of 
the  entry  of  the  interlocutory  judgment  had  been  given  to  the  exposing 
party.  Service  of  a  copy  of  the  interlocutory  judgment  only  is  men- 
tioned in  the  affidavit  of  default.  It  is  true  statements  are  made  in 
the  affidavit  from  which  a  conclusion  might  be  drawn  that  the  time  so 
limited  expired  on  the  15th  day  of  April,  1905,  but  this  was  not  equiva- 
lent to  proof  of  service  of  a  valid  notice  of  entry  and  default  on  the 
part  of  the  plaintiff.  Where  judgment  is  sought  to  be  entered  on  a 
default,  proof  of  facts  which  show  the  default  must  be  made. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  vacate  granted,  witii  $10 
costs. 

PATTERSON  and  LAUGHLIN,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  I  think  this  final  judgment  was 
properly  entered.  The  interlocutory  judgment,  which  was  entered  on 
April  4,  1905,  adjudged  that  the  demurrer  of  the  plaintiff  to  the 
second  defense  in  the  answer  was  overruled  lyith  costs,  "but  with  leave 
to  the  plaintiff  to  withdraw  said  demurrer  within  10  days  after  serv- 
ice of  a  copy  of  this  interlocutory  judgment  with  notice  of  entry  there- 
of, upon  the  payment  of  the  costs,"  and  provided  "that  in  case  the  plain- 
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tiff  docs  not,  within  10  days  after  service  of  a  copy  of  this  interlocutory 
judgment  with  notice  of  entry  thereof,  pay  said  costs  and  withdraw 
said  demurrer,  the  defendant  may  enter  final  judgment  against  the 
plaintiff,  overruling  the  demurrer  and  dismissing  the  complaint,  with 
costs."  A  copy  of  this  judgment  was  served  upon  the  plaintiff's  attor- 
ney, with  the  following  notice  indorsed  thereon : 

"Please  take  notice  that  the  interlocntory  judgment,  a  copy  of  which  Is 
hereto  annexed,  has  been  this  day  duly  entered  in  the  ofBce  of  the  clerk  of 
this  court" 

And  of  this  interlocutory  judgment  and  this  notice  the  attorneys  for 
theplaintiff  admitted  service. 

There  can  be  no  question  but  that  if  this  interlocutory  judgment  was 
duly  served  upon  the  plaintiff's  attorney  "with  notice  of  entry  thereof," 
and  if  the  plaintiff  refused  to  withdraw  the  demurrer  within  10  days 
after  such  service,  the  defendant  was  entitled  to  final  judgment  against 
the  plaintiff  overruling  the  demurrer  and  dismissing  the  complaint. 
The  plaintiff  criticises  this  notice  of  entry  as  not  stating  where  the  inter- 
locutory judgment  was  entered.  The  notice  was  that  it  was  entered 
on  the  day  of  the  date  of  the  notice  in  the  office  of  the  clerk  of  this  court. 
The  action  was  pending  in  the  Supreme  Court  for  the  city  and  county 
of  New  York.    Section  19  of  article  6  of  the  Constitution  provides  that : 

"Clerks  of  the  Beveral  counties  shall  be  clerks  of  the  Supreme  Court,  with 
such  powers  and  duties  as  shall  be  prescribed  by  law." 

Under  this  provision  the  clerk  of  the  city  and  county  of  New  York 
was  the  detk  of  the  Supreme  Court  in  that  county,  and  all  papers  in 
actions  pending  in  the  Supreme  Court,  city  and  county  of  New  York, 
to  be  filed  in  the  ofiice  of  the  clerk  of  the  court,  were  by  this  provision 
of  the  Constitution  required  to  be  filed  in  the  office  of  the  clerk  of 
the  dty  and  county  of  New  York  as  the  clerk  of  the  Supreme  Court  in 
and  for  that  city  and  county,  and  a  notice  that  the  judgment  served 
had  been  on  the  day  named  duly  entered  in  the  office  of  the  clerk  of 
this  court  was,  as  I  view  it,  a  distinct  notice  that  that  judgment  had 
been  entered  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  made  by  this  provision  of  the  Constitution  the  clerk  of  the  Su- 
preme Court  in  and  for  the  city  and  county  of  New  York.  The  defend- 
ant was,  tmder  this  provision  of  the  interlocutory  judgment,  entitled 
to  enter  the  final  judgment  unless  the  plaintiff  withdrew  the  demurrer. 
and  paid  the  costs.  A  failure  to  tax  the  costs  might  possibly  excuse 
the  plaintiff  not  paying  such  costs,  but  it  was  no  excuse  for  a  failure 
to  withdraw  the  demurrer. 

The  case  of  Livingston  v.  N.  Y.  Elevated  R.  R.  Co.,  60  Hun,  475, 
15  N.  Y.  Supp.  191,  does  not  apply.  The  question  as  to  the  sufficiency 
of  the  notice  of  entry  of  that  judgment  arose  under  section  1351  of 
the  Code  of  Civil  Procedure.  That  section  provides  that  an  appeal 
must  be  taken  within  30  days  after  service  upon  the  attorney  for  the 
appellant  of  a  copy  of  the  judgment  or  order  appealed  from  and  a  writ- 
ten notice  of  the  entry  thereof,  and  it  was  held  that  a  strict  compliance 
with  this  provision  is  required  to  operate  as  a  limitation  of  the  time 
to  i^>peal ;  that  so  much  do  the  courts  favor  the  right  of  appeal  that  they 
have  gone  to  great  length  in  upholding  the  most  technical  objections 
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to  the  sufficiency  of  the  papers  served  pursuant  to  the  section  of  the 
Code  referred  to.  The  notice  of  the  entry  of  judgment  in  that  case 
merely  stated  that  the  judgment  was  entered  with  the  clerk  of  the 
Supreme  Court  Now,  there  was  a  clerk  of  the  Supreme  Court  in 
each  county  of  the  state,  and,  applying  the  rule  adopted  in  r^;ard  to  the 
limitation  of  the  time  within  which  an  appeal  can  be  taken,  the  court 
held  that  some  other  notice  as  to  the  place  of  entry  was  necessary. 
In  this  case  the  action  was  pending  in  the  city  and  county  of  New  York. 
By  the  provision  of  the  Constitution  to  which  attention  has  been  called 
the  clerk  of  the  city  and  county  of  New  York  was  made  the  clerk  of 
the  Supreme  Court  in  that  county,  and  when  the  notice  of  the  entry 
of  judgment  was  that  the  judgment  had  been  entered  with  the  clerk 
of  Uiis  court — ^that  is,  the  Supreme  Court  in  the  city  and  county  of  New 
York — I  think  the  notice  was  a  sufficient  compliance  with  the  provisicais 
of  the  interlocutory  judgment,  and  therefore  defendant  was  entitled 
to  enter  the  final  judgment. 

Attention  is  called  in  the  prevailing  opinion  to  the  fact  that  this 
court  has  allowed  an  appeal  from  the  order  affirming  the  interlocu- 
tory judgment  to  the  Court  of  Appeals,  which  is  still  pending.  If 
the  order  of  this  court  should  be  reversed,  the  court  below  would  at 
once,  on  the  proper  motion,  vacate  the  final  judgment  entered  upon  the 
interlocutory  judgment  that  had  been  reversed.  We  are  not  to  as- 
sume that  that  Court  of  Appeals  will  reverse  the  order  of  this  court 
sustaining  the  interlocutory  judgment  appealed  from,  and  until  that  in- 
terlocutory judgment  is  reversed  it  stands  in  full  force  and  effect; 
and  in  the  absence  of  an  order  staying  the  defendant's  proceedings 
it  authorized  the  subsequent  proceeding  therein  directed. 

I  think  the  order  appealed  from  should  be  affirmed. 

O'BRIEN,  P.  J.,  concurs. 

aO»  App.  DiT.  684.) 

FICKINGER  T.  IVES  et  aL 

(Supreme  Court,  Appellate  DlvlBlon,  First  Department    December  15,  1906.) 

1.  Pleading — ^Bnx  or  Pabticolabs. 

Where,  in  an  action  for  damages  resnltliig  from  the  alleged  wrongful 
sale  of  plaintlff'a  stock  by  defendants,  hla  brokers,  defendants,  furnished 
a  bill  of  particulars  of  their  counterclaim  for  money  used  in  purchasing 
stock  in  their  own  names  for  plaintitF,  and  for  the  usual  commissions,  the 
bill  purporting  to  embrace  the  entire  account  of  their  stock  dealings  in 
plalntlfTs  behalf,  and  plaintiff  showed  by  affidavit  that  he  did  not  know 
what  sales  defendants  actually  made,  and  that  be  had  reason  to  believe 
that  many  included  in  the  account  were  fictitious,  he  could  not  properly 
be  required,  on  defendant's  motion,  made  on  the  pleadings  and  their  own 
bill  of  particulars,  to  serve  a  bill  of  particulars  of  the  purchases  and  sales 
which  he  claimed  were  imauthorized. 

2.  Save. 

Whether  a  plaintitr  should  serve  a  bill  of  particulars  of  his  complaint 
must  be  determined  by  an  examination  of  the  complaint,  and  does  not  de- 
pend on  the  fact  that  defendants  have  served  a  bill  of  parttcnlars  of  a 
counterclaim  contained  in  their  answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  {  954.] 
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8.  Saxz. 

Wben  plaintiff  Is  entitled  to  an  accounting,  defendant  most  file  the  ac- 
count, and  plaintiff  may  not  properly  be  required  to  furnish  a  bill  of  par- 
tlCnlars. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frederick  Fickinger  against  William  Ives  and  another. 
From  an  order  denying  their  motion  for  a  bill  of  particulars,  defend- 
ants appeal.    Affirmed. 

Argued  before  O'BRIEN.  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  IwAUGHLIN,  and  HOUGHTON,  JJ. 

Charles  Fox,  for  appellants. 
Benjamin  F.  Foster,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  a  customer  against  a  firm 
of  stockbrokers  to  recover  damages  for  alleged  unauthorized  sales  of 
stock.  The  plaintiff  alleges  that  between  the  24th  day  of  February 
and  the  30th  day  of  April,  1904,  the  defendants  as  his  brokers  and 
agents  purchased  certain  shares  of  stock  upon  margins;  that  he 
delivered  to  them  as  margins  16  shares  of  stock  of  the  Mechanics'  Na- 
tional Bank ;  that  they  agreed  to  hold  and  carry  the  stock,  subject  to 
his  direction,  as  long  as  he  should  desire,  and  not  to  sell  or  dispose  of 
the  same  unless  his  margins  should  be  exhausted  or  insufficient,  and 
not  then  unless  he  should  fail  on  request  to  take  the  stock  and  pay 
the  balance  owing  thereon  or  give  additional  security,  and  in  the  event 
of  his  failure  so  to  do  they  were  to  give  him  due  notice  of  the  time 
and  place  of  sale ;  that  at  some  time  prior  to  the  11th  day  of  May, 
1904,  "the  date  of  which  plaintiff  is  ignorant,"  the  defendants  in 
violation  of  their  agreement,  without  calling  on  the  plaintiff  for  ad- 
ditional margins  or  giving  him  an  opportunity  to  take  up  the  stock, 
and  without  giving  him  notice  of  the  time  or  place  of  sale,  and  with- 
out his  knowledge  or  consent,  "sold  or  pretended  to  sell"  the  stock 
purchased  for  him,  together  with  the  stock  advanced  as  margin,  "and 
misapplied  the  proceeds  of  said  sale  and  converted  the  proceeds 
thereof  to  their  own  use";  that  the  plaintiff  has  demanded  a  state- 
ment of  the  purchases  and  sales  of  stock  made  for  him  or  on  his  ac- 
count, together  with  the  names  of  the  persons  from  whom  the  stock 
was  purchased  and  to  whom  sold,  but  that  the  defendants  have  re- 
fused and  still  refuse  to  comply  therewith. 

The  defendants  in  their  answer  admit  that  they  purchased  certain 
stock  for  the  plaintiff  during  the  period  specified  in  the  complaint, 
and  deny  the  other  material  allegations  of  the  complaint,  except 
that  they  aver  that  prior  to  the  demand  for  an  account  they  had 
furnished  the  plaintiff  an  account  of  the  purchases  and  sales  made  by 
them  for  his  account.  For  a  second  defense,  the  defendants  allege  that 
they  undertook  to  purchase  and  carry  the  stock  for  the  plaintiff  in 
their  own  name  in  the  customary  way  and  for  the  usual  commissions, 
and  that  on  the  30th  day  of  April,  1904,  the  plaintiff  was  indebted  to 
them  for  the  balance  of  the  account  in  the  stun  of  $2,720.41,  and  in 
the  third  separate  defense  they  allege  this  as  a  counterclaim.  On 
the  application  of  the  plaintiff,  the  defendants  furnished  a  bill  of 
particulars  of  their  counterclaim,  which  purports  to  embrace  the  en- 
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tiri»  account  of  the  stock  dealings  of  the  defendants  in  behalf  of  the 
plaintiff.  The  defendants  subsequently,  upon  the  pleadings  and  upon 
their  own  bill  of  particulars,  moved  for  an  order  directing  the  plain- 
tiff to  serve  a  bill  of  particulars  of  the  complaint,  showing  in  detail 
what  stocks  of  the  plaintiff  the  defendants  in  violation  of  their  agree- 
ment and  without  right  or  authoriy  sold,  and  also  how  his  allegea 
damages  of  $15,000  was  computed.  The  appeal  is  from  the  order 
denying  this  application. 

The  learned  counsel  for  the  defendants  contends  that,  since  they 
have  given  a  bill  of  particulars  showing  the  account  of  their  trans- 
actions for  the  plaintiff,  the  plaintiff  should  now  be  compelled  to 
irrevocably  determine  which  of  the  sales  thus  claimed  to  have  been 
made  by  them  in  their  bill  of  particulars  he  contends  were  unau- 
thorized. This,  it  is  urged,  will  narrow  the  issue  and  relieve  the 
defendants  of  the  necessity  of  preparing  to  show  that  all  of  the  sales 
were  authorized,  and  of  preparing  to  meet  the  question  of  damages 
concerning  those  sales  which  may  have  been  authorized.  It  will  be 
observed  that  the  transactions  extended  over  a  period  of  less  than  two 
and  one  half  months.  There  should  be  little  difficulty,  therefore,  in 
preparing  to  meet  the  question  of  damages  as  to  unauthorized  sales, 
no  matter  when  they  occurred  during  that  brief  period.  I  do  not, 
however,  understand  that  the  court  is  authorized  to  order  a  bill  of 
particulars  for  the  reasons  assigned.  Whether  the  plaintiff  should 
serve  a  bill  of  particulars  of  his  complaint  must  be  determined  by  an 
examination  of  the  complaint,  and  does  not  in  the  least  depend  upon 
the  fact  that  the  defendants  have  served  a  bill  of  particulars  of  a 
counterclaim  contained  in  the  answer. 

It  might  be  useful  and  tend  to  simplify  and  shorten  the  trial  of  a 
cause  if  the  court  were  authorized  by  order  to  require  a  plaintiff  to 
specifically  answer  the  items  of  a  bill  of  particulars  furnished  by  the 
defendant,  and  admit  in  advance  of  the  trial  which  he  concedes  to  be 
correct  and  which  he  controverts ;  but  I  do  not  understand  that  there 
is  any  p/ecedent  or  authority  for  such  practice.  The  plaintiff  has  ad- 
vanced money  and  property  to  the  defendants  and  the  latter  in  their 
own  name,  but  as  the  agents  and  brokers  of  the  plaintiff,  upon  the 
security  of  these  advancements,  have  purchased  and  sold  stocks  for 
the  plaintiff.  In  these  circumstances  the  plaintiff  would  be  entitled  to 
an  accounting  of  their  transactions  in  his  behalf.  The  very  nature  of 
the  transactions  shows  that  the  plaintiff  can  have  no  knowledge,  ex- 
cept hearsay,  as  to  the  actual  transaction;  that  the  defendants  have 
conducted.  The  plaintiff  in  such  case  must  ordinarily  rely  on  the 
admissions  of  the  defendants  or  their  books  and  records.  It  would  be 
an  extreme  case,  indeed,  in  which  he  would  be  able  to  show  purchases 
and  sales  on  his  behalf  of  which  they  had  no  record,  and  it  is  not  clear 
how  he  could  obtain  evidence  thereof.  Where  the  plaintiff  is  en- 
titled to  an  accounting,  the  defendant  must  file  the  account,  and  it  la 
not  proper  to  require  the  plaintiff  to  furnish  a  bill  of  particulars. 
Heidenreich  v.  Hirsh,  85  App.  Div.  319,  83  N.  Y.  Supp.  366;  Reed 
V.  Marks,  56  App.  Div.  2?2,  67  N.  Y.  Supp.  735;  Belasco  v.  Klaw, 
96  App.  Div.  268,  89  N.  Y.  Supp.  208. 

Of  course,  this  is  not  an  action  for  an  accounting.   The  plaintiff  has 
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reason  to  believe  that  the  defendants  have  wrongfully  sold  stock 
purchased  and  held  for  him,  and  he  brings  the  action  for  the  dam- 
ages. In  such  cases  the  plaintiff  is  ordinarily  granted  a  bill  of 
particulars  and  an  examination  of  the  defendants  and  an  inspection 
of  their  books.  The  plaintiff  should  not  be  compelled  in  a  case  like 
this  to  furnish  a  bill  of  particulars  of  the  unauthorized  sales.  He 
shows  by  affidavit  that  he  does  not  know  what  sales  the  defendants 
actually  made,  and  that  he  has  reason  to  believe  that  many  included 
in  the  account  are  fictitious.  Until  it  is  known  by  an  examination  of 
the  defendants  or  a  discovery  of  their  books  just  what  purchases  and 
sales  were  actually  made,  I  think  the  plaintiff  should  not  be  required 
to  admit  or  deny  that  a  particular  sale  was  authorized,  even  if  the 
court  could  make  such  an  order,  for  he  may  not  be  in  a  position  to  do 
so.  I  think  the  weight  of  authority  is  against  requiring  a  plaintiff  in 
an  action  of  this  kind  to  give  a  bill  of  particulars  of  the  purchases  and 
sales  which  he  claims  were  unauthorized.  Messer  v.  Aaron,  101  App. 
Div.  169,  91  N.  Y.  Supp.  921;  American  Transfer  Co.  v.  Borgfeldt 
&  Co.,  99  App.  Div.  470,  91  N.  Y.  Supp.  209;  Cohn  v.  Baldwin 
(Sup.)  26  N.  Y.  Supp.  457;  Train  v.  Friedman,  4  Civ.  Proc.  R.  109; 
Young  V.  De  Mott,  1  Barb.  30. 

It  follows,  therefore,  that  the  order  should  be  afiirmed,  with  $10 
costs  and  disbursements.   All  concur. 


LEVY  V.  NEW  YORK  CITT  RT.  CO. 
(Supreme  Court,  Appellate  DiylslMi,  First  Department    December  8,  1905.) 

1.  Pl,EADING— BrLI.  OV  PaBTICULASS— AlXEGATIOKS  OF  COMPLAINT. 

In  an  action  for  Injuries,  a  portion  of  an  order  for  a  bill  of  particulars 
reqairlng  a  statement  as  to  moneys  paid  out  for  medical  attention  was 
erroneous;  the  allegation  of  tbe  complaint  being  that  plalntlfT  would 
necessarily  expend  money  In  an  endeavor  to  be  cured. 

2.  Samb— £u:)CENT  or  Daiiaoe. 

In  an  action  for  Injuries,  a  bill  of  particulars  may  be  required,  showing 
In  detail  how  long  the  plaintiff  bas  been  prevented  from  attending  to 
her  business  and  deprived  of  her  earnings,  giving  the  nature  of  her  busi- 
ness, the  amount  of  Income  derived  therefrom,  or.  If  employed,  the  amount 
of  her  salary. 

Appeal  from  Special  Term. 

Action  by  Jessie  Levy  against  the  New  York  City  Railway  Company. 
Appeal  by  plaintiff  from  an  order  granting  a  motion  for  a  bill  of  par- 
ticulars.    Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

J.  A.  Douglas,  for  appellant 
B.  H.  Ames,  for  respondent. 

PER  CURIAM.  The  order  should  be  modified  by  striking  out 
that  part  of  the  order  designated  "2,"  because  there  is  no  all^^ation  in 
the  complaint  that  the  plaintiff  has  paid  out  any  money.  The  only  alle- 
gation is  that  she  will  necessarily  expend  money  in  endeavoring  to 
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be  cured.  That  portion  of  the  order  designated  "1"  may  be  per- 
mitted to  stand,  in  so  far  as  to  require  a  statement  showing  in  detail 
how  long  the  plaintiff  has  been  prevented  from  attending  to  her  busi- 
ness and  deprived  of  her  earnings,  gfiving  the  nature  of  her  business 
and  the  amount  of  income  derived  therefrom,  or,  if  employed,  the 
amount  of  her  salary. 

As  thus  modified,  the  order  should  be  affirmed,  without  costs  to 
either  party. 


OONIiDZ  et  aL  v.  WALTON  et  al. 

(Supreme  Oonrt  Special  Term,  New  York  County.    December.  190S.) 

ElxEOUTOBS  AST)  AoKnnsTB^TOBS — Pabtixs — Heibs. 

Under  Code  Civ.  Proc.  (  446,  providing  tbat  all  persons  having  an  in- 
terest in  the  subject  of  the  action  and  In  obtaining  the  judgment  demand- 
ed may  be  joined  as  plaintiffs,  to  join  one  as  plaintiff  he  must  have  a  right 
to  enforce  an  obligation  or  to  recover  property ;  so  that  the  heirs  may  not 
join  with  the  administratrix  of  a  legatee  of  testator  for  embeeslement  of 
funds  by  the  executor,  though  the  funds  have  been  invested  in  real  estate, 
which  it  is  sought  to  reach. 

Action  by  Mary  Conley  and  others  against  Anna  T.  Walton,  in- 
dividually and  as  executrix  of  Patrick  Walton,  deceased,  and  others. 
Demurrer  to  complaint  sustained. 

Edward  J.  McGuire,  for  plaintiffs. 

Charles  DeWitt  Rogers,  for  the  demurring  defendant. 

GIEGERICH,  J.  This  action  is  brought  by  the  administratrix  and 
the  heirs  at  law  and  next  of  kin  of  Mary  Conley,  a  deceased  legatee  of 
one  James  Hernon,  the  executor  of  whose  will,  Patrick  Walton,  is 
alleged  to  have  embezzled  funds  belonging  to  the  Hernon  estate, 
and  to  have  conveyed  to  the  defendant  Anna  T.  Walton,  his  wife, 
without  consideration,  and  with  intent  to  cheat,  defraud,  hinder,  and 
delay  his  creditors  and  the  persons  beneficially  interested  in  the  Her- 
non estate,  and  to  create  a  secret  and  illegal  trust  for  the  benefit  of 
himself  and  his  family,  certain  real  property  which  is  sought  to  be 
reached  and  sold  in  this  action,  and  the  proceeds  distributed  among 
those  entitled  thereto.  A  demurrer  has  been  interposed  by  the  de- 
fendant Tobin  upon  the  ground  of  misjoinder  of  parties  plaintiffs,  in 
that  no  cause  of  action  is  stated  in  favor  of  such  of  the  plaintiffs  as 
sue  individually. 

The  demurrer  must  be  sustained  upon  the  authority  of  Havana 
City  Ry.  v.  Ceballos,  49  App.  Div.  263,  '63  N.  Y.  Supp.  417.  The 
principle  of  that  decision,  as  I  interpret  it,  is  that,  in  order  to  join 
one  as  a  party  plaintiff  under  the  provisions  of  section  446  of  the  Code 
of  Civil  Procedure,  it  is  not  enough  that  he  have  an  interest  in  the 
subject  of  the  action,  but  he  must  have  a  right  to  enforce  an  obliga- 
tion or  to  recover  property.  The  question  of  the  necessity  of  such  a 
right  was  not  discussed  in  Peck  v.  Richardson,  12  Misc.  Rep.  810,  33 
N.  Y.  Supp.  1107,  and  Id.,  17  App.  Div.  618, 44  N.Y.  Supp.  919,  where 
it  was  assumed  that  any  one  having  an  interest  in  the  subject  ot 
the  action  could  be  joined  as  a  party  plaintiff.    The  fallacy  of  such 
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position  is  clearly  pointed  out  in  Havana  City  Ry.  v.  Ceballos,  supra, 
where  the  court,  at  page  268  of  49  App.  Div.,  and  page  421  of  63 
N.  Y.  Supp.,  says : 

"Many  illuBtratloiis  could  be  glyen  where  persons  having  an  indirect  Interest 
In  the  enforcement  ot  an  obligation,  or  in  the  recovery  of  property,  would 
have  no  interest  in  the  subject  of  an  action  to  enforce  such  obligation  or  to 
recover  such  property.  Thus,  the  creditors  and  legatees  or  next  of  kin  of  a 
decedoit  in  whose  favor  a  cause  of  action  existed,  and  the  cestuls  que  trustent 
of  a  trust  estate,  are  interested  in  the  property  of  the  decedent  or  tiie  trust; 
but  the  right  of  action  to  enforce  obligations  or  to  recover  property  vests  ex- 
clusively in  the  executor  or  administrator  or  trustee,  and  the  joinder  of  those 
who  would  be  ultimately  entitled  to  share  in  the  property,  or  its  proceeds, 
wMch  would  be  collected  in  an  action  to  recover  such  property,  are  not  in- 
terested in  tlie  subject  of  the  action  in  a  sense  that  Justifies  their  being  made 
I»artles  plalntift  thereto." 

An  attempt  is  made  by  the  counsel  for  the  plaintiff  to  distinguish 
Havana  City  Ry.  v.  Ceballos,  supra,  from  the  present  case,  and  to 
use  it  as  an  authority  in  support  of  the  complaint,  by  quoting  from 
that  opinion  (at  page  268  of  49  App.  Div.,  and  page  421  of  63  N.  Y. 
Supp.)  as  follows : 

"To  bring  a  person  within  the  provisions  of  this  section  (446)  it  must  appear 
that  he  has  some  interest,  legal  or  equitable,  in  the  particular  property 
which  is  the  subject  of  the  action,  or  In  the  enforcement  of  the  cause  of  action 
which  is  sought  to  I>e  enforced." 

This  does  not  mean,  as  other  portions  of  that  opinion  clearly  show, 
that  every  person  who  has  an  equitable  interest  is  entitled  to  be 
joined  as  a  plaintiff.  On  the  contrary,  if  such  person  is  represented 
by  a  plaintiff  who  holds  the  legal  interest  covering  such  equitable 
interest,  then  such  equitable  beneficiary  is  not  entitled  to  be  joined, 
and  should  not  be  joined,  as  a  plaintiff.  It  is  only  when  the  equi- 
table interest  would  otherwise  be  unrepresented,  or  perhaps  inade- 
quately or  imperfectly  represented,  that  the  possessor  of  such  inter- 
est can  be  made  a  plaintiff.  The  principle  of  the  decision  in  Havana 
City  Ry.  v.  Ceballos,  supra,  was  approved  and  applied  in  Lawrence 
v.  McKelvey,  80  App.  Div.  614,  81  N.  Y.  Supp.  129. 

It  may  be,  as  is  urged  by  the  counsel  for  the  plaintiffs,  that  it 
would  be  valuable  and  useful  to  have  the  heirs  and  next  of  kin  repre- 
sented as  parties  in  order  to  bind  them  by  the  judgment  that  may 
finally  be  rendered.  Whether  this  would  be  possible  by  making  them 
defendants  is  a  question  that  is  not  presented  now.  Certainly  they 
cannot  be  made  plaintiffs  under  the  decision  above  quoted.  It  is  sug- 
gested that,  as  this  action  involves  the  title  to  real  estate,  the  heirs 
should  be  parties.  The  property  in  suit  was  not  land  when  it  formed 
a  part  of  the  Hernon  estate,  however,  but  was  personal  property 
claimed  to  have  been  converted  by  the  executor  of  that  estate.  The 
mere  fact  that  the  property  sought  to  be  reached  is  in  the  form  of 
land  manifestly  cannot  entitle  the  heirs  to  its  possession  under  the 
circumstances.  The  right  to  reach  that  property,  if  there  be  such  a 
right,  still  remains  exclusively  in  the  administratrix. 

The  demurrer  is  therefore  sustained,  with  costs,  but  with  leave  to 
amend  upon  pavment  of  such  costs  within  20  days. 
96M.Y.S.— 23 
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BRESSEIi  T.  BBOWMNO. 

(Supreme  Conrt,  Appellate  DlTlsitfn,  First  Department    December  8,  IMS.) 

Lib  Pkndens— Cancellation. 

Under  Laws  1905,  p.  71,  c  60,  amending  Code  Civ.  Proc.  S  1671,  per^ 
mittlng  ttae  court,  in  acdons  otiier  tban  mortgage  foreclosure,  partition, 
or  for  dower,  to  direct  the  cancellation  of  the  notice  of  pendency  of  the 
action  and  the  substitution  therefor  of  an  undertaking  or  a  deposit  In 
court  of  money,  where  a  complaint  for  specific  performance  of  a  sale  of 
land  shows  that  such  performance  cannot  be  decreed,  bat  only  money 
damages  recovered,  the  Us  pendens  may  be  canceled  on  motion,  tbou^ 
the  notice  of  pendency  was  filed  prior  to  the  amendment. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Abraham  N.  Bressel  against  Edward  W.  Browning. 
From  an  order  denying  defendant's  motion  to  cancel  lis  pendens,  he 
appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Clarence  E.  Thomall,  for  appellant. 
Joseph  Wilkenfeld,  for  respondent. 

HOUGHTON,  J.  The  defendant,  being  one  of  several  common 
owners  of  the  real  property  in  question,  advertised  to  sell  it  at  public 
auction.  The  terms  of  sale  prescribed  that  the  property  would  be  con- 
veyed to  the  purchaser  by  the  defendant  and  one  Florence  B.  Biggs, 
by  good  deed,  free  from  all  incumbrances.  Plaintiff  was  the  successful 
bidder,  and  upon  signing  the  terms  of  sale  made  a  cash  payment.  A 
deed  was  tendered,  which  the  plaintiff  rejected  on  the  ground  that  the 
actual  dimensions  of  the  premises  were  not  as  set  forth  in  the  terms  of 
sale,  and  that  the  land  was  subject  to  a  covenant  to  pave  and  repair 
the  street  in  front  of  it.  Shortly  thereafter,  and  in  April,  1905,  plain- 
tiff brought  this  action,  setting  forth  these  alleged  defects  in  title,  but 
asking  that  the  defendant  specifically  perform,  or,  in  the  event  of  his 
inability  to  do  so,  that  his  deposit  be  repaid,  together  with  damages. 
The  usual  lis  pendens  was  filed,  and  this  appeal  is  from  an  order  deny- 
ing a  motion  for  its  discharge. 

If  the  plaintiff's  allegations  are  true,  it  is  quite  manifest  that  he  can 
never  obtain  a  decree  for  specific  performance.  The  defendant  can- 
not increase  the  dimensions  of  the  land,  and,  if  there  be  a  covenant  run- 
ning with  it  to  pave  and  keep  in  repair  the  street  in  front,  the  defendant 
is  (juite  powerless  to  rid  the  land  of  it.  The  most,  therefore,  that  the 
plaintiff  can  expect,  is  to  recover  his  damages,  if  any,  together  with 
the  deposit  which  he  has  made.  The  recent  amen<hnent  to  section 
1671  of  the  Code  of  Civil  Procedure  (Laws  1905,  p.  71,  c.  60),  per- 
mitting the  court  to  direct  the  cancellation  of  the  notice  of  pendency 
of  action  and  the  substitution  therefore  of  an  undertaking  or  a  deposit 
in  court  of  a  sum  of  money,  is  designed  to  meet  a  case  like  the  present, 
where  the  complaint  or  facts  established  show  that  specific  performance 
cannot  be  decreed,  but  only  money  damages  recovered.  That  section 
provides  that : 
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"In  an  action,  otber  than  an  action  to  foreclose  a  mortgage  or  for  the  peti- 
tion of  real  property,  or  for  dower,  In  which  a  notice  of  pendency  thereof 
has  been  filed,  and  in  which  It  shall  appear  to  the  court,  upon  a  motion  made 
as  hereinafter  provided,  that  adequate  relief  can  be  secured  to  the  plalntlft 
by  a  deposit  of  money  or  In  the  discretion  of  the  court  by  the  giving  of  an 
nndertaking,  as  hereinafter  provided,  where  the  cancellation  of  such  notice  is 
not.  otherwise  expressly  provided  for  or  regulated,  any  defendant  or  any  otber 
person  having  an  Interest  in  the  property  affected  by  the  action,  may  ai^Iy 
for  the  cancellati(Mi  of  such  notice." 

But  the  plaintiff  urges  that  his  notice  of  pendency  of  action  was  filed 
prior  to  September  1,  1905,  when  this  amendment  to  the  section  went 
into  effect,  and  hence  it  can  have  no  application  to  him.  We  do  not 
concur  in  this  view.  The  provisions  of  the  section  are  mere  matters 
of  procedure  and  practice,  and  are  to  be  applied  as  of  the  time  when 
the  motion  is  made,  whether  the  notice  of  pendency  was  filed  be- 
fore or  after  the  law  went  into  effect.  There  is  no  property  right  in  a 
lis  pendens.  The  Legislature  may  provide  a  substitute,  or  take  away 
the  right  to  file  one  altogether,  without  infringing  upon  the  property 
rights  of  a  litigant.  The  power  of  the  Legislature  to  change  rules 
of  evidence  as  they  existed  at  common  law,  and  to  limit,  change,  and 
vary  existing  rules  for  the  limitation  of  actions  or  procedure  therein,  is 
not  affected  or  restricted  by  the  constitutional  prohibition  against  the 
taking  of  life,  liberty,  or  property  without  due  process  of  law.  People 
V.  Turner,  117  N.  Y.  227,  22  N.  E.  1022,  15  Am.  St.  Rep.  498.  The 
facts  presented  on  the  motion  were  such  that  the  court  should  have 
permitted  the  cancellation  of  the  lis  pendens  herein  upon  the  defend- 
ant giving  such  undertaking  or  making  such  deposit  of  money  as  would 
insure  to  the  plaintiff  the  payment  of  his  damages  and  repa3rment  of  the 
deposit  which  he  had  made. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  matter  remitted  to  the  Special  Term  for  further  action  in  ac- 
cordance herewith.    All  concur. 


KNBBLAND  et  al.  v.  PENNEM.. 
(Supreme  Court,  Appellate  Term.    December  21,  1905.) 

1.   PtEADINO — DEMtfBBEB— StTJfFIClESCY. 

A  demurrer  to  a  counterclaim,  on  the  groond  that  it  is  not  of  the 
character  Bpe<ifled  in  Code  Civ.  Proc.  |  501,  providing  what  causes  of 
action  may  be  set  up  as  a  counterclaim,  Is  sufficiently  spedflc. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80,  Cent  Dig.  Pleading,  H  476, 
477,  513.] 

2l  Set-Off  AMD   Oounterclahi—Subject-Mattm— Claims  Abisino   out  of 
Transaction  Sued  or. 

Under  Code  Civ.  Proc.  {  501.  subd.  1,  permitting  a  connterclalm  to  be 
interposed  if  it  be  a  cause  of  action  arising  out  of  the  "contract  or 
transaction"  set  forth  In  the  complaint,  it  is  not  essential  that  the  counter- 
clalDi,  in  an  action  on  contract,  should  state  a  cause  of  action  on  con- 
tract arising  out  of  the  transaction  sued  on,  but  it  may  state  a  cause  of 
action  sounding  in  tort  arising  out  of  the  transaction. 

8.  Samb— Action  oh  Note— Counterclaim— Vauditt. 

In  an  action  on  a  note  given  to  plalntlft  in  payment  of  a  debt  arising 
out  of  plaintUI's  dealing  in  wheat  for  defendant's  account,  a  claim  for 
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damages,  sustained  by  defendant  in  consequence  of  the  misconduct  of 
plalntltF  In  the  course  of  the  transactions,  may  be  set  np  as  a  counter- 
claim, within  Code  Civ.  Proc.  {  801,  permitting  the  Interposition  of  a 
counterclaim  If  It  be  a  cause  of  action  arising  out  of  the  contract  or 
transaction  sued  on. 

4.  Pleading — Duplicity— Objections. 

A  demurrer  to  a  counterclaim,  on  the  ground  that  it  does  not  state 
a  cause  of  action,  cannot  prevail  where  a  cause  of  action  Is  alleged, 
though  the  counterclaim  would  be  open  to  the  objection  of  duplicity  if 
such  objection  were  properly  raised. 

[EM.  Kote. — ^For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  |i 
482,  1384.] 

B.  Account  Stated— Mode  of  Settlino— Oitino  of  Mote— Eviosncb. 

The  giving  of  a  note  for  the  amount  shown  to  be  due  by  an  account 
is  only  prima  facie  evidence  of  an  account  stated,  and  the  maker  may 
show  that  it  was  not  given  in  adcnowledgement  of  the  correctness  of  the 
account  and  In  settlement  thereof. 

6.  Bnxs    AND    Notes— Action    oh    Note— Oountkbolaix— Pleadino— Sunr- 

OIBNOT. 

A  counterclaim,  in  an  action  on  a  note  secured  by  a  collateral,  which 
alleges  notice  to  defendant  of  time  and  place  of  sale  of  collateral,  and 
that  plaintiff  promised  that  he  would  not  sell  at  the  time  so  fixed  until 
he  had  given  previous  notice  to  that  effect,  and  that  be  did  sell  without 
giving  such  notice,  alleges  in  effect  that  plaintiff  sold  the  collateral  with- 
out any  notice,  and  states  a  cause  of  action. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40,  Cent  Dig.  Pledges,  i  158.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Yale  Kneeland  and  another  against  John  F.  Pennell. 
From  an  order  overruling  demurrers  to  counterclaims,  plaintiffs  ap- 
peal.   Af&rmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Goodale  &  Hanson  (John  McG.  Goodale,  of  counsel),  for  appellants. 
Pratt  &  Koehler  (Addison  S.  Pratt,  of  counsel),  for  respondent. 

SCOTT,  P,  J.  The  plaintiffs  sue  upon  a  promissory  note,  claiming 
to  recover  the  amount  of  its  face  and  interest  less  a  small  sum  said  to 
have  beeii  realized  upon  the  sale  of  collateral.  The  defendant,  by 
way  of  answer,  sets  up  three  counterclaims,  one,  apparently  for  dam- 
ages for  plaintiffs'  misconduct  in  executing  or  refusing  to  execute  or- 
ders to  buy  and  sell  wheat,  and  two  for  damages  for  the  conversion  of 
certain  collateral  deposited  with  plaintiffs  to  cover  defendant's  specu- 
lation in  grain.  It  appears  from  the  allegations  of  the  counterclaims 
that  for  some  time  prior  to  the  making  of  the  note  in  suit  plaintiffs, 
as  brokers,  had  been  engaged  in  buj^ng  and  selling  wheat  for  defend- 
ant, upon  margin,  and  that  in  addition  to  a  certain  cash  margin  he 
had  deposited  with  plaintiffs  a  certificate  for  100  shares  of  a  certain 
stock.  That  cm  or  about  April  6,  1905,  plaintiffs  had  rendered  an  ac- 
count to  defendant  purporting  to  show  that  he  owed  them  $1,220.50, 
over  and  above  his  cash  margin;  that  plaintiffs  threatened  to  sell  his 
stock  margin  or  security,  and  in  order  to  protect  that  and  prevent  its 
sale  he  gave  them  the  promissory  note  in  suit  dated  April  19,  1905, 
and  left  the  100  shares  of  stock  in  their  hands  as  collateral.  It  is 
further  alleged  in  the  second  and  third  counterclaims  that  on  August  2, 
1905,  the  plaintiffs,  without  notice  to  defendant,  sold  the  stock  deposit- 
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ed  with  them,  first  as  margin  for  the  wheat  transaction,  and  afterwards 
as  collateral  security  for  the  note.  To  each  of  these  counterclaims  the 
plaintiffs  demur;  first,  because  they  are  not  of  the  character  specified 
in  section  501  of  the  Code  of  Civil  Procedure;  and,  second,  because 
neither  of  them  states  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  below  was  of  opinion  that  the  first  ground  of  demurrer  was 
not  sufficiently  stated,  in  that  it  did  not  point  out  the  particular  ground 
of  demurrer,  but  was  couched  generally  in  the  words  of  the  Code. 

This  method  of  stating  this  particular  ground  of  demurrer  has  pre- 
vailed in  this  department  for  ai  number  of  years,  and  must,  we  think, 
be  deemed  sufficiently  specific.  Eckert  v.  Gallien,  40  App.  Div.  536, 
58  N.  Y.  Supp.  86.  Although  sufficiently  stated,  the  demurrer  on  this 
ground  caimot  be  sustained  in  this  case.  Section  501  of  the  Code, 
in  its  first  subdivision,  permits  a  counterclaim  to  be  interposed,  if  it 
be  "a  cause  of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action."  It  is  not  essential  under  this 
subdivision  that  the  counterclaim,  in  an  action  upon  contract,  should 
also  be  a  cause  of  action  upon  contract,  provided  it  arises  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint,  or  is  connected  with  the 
subject  of  the  action.  In  that  case  it  may  be  a  cause  of  action  sound- 
ing in  tort.  Our  courts,  in  the  interests  of  justice,  have  uniformly 
shown  a  tendency  to  give  a  liberal  construction  to  this  section.  The 
theory  of  the  Code  generally  adopted  is  that  it  was  intended  to  authorize 
all  connected  causes  of  action,  whether  arising^  out  of  contracts  or  torts, 
to  be  litigated  in  the  same  action,  and  to  this  end  it  has  been  held  that 
the  word  "transaction"  as  used  in  the  section  is  broader  than  the  word 
"contract,"  so  that,  if  the  defendant's  cause  of  action  arises  out  of  the 
same  transaction  out  of  which  the  plaintiffs'  arises,  it  may  be  pleaded 
as  a  counterclaim.  Ter  Kuile  v.  Marsland,  81  Hun,  420,  31  N.  Y. 
Supp.  6.  'Thus  it  has  been  held  by  the  Court  of  Appeals  (and  the 
decision  is  especially  in  point  as  to  the  second  and  third  counterclaims) 
that,  in  an  action  upon  a  promissory  note,  the  defendant  may  counter- 
claim for  his  damages  resulting  from  the  conversion  by  the  holder 
of  the  note  of  property  pledged  with  him  as  collateral  security  for  the 
payment  of  the  note.  Cass  v.  Higenbotam,  100  N.  Y.  248,  3  N.  E. 
189.  That  the  first  counterclaim  also  falls  within  the  class  of  those 
permitted  by  section  501  seems  equally  clear.  The  transaction  out 
of  which  the  plaintiffs'  cause  of  action  arose  was  the  dealing  in  wheat 
for  defendant  s  account,  and  the  defendant's  first  counterclaim  arises 
out  of  plaintiffs'  alleged  misconduct  in  the  course  of  those  transactions, 
The  demurrer  therefore  cannot  prevail,  although  sufficiently  stated. 

It  remains  to  consider  the  second  ground  that  no  cause  of  action  is 
stated.  The  first  counterclaim  is  involved  and  inartificial  and  would 
possibly  be  open  to  the  objection  of  duplicity  if  properly  raised.  That 
objection  is  not  raised,  however,  and  the  demurrer  cannot  prevail,  if 
one  good  cause  of  action  can  be  spelled  out  of  the  counterclaim  as 
pleaded.  We  think  that  there  is  sufficiently  pleaded  negligence  and 
failure  to  fulfill  orders  on  the  part  of  plaintiffs  in  carrying  out  the  or- 
ders of  the  defendant.  The  net  result  of  the  transactions  embraced  in  the 
third  and  fourth  paragraphs  of  the  complaint,  and  how  the  plaintiffs' 
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negligence  therein  alleged  caused  any  damage,  are  somewhat  obscure, 
but  the  fifth  clause  seems  to  set  forth  a  cause  of  action,  under  Harris  v. 
Tumbridge,  8  Abb.  N.  C.  291,  83  N.  Y.  92,  38  Am.  Rep.  398,  which  ap- 
pears also  to  be  authority  for  the  measure  of  damage  sought  to  be 
applied.  See,  also,  Campbell  v.  Wright,  118  N.  Y.  594,  23  N.  E.  914; 
Roger  V.  Wiley,  131  N.  Y.  627,  30  N.  E.  682;  Lazare  v.  Allen,  20 
App.  Div.  616,  47  N.  Y.  Supp.  340.  We  cannot  follow  the  plaintiff 
in  his  contention  that  the  first  counterclaim,  as  pleaded,  defeats  itself.; 
because,  in  alleging  that  a  note  was  given  for  the  amount  apparently 
due  from  defendant  to  plaintiffs,  it  virtually  asserts  that  an  account 
was  stated  between  the  parties,  upon  which  the  amount  represented 
by  the  note  was  found  to  be  due.  The  rule  undoubtedly  is  that  the 
giving  of  a  note  for  the  amount  shown  due  by  an  account  is  prima  facie 
evidence  of  an  account  stated,  but  it  is  only  that,  and  it*  remains  c^n 
to  the  maker  of  the  note  to  show  that  it  was  not  given  in  acknowl^g- 
ment  of  the  correctness  of  the  account  and  in  settlement  thereof. 
Wright  v.  Wright,  74  Hun,  138,  26  N.  Y.  Supp.  238. 

Our  conclusion  is  that  the  first  counterclaim  states  a  cause  of  action. 
As  to  the  second  and  third  counterclaims,  their  sufficiency  is  even  more 
apparent.  The  second  sets  forth  a  cause  of  action  for  conversion  of 
the  collateral,  and  is  quite  sufficient  without  considering  the  paragraph 
numbered  11  which  may  be  disregarded.  The  third  counterclaim  also 
sets  out  a  cause  of  action  in  conversion.  It  differs  from  the  second, 
because,  while  it  alleges  notice  to  defendant  of  the  time  and  place  of 
sale,  it  further  alleges*  that  plaintiffs  prcMnised  defendant  that  they 
would  not  sell  at  the  time  so  fixed,  unless  and  until  they  had  given 
him  previous  notice  to  that  effect,  and  that  they  did  sell  at  that  time 
without  giving  him  such  notice.  This  is  precisely  equivalent  to  selling 
without  any  notice  at  all.  The  object  of  notice  is  to  give  the  owner  of 
the  collateral  an  opportunity  to  protect  himself  against  a  sacrifice  of 
his  collateral,  and  to  mislead  him,  as  defendant  alleges  he  was  misled 
by  the  plaintiffs,  necessarily  operates  to  deprive  him  of  the  opportunity 
for  self-protection. 

It  follows  that  the  demurrers  were  properly  overruled,  and  that  the 
judgment  must  be  affirmed,  with  costs,  with  leave  to  plaintiffs  to  with- 
draw the  demurrers  and  reply  within  six  days,  upon  payment  of  costs 
in  this  court  and  the  court  below.    All  concur. 


(109  App.  DlT.  733.) 

OBNET  T.  PRESIDENT,  ETC.,  OF  DELAWARE  &  H.  CANAL  00. 

(Supreme  Court,  Appellate  Division,  First  Department    December  15,  1905.) 

1.  JuDGMERT— Res  Judicata— iDBNTrrr  of  Issues. 

Defendant  leased  of  plaintiff  coal  under  plaintiff's  land,  defendant  to 
pay  for  coal  mined  at  a  certain  roj-alty  per  ton  on  merchantable  coal, 
exclusire  of  "culm  or  mine  waste,"  which  would  pass  through  a  half- 
inch  mesh.  Plaintiff  sued  defendant,  on  the  ground  that  it  had  appro- 
priated certain  coal  from  a  mass  of  culm ;  plaintiff's  theory  being  that 
the  entire  mass  of  culm  belonged  to  her.  Plaintiff  recovered,  and  on  ap- 
peal it  was  held  that  the  provision  in  regard  to  culm  was  to  be  construed 
as  permitting  defendant  to  mine  it  if  it  chose,  and  that,  if  it  did  mine 
and  appropriate  it,  it  was  liable  to  pay  royalties.    Held,  that  the  Judg- 
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moot  for  plaintiff  and  the  satisfaction  thereof  waB  no  bar  to  a  subsequent 
action  by  plaintiff  to  recover  royalties  on  further  coal  taken  from  the 
mass  of  culm. 

Z  Same— Matters  Pbecluobd— Mattebs  That  Might  Have  Been  Litigated. 

A  Judgment  precludes  a  subsequent  action,  not  only  for  what  was  re- 
covered In  the  former  action,  but  what  might  have  been  recovered  under 
the  Issues. 

[Ed.  Note.— For  cases  In  point,  see  vol.  80,  Gott  Dig.  Judgment,  f  1104.] 

O'Brien,  P.  J.,  dissenting. 

Cross-Appeals  from  Judgment  on  Report  of  Referee. 

Action  by  Augusta  G.  Genet  against  the  president,  managers,  and 
company  of  the  Delaware  &  Hudson  Canal  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  both  parties  appeal.  AflSrmed  as  against 
the  defendant,  but  reversed  on  plaintiff's  appeal,  and  a  new  trial 
granted  on  the  issues  therein  involved.. 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Learned  Hand,  for  plaintiff. 
Frank  E.  Smith,  for  defendant. 

HOUGHTON,  J.  The  contract  between  the  parties  hereto  and 
the  various  phases  of  the  controversy  between  them  arising  out  of 
the  mining  of  coal  by  defendant  upon  plaintiff's  land  can  be  found  in 
so  many  reported  decisions  that  it  is  only  necessary  to  state  such  facts 
as  are  particularly  involved  in  the  questions  presented  by  this  ap- 
peal. 'This  action  is  known  as  "Action  No.  4,"  and  was  begun  in 
February,  1891,  and  on  its  trial  resulted  in  a  judgment  in  favor  of 
plaintiff  for  the  value  of  a  certain  quantity  of  small  coal  extracted  by 
the  defendant  from  culm  or  mine  waste,  which  on  appeal  to  the 
Court  of  Appeals  (167  N.  Y.  608,  60  N.  E.  1111)  was  reversed,  unless 
plaintiff  stipulated  to  reduce  her  recovery  to  the  royalty  per  ton 
provided  by  the  mining  contract  executed  by  her  to  defendant. . 
This  she  did  not  do  ;■  but,  instead,  amended  her  complaint,  so  as  to 
demand  royalties  upon  all  tonnage  taken  from  the  mine  from  its  open- 
ing to  the  commencement  of  the  action.  The  issues  joined  by  this 
amended  complaint  and  answer  to  it  were  tried  before  a  referee,  and 
have  resulted  in  a  judgment  for  the  plaintiff,  from  which  both  parties 
appeal. 

By  his  decision  the  referee  gave  the  plaintiff  royalties  on  all  pea 
and  buckwheat  coal  separated  and  taken  from  the  culm  or  mine 
waste  resulting  from  mining  on  the  plaintiff's  land,  and  sold  or  burned 
by  defendant  in  its  own  boilers  from  1886  to  1891.  He  also  gfave 
plaintiff  royalties  on  79  per  cent,  of  the  culm  deposited  by  defendant 
at  what  is  known  as  the  "Leggett's  Creek  Shaft,"  situated  on  de- 
fendant's own  land.  Ordinarily,  coal  from  plaintiff's  land  is  brought 
to  the  surface  and  broken  at  what  is  termed  the  "Marvin  Shaft"; 
but  because  of  some  accident  to  plaintiff's  mine  it  became  more  con- 
venient to  take  the  coal  from  her  lands  underground  through  de- 
fendant's own  mine,  and  lift  and  break  it  at  the  Leggett  shaft.  It  is 
the  culm  resulting  from  the  breaking  and  sifting  of  coal  thus  mined 
on  which  the  referee  allowed  royalty.    The  plaintiff  insists  that  the 
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referee  should  have  allowed  to  her  royalty  on  all  the  culm  as  coal 
thus  taken  by  the  defendant  to  its  own  land,  instead  of  deducting  21 
per  cent,  as  foreign  substance.  And  the  defendant  complains  that 
this  taking  was  not  such  an  appropriation  by  it  as  to  subject  it  to 
royalty  at  all ;  but  that  if  it  was,  the  percentage  of  coal  found  by  the 
referee  was  altogether  too  high,  and  further,  that  it  is  not  liable  for 
the  royalty  on  the  small  coal  actually  separated  from  the  culm  at  the 
Leggett  and  Marvin  dumps,  and  sold  by  it,  or  burned  in  its  own 
boilers. 

While  the  finding  by  the  referee  is  not  strictly  in  accordance  with 
the  rule  laid  down  by  this  court  in  another  action  between  these  par- 
ties (71  App.  Div.  6i3,  75  N.  Y.  Supp.  553)  with  respect  to  culm,  as 
culm  actually  transported  from  the  plaintiff's  land  to  the  defendant's 
land,  yet  we  do  not  feel  called  upon  to  disturb  his  finding  that  21  per 
cent,  of  the  mass  of  culm  consisted  of  substance^  which  could  not  be 
denominated  coal.  The  facts  proved  justified  him  in  saying  that  the 
defendant  had  taken  and  appropriated  at  least  all  the  coal  that  was 
contained  in  the  culm  which  it  placed  upon  its  own  land.  With  re- 
spect to  the  small  coal  and  burned  by  the  defendant,  there  would  seem 
to  be  no  reason  why  the  defendant  should  not  pay  royalty.  Indeed, 
the  defendant  does  not  really  dispute  its  liability,  but  claims  that  in 
the  adjustment  of  mining  operations  and  the  payment  in  certain 
years  for  coal  not  mined,  it  should  have  credit  for  the  coal  thus 
charged  to  it.  From  the  mass  of  figures  before  the  referee,  and  the 
conflicting  claims  thereon,  he  has  concluded  otherwise,  and  we  think 
his  conclusion  should  be  upheld.  So  far,  therefore,  as  the  appeal 
of  the  defendant  is  concerned,  the  judgment  must  be  affirmed. 

There  is  another  branch  of  the  case,  however,  which  presents  a 
more  serious  question.  The  plaintiff  insisted  on  the  trial,  and  sought 
to  prove,  that  the  defendant  had  appropriated  all  of  the  culm  result- 
ing from  the  mining  of  coal  on  her  land,  and  was  therefore  liable  for 
royalty  thereon.  This  culm  was  mixed  with  a  large  quantity  of  culm 
produced  from  coal  mined  from  defendant's  own  mines,  and  all  was 
piled  on  plaintiff's  land  and  is  designated  the  Marvin  dump,  and  is 
the  product  of  years  of  mining  operations.  When  the  contract  be- 
tween these  parties  was  entered  into  all  this  was  supposed  to  be  waste, 
and  one  of  plaintiff's  obligations  under  the  contract  was  to  supply  a 
place  for  its  deposit.  Improved  mining  operations  and  machinery, 
however,  have  rendered  it  possible,  to  extract  a  large  quantity  of 
valuable  small  size  coal  from  it.  The  referee  refused  to  pass  upon 
the  question  as  to  whether  or  not  the  defendant  had  appropriated  this 
culm  in  such  manner  as  to  make  it  liable  for  royalty,  because  he 
deemed  the  plaintiff  estopped  from  asserting  claim  thereto  by  reason 
of  a  prior  action  brought  by  this  plaintiff  against  this  defendant. 
That  action  is  known  as  "Action  No.  2,"  and  was  begun  July  1,  1886, 
and  resulted  in  a  judgment  for  the  plaintiff,  which  upon  appeal  to  the 
Court  of  Appeals  (163  N.  Y.  173,  57  N.  E.  297)  was  modified,  and,  as 
modified,  affirmed,  and  the  judgment  paid  and  satisfied. 

We  think  the  referee  erred  in  holding  that  the  plaintiff  was  either 
estopped  or  barred  by  this  former  action,  from  now  claiming  a 
royalty  on  the  small  coal  remaining  in  the  culm  produced  from 
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coal  mined  on  her  land  not  heretofore  extracted  by  defendant,  and 
now  lying  in  the  Marvin  dump.  The  former  action  was  based  on 
the  theory  that  the  culm  or  mine  waste  was  the  property  of  plaintiff, 
and  that  the  defendant  was  not  entitled  to  take  any  coal  from  the 
plaintiff's  land  except  such  as  would  pass  over  a  half-inch  mesh,  and 
that  what  passed  through  such  a  mesh  was  as  much  the  property  of 
herself  as  the  soil  or  rock  which  was  loosened  in  the  mining  oper- 
ations. Proceeding  upon  this  theory  the  plaintiff  charged  by  her 
complaint,  that  the  defendant  by  using  smaller  screens  than  half  inch, 
had  separated  and  carried  away  and  sold  and  consumed  large  quanti- 
tiejs  of  coal  known  as  "pea,"  "buckwheat,"  and  "birdseye,"  and  de- 
manded that  defendant  pay  her  its  market  value.  In  addition,  she  al- 
leged that  the  defendant  had  not  accounted  to  her  at  the  stipulated 
royalty  for  all  of  the  coal  produced  by  it  from  her  lands,  which  would 
pass  over  a  half-inch  mesh,  but  had  made  false  returns  to  her  and  de- 
manded an  accounting  therefor.  In  addition,  it  was  alleged  that  de- 
fendant purposely  broke  up  the  coal  finer  than  was  necessary  in  order 
to  reduce  the  quantity,  which  would  pass  over  a  screen  of  a  half-inch 
mesh.  In  its  answer  to  this  complaint,  in  addition  to  its  denials  and 
separate  defenses,  the  defendant  pleaded  that  it  was  the  owner  of  all 
the  small  coal  contained  in  the  culm,  and  that  the  plaintiff  had  no 
right  thereto.  Under  these  issues  the  plaintiff  had  a  recovery  at  its 
market  value  for  a  large  quantity  of  pea  and  buckwheat  coal  which 
defendant  had  taken  from  plaintiff's  lands  and  sold,  and  for  a  con- 
siderable quantity  of  culm  which  it  had  also  taken  and  sold  or  burned. 
It  is  difficult  to  see  how  small  coal  or  culm  which  the  defendant  had 
never  taken  or  sold  or  consumed,  but  which  remained  in  the  Marvin 
dump,  was  embraced  within  the  issues  of  this  action,  or  how  the  plain- 
tiff can  be  estopped  from  now  asserting  that  defendant  has  actually 
taken  further  coal  from  this  dump  or  has  by  its  acts  appropriated 
and  taken  the  whole  mass.  The  interpretation  of  the  contract  by  the 
Court  of  Appeals  in  holding  that  the  defendant  was  liable  only  for 
royalty  upon  each  ton  so  taken,  instead  of  its  value  does  not  change 
the  situation.  The  plaintiff  did  not  charge  the  defendant  with  having 
appropriated  the  entire  mass  of  culm ;  but,  on  the  contrary  alleged 
that  the  culm  was  hers,  and  that  the  defendant  had  separated  and 
taken  coal  from  it  which  belonged  to  her.  She  not  only  claimed  this 
coal  so  taken,  but  she  claimed  to  be  the  owner  of  what  remained  un- 
separated;  and  because  it  was  finally  determined  that  the  coal  was 
not  hers,  and  that  she  was  only  entitled  to  a  royalty  on  it,  did  not 
change  her  attitude  as  to  the  whole  mass. 

With  respect  to  small  coal  which  had  been  actually  separated  and 
used  or  sold  by  defendant,  and  culm  which  had  been  actully  taken 
from  the  plaintiff's  land  and  sold  or  consumed  by  defendant  prior  to 
July  1,  1886,  the  referee  was  correct  in  holding  that  the  plaintiff  was 
barred  from  recovery  in  the  present  action.  All  these  were  directly 
within  the  former  issue,  and  plaintiff  should  have  made  proof  of  them 
on  her  former  trial.  If  she  failed  to  do  so,  nevertheless,  they  cannot 
be  the  subject  of  a  subsequent  action.  In  this  holding  that  the  plain- 
tiff is  not  estopped  or  barred  from  asserting  her  rights  in  the  culm 
or  coal  now  remaining  in  the  Marvin  dump,  we  do  not  decide  that  the 
defendant  has  so  appropriated  it  or  excluded  plaintiff  therefrom,  as  to 
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give  her  a  present  right  of  action  for  the  coal  therein  or  for  the  culm 
as  a  mass.  This  depends  upon  many  elements,  which  can  be  developed 
upon  a  retrial,  freed  from  the  embarrassment  of  estoppel  which  the 
present  referee  felt  constrained  to  apply. 

The  judgment  should  be  affirmed  as  against  the  defendant,  with 
costs  to  plaintiff  respondent,  and  reversed  on  the  appeal  of  plaintiff, 
with  respect  to  culm  and  coal  remaining  in  the  Marvin  dump,  and  a 
new  trial  granted  as  to  that  issue  before  another  referee,  with  costs 
to  plaintiff  appellant  to  abide  the  event. 

INGR^HAM,  McLaughlin,  and  LAUGHLIN,  JJ.,  concur. 

O'BRIEN,  P.  J.  (dissenting).  I  think  the  judgment  should  be  af- 
firmed on  both  appeals. 


OENBT  T.  PRESIDDNT,  ETC.,  OF  DELAWABB  &  H.  CANAL  00. 
(Sui^eme  Court,  Appellate  DlvlBlon,  First  Department    December  15,  1906.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Augusta  G.  Genet  against  the  president,  managers,  and 
company  of  the  Delaware  &  Hudson  Canal  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

frank  E.  Smith,  for  appellant. 
Gould  &  Wilkie,  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  in  71 
App.  Div.  613,  75  N.  Y.  Supp.  553. 

O'BRIEN,  P.  J.  (dissenting).  The  referee  has  charged  the  de- 
fendant with  the  total  amount  of  the  coal  taken  from  the  mine  and 
credited  it  with  the  amount  paid  thereon,  rendering  judgment  for  the 
balance.  It  appears,  however,  that  28  per  cent,  of  the  culm  heap  was 
rock  and  bone.  I  do  not  think  that  the  plaintiff  should  be  allowed  to 
recover  for  this  foreign  substance.  It  is  not  coal,  nor  is  it  any  materi- 
al which,  under  the  terms  of  the  contract,  the  defendant  was  to  pay  for. 
There  is  nothing  so  far  as  I  have  been  able  to  ascertain,  either  in 
our  own  former  decisions  or  in  those  of  the  Court  of  Appeals,  in  this 
long  litigation,  which  determines  that  the  plaintiff,  in  addition  to  re- 
covering for  the  coal  actually  taken  from  the  mine,  is  entitled  also  to 
recover  for  rock  and  bone ;  and  my  conclusion,  therefore,  is  that  to 
the  extent  that  payment  for  rock  and  bone  was  included  in  the 
amount  allowed  by  the  referee,  the  judgment  is  wrong,  and  should  be 
modified  by  deducting  that  sum,  and,  as  so  modified,  affirmed. 

I  therefore  dissent  from  the  affirmance  of  the  judgment. 
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OOHBN  et  al.  ▼.  MINOOPP. 

(Supreme  Court,  Appellate  Term.    December  28,  1904.) 

PBiiroiPAi.  AKD  AoEin<— Agents — Speciai.  AuTHoanr. 

Where  defendant  stated  to  plaintiffs,  "I  give  permission  to  my  son  to 
buy  goods  for  $50  on  the  terms  of  80  days  on  my  name,  and  the  bill  shotild 
be  sent  to  me,"  the  son's  authority  to  purchase  was  special,  and  was 
limited  to  a  tingle  purchase. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Ike  Qjhen  and  another  against  Hyman  MincoflF.  From 
a  Municipal  Court  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  GILDERSLEEVE  and 
MacLEAN,  JJ. 

Max  Solomon,  for  appellant. 
Horace  London,  for  respondents. 

PER  CURIAM.  This  action  was  for  goods  sold  and  delivered 
to  the  defendant.  The  delivery  of  the  goods  was  made  to  defendant's 
son,  plaintiff  claiming  authority  in  him  to  purchase  for  the  defendant. 
The  only  authority  shown  by  plaintiff  upon  which  to  base  any  charge 
against  the  defendant  is  the  testimony  of  one  of  the  plaintiffs,  who 
swore  that  he  called  at  defendant's  place  of  business  and  had  a  con- 
versation with  defendant  about  selling  goods  to  the  son.  Defendant 
said: 

"I  give  permission  to  my  son  to  buy  goods  for  $50  on  the  terms  of  80  days  on 
my  name,  and  the  bill  should  be  sent  to  me." 

Thereupon  plaintiff  sold  and  delivered  to  defendant's  son  a  bill  of 
goods  amounting  to  $27,  which  was  paid.  About  two  months  after- 
wards, and  without  further  authority  from  or  communication  with 
defendant,  and  apparently  without  his  knowledge,  plaintiffs  again  sold 
and  delivered  to  defendant's  son  another  lot  of  goods,  amounting  to 
$51.25,  being  the  claim  in  this  action,  and  for  which  they  recovered 
judgment. 

The  permission  given  the  plaintiff  by  the  defendant  to  sell  goods  to 
the  defendant's  son,  for  which  defendant  became  liable,  was  a  limited 
one,  viz.,  to  the  sum  of  $50  upon  30  days'  time.  Under  this  authority 
they  sold  a  bill  of  goods,  which  was  paid.  No  subsequent  sales  were 
authorized,  and  as  to  such  subsequent  sale  the  defendant  was  not  shown 
liable.  "A  purchase  by  a  principal  personally  and  on  his  own  credit 
of  goods  selected  by  his  agent  is  no  authority  for  subsequent  sales 
to  the  agent  alone  on  the  principal's  credit."  Where  the  agency  is  a 
special  and  temporary  one,  the  authority  must  be  strictly  pursued,  and 
the  principal  is  not  bound  if  the  agent  exceeds  his  authority.  Gil- 
bert v.  Deshon,  107  N.  Y.  324,  14  N.  E.  318;  1  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  993. 

Judgment  reversed.  New  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event 
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COHEN  et  al.  v.  MINCOFF. 

(Supreme  Court,  Appellate  Term.    November  3,  1005.) 

Tbiai — Qttestion  fob  Jubt. 

Where  there  Is  some  eyldence  to  support  plaintiff's  case  on  a  question 
of  fact,  the  court  should  submit  the  same  to  the  Jury  In  the  first  instance, 
though,  in  case  a  verdict  was  returned  in  favor  of  plaintiff,  he  would  feel 
compelled  to  set  it  aside  as  induced  by  false  testimony;  and  it  is  there- 
fore Imiwoper  to  dismiss  the  complaint 
[Ed.  Note. — Vor  cases  in  point,  see  vol.  46,  Cent  Dig.  Trial,  t  360.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Ike  Cohen  and  another  against  Hyman  MincofiF.  From  a 
Municipal  Court  judgment  in  favor  of  defendant,  plaintiffs  appeal. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  FITZ- 
GERALD, JJ. 

Horace  London,  for  appellants. 
Max  Solomon,  for  respondent. 

SCOTT,  P.  J.  A  judgment  in  behalf  of  the  plaintiffs  upon  a 
former  trial  (96  N.  Y.  Supp.  411)  was  reversed  because  the  plaintiffs 
had  failed  to  show  that  defendant  had  authorized  a  sale  to  his  son, 
who  acted  in  the  purchase.  Upon  the  second  trial  a  jury  was  im- 
paneled, and  the  plaintiff  Cohen  varied  or  elaborated  his  testimony, 
so  as  to  supply  the  deiiciency  pointed  out  by  the  court  in  reviewing 
the  former  judgment.  It  may  be  that  this  revised  edition  of  the 
testimony  was  not  credible-;  but  it  was  sufficient  to  carry  the  case  to 
the  jury,  and  it  was  therefore  error  to  dismiss  the  complaint.  If,  as  a 
result  of  submission  to  the  jury,  a  verdict  had  been  rendered  which 
the  justice  deemed  to  have  been  induced  by  false  testimony,  he  could 
have  set  the  verdict  aside  and  ordered  a  new  trial.  But  in  the  first 
instance,  since  there  was  some  evidence,  such  as  it  was,  to  support 
plaintiffs'  case,  the  question  of  fact  should  have  been  submitted  to  the 
jury. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


(109  App.  Div.  421.) 

KNICKERBOCKER  TRUST  00.  v.  PACKARD. 

(Supreme  Court  Appellate  Division,  Fourth  Department    November  IS,  1905.) 

PLKADINO— B1I.L   OF   PAiniCULABS. 

Plaintiff,  an  extensive  banking  corporation,  with  a  board  of  32  direct- 
ors and  a  large  number  of  officers  and  employes  participating  in  its  man- 
agement sued  on  a  guaranty  and  certain  certificates  alleged  to  have  been 
executed  by  defendant  He  answered  that  the  agreement  and  certificates 
were  executed  on  the  agreement  with  G.  that  they  were  not  to  be  effect- 
ive unless  sufficient  subscribers  were  obtained  to  a  syndicate  agreement 
to  take  the  whole  Issue  of  the  bonds  of  a  certain  corporation,  and  that 
though  sufficient  subscribers  were  not  obtained,  the  agreement  and  cer- 
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tiflcates  wetre  negotiated  In  rlolatlon  of  the  agreement  and  transferred 
to  plaintiff,  of  wblcb  defendant  alleged  on  information  and  belief  plain- 
tiff had  notice;  Held,  that  plaintiff  was  entitled  to  a  bill  of  particulara 
stating  whether  such  agreement  was  In  writing,  the  name  or  names  of 
plaintiff's  officers  or  agent  or  agents  to  whom  notice  was  given,  the 
name  of  the  person  who  gave  the  notice,  'and  the  time  when  and  place 
where  sncb  notice  was  given. 
[Dd.  Note. — For  cases  in  point,  see  vol.  88,  Cent  Dig.  Pleading,  ^  963.] 

Appeal  from  Special  Term,  Erie  Cotmty. 

Action  by  the  Knickerbocker  Trust  Company  against  Mark  Packard. 
From  an  order  denying  plaintiff's  motion  for  a  bill  of  particulars,  it 
sddcclIs      x^cvcrscd 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

William  L.  Marcy,  for  appellant. 
Joseph  G.  Dudley,  for  respondent. 

SPRING,  J.  The  action  is  brought  to  recover  $8,263,  and  the  com- 
plaint contains  two  distinct  causes  of  action.  One  is  a  guaranty  of 
an  underwriting  agreement  entered  into  between  the  defendant  and  a 
corporation,  known  as  the  "Consolidated  Industries  Company,"  for 
the  purpose  of  securing  a  loan  from  the  plaintiff  to  said  company,  and 
duly  assigned  to  the  plaintiff,  and  the  other  on  10  certificates  or  notes 
alleged  to  have  been  executed  by  the  defendant  concurrently  with  the 
execution  of  the  underwriting  agreement  and  delivered  to  said  com- 
pany, by  which  they  were  negotiated  with  the  plaintiff  before  their 
maturity  and  for  value.  The  defendant  in  his  answer  alleges  in  brief 
that  said  agreement  and  certificates  were  executed  upon  the  explicit 
agreement  with  one  Garhart  that  they  were  not  to  be  effective  or  opera- 
tive unless  and  until  sufficient  subscribers  were  obtained  to  a  so-called 
syndicate  agreement  to  take  the  whole  issue  of  $200,000  of  bonds  of 
the  Consolidated  Gas  &  Electric  Company,  of  Batavia,  N.  Y. ;  that 
sufficient  subscribers  were  not  obtained  to  such  agreement;  that  in 
violation  of  said  agreement  with  Garhart  said  underwriting  agree- 
ment was  assigned  and  said  certificates  were  delivered  to  said  Industries 
Company,  and  by  it  to  the  plaintiff.  The  answer  further  avers  upon 
information  and  belief  that  the  plaintiff,  as  well  as  said  Industries  Com- 
pany, "had  full  knowledge  and  notice"  of  the  agreement  and  circum- 
stances pursuant  to  which  said  guaranty  and  certificates  were  executed 
by  the  defendant.  The  plaintiff,  by  this  application,  endeavored  to 
require  the  defendant  to  state  whether  the  agreement  with  Garhart 
was  oral  or  written,  and  also  "the  name  or  names  of  the  officers, 
agents,  or  employes  of  the  plaintiff  to  whom  the  knowledge,  informa- 
tion, or  notice  was  given  which  is  averred  in  the  amended  answer  of 
the  defendant  to  have  been  given  the  plaintiff,  and  further  setting  forth 
the  time  when,  the  place  where,  and  the  person  in  plaintiff's  service 
to  or  through  whom  notice  was  given  plaintiff  of  the  alleged  agree- 
ment," and  the  name  of  each  person  who  gave  the  notice.  We 
think  the  plaintiff  is  entitled  to  the  substance  of  the  information  sought 
by  it. 

The  plaintiff  is  an  extensive  banking  corporation,  with  a  board  of 
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32  directors  and  a  large  number  of  officers  and  employes  actively  par- 
ticipating in  the  actual  management  of  its  business  affairs.  Its  as- 
sistant trust  officer  in  his  affidavit  states  that  he  had  charge  of  all  the 
negotiations  connected  with  the  loan  secured  by  the  obligations  of  the 
defendant,  and  had  no  information  of  the  alleged  agreement  between 
the  defendant  and  said  Garhart.  This  officer  also  swore  that  he  made 
diligent  inquiries  of  the  officers  and  agents  of  the  plaintiff,  and  each 
denies  that  he  possessed  such  information.  The  venue  of  the  action 
is  in  the  county  of  Erie,  and,  in  order  to  guard  against  surprise,  the 
plaintiff  may  be  compelled  to  transport  from  New  York  a  considerable 
number  of  its  managing  officers  to  be  present  at  the  trial,  and  still 
not  be  prepared  to  repel  the  proof  of  the  defendant.  The  defendant 
has  alleged  upon  information  and  belief  that  plaintiff  had  "full  knowl- 
edge and  notice"  of  the  facts  contained  in  the  answer  to  the  effect 
that  the  defendant  was  victimized  and  defrauded  by  Garhart.  If  he 
has  information  upon  that  important  aspect  of  the  case,  he  ought  to 
disclose  it.  The  plaintiff  ought  not  to  be  left  in  the  dark  on  what  is 
likely  to  be  the  turning  point  in  the  case. 

Cases  should  be  tried  on  their  merits.  Surprise,  so  far  as  possible, 
should  be  avoided.  The  unexpected  production  of  important  testi- 
mony is  not  ordinarily  desirable.  The  bill  of  particulars  is  an  en- 
largement of  the  pleading  to  advise  the  party  with  reasonable  precision 
of  the  character  of  the  claim  or  charge  against  him,  so  that  he  may 
be  enabled  to  direct  his  preparation  for  the  trial  to  the  distinct 
issue.  Taylor  v.  Security  Mutual  Life  Ins.  Co.,  73  App.  Div.  319,  76 
N.  Y.  Supp.  671.  The  fact  that  the  name  of  iht  person  must  neces- 
sarily be  disclosed  in  revealing  the  information  is  no  real  objection  to 
the  granting  of  the  motion.  Royle  v.  Goodwin,  98  App.  Div.  95, 
90  lH  Y.  Supp.  142;  Riker  v,  Erlanger,  87  App.  Div.  137,  84  N.  Y. 
Supp.  69;  Alleghany  Iron  Co.  v.  Chesapeake  &  O.  R.  Co.,  69  Ann. 
Div.  87,  74  N.  Y.  Supp.  514;  Dietz  v.  Leber,  33  App.  Div.  563,  53 
N.  Y.  Supp.  977.  The  person  or  persons  connected  with  the  plaintiff 
who  possess  the  information  claimed  are  not  necessarily  witnesses  for 
the  defendant.  The  knowledge  possessed  was  acquired  from  some 
source,  and  whoever  imparted  it  may  testify  on  behalf  of  the  defendant. 

We  also  think  that  it  is  entirely  reasonable  that  the  defendant  should 
disclose  whether  the  agreement  with  Garhart,  and  upon  which  the  de- 
fendant relies,  was  oral  or  written.  Treadwell  v.  Greene,  87  App.  Div. 
289,  84  N.  Y.  Supp.  354.  If  in  writing,  the  rights  of  the  contracting 
parties  will  be  determined  by  it,  doing  away  with  the  necessity  of 
verbal  proof  over  its  terms. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements  of 
this  appeal,  and  the  motion  granted,  with  $10  costs. 

Order  reversed  with  $10  costs  and  disbursements  of  this  appeal,  and 
motion  granted,  with  $10  costs,  by  requiring  the  defendant  to  state 
whether  the  agreement  between  the  defendant  and  Garhart  was  oral 
or  written,  and  also  by  stating  the  name  or  names  of  the  officers  or 
agents  of  the  plaintiff  who  possessed  the  knowledge  or  notice  with 
which  they  are  charged  in  the  amended  answer.  The  form  of  the 
order  to  be  settled  before  SPRING,  J.,  on  two  days'  notice.  All 
concur. 
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(lOe  App.  DiT.  404.) 

FA8INI  T.  NEW  YORK  CENT.  &  H.  R.  R  GO. 

(Snpreme  Court,  Appellate  DlTlslon,  Fourth  Department    November  16, 1906.) 

Master  aitd  Servant — luruxr  to  Servant — ^NBOuoxiTaB. 

In  cutting  steel  rails,  one  of  the  employes  held  the  sharp  edge  of  a  cold- 
cbisel  against  the  rail,  another  struck  the  head  vlth  a  hammer,  and  as  the 
w<wk  progressed  the  rail  -was  turned  over  so  that  the  cut  continued  en- 
tirely around  it  An  employe  while  steadying  a  rail  cut  was  injured  by  a 
sliver  of  steel  flying  off  the  hammer,  chisel,  or  rail.  The  method  adopted 
tiad  long  been  in  use  without  the  Infliction  of  injury  by  flying  pieces  of 
steel.  Held,  that  the  accident  was  one  that  could  not  have  been  anticipat- 
ed, and  the  employer  was  not  liable  for  the  injuries  sustained. 

[Ed.  Note. — For  cases  in  point  see  vol.  S4,  Oent  Dig.  Master  and  Serv- 
ant, t  163.] 
Williams  and  Hlscock,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Loren20  Fasini  against  the  New  Yoric  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  NASH,  JJ. 

Charles  F.  Titus,  for  appellant. 
D.  F.  Searle,  for  respondent 

SPRING,  J.  In  October,  1902,  the  plaintiff  was  one  of  a  gang  of 
section  men  employed  by  the  defendant.  The  men  were  engaged  in 
cutting  a  steel  rail.  The  method  adopted  was  for  one  of  the  men  to 
hold  the  sharp  edge  of  a  cold-chisel  against  the  rail  while  another  struck 
the  head  with  a  heavy  hammer,  and,  as  the  work  progressed,  the  rail 
was  turned  over  so  that  the  cut  continued  entirely  around  the  rail. 
When  the  work  was  completed,  the  rail  would  be  lifted  up  and  dropped 
to  the  ground,  whereupon  it  would  break  at  the  cut  by  its  own  weight. 
The  foreman  was  holding  the  cold-chisel  at  the  time  of  the  accident 
and  the  plaintiff  was  several  feet  away  steadying  the  rail,  when  a 
sliver  of  steel  flew  off  the  head  of  the  hammer  or  chisel  or  from  the 
rail  and  hit  the  plaintiff  in  the  eye,  resulting  in  its  loss.  The  method 
adopted  had  long  been  in  general  use  upon  railroads,  and  was  deemed 
the  most  effective  way  to  cut  the  rail.  There  is  no  proof  that  any 
accident  had  ever  occurred  before  by  the  flyingoff  of  slivers  from  the 
implements  used  in  carrying  on  the  work.  The  head  of  the  chisel 
would  sometimes  become  battered  and  its  edges  frayed,  and  one  witness 
testified  that  he  had  known  of  pieces  of  steel  being  thrown  several 
feet,  but  nothing  more  than  this.  In  view  of  the  extensive  use  of  this 
means  of  cutting  the  rails  on  many  lines  of  railroad,  apparently  without 
the  infliction  of  injury  by  flying  pieces  of  steel,  we  think  it  was  not  such 
an  accident  as  might  have  been  reasonably  apprehended  by  the  defend- 
ant. If  an  accident  occurs  to  an  employe  from  the  ordinary  use  of  a 
simple  instrument  or  contrivance,  and  one  which  the  master  even  by 
the  exercise  of  reasonable  caution  could  not  have  anticipated,  he  is  not 
liable  for  the  injuries  sustained.  We  think  the  accident  falls  within 
this  cat^fory. 
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The  Judgment  should  be  reversed,  and  a  new  trial  granted,  on  ques- 
tions of  law  only;  the  facts  having  been  exar-i'ned  and  no  error  found 
therein.  So  ordered,  all  concurring,  except  VVILLIAMS  and  HIS- 
COCK,  JJ,,  who  dissent. 


THOMPSON  V.  INTERBOROtrOH  RAPID  TRANSIT  CO. 
(Sapreme  Coort,  Appellate  Term.    December  21,  1905.) 

USUBT— To  WHOV  Available  as  Defenbb. 

Tbe  deffinse  of  usury  Is  personal  to  the  txarower,  and  hence,  in  an 
action  against  a  corporation  to  recover  wages  of  Its  employ^,  assigned 
to  plaintiff  as  security  for  certain  notes,  defendant  could  not  defend  on 
the  ground  that  the  notes  were  usurious. 

[Ed.  Note. — For  cases  In  point,  see  vol.  47,  Cent.  Dig.  Usory,  H  364, 
869.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Myrtle  M.  Thompson  against  the  Interborough  Rapid 
Transit  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOKF  and  MacLEAN,  JJ. 

Charles  A.  Gardiner  (Theodore  h.  Waugh,  of  counsel),  for  appel- 
lant. 

Frank  B.  Pierce,  for  respondent. 

SCOTT,  P.  J.  In  so  far  as  the  assignments  made  by  the  defendant's 
employes  purport  to  transfer  wages  yet  to  be  earned,  the  argument  that 
they  are  void  as  against  public  policy  is  very  persuasive.  In  view  of 
the  quasi  public  character  of  the  defendant  corporation ;  the  necessary 
dependence  of  the  public  on  the  fidelity  and  alertness  of  its  employes ; 
and  the  strict  supervision  exercised  over  its  management  by  the  state; 
the  reasoning,  which  denies  assignability  to  the  fees  and  salaries  of 

.  public  officers  (Bliss  v.  Lawrence,  58  N.  Y.  442,  17  Am.  Rep.  273; 
Bowery  Nat.  Bank  v.  Wilson,  122  N.  Y.  478,  25  N.  E.  855,  9  L.  R.  A. 
706, 19  Am.  St.  Rep.  507)  and  to  the  commissioners  of  executors  (In  re 
Worthington,  141  N.  Y.  9,  35  N.  E.  929,  23  L.  R.  A,  97)  would  seem 
to  have  much  applicability  to  the  unearned  wages  of  the  defendant's 
employes.    The  difficulty  with  the  argument,  however,  is  that  no  such 

*  question  is  raised  by  this  judgment. 

Although  the  assignments  sued  upon  purported  to  cover  unearned 
as  well  as  earned  wages,  the  plaintiff  carefully  limited  his  demand  for 
judgment  to  the  amount  which  was  shown  to  be  actually  due  to  each 
assignor  at  the  time  the  assignment  was  made,  and  the  judgment  is 
only  for  such  amounts.  The  notes  were  made  in  Rhode  Island,  and 
were  to  be  paid  there.  It  does  not  appear  that  they  were  usurious 
there,  and  if  they  were,  this  defendant  cannot  defend  on  that  ground, 
since  that  defense  is  personal  to  the  borrower.  The  statute  (chapter 
77,  p.  156,  Laws  1904)  was  not  violated.  Its  principal  purpose  appears 
to  have  been  that  prompt  notice  should  be  given  to  tiie  employer  of 
the  assignment  of  wages.  Such  notice  was  given  as  soon  as  the  assign- 
ment was  made. 
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That  the  arrangement  entered  into  by  defendant's  employes  was  im- 
provident, and  laid  them  open  to  gross  extortion,  cannot  be  questioned, 
and  it  may  be  surmised  that  O'Reilly  was  the  agent,  and  in  effect  the 
alter  ego  of  Courtwrig^t,  so  that  the  agreement  to  assign  the  wages  as 
security  was  made  at  die  same  time  that  the  loan  or  advance  was  made, 
and  that  so  far  as  the  employes  were  concerned  they  virtually  assigned 
their  wages  when  they  executed  the  power  of  attorney  to  O'Reilly. 
This,  however,  is  only  a  matter  of  surmise  and  does  not  appear  in  the 
case. 

As  the  record  stands  we  feel  constrained  to  affirm  the  judgment 
with  costs. 

BISCHOFF,  J.,  concurs.    MacLEAN,  J.,  taking  no  part 

a09  App.  DIv.  759.) 

HAOADORN  v.  McNAIB  et  aL 

(Supreme  Court,  Appellate  DiTislon,  Fourth  Department    December  6,  1905.) 

COKTBAOTS — MOOmCATION — PEBFOBUAITCE. 

Plaintiff  contracted  to  drill  a  well  for  defendants  at  a  certain  price  per 
foot,  provided  that  no  charge  should  be  made  until  the  well  bad  "been 
tboirougbly  tested  and  found  to  iHX>dace  20  barrels  of  water  in  each  24 
hours."  The  contract  was  subsequently  modified,  by  which  defendants 
agreed  to  test  the  well  and  to  accept  or  reject  it  within  30  days  after  com- 
pletion, and,  If  not  accepted,  plaintiff  was  "to  come  back  and  dig  deeper." 
The  well  at  first  not  having  been  sufficiently  productive,  plaintiff  drilled 
the  same  deeper  and  tendered  the  same  to  defendants  for  a  test,  which 
they  failed  to  make  within  30  days.  Held,  that  such  failure  should  be  re- 
garded as  an  admission  on  defendant's  part  that  plaintiff  had  substantial- 
ly performed. 

Appeal  from  Livingston  County  Court. 

Action  by  Charles  Hagadorn  against  Miles  B.  McNair  and  another. 
From  an  order  of  the  Livingston  County  Court  setting  aside  a  verdict 
in  favor  of  plaintiff,  he  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

C.  W.  Gamble,  for  appellant. 
J.  M.  Hastings,  for  respondents. 

SPRING,  J.  The  parties  entered  into  a  written  agreement  on  the 
11th  day  of  April,  1903,  whereby  the  plaintiff  agreed  to  drill  a  well  for 
the  defendants  on  the  farm  of  the  defendant  McNair.  He  was  to 
receive  $1.25  per  foot  if  cased  and  $1  where  no  casing  was  used.  There 
was,  however,  to  be  no  charge  until  the  well  had  "been  thoroughly 
tested  and  found  to  produce  20  barrels  of  water  in  each  24  hours." 
The  agreement  further  provided  that  the  defendants  were  "to  furnish 
a  suitable  pump  for  said  well,  and  second  party  [the  plaintiff]  agrees  to 
properly  place  the  same  in  said  well  in  working  order."  In  pursuance 
of  this  agreement,  the  plaintiff  drilled  the  well  52  feet  in  depth,  suppos- 
ing it  would  produce  the  required  quantity  of  water,  and  moved  the  tools 
away  about  May  1st.  On  a  subsequent  test  the  well  failed  to  produce 
water  sufficient  to  comply  with  the  agreement 
96N.T.S.— 27 
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In  October  of  that  year  the  parties  made  an  oral  agreement  They 
vary  somewhat  in  regard  to  its  terms,  but  the  disagreement  is  not  sul^- 
stantial.  Both  agree  that  the  defendants  were  to  test  the  well,  and  to 
accept  or  reject  it  within  30  days  after  its  completion ;  and,  if  not  accept- 
ed, tiie  plaintiff  was  "to  come  back  and  dig  deeper."  The  price  in  the 
old  contract  continued  and  was  to  cover  the  entire  depth  drilled.  The 
plaintiff  drilled  to  a  depth  of  108  feet,  made  a  preliminary,  although  not 
certain,  test,  and  believed  there  was  ample  water  according  to  the  agree- 
ment. This  was  the  latter  part  of  October,  and  he  at  once  notified  the 
defendants  and  told  Mr.  McNair  to  put  in  his  pump  and  test  promptly 
to  prevent  the  loose  rock  falling  in  the  hole.  The  defendant  put  a  pump 
in  place,  but  made  no  test  at  all  during  the  30  days.  The  plaintiff 
called  their  attention  to  the  fact  that  the  time  for  making  the  test  would 
expire  in  30  days,  but  no  test,  in  fact,  was  made  until  May  or  June  fol- 
lowing. On  these  facts  the  jury  rendered  a  verdict  for  the  plaintiff. 
The  trial  judge  granted  a  new  trial  as  matter  of  law,  as  we  gather  from 
his  opinion,  holding  that  performance  was  a  condition  precedent  to  the 
right  to  recover.  The  evidence  shows  that  the  well  did  not  produce  20 
barrels  of  water,  and  for  that  reason  the  verdict  was  set  aside. 

The  plaintiff,  of  course,  before  he  can  maintain  his  action  to  recover 
on  the  contract  must  establish  that  he  has  fulfilled  the  agreement,  unless 
the  defendants,  through  failure  or  a  breach  on  their  part,  have  rdieved 
the  plaintiff  of  this  burden  imposed  upon  him.  The  purpose  of  the 
agreement  was  to  secure  to  the  defendants  a  well  produdng  daily  20 
barrels.  The  plaintiff  was  to  receive  no  compensation  unless  he  met 
this  condition.  It  was  a  venture  for  him,  and,  in  order  that  in  the  end 
he  might  be  compensated  for  the  labor  and  time  expended,  certain  pro- 
visions of  the  agreement  enured  to  his  benefit.  The  defendants  were  to 
accept  or  reject  the  well  within  30  days  after  they  were  notified  of  its 
completion.  They  were  not  to  delay  their  test  indefinitely  and  thus  pre- 
vent the  plaintiff  from  knowing  whether  he  had  failed  or  won  in  his  ex- 
periment. The  vice  of  the  written  agreement  was  that  no  time  for  the 
test  was  designated,  and  the  plaintiff  insisted  on  fixing  the  limitation 
within  30  days,  as  all  parties  testified,  when  the  new  arrangement  was 
made.  Concededly  the  test  was  not  made  within  the  stipulated  period, 
and,  in  fact,  not  until  after  judgment  was  recovered  by  the  plaintiff  in 
justice's  court  in  this  action.  Beyond  this,  there  was  another  significant 
variation  in  the  oral  agreement.  If  the  defendants  did  not  accept  the 
well,  then  the  plaintiff  was  to  make  another  experiment  and  drill  deeper. 
After  the  second  drilling  the  well  produced  more  water  than  at  the  first 
effort,  and  a  continuation  of  the  drilling  might  have  discovered  the  re- 
quired quantity  of  water.  These  provisions  were  valuable  to  the  plain- 
tiff and  were  saving  conditions  to  enable  him  to  make  the  fullest  en- 
deavor to  secure  a  20-barrel  well  in  order  that  he  might  obtain  the 
money  he  had  earned.  The  defendants  neither  accepted  nor  rejected  the 
well.  They  made  no  test.  They  never  gave  him  the  opportunity  to 
drill  deeper. 

The  charge  of  the  court  is  not  contained  in  the  record,  and  we  infer  it 
was  satisfactory  to  the  parties.  At  any  rate,  we  must  assume  that  the 
jury  found  with  the  plaintiff  wherever  there  was  dispute  in  the  testi- 
mony, and  also  that  the  defendants  were  not  excused  from  making  the 
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test  and  accepting  or  rejecting  the  well  within  the  prescribed  period,  so 
that  the  plaintiff  might  try  again  in  his  undertaking.  While  the  grava- 
men of  the  agreement  was  to  secure  the  desired  well,  yet  the  strict  obli- 
gation imposed  upon  the  plaintiff  must  be  construed  in  the  light  of  the 
burdens  accepted  by  the  defendants.  They  have  slumbered  on  their 
rights,  and  have  made  what  might  have  proved  a  fruitless  experiment  a 
valuable  one  to  the  plaintiff.    The  order  should  be  reversed. 

Order  reversed,  with  costs  and  disbursements  of  this  appeal,  and  mo- 
ticn  for  new  trial  denied.    All  concur. 


(109  App.  TXr.  no.) 

WOOD  v.  NEW  TORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Cioiirt,  Ai^ellate  Divlaion,  Third  Department    December  6,  1905.) 

1.  Oasriebs — IiTJtmiEB  TO  Pasbinoeb — Negliobrcb — Evidence — Questions  fob 

JUBT. 

The  front  part  of  defendant's  car  was  equipped  and  used  for  passengor 
aerrice  only,  tbe  rear  part  being  nsed  for  baggage.  Along  and  parallel 
with  the  sides  of  such  rear  part  were  seats,  with  upright  slats  extending 
from  the  floor  to  the  roof  of  the  car  between  the  back  of  the  seats  and 
the  sides  of  ttie  car.  PlaintifT  entered  the  forward  compartment,  and  on 
complaining  to  the  conductor  that  it  was  cold,  the  latter  directed  one  of 
the  train  hands  to  build  a  fire  in  the  stove  in  the  rear  compartment, 
which  idalntlll  thereupon  entered,  taking  a  seat  near  the  stove ;  the  con- 
ductor taking  up  his  ticket  from  such  seat  While  sitting  there,  plaintiff 
rested  his  arm  on  the  back  of  the  seat  and,  without  noticing  it  extended 
his  elbow  back  between  two  of  the  upright  slats.  While  in  this  position, 
the  door  of  the  baggage  compartment  was  slid  back,  passing  between  the 
slats  and  the  sides  of  the  car,  striking  and  Injuring  plalntifT's  elbow. 
Held,  that  it  could  not  be  said,  as  a  matter  of  law,  that  tiie  place  provided 
by  defendant  was  as  safe  as  could  have  been  procured,  and  that  the  ques- 
tion was  for  the  Jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  9,  Cent  Dig.  Carriers,  f  1190.] 

2.  Same — CoNTBianroaT  Neolioenoe. 

The  result  which  would  naturally  follow  from  the  opening  of  the  door 
was  not  80  obvious  as  to  charge  plaintiff  as  a  matter  of  law  with  contribu- 
tory negligence  for  not  taking  notice  of  the  situation  and  tot  sitting  with 
bis  elbow  through  the  slats. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  C!ent  Dig.  CJarrlers,  $t  1875, 
1380, 1402.] 

Appeal  from  Trial  Term. 

Action  by  Mark  E.  Wood  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  of  nonsuit,  and 
from  an  order  denying  plaintiffs  motion  for  a  new  trial,  he  appeals. 
Reversed. 

The  action  is  brought  to  recover  damages  for  personal  Injuries  sustained 
by  the  plaintiff  while  riding  as  a  pa«<senger  in  a  baggage  car  on  the  defend- 
ant's road.  The  car  was  divided  into  two  compartments,  the  forward  one 
for  passengers  and  the  rear  one  for  baggage.  On  either  side  of  the  baggage 
compartment  was  a  sliding  door,  through  which  baggage  was  received  and 
discharged.  There  was  also  on  either  Ride  a  seat  rumilng  lengthwise  of  the 
car,  and  behind  each  seat  were  s'lnts  rimning  vertically  to  the  top  of  the  car 
and  about  Ave  inches  apart  The  sliding  doors,  when  opened,  passed  behind 
nicb  slats  and  between  them  and  the  side  of  the  car.  While  riding  upon 
one  of  such  seats,  the  plaintiff's  elbow  was  in.serted  between  the  slats  behind 
the  seat,  and  in  the  <^ening  of  the  sliding  door  on  that  side  by  one  of  the 
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trainmen,  the  elbow  was  Jammed  between  It  and  the  elats,  and  the  plaintiff 
thus  received  the  injuries  of  which  be  complains.  At  the  doee  of  the  plain- 
tiff's e&ae,  the  trial  court  granted  a  nonsuit,  and  from  tbe  judgment  entered 
thereon,  and  from  an  order  denying  the  plaintiff's  motion  for  a  new  trial, 
this  appeal  is  taken. 

Argued  before  PARKER,  P.J.,  and  SMITH,  CHASE,  CHESTER, 
and  KELLOGG,  JJ. 

Lj^ch  &  Davis  and  Wallace  R.  Foster,  for  appellant. 
John  B.  Stanchfield  and  Hal^ey  Sayles,  for  respondent. 

PARKER,  P.  J.  If  that  compartment  of  the  car  in  which  the  plain- 
tiff was  riding  at  the  time  he  was  injured  was  used  as  a  baggage  car 
merely,  it  is  probable  that  no  negligence  could  be  predicated  against 
the  defendant  upon  the  theory  that  the  seat  in  question  was  con- 
structed in  an  unsafe  and  improper  manner.  The  serious  question 
is  whether,  as  between  this  plaintiff  and  the  defendant,  it  was  not 
being  used  as  a  passenger  car  in  which  to  transfer  him  to  the  place 
to  which  he  was  ticketed.  All  were  freight  cars,  except  the  rear  onx. 
on  the  train.  That  was  in  construction  an  ordinary  passenger  car, 
except  that  it  was  divided  into  two  compartments — ^the  forward  half, 
or  thereabouts,  fitted  with  the  usual  passenger  seats  for  two  along 
the  sides,  with  an  aisle  in  the  middle,  and  the  rear  part  of  the  car 
fitted  up  as  an  ordinary  baggage  car,  with  a  sliding  door  on  either 
side.  This  train,  however,  was  an  accommodation  train,  so  called, 
carrying  both  freight  and  passengers;  and  it  was  the  evident  pur- 
pose of  the  company  to  use  the  forward  part  of  the  rear  car  to  carry 
pajssengers  in,  and  to  use  the  rear  part  as  a  baggage  car  and  in  which 
the  trainmen  should  ride. 

The  plaintiff,  upon  taking  the  train  at  about  7  o'clock  in  the  fore- 
noon of  September  24,  1903,  entered  at  the  rear  end  and  walked 
through  the  whole  length  of  this  car.  He  found  all  of  the  seats  for 
passengers  in  the  forward  end  vacant.  The  morning  was  a  very  chilly 
one,  and  the  car  was  cold.  The  method  of  heating  that  car  was  by  a 
stove  in  each  compartment.  He  went  back  into  the  rear  part,  and 
found  the  conductor  there,  and  told  him  it  was  uncomfortably  cold. 
The  conductor  thereupon  directed  one  of  the  trainmen  to  build  a  fire 
in  the  stove  that  was  in  the  rear  compartment.  No  fire  was  built, 
or  offered  to  be  built,  in  the  stove  in  the  front  compartment ;  but  the 
fire  was  built  as  directed  in  the  rear  one.  The  plaintiff  thereupon  sat 
down  on  one  of  the  seats  near  the  stove,  and  the  conductor  soon 
afterwards  took  up  the  ticket  on  which  he  was  traveling.  There  was 
at  the  time  another  passenger  also  riding  in  that  compartment. 
While  so  sitting  there,  the  plaintiff  put  his  arm  upon  the  back  of  his 
seat.  Without  his  noticing  it,  his  elbow  extended  back  between  two 
of  the  upright  slats.  One  of  the  trainmen  opened  the  door  of  that 
compartment  on  that  side  of  the  car,  and  in  so  doing  shoved  it  with 
considerable  force  against  the  plaintiff's  elbow  that  so  protruded  be- 
tween the  slats,  and  thus  caused  the  injury  to  recover  damages  for 
which  this  action  is  brought.  Under  such  circumstances,  is  not  the 
defendant  to  be  held  to  the  same  responsibility  for  the  injury  that  it 
would  be  had  it  occurred  in  the  front  part  of  that  car?    I  am  of  the 
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opinion  that  it  should  be.  It  can  hardly  be  said  that  the  plaintiff 
voluntarily  and  without  any  reason,  except  his  own  curiosity,  or  some 
other  impulse  inspired  entirely  by  his  own  desire,  left  the  car  provided 
for  passengers  and  went  into  one  in  which  it  was  not  intended  that 
passengers  should  ride.  It  seems,  rather,  that  he  took  his  seat  in  the 
one  that  the  conductor,  at  that  time  and  in  the  emergency  then  con- 
fronting them,  provided  for  him.  Rather  than  build  a  fire  in  both 
compartments  the  conductor  seems  to  have  concluded  that  one  in  the 
rear  could  be  utilized  for  both  trainmen  and  passengers,  for  the  time 
being,  at  least,  and  so  practically  directed  the  plaintiff  to  take  the  seat 
which  He  did  take.  It  was  not  a  mere  permission  by  the  conductor  that 
the  plaintiff  might  ride  in  the  baggage  car  if  he  desired ;  but  a  fire  was 
there  provided  for  his  use,  and  he  was  thereby  substantially  informed 
that  there  was  the  place  where  he  was  to  ride  and  have  the  benefit  of  it. 
When  the  plaintiff  entered  upon  that  train,  he  had  the  right  to  expect 
that  the  car  and  the  seat  which  the  company  provided  for  him  to  ride 
in  would  be  as  safe  as  could,  with  reasonable  diligence,  at  least,  be 
procured,  and,  so  long  as  he  occupied  the  car  and  seat  so  provided, 
the  company  was  not  relieved  from  that  duty. 

If,  in  the  present  case,  the  company  would  relieve  itself  from  that 
liability  by  pleading  that  the  seat  and  car  in  which  plaintiff  rode  was 
not  intended  for  passengers,  and  therefore  was  not  constructed  in  as 
safe  a  manner  as  it  otherwise  would  have  been,  it  should  not  have 
utilized  such  place  for  that  purpose,  or,  if  the  emergency  was  such  as 
compelled  its  use  in  this  instance,  it  should  at  lea;st  have  warned  the 
plaintiff  against  the  possible  danger  that  existed  in  so  using  it.  As- 
suming, then,  as  I  conclude  we  must,  that  this  plaintiff  was  riding  in 
the  place  which  the  defendant  provided  for  him,  it  clearly  cannot  be 
said,  as  matter  of  law,  that  such  place  was  as  safe  as  could  have  been 
procured,  or  under  all  the  circumstances  should  have  been  required ; 
at  least  it  was  for  the  jury  to  determine  that  question. 

Nor  can  I  agree  with  defendant's  counsel  that  plaintiff  was  to  be 
charged,  as  matter  of  law,  with  contributory  negligence  for  not  tak- 
ing notice  of  the  situation,  and  for  sitting  with  his  elbow  through  the 
slats.  The  result  which  would  follow  in  that  case  from  the  opening  of 
such  door  was  not  so  obviotfs  as  to  warrant  such  a  holding. 

I  conclude,  therefore,  that  the  nonsuit  was  unwarranted,  and  for 
such  error  the  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


PEOPLE'S  TRUST  CO.  v.  TLYNN  et  al. 
(Supreme  Court,  Special  Term,  Kings  Ooimty.    December,  1905.) 

APFBAIr-SECOKD  TBIAI/— LAW    OF   CASE. 

Wbere,  on  an  appeal  to  the  appellate  division.  It  was  lield  that  a  testa- 
mentaiT  trust  was  void  as  offending  tbe  rule  against  porpetultles,  such 
decision  was  conclusive  on  such  question  raised  In  second  trial  of  tbe 
same  case  before  a  single  Justice  of  tbe  Supreme  Court 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8,  Cent  Dig.  ApMal  and  Error, 
I  4661.] 
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Suit  by  the  People's  Trust  Company,  as  substituted  trustee  under 
the  will  of  John  Flynn,  deceased,  against  Mary  C.  Flynn  and  others 
to  construe  the  will. 

See  94  N.  Y.  Supp.  436. 

T.  Ellett  Hodgskin,  for  plaintiff. 

John  Delahanty,  for  defendants  Mary  C.  Flynn  and  others. 

David  McClure,  for  defendant  Charles  Egan. 

Robert  P.  Orr,  for  defendant  John  Flynn,  Jr. 

M.  F.  McGoldrick,  for  defendant  Annie  D.  Flynn. 

GAYNOR,  J.  The  will  leaves  the  residuary  to  the  executors  in 
trust,  the  trust  expressed  being  to  collect  the  income  and  to  pay 
thereout  to  the  widow  $1,800  a  year  for  life  in  lieu  of  dower ;  and  the 
remainder,  share  and  share  alike,  to  the  testator's  two  daughters  and 
three  sons,  his  only  children,  all  named  in  the  will,  or  to  those  of  them 
who  survive  the  testator,  or  to  the  issue  of  any  who  might  die  either 
before  or  after  the  testator,  until  the  death  of  tiie  said  two  daughters. 
They  all  survived  him,  and  are  still  alive  except  one  son. 

After  creating  this  trust  the  will  next  provides  for  its  duration  and 
the  final  distribution  in  express  terms,  as  follows : 

"Upon  the  death  of  my  two  daughters  Mary  and  Reglna,  I  give,  derlae 
and  bequeath  the  entire  estate  of  which  I  may  die  seized,"  to  the  Issue  of  the 
said  daughters,  and  to  the  said  sons  or  the  issue  of  any  of  them  who  may 
be  dead,  the  larae  in  each  case  taking  per  stirpes. 

This  suit  has  been  tried  before.  Every  party  was  then  satisfied  with 
the  family  arrangement  made  by  the  foregoing  trust,  as  wise  and  for 
the  benefit  of  all,  and  not  void  for  illegally  suspending  the  absolute 
power  of  alienation  longer  than  two  lives. 

The  sole  question  then  litigated  was  this :  One  of  the  said  sons  had 
died  intestate  after  the  testator,  and  the  remaining  four  children 
claimed  that  his  share  of  income  and  corpus  went  to  them  by  the 
will,  whereas  a  grandson  of  the  testator  (viz.,  the  only  child  of  a  child 
of  the  testator  who  had  died  before  the  testator  made  his  will),  claimed 
that  there  was  an  intestacy  in  respect  of  such  share,  and  that  he  came 
in  by  inheritance  for  a  share  of  it.  44  Misc.  Rep.  6,  89  N.  Y.  Supp. 
706.    It  was  decided  that  there  was  an  intestacy. 

All  of  the  parties  acquiesced  in  the  judgment,  except  the  widow 
who  alone  appealed  to  the  Appellate  Division,  and  only  because  she 
was  not  content  that  the  grandson  should  get  anything,  as  the  will 
mentioned  him  and  sought  to  prevent  him  from  sharing  in  the  final 
distribution  in  any  event.  No  question  was  argued  on  appeal  ex- 
cept the  one  tried  below,  but  the  learned  court  of  its  own  motion 
ordered  a  reargument  on  the  question  whether  the  said  trust  was  not 
void  for  suspending  the  power  of  alienation  for  longer  than  two  lives, 
viz.,  not  only,  for  the  lives  of  the  said  two  daughters  upon  which  the 
duration  of  the  trust  is  expressly  limited  by  the  will,  but  also  by 
inference  for  the  additional  life  of  the  widow.  After  reargument  it 
declared  the  trust  void  for  being  limited  on  the  widow's  life  also,  to 
the  regret  of  all  of  the  parties,  including  the  widow,  now  freely  ex- 
pressed to  me.    106  App.  Div.  78,  94  N.  Y.  Supp.  436. 

This  question  is  now  argued  before  me  on  this  second  trial,  and  I 
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am  asked  to  uphold  the  trust ;  but  in  view  of  the  decision  on  appeal, 
though  no  one  asked  for  or  wanted  it,  I  cannot  do  this,  whatever  my 
view  may  be,  or  however  unfortunate  the  predicament  may  be. 

But  as  I  am  urged  by  counsel  to  express  my  views,  as  the  case  is  to 
be  again  appealed,  I  may  with  propriety  say  that  it  appears  to  me 
that  3ie  testator  was  content  to  rely  on  the  human  probability  that  his 
old  wife  would  not  outlive  both  of  his  daughters,  and  to  therefore  limit 
the  trust  which  he  created  for  her  benefit  upon  the  lives  of  the  said 
daughters,  which  he  did  in  so  many  words.  This  he  had  the  right 
to  do ;  and  it  was  nothing  new  that  he  did ;  it  was  and  is  common  for 
testators  to  act  on  such  safe  probabilities.  Buchanan  v.  Little,  154  N. 
Y.,  at  page  152,  47  N.  E.  970. 

And  besides  he  was  not  making  an  absolute  provision  for  his 
widow,  but  only  an  alternative  one  subject  to  her  election  in  lieu  of 
dower.  If  she  should  think  there  was  too  much  risk  of  both  of  the 
daughters  dying  before  her,  she  was  not  obliged  to  take  the  trust  pro- 
vision to  her  in  lieu  of  her  dower ;  she  was  free  to  elect  to  take  her 
dower.  That  is  in  fact  what  she  did ;  and  yet  the  whole  trust  is  to  be 
declared  void,  all  on  the  theory  that  the  trust  provision  for  her  was 
of  such  controling  consideration  in  the  mind  of  the  testator  that  he 
must  have  meant  to  limit  it  on  her  own  life  in  addition  to  the  lives 
of  her  two  daughters,  which  the  will  does  not  say,  but  which  is  drawn 
as  an  inference  against  what  may  well  seem  to  some  of  us  the  plain 
inference  that  the  testator  felt  safe  to  limit  the  trust  for  her  benefit 
on  the  lives  of  the  two  daughters  for  the  reason  that  it  was  not  at  all 
likely  that  she  would  survive  them.  Against  this  latter  inference, 
the  contrary  one,  that  the  testator  must  have  meant  to  take  no 
chance,  however  remote  or  improbable,  in  providing  for  his  widow, 
and  that  therefore  his  intention  was  to  do  the  illegal  and  vain  thing 
of  limiting  the  trust  on  three  lives,  including  that  of  the  widow,  does 
not  seem  strong.  I  understand  that  the  desire  of  courts  is  to  up- 
hold just  testamentary  provisions,  and  that  they  will  not  be  set  at 
naught  except  they  be  plainly  illegal.  And  in  this  case,  the  widow 
not  having  taken  the  trust  provision  at  all,  there  exists  no  reason  to 
be  astute  to  break  the  trust  on  the  sole  ground  that  that  provision 
is  void, 

I  think  the  will  shows  on  its  face  that  the  testator  was  advised  and 
knew  that  the  trust  could  be  limited  on  not  more  than  two  lives, 
and  that  he  acted  accordingly. 

I  have  thus  given  my  views  in  response  to  the  insistence  of  counsel, 
with  due  respect  and  submission  bv  all  of  us  to  the  superior  and 
safer  authority  of  the  Appellate  Division,  and  only  as  a  contribution 
toward  the  final  elucidation  of  the  case. 

But  judgment  must  be  entered  that  the  trust  is  void. 
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AKBESFBLD  v.  TAJNENBAUM  et  al. 

(Bnpreme  Court,  Appellate  Term.    December  21,  1906.) 

Pbinoipai,  akd  Agent— Cowtbaot  with  Aoeht— AtrrHOKirr— Bvidbwob, 

Where,  In  an  action  to  recover  half  of  a  commission  received  by  de- 
fendant for  procuring  a  loan,  plaliitlfF  claimed  that  defendant's  all^vKl 
agent  had  promised  him,  for  his  services  in  bringing  ttie  application  to 
defendant,  one-half  the  commission  received  by  the  latter,  it  was  incnm- 
bent  on  the  plaintiff  to  prove,  not  only  that  the  agent  was  such  in  fact, 
but  also  that  bis  powers  extended  to  the  making  of  the  agreement. 
[Ed.  Note. — For  cases  In  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent,  H  891,  896.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict, 

Action  by  Harris  Arbesfeld  against  Emanuel  Tanenbaum  and  an- 
other.   Judgment  for  plaintiff,  and  defendants  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ, 

House,  Grossman  &  Vorhaus  (Frederick  B.  House  and  Charles 
Goldzier,  of  counsel),  for  appellants. 

Schleimer  &  Schleimer  (Abraham  B.  Schleimer,  of  counsel),  for 
respondent. 

SCOTT,  P.  J.  The  plaintiff  sues  for  half  of  a  commission  received 
by  defendant  for  procuring  a  loan  on  bond  and  mortgage  for  one 
Altman.  It  appears  that  Altman  told  plaintiff  that  he  wished  to  pro- 
cure a  loan  of  $30,000 ;  that  plaintiff  thereupon  introduced  him  to  one 
Hilborn,  plaintiff's  brother-in-law,  who  seems  to  have  been  in  the 
habit  of  taking  business  to  Tanenbaimi,  and  receiving  a  portion  of  tfie 
latter's  commission,  if  the  business  resulted  in  a  commission.  Alt- 
man,  at  Hilbom's  suggestion,  signed  an  application  upon  one  of  Tanen- 
baum's  blanks,  produced  by  Hilborn,  by  which  he  authorized  Tanen- 
baum to  procure  the  loan  for  him,  which  Tanenbaum  accordingly  did, 
and  received  $400  as  commission,  of  which  he  gave  Hilborn  one-half. 

The  plaintiff's  contention  is  that  Hilborn  acted  throughout  as  Tanen- 
baum's  agent,  and  as  such  promised  him,  in  Tanenbaum's  behalf,  that 
he  should  receive  one-half  the  commission  paid  to  Tanenbaum.  This 
contention  is  not  only,  not  sustained  by  the  evidence,  but  is  thoroughly 
disproved.  To  hold  Tanenbaum  upon  such  an  agreement  it  would  be 
necessary  to  show,  not  only  that  Hilborn  was  his  agent,  but  that  his 
powers  extended  to  making  an  agreement  for  a  division  of  commis- 
sions. It  is  conclusively  shown  that  Hilborn  was  in  no  sense  an  agent 
of  Tanenbaum,  and  had  no  power  to  bind  him  in  any  way.  All  he 
did  was  to  bring  business  to  Tanenbaum,  who  then  transacted  it,  and 
paid  Hilborn  a  part  of  the  commissions.  He  had  no  power  to  bind 
Tanenbaum  in  any  way,  and,  even  if  he  had  made  this  agreement  plain- 
tiff says  he  made,  it  would  not  be  binding  upon  Tanenbaum.  The 
probable  story  is  the  one  Hilborn  tells,  and  which  is  corroborated 
even  by  parts  of  plaintiff's  own  testimony,  that  Hilborn  promised  to 
pay  plaintiff  a  part  of  whatever  he  (Hilborn)  should  receive  out  of 
the  transaction. 

The  judgment  is  not  only  unsupported  by  the  evidence,  but  is  against 
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it,  and  the  judgment  must  consequently  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event 

BISCHOFF,  J„  concurs. 

MacLEAN,  J.    I  concur,  because  of  erroneous  reception  of  evidence. 


DBVLIN  T.  McADOO  et  aL 
(Supreme  Court,  Special  Term,  Kings  County.    December,  I90Bi) 

1.  Skabchxs  and  Seetobeb — Powkbs  of  Pouce. 

The  police  of  a  city  have  no  right  to  enter  the  house  of  a  social  club, 
except  with  a  warrant  authorizing  them  to  do  so,  unless  in  immediate 
pursuit  ot  a  fleeing  criminal  or  on  a  call  of  danger  from  some  one  within. 

[Ed.  Note.  — ^For  cases  In  point  see  vol.  48,  Cent  Dig.  Searches  and 
Seizures,  S  5.] 

2.  Oamino— INSPKCTINO  Oahburo  HousEa— Powkb  or  POUCB. 

Charter  of  New  York  City,  Laws  1001,  p.  136,  c.  466,  S  81S,  making  It 
the  duty  of  the  police  department  to  inspect  all  gambling  houses  and  to 
repress  and  restrain  all  unlawful  and  disorderly  conduct  or  practices 
therein,  does  not  authorize  the  entry  of  any  bouse  without  a  warrant, 
<m  eutvldoa  ot  unlawful  acts  therein. 

Action  by  John  Devlin,  individually  and  as  president  of  the  Univer- 
sity Social  Club,  to  restrain  Willaim  McAdoo  and  others,  police  com- 
missioner and  inspector  and  captain  of  police  of  the  city  of  New 
York,  from  continuous  trespasses  against  house  and  person.  Mo- 
tion for  injunction  granted. 

Frederick  B.   McNish,   for  plaintiff. 

John  C.  Breckenridge,  Asst.  Corp.  Counsel,  for  defendants. 

GAYNOR,  J.  This  case  discloses  again  the  absolute  disregard  and 
contempt  of  the  rulers  of  the  police  force  in  the  city  of  New  York 
for  those  fundamental  principles  which  are  the  warp  and  the  woof  of 
our  free  government,  and  of  free  government  wherever  it  exists,  and 
withont  which  free  govenmient  cannot  exist.  Freedom  of  speech, 
of  the  press,  of  assembly,  and  immunity  of  person  and  house,  con- 
stitute the  chief  difference  between  free  government  and  despotism. 

The  uncontradicted  facts  here  show  that  the  police  rulers  deliber- 
ately trampled  under  their  feet  the  law  and  safeguards  of  the  immunity 
of  person  and  of  house  which  is  to  be  found  in  the  Constitution  of 
the  United  States,  and  in  the  Bills  of  Rights  or  Constitutions  of 
every  state  in  this  country,  and  which  the  people  of  Russia,  with  our 
sympathy  and  encouragement,  are  now  shedding  their  blood  to  at- 
tain, the  same  as  past  generations  of  the  races  now  predominant  in 
this  country  shed  theirs  to  the  same  end. 

Free  government  does  not  exist  where  executive  officials  habitually 
do  what  the  police  rulers  of  New  York  City  did  in  this  case ;  on  the 
contrary,  the  Russian  system  exists,  where  houses  are  sacked  and 
people  are  cuffed  about  and  arrested  and  locked  up  without  evidence 
or  warrant,  but  just  because  a  despot  or  his  agent  says  so.  That  of- 
ficials capable  of  doing  what  these  police  officials  cUd  in  this  case, 
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and  have  been  habitually  doing,  as  the  records  of  this  court  attest, 
should  be  permitted  to  remain  in  their  official  positions,  is  in  itself  a 
crime  against  our  system  of  government  which  the  educated  and 
thinking  people  of  this  community  have  repeatedly  resented  at  the 
polls,  and  will  resent  again  when  opportunity  comes. 

The  plaintifiF  is  the  president  of  a  social  club.  It  is  just  as  duly 
organized  and  has  the  same  rights  as  the  most  prominent  social  club 
in  the  city.  The  police  have  no  right  whatever  to  enter  it  forcibly, 
any  more  than  any  other  house,  the  greatest  or  the  smallest,  the 
richest  or  the  poorest,  except  with  a  warrant  in  their  hands  author- 
izing them  to  do  so ;  unless  in  immediate  pursuit  of  a  fleeing  criminal, 
or  on  a  call  of  danger  from  some  one  within. 

In  September  last  a  squad  of  policemen,  under  the  orders  of  the 
defendants,  smashed  into  the  said  clubhouse  through  doors  and 
windows  by  means  of  axes,  crowbars  and  other  weapons,  and  then 
with  the  same  weapons  smashed  tlie  interior  doors  and  partitions, 
and  the  chairs,  benches,  tables,  sideboards,  water  coolers,  toilet 
bowls,  shelves,  electric  lights,  and  all  of  the  fixtures  and  furniture 
in  the  place.  The  photographs  taken  immediately  afterwards  show 
that  the  place  was  completely  wrecked.  Nothing  more  wanton  and 
devilish  was  ever  proved  in  a  court  of  justice,  except  the  many  like 
cases  which  have  been  in  our  Supreme  Court  in  the  last  few  years. 
The  members  were  also  seized,  knocked  about  and  put  out  of  the 
house,  and  warned  never  to  come  back.  If  this  same  thing  were 
done  to  one  of  our  large  and  influential  clubs,  every  one  would 
see  its  enormity,  and  yet  it  would  be  no  worse  than  in  the  case  of  a 
dub  of  humbler  people.  In  England  the  educated,  the  powerful  and 
the  great  protect  the  liberties  of  the  less  fortunate,  and  resent  any 
infringement  of  them  as  an  attack  upon  the  liberties  of  all.  When  is 
it  to  be  so  with  us  ? 

These  things  were  all  done  without  a  warrant,  and  more  than  that, 
without  a  particle  of  evidence  of  any  criminal  offense  whatever  by  any 
one  in  the  said  house.  The  trespasses  have  been  repeated  up  to  this 
time.  In  some  of  these  lawless  raids  arrests  were  made  and  in  some 
none,  but  no  evidence  was  produced  and  those  arrested  had  to  be 
at  once  discharged.  When  the  house  would  be  repaired,  the  de- 
fendants would  send  a  squad  of  police  to  smash  it  again.  They 
deliberately  resorted  to  mob  violence,  and  in  the  eyes  of  the  law  a 
mob  of  officials  is  even  worse  than  a  mob  of  private  persons.  Finally 
policemen  were  stationed  at  the  door  and  on  the  stairs  to  prevent  any 
one  from  entering.  The  affidavit  of  this  by  Mr.  Denison,  a  reporter 
of  the  New  York  Sun,  and  of  his  experience  in  trying  to  get  into  the 
house,  where  he  had  been  sent  by  his  newspaper,  leaves  no  room  for 
doubt  whatever.  Indeed,  there  is  no  contradiction  of  any  of  the  fore- 
going facts;  and  yet  those  guilty  of  this  criminal  lawlessness  have 
been  called  to  no  account  whatever  by  the  mayor,  although  he  has 
complete  control  of  the  police  commissioners,  or  by  any  one  else.  I 
suggest  to  this  plaintiff,  and  to  all  who  are  being  treated  in  the  same 
way,  to  (TO  before  the  Governor  and  accuse  those  implicated  in  the 
crime,  whether  by  commission  or  omission,  and  ask  for  their  sus- 
pension or  removal  from  office,  or  whatever  redress  the  Governor  can 
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give.    He  is  given  power  to  remove  both  the  mayor  and  the  police 
<:ommissioners. 

The  learned  corporation  counsel,  instead  of  advising  the  police 
rulers  that  they  have  no  right  to  do  such  acts,  and. refusing  to  de- 
fend or  upheld  them  in  such  criminal  lawlessness,  argpies  here  that 
-under  section  315  of  the  city  charter  the  police  have  a  right  to  forcibly 
enter  any  house  in  the  city  of  New  York  without  a  warrant  if,  for- 
sooth, they  "suspect"  that  something  unlawful  goes  on  there.  This 
is  very  strange,  for  not  only  has  our  Supreme  Court  decided  repeated- 
ly in  the  last  two  years,  that  this  section  confers  no  such  authority, 
and  that  if  it  did  it  would  be  unconstitutional  and  void,  but  the  same 
thing  has  been  decided  by  the  Court  of  Appeals  in  the  case  of  the 
People  V.  Glennon,  175  N.  Y.  35,  67  N.  E.  125.  It  allows  entries 
which  are  permitted  by  the  householder  and  no  others.  If  such 
peaceable  entry  cannot  be  obtained,  then  entry  can  be  obtained  on  a 
magistrate's  warrant  only.  Not  only  do  the  rulers  of  the  police  force 
openly  deride  and  defy  the  decisions  of  the  courts,  but  they  seem  to 
have  no  trouble  to  get  the  corporation  counsel  to  defend  them  in  it, 
instead  of  advising  them  as  the  law  officer  of  the  city  that  they  must 
not  trample  on  the  law.  The  notion  that  the  police  authorities  may 
override  and  defy  the  law  regulating  and  limiting  their  conduct  in 
their  efforts,  or  pretended  efforts,  to  make  other  people  obey  the  law 
regulating  theirs  is  the  most  dangerous  and  pernicious  that  could 
<nter  the  heads  of  men. 

It  is  useless  to  talk  about  our  present  police  rulers  as  being  so 
good  that  they  may  safely  and  properly  be  permitted  to  break  the  law. 
I  do  not  know  how  good  they  are,  but  I  do  know  that  no  official  it, 
good  enough  to  be  permitted  to  override  the  law,  and  the  official  who 
thinks  himself  better  than  the  law,  or  above  the  law,  is  the  worst  and 
most  dangerous  of  all.  Ours  is  a  government  of  laws  and  not  of  men. 
And  if  our  police  officials  are  so  good,  it  is  all  important  that  they  re- 
member every  day  that  good  officials  in  good  times  should  not  set  a 
bad  example  for  bad  officials  iq  bad  times.  The  lawless  entry  of 
houses  was  long  used  by  the  rulers  of  the  police  in  New  York  City 
to  extort  money,  until  finally  over  three  millions  of  dollars  a  year 
was  collected  by  them  in  that  way,  enabling  them  to  retire  one  after 
another  with  great  wealth.  And  it  will  probably  be  used  for  the  same 
purpose  again,  if  it  be  not  put  an  end  to. 

The  way  the  law  prescribes  is  that  those  police  officials  should 
through  their  secret  service  or  otherwise  get  evidence  that  the  mana- 
gers or  frequenters  of  this  house  bet  on  horse  races  or  play  billiards 
for  money,  or  whatever  the  suspected  oflfense  is,  and  that  then  they 
go  to  a  magistrate  and  get  a  warrant  and  arrest  them  and  cause  them 
to  be  held  and  convicted  and  imprisoned.  That  is  the  wholesome  and 
effective  way  of  the  law;  and  the  police  ruler  who  thinks  himself 
so  powerful  that  he  can  set  the  law  aside,  and  smash  into  houses 
and  take  people  by  the  back  of  the  neck  at  will,  is  more  dangerous  to 
society,  a  greater  menace  to  the  continuance  of  our  free  government, 
than  betters  on  horse  races,  for  such  abuses  grow  fast  once  they 
get  under  way,  and  extend  all  over  the  land. 

If  the  question  be  asked,  "What  are  the  police  rulers  to  do  if  they 
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cannot  get  any  evidence?"  the  answer  of  the  law  is  simple  and  em- 
phatic, "Do  nothing."  Even  a  suspected  murderer  has  to  be  let 
alone  if  you  cannot  get  evidence  against  him,  let  alone  people  who 
only  commit  the  smaller  offense  of  betting  with  each  other  on  a 
horse  race,  and  writing  the  bet  on  a  card. 
The  motion  is  granted. 


(10»  App.  DiT.  414.) 

UNION  FEBB  SOHOOI  DIST.  NO.  1  OF  TOWNS  OF  BROWNVILLD  AND 
PAMBLIA  y.  VILLAGB  OF  GLBN  PABK  et  al. 

(Supreme  Oonrt,  Appellate  Division,  Fonrtb  Department.    November  16,  1905.) 

1.  Schools  aitd  School  Distbiotb — AonoN  bt  Distbiot — Right  to  Sine. 

Under  tbe  express  provisions  of  Const,  art  8,  i  S,  and  Laws  1892,  p. 
1801,  c.  687,  S  3,  a  scliool  district  may  sue  In  Its  corporate  capacity. 

[Ed.  Note. — For  case  in  point,  see  vol.  43,  Cent  Dig.  Schools  and  Sdtool 
Districts,  a  39,  271.] 

2.  Save — Sepabation  of  Ydxaqk  fbou  Distbict — Injunction  bt. 

A  school  district  cannot,  by  virtue  of  its  general  corporate  power  or  as 
a  representative  of  the  taxpayers,  have  an  injunction  to  restrain  a  village 
within  the  limits  of  the  district  from  separating  from  tbe  district 

Appeal  from  Trial  Term,  Jefferson  County. 

Suit  by  Union  Free  School  District  No.  1  of  the  towns  of  Brown- 
ville  and  Pamelia  against  the  village  of  Glen  Park  and  others.  From 
a  judgment  granting  an  injunction  restraining  the  village  of  Glen 
Park  from  dividing  the  school  district,  defendants  appeal.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

I.  R.  Breen,  for  appellants. 
George  H.  Cobb,  for  respondent. 

SPRING,  J.  The  plaintiff  is  a  union  free  school  district  embracing 
all  the  village  of  Brownville,  a  part  of  the  towns  of  Brownville  and 
Pamelia,  and  also  a  part  of  the  village  of  Glen  Park.  The  village  of 
Brownville  contains  the  larger  population  and  more  than  three- 
fourths  of  the  children  of  school  age.  The  village  of  Glen  Park 
contributes  the  greater  sum  to  the  maintenance  of  the  school  district, 
as  its  assessed  valuation  is  the  greater.  Seven-eighths  of  its  as- 
sessable property,  however,  is  owned  by  nonresidents  of  the  village 
and  district.  The  district  has  maintained  a  school  in  each  village,  but 
the  school  building  in  Brownville  is  insufficient  for  the  accommoda- 
tion of  the  children  in  attendance.  In  1903  the  qualified  voters  of  the 
district,  at  a  meeting  duly  called,  carried  a  resolution  to  raise  the  sum 
of  $12,000  to  purchase  a  site  near  the  boundary  line  separating  the 
two  villages  and  erect  a  building  thereon  for  the  convenience  of  the 
academic  pupils  of  the  district.  The  site  was  determined  upon,  its 
purchase  was  authorized,  and  a  contract  therefor  has  been  entered 
into,  but  no  purchase  money  has  been  paid,  and  no  bonds  issued  as 
prescribed  in  the  resolution  of  the  board.  "The  citizens  of  Glen  Park 
desired  to  withdraw  from  the  plaintiff  and  maintain  a  separate  school 
district.     Inasmuch  as  the  limits  of  the  village  exceeded  the  limits 


Digitized  by 


Google 


Sup.   Ct.)     mtlON  FHBB  SCHOOL  DI8T.  NO.  1    V.  GLEN  PARK.  439 

of  the  plaintiff,  it  was  necessary,  before  this  could  be  done,  that  the 
village  of  Glen  Park  should  diminish  its  boundary  lines  so  as  to 
place  itself  in  a  position  to  secede  from  the  plaintiff  in  accordance 
with  chapter  125,  p.  299,  of  the  Laws  of  1903,  which  provides  that 
in  any  union  free  school  district,  which  comprises  all  the  territory 
of  two  or  more  villages,  the  board  of  trustees  of  any  village  whose 
entire  territory  is  within  said  school  district  may  call  a  special  meet- 
ing under  the  consolidated  school  law  to  determine  whether  that  por- 
tion of  said  school  district  comprising  the  said  village  shall  be  sepa- 
rated from  the  school  district  and  be  a  separate  union  free  school  dis- 
trict with  limits  corresponding  with  the  village. 

The  first  step,  therefore,  in  this  procedure  to  secure  the  secession 
from  the  school  district  was  to  reduce  the  boundary  lines  of  the  village 
of  Glen  Park  to  correspond  with  the  school  district  lines.  The  au- 
thority for  this  procedure  is  found  in  chapter  606,  p.  1391,  of  the  Laws 
of  1903,  which  provides  that  under  certain  circumstances  a  village 
may  reduce  its  boundaries,  "provided,  however,  that  this  section  shall 
not  apply  to  any  county  in  the  state  which  has  adopted  or  may  here- 
after adopt  the  system  of  highway  improvement  under  chapter  115, 
p.  218,  of  the  Laws  of  1898,  or  the  acts  amendatory  thereof."  This 
last  reference  is  to  the  Higbie-Armstrong  act  for  impovement  of  high- 
ways. As  this  law  especially  excludes  incorporated  villages  from  its 
scope,  it  is  not  easily  discernible  just  why  there  should  be  a  prohibi- 
tion of  the  diminution  of  village  boundaries,  for  the  rejected  territory 
would  come  within  the  purview  of  the  law ;  but  we  have  no  concern 
with  the  reason  for  the  provision.  The  court  has  found  upon  proof 
fully  justifying  it  that  the  county  of  Jefferson  has  adopted  the  road 
improvement  system  i-eferred  to.  The  voters  of  Glen  Park,  in  order 
to  carry  out  their  scheme  of  secession,  duly  voted  to  diminish  the 
boundaries  of  the  village,  and  then  proceeded  pursuant  to  the  statute 
to  separate  the  village  from  the  plaintiff  in  order  to  erect  a  distinct 
school  district  when  they  were  temporarily  enjoined  from  the  further 
prosecution  of  the  undertaking  pending  this  action.  The  plaintiff  has 
obtained  a  judgment  in  accordance  with  the  allegations  of  its  com- 
plaint declaring  that  the  acts  of  the  defendants  in  diminishing  the 
boundaries  of  the  village  of  Glen  Park  are  illegal,  and  a  permanent 
injunction  has  been  granted  restraining  the  defendants  from  dividing 
said  school  district.  The  facts  above  enumerated  are  undisputed  ana 
authorize  the  judgment  awarded,  except  that  we  are  led  to  the  con- 
clusion that  the  plaintiff  has  not  the  legal  capacity  to  maintain  the 
action.  The  plaintiff  is  a  municipal  corporation  (section  3,  c.  687,  p. 
1801,  Laws  1892)  and  may  maintain  an  action  in  its  corporate  capac- 
ity.   Bassett  v.  Fish,  75  N.  Y.  303 ;  Const.  N.  Y.  art.  8,  §  3. 

The  authority  to  sue,  however,  must  be  construed  in  the  light  of  the 
particular  functions  within  the  purview  of  the  plaintiff  and  its  officers. 
If  the  secession  of  Glen  Park  is  accomplished,  the  integrity  of  the 
plaintiff  still  remains.  The  property  of  the  district  is  not  interfered 
with.  The  school  building  and  whatever  other  property  the  district 
itself  owns  is  within  the  dominion  of  the  board  of  education  of  the 
district.  If  there  is  any  trespass  upon  that  property  an  action  would 
probably  lie  by  the  district  or  its  board  of  education  to  recover  dam- 
ages, or,  if  equitable  relief  were  proper,  that  form  of  action  might  be 
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resorted  to.  But  the  damages  in  the  event  of  the  division  of  the  dis- 
trict fall  upon  the  taxpayers,  not  the  district  as  a  distinct  entity.  As 
to  any  existing  indebtedness  against  the  district,  section  5,  c.  125,. 
p.  300,  of  the  Laws  of  1903,  already  referred  to,  provides  for  its 
apportionment  Jietween  the  respective  districts,  and  this  subdivision 
prevents  the  rights  of  obligees  being  imperiled  by  the  division  of  the 
district.  The  plaintiff,  by  its  officers,  is  not  the  guardian  of  either  the 
taxpayers  or  the  obligees  of  the  district.  While  the  board  of  educa- 
tion has  charge  of  the  property  of  the  district  outside  of  its  restrictea 
domain,  its  members  are  not  the  sponsors  of  the  people  of  the  dis- 
trict or  legally  authorized  to  interfere  by  action,  even  though  the  tax 
burden  may  be  increased  upon  the  property  of  the  taxpayers  remain- 
ing by  reason  of  the  unauthorized  withdrawal  of  Glen  Park.  The 
property  of  the  district,  not  being  subject  to  taxation,  is  not  affected 
by  the  abridgment  of  its  boundaries. 

The  Legislature  in  1898  (Laws  1898,  p.  1325,  c.  676)  authorized 
Union  Free  School  District  No.  7  of  the  town  of  Cortlandt  in  West- 
chester county  to  enlarge  its  boundaries,  prescribing  the  territory 
which  was  to  be  added,  and  it  included  a  part  of  district  No.  6. 
There  were  obligations  existing  against  district  No.  6,  and  its  board 
of  education  commenced  an  action  against  the  board  of  education  of 
district  No.  t,  assaiUng  the  legality  of  the  act  under  which  the  dis- 
trict was  about  to  be  deprived  of  a  portion  of  the  territory  embraced 
within  its  limits.  It  was  held  on  demurrer  to  the  complaint  that  the 
action  was  not  maintainable  by  the  plaintiff  as  its  property  was  not 
affected.  Board  of  Education  v.  Board  of  Education,  76  App.  Div. 
355,  78  N.  Y.  Supp.  622,  affirmed  in  179  N.  Y.  566,  71  N.  E.  1128, 
without  opinion.  We  think  that  case  is  decisive  of  the  present  one. 
The  proof  in  this  case  shows  that  in  the  village  of  Brownville  there 
was  a  school  building  in  which  six  teachers  were  employed  and  aca- 
demic subjects  were  taught.  The  proof  also  shows  that  in  the  village 
of  Glen  Park  there  is  a  building  with  three  rooms  in  which  three 
teachers  were  employed.  There  is  nothing  in  the  evidence  to  show 
that  the  latter  building  is  owned  by  the  district,  or,  if  so,  that  it  is  to 
be  retained  by  the  newly  organized  district.  The  action  is  not  brought 
upon  the  assumption  that  the  defendant  is  taking  from  the  plaintiff 
the  school  building  of  the  district,  which  is  situate  in  Glen  Park,  or 
despoiling  it  of  its  property.  The  gravamen  of  the  action  is  that  the 
attempt  to  diminish  the  boundaries  of  the  district  was  unauthorized,, 
and  that  the  plaintiff,  by  virtue  of  its  general  corporate  power,  and 
as  the  representative  of  the  taxpayers,  has  a  right  to  resist  this  al- 
leged usurpation  of  power  by  the  defendant. 

The  judgment  should  be  reversed,  with  costs  and  disbursement  r- 
of  this  appeal  to  the  appellant,  and  judgment  ordered  in  favor  of  th- 
defendant,  dismissing  the  complaint,  with  costs.    So  ordered.    Al'^ 
concur. 
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HOOD  T.  LEHIGH  VAUiBY  R.  CO. 

(Sapreme  Court,  Appellate  Divisloii,  Fourth  Department.    November  16,  1905.) 

Bailboads — Cbossino  Aooidkrt — ConrsiBThnBT  Neouseitce. 

Where  deceaied,  with  an  tinlmpeded  view  of  an  oncoming  train,  with 
hearing  and  sight  not  sufficiently  Impaired  to  palliate  utter  lack  of  atten- 
tion, while  driving  a  team  which  were  not  uncontrollable,  kept  his  team 
tmdglng  along,  either  entirely  oblivious  of  his  duty  to  himself  or  else  de- 
luded in  the  belief  that  he  could  pass  a  railroad  crossing  safely  ahead  of 
an  approaching  train,  he  was  guilty  of  contributory  negligence,  precluding 
a  recovery  for  his  death  In  a  collision  ensuing  between  the  trahi  and  his 
Tehide. 

[Bd.  Note.— For  cases  in  point,  see  vol.  41,  Cent  Dig.  Bailroada,  S  1060.} 

Appeal  from  Trial  Term,  Genesee  County. 

Action  by  Polly  A.  Hood,  administratrix,  etc.,  of  Isaac  Hood,  de- 
ceased, against  the  Lehigh  Valley  Railroad  Company.  From  a  judg- 
ment in  favor  of  defendant,  and  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

William  E.  Prentice,  for  appellant. 
James  McC.  Mitchell,  for  respondent 

SPRING,  J.  The  plaintiff's  intestate,  Isaac  Hood,  on  January  8, 
1900,  was  struck  by  an  east-bound  fast  freight  train  on  the  defend- 
ant's railroad  at  EUicott  street  crossing  in  the  village  of  Batavia  and 
instantly  killed.  He  was  riding  in  a  lumber  wagon  loaded  with  pota- 
toes, and  was  driving  an  old  team  and  going  from  his  farm  to  Batavia 
soutiierly  along  Ellicott  street  at  the  time  of  the  collision.  This  street  is 
76  feet  in  width  and  extends  in  a  southeasterly  and  northwesterly  direc- 
tion. At  the  crossing  there  are  three  tracks,  the  southerly  of  which 
was  used  for  east-bound  trains.  West  of  the  crossing  and  about 
1,000  feet  distant  is  the  depot.  The  highway  is  level  as  it  approaches 
the  crossing,  and  the  defendant's  tracks  towards  the  west  are  straight 
for  several  miles,  and  the  view  of  an  approaching  train  is  practically 
unobstructed  for  a  long  distance.  North  of  the  railroad  tracks  and 
along  the  westerly  side  of  Ellicott  street  were  four  maple  trees,  the 
nearest  to  the  crossing  about  150  feet,  and  a  space  between  them  of  30 
feet.  These  trees  were  each  about  15  inches  in  diameter  and  the 
lowest  limbs  about  8  feet  from  the  ground,  and  they  were  devoid  of 
foliage.  While  the  claim  is  made  that  these  trees  impeded  the  vision 
of  the  traveler  along  the  street,  yet  they  cannot  be  regarded  as  substan- 
tial obstacles.  Every  tree  or  pole  in  a  highway  cannot  be  made  the 
excuse  for  a  man's  failure  to  observe  a  coming  train,  and  it  is  not  to 
be  assumed  that  he  casts  his  eyes  trainward  just  at  the  nick  of  time 
when  the  tree  or  pole  may  possibly  be  in  the  focus  of  his  vision.  Still 
further  to  the  north,  on  the  westerly  side  of  the  highway  and  more  than 
■450  feet  distant  from  the  crossing,  was  an  orchard.  Mr.  Hood  was 
killed  about  3  o'clock  in  the  afternoon.  The  weather  was  clear,  but 
cold.  He  had  lived  for  more  than  30  years  within  three  miles  of  the 
highway  crossing  and  must  have  been  familiar  with  it  and  with  the 
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surroundings  generally.  He  was  73  years  of  a^e,  vigorous,  active,  and 
intelligent.  His  horses  approached  the  crossing  at  a  shacking  gait, 
either  a  fast  walk  or  a  slow  trot.  He  turned  his  head  in  either  direc- 
tion as  he  came  near  the  crossipg,  but  his  team  did  not  stop  or  abate 
their  speed.  When  close  to  the  crossing,  they  reared  and  jumped 
and  were  about  over  the  southerly  track,  when  the  collision  occurred; 

We  may  assume  the  negligence  of  the  defendant  in  omitting  to  give 
any  signal  of  the  approadi  of  the  train.  There  is,  however,  no  suffi- 
cient proof  to  exonerate  the  intestate  from  carelessness.  With  an  un- 
impeded view  of  the  oncoming  train,  he  kept  his  team  trudging  along, 
either  entirely  oblivious  of  his  duty  to  himself,  or  else  deluded  in  the 
belief  that  he  could  pass  safely  ahead  of  the  train.  There  is  proof  that 
his  team,  when  close  to  the  danger  point,  "jumped"  or  "pranced,"  but 
not  sufficient  to  show  that  they  were  uncontrollable.  In  any 
event,  by  his  own  inattention  or  desire  to  hurry  over  he  had  allowed  his 
horses  to  approach  close  to  the  crossing,  so,  if  they  did  become  fright- 
ened and  unmanageable,  he  was  primarily  responsible  for  permitting 
them  to  get  near  to  the  train  when  he  should  have  avoided  the  peril. 
Nor  do  we  think  the  case  is  one  where  the  principle  applies  that  a 
person  confronted  with  a  sudden  peril  is  not  responsible  if  he  fails  to 
act  discreetly.  The  emergency,  if  any,  was  created  by  Mr.  Hood,  and 
did  not  arise  until  he  had  been  negligent  in  approaching  the  crossing. 

It  is  urgfed,  in  extenuation  of  his  conduct,  that  his  eye-sight  and  hear- 
ing were  defective.  Infirmities  of  this  kind  often  have  an  important 
bearing  when  negligence  is  imputed  to  their  possessor.  The  evidence 
relating  to  these  infirmities  does  not  however  uphold  the  broad  scope 
credited  to  it.     The  widow,  in  describing  the  intestate,  testified : 

"Sir.  Hood's  health  was  pretty  good  for  hla  age.  He  was  not  a  sick  man. 
He  could  not  hear  very  well.  He  was  quite  deaf.  He  could  not  see  very 
well.  It  any  cme  passed  along  the  road,  he  would  ask  some  of  us  who  they 
were.  He  could  read  with  his  glasses  on.  Did  not  drive  with  his  glasses. 
Never  wore  his  glasses  on  the  road." 

His  daughter  said: 

"Did  all  kinds  of  farm  work,  but  plowing.  M|y  father  was  quite  deaf. 
If  we  blew  the  dinner  horn,  he  could  hear  that  to  come  to  his  dinner.  He 
used  to  come.  He  used  to  converse  with  members  of  the  family,  if  we  were 
near  enough.  My  father's  vision  was  not  flrst-rate.  He  often  would  ask 
who  people  were  who  were  passing.  If  I  should  meet  him  on  the  highway, 
he  didn't  know  me  until  I  was  quite  close  to  him." 

The  fact  that  he  could  not  distin^ish  people  casually  met  is  far  from 
indicating  that  he  could  not  readily  see  an  approaching  train.  The 
proof  further  shows  tha.t  he  did  the  work  on  his  farm,  managed  his 
team,  doing  his  chores  and  all  the  labor,  except  plowing,  incident  to 
carrying  on  a  farm  of  65  acres.  He  was  an  old  man,  but  physically 
strong,  and  as  alert  as  men  usually  are  at  that  age.  He  was  often 
on  the  road  with  his  team  and  knew  how  to  handle  them.  His  faculties 
were  not  impaired  sufficiently  to  palliate  his  utter  lack  of  attention 
when  approaching  this  crossing. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 
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OOX  et  al.  V.  HAWKO. 

(Supreme  Court,  Appellate  Term.    December  28,  1908.) 

Bbokebs— AnTHOBTTT— Sale  of  Land— Pabtnekship. 

A  written  authority  to  one  member  of  a  firm  of  brokers  by  one  who 
knew  of  the  existence  of  the  partnership  was  sufficient  to  a'uthorlze  a  sale 
of  real  property  by  the  firm,  under  Laws  1901,  p.  312,  a  128  (Pen.  Code, 
I  640d),  making  it  a  misdemeanor  for  any  person  to  offer  for  sale  any 
real  property  In  cities  of  the  first  and  seccmd  class  without  written  author- 
ity. 
MacLean,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York. 

Action  by  Arthur  S.  Cox  and  another  against  Madison  G.  Hawke. 
From  a  judgment  dismissing  the  complaint,  plaintiffs  appeal.  Re- 
versed. 

See  93  N.  Y.  Supp.  1117. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Wentworth,  Lowenstein  &  Stem  (Edwin  F.  Stem  and  Albert  J. 
Elrod,  of  counsel),  for  appellants. 

George  M.  Heumann  (Max  D.  Steuer,  of  counsel)',  for  respondent. 

SCOTT,  P.  J.  Upon  a  former  appeal  from  a  judgment  dismissing 
the  complaint  (93  N.  Y.  Supp.  1117)  it  was  held  that  there  was  suffi- 
cient evidence  to  raise  an  issue  for  submission  to  the  jury  whether  the 
plaintiffs  had  or  had  not  complied  with  the  terms  of  their  employment 
and  entitled  themselves  to  the  commission  for  which  they  sue.  Upon 
the  same  evidence  the  complaint  has  been  again  dismissed ;  the  motion 
for  such  disposition  of  the  case  being  based  upon  the  proposition  that 
the  plaintiffs  had  failed  to  show  compliance  with  chapter  128,  p.  312, 
Laws  of  1901.    Section  640d,  Pen.  Code.    That  act  provides  that: 

"In  cities  of  the  first  and  second  class  any  person  who  shall  ofter  for  sale 
any  real  property,  without  the  written  authority  of  the  owner  of  such  prop- 
erty, or  of  his  attorney  in  fact  appointed  in  writing  •  •  *  shall  be  guilty 
of  a  misdemeanor." 

The  constitutionality  of  this  act  has  been  much  discussed.  In  two 
cases  the  Appellate  Division  in  the  Second  Department  has  declared  the 
act  to  be  unconstitutional,  and  has  refused  to  permit  it  to  be  used  to 
defeat  a  claim  for  brokerage.  Grossman  v.  Caminez,  79  App.  Div.  15, 
79  N.  Y.  Supp.  900;  Cody  v.  Dempsey,  86  App.  Div.  335,  83  N.  Y. 
Supp.  899.  In  this  department  the  Appellate  Division  has  expressed  a 
contrary  view  in  a  case  in  which,  as  the  opinion  states,  the  result  which 
was  arrived  at  would  have  been  the  same  irrespective  of  any  question 
of  the  constitutionality  of  the  act.  This  court  has  hitherto  followed  the 
views  expressed  by  the  Appellate  Division  in  this  department,  and  has 
refused  to  enforce  contracts  for  brokers'  commissions  where  no  written 
authority  to  offer  property  for  sale  had  been  obtained,  following  the 
well-established  rule  that  the  court  will  not  enforce  an  obligation  resting 
upon  the  performance  of  an  illegfal  act.  In  the  present  case  the  plain- 
tiffs are  copartners,  and  they  offered  to  show  that  defendant,  knowing 
the  fact  of  their  copartnership,  gave  written  authority  to  one  of  the 
96  N.Y.S.-28 
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copartners  to  offer  the  property  for  sale.    This  evidence  was  excluded. 

The  first  question  which  presents  itself  is  as  to  the  availability  of  the 
defense  under  the  pleadings.  The  complaint  set  forth  the  copartner- 
ship of  the  plaintiffs ;  that  defendant  had  duly  employed  them  as  brokers 
to  sell  his  property ;  that  they  had  procured  a  purchaser  ready,  willing, 
and  able  to  purchase  on  terms  desired  by  defendant ;  that  defendant  de- 
clined or  was  unable  to  make  a  contract  on  such  terms.  The  answer  is 
a  general  denial.  In  our  opinion  the  defense  that  the  plaintiffs'  act  was 
illegal  was  not  available  in  this  state  of  the  pleadings.  A  general  denial 
in  an  answer  in  an  action  on  contract  puts  in  issue  only  such  matters  as 
plaintiff  is  bound  to  prove  to  establish  his  cause  of  action.  If  the  ille- 
gality appears  upon  the  face  of  the  complaint,  ornecessarilyappears  from 
the  evidence  which  the  plaintiff  is  obliged  to  introduce  in  order  to  sus- 
tain his  complaint,  the  defendant  may  take  advantage  of  the  illegality 
without  having  expressly  pleaded  it ;  but,  if  it  does  not  so  aopear,  it  can- 
not be  availed  of  by  defendant  unless  it  has  been  specially  pleaded. 
Milbank  v.  Jones,  127  N.  Y.  370,  28  N.  E.  31,  24  Am.  St  Rep.  454; 
Parmlee  Co.  v.  Haas,  171  N.  Y.  679,  64  N.  E.  440;  Honegger  v.  Wett- 
stein,  94  N.  Y.  252 ;  Goodwin  v.  Mass.  Life  Ins.  Co.,  73  N.  Y.  480 ; 
Drake  v.  Siebold,  81  Hun,  178,  30  N.  Y.  Supp.  697. 

In  the  present  case  it  was  not  necessary  to  the  plaintiffs'  cause  of 
action  to  prove  a  written  authorization  from  the  defendant.  There  is 
no  statute  which  says  that  a  landowner  may  not  make  a  verbal  contract 
with  a  broker  to  sell  his  land,  nor  is  there  any  statute  which  says  that  an 
owner  may  not  accept  a  purchaser  produced  by  a  brcdcer,  although  the 
latter  had  no  written  authority  to  deal.  In  our  opinion,  therefore,  the 
defense,  not  having  been  pleaded,  was  not  available  to  defendant.  But, 
even  if  it  had  been  pleaded,  it  would  still  have  been  unavailing.  The 
written  authority  given  to  Bueb  was  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute,  and  permit  the  copartnership  of  which  he  is  a 
member  to  sue  for  the  commission.  Such  has  long  been  the  law  both  in 
this  country  and  in  England  (Harland  v.  Lilienthal,  53  N.  Y.  438; 
Arden  v.  Tucker,  4  Barn.  &  Adol.  815 ;  Turner  v.  Reynall,  14  C.  B.  N. 
S.  328),  and  it  has  recently  been  applied  by  the  dourt  of  Appeals. 
Schnair  v.  Navarre  Hotel  &  Imp.  Co.,  182  N.  Y.  83,  74  N.  E.  561.  The 
statute  invoked  by  defendant  is  highly  penal,  and  was  enacted  to  protect 
property  owners  from  the  annoyance  and  possible  injury  resulting  from 
having  their  property  hawked  about  the  market  without  the  consent, 
and,  perhaps,  their  knowledge.  An  authorization  to  one  member  of  a 
firm,  especially  if  he  is  known  to  be  such,  is  quite  sufficieiit  to  justify  him 
in  offering  the  property,  acting  as  a  member  of  the  firm,  and  is  there- 
fore quite  sufficient  to  support  an  action  by  the  firm  for  their  commis- 
sion. It  was  equivalent  to  an  authorization  to  the  firm.  Barney  v. 
Worthington,  37  N.  Y.  112.  The  paper  signed  by  plaintiff  Bueb  agree- 
ing to  wait  for  the  c(»nmission  until  after  the  contract  was  closed  and 
the  purchase  money  paid,  and  then  to  pay  a  part  of  the  commission  to 
the  purchaser's  lawyer,  was  improperly  admitted.  It  was  not  pleaded, 
and,  even  if  it  had  been,  would  seem  to  have  been  without  consideration, 
as  the  plaintiffs,  if  they  ever  earned  the  commission,  had  already  done 
so  and  were  entitled  to  be  paid,  when  the  paper  was  signed. 
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The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appeUants  to  abide  the  event 

GILDERSLEEVE,  J.  (concurring).  I  concur  in  the  result  reached 
by  Presiding  Justice  SCOTT.  I  think  the  writing  given  to  Bueb  was 
sufficient  authority  to  meet  the  requirements  of  the  statute.  The  part- 
nership of  the  plaintiffs,  and  the  character  of  their  business,  was  well 
known  to  the  defendant  Under  the  circumstances  authorization  to  one 
member  of  the  firm  conferred  authority  upon  the  firm  to  offer  the 
prOTerty  and  earn  a  commission. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellants  to  abide  the  event. 

MacLEAN,  J.  (dissenting).  It  was  essential  to  the  plaintiffs'  case  to 
prove,  as  pleaded  in  paragraph  "second"  and  "third"  of  their  complaint 
and  put  in  issue  by  the  defendant's  answer,  that  the  defendant  duly  em- 
ployed the  plaintiffs  as  his  agents  and  brokers  to  procure  a  purchaser 
for  the  real  property  described,  and  that  pursuant  to  such  employment 
the  plaintiffs  procured  a  person  ready,  willing,  and  able  to  purchase  said 
premises ;  and  such  employment  they  could  only  prove  upon  showing 
their  written  authority  of  the  defendant.  Turner  v.  Lane  (Sup.)  93  N. 
Y.  Supp.  1083.  The  "Memorandum  for  John  J.  Bueb,  care  of  S.  Cox 
&  Co.,"  beginning  "My  Dear  Mr.  Bueb,"  offered  in  their  behalf,  was 
not  competent  proof  of  authority  in  the  firm.  The  cases  cited  as 
impliedly  holding  otherwise  upon  employments  or  retainers  of  partner- 
ships including  a  member  or  members  who  had,  and  another  or  others 
who  had  not,  a  required  statutory  qualification,  and  wherein  recovery 
was  allowed  for  services  performed  by  the  qualified  partner,  somewhat 
upon  the  principal  of  the  whole  including  the  parts,  but  only  the  con- 
verse of  that  principal,  did  it  obtain,  would  extend  the  specific  authoriza- 
tion of  an  individual  into  authority  to  a  partnership  to  act  and  to  bring 
action.  If  the  defendant  knew  that  Bueb  was  a  member  of  the  partner- 
ship, and,  having  that  knowledge,  nevertheless  confined  his  authoriza- 
tion to  represent  him  to  Bueb,  that  all  the  less  would  indicate  that  he  in- 
tended to  authorize  Cox  to  transact  his  business. 


(100  App.  Dlv.  TTTJ  

In  re  ELDRED'S  WILL. 

(Supreme  Conrt  Appellate  Division,  Third  Department    December  6,  1905.) 

1.  Wni*— ExECDTioR— Tbstimont  of  ATTKSTiRa  WiTNBSB— Weight. 

The  admission,  on  crosB-ezaminatlon  of  an  attesting  witness  to  a  will 
testifying  that  tbe  will  was  executed  in  compliance  with  the  statntes,  that 
be  mlight  be  mistaken,  but  that  his  testtmony  was  in  accordance  with  his 
best  recollection,  did  not  show  a  failure  to  comply  with  tbe  statute,  but 
went  to  tbe  weight  of  his  testimony. 

[Ed.  Note.— ror  cases  m  point  see  vol.  49,  Cent  Dig.  Wills,  ({  711-721.] 

2.  Hamk. 

The  admission,  on  cross-examination  of  an  attesting  witness  to  a  will, 
testifying  that  the  will  was  not  executed  in  compliance  with  the  statutes, 
that  his  memory  was  very  poor,  must  be  considered  in  connectioa  with 
bis  testimony. 

[Ed.  Note.— For  cases  in  point  see  vol.  49,  Cent  Dig.  Wills,  U  711-721.] 
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8.  Saue — JBTtxcrrnos  of  Will — Qukstioit  of  Fa,ot. 

Wbettaer  a  wlU  was  oxeeuted  in  compliance  with  tbe  statutes  Is  a  qnes- 
tlon  of  fact 

4.  Sauk — Evtoenoi! — SunroiEKOT. 

C!ode  Civ.  Proc.  {  2620,  autborizlug  tbe  probate  of  a  will,  tbougb  a  sub- 
scribing witness  testifies  against  tbe  due  execution  tbereof,  wliere  the 
circumstances  prore  tbe  execution  tbereof,  does  not  probibit  tbe  probate 
of  tbe  will  I>ecause  one  of  the  witnesses  thereto  wUlfnlly  or  otherwise 
testifies  against  the  facts  necessary  to  show  a  due  execution  thereof. 

[Ed.  Note.— For  cases  in  point,  see  toI.  49,  Cent  Dig.  Wills,  {{  711-721.] 

5.  Samk. 

In  a  proceeding  for  the  probate  of  a  will,  one  of  tbe  attesting  witnesses 
testtfled  to  the  due  execution  thereof,  but  admitted  on  cross-examination 
that  be  might  be  mistaken.  The  other  witness  testified  to  facts  showing 
tbe  nonexecutlou  of  tbe  will,  and  admitted  that  his  memory  was  yery 
poor.  There  were  no  suspicious  circumstances  surrounding  the  pr^ara- 
tion  and  execution  of  tbe  will.  Beld  to  warrant  a  finding  that  tbe  will 
was  properly  executed. 

[E;d.  Note.— For  cases  In  point  see  vol.  tf.  Cent  Dig.  Wills,  {<  711-721.] 

Appeal  from  Surrogate's  Court,  Fulton  County. 

Proceedings  for  the  probate  of  the  will  of  Eliza  D.  Eldred,  deceased. 
From  a  decree  admitting  the  will  to  probate,  De  Witt  A.  Devoe  and 
another  appeal.    Affirmed. 

The  testatrix  was  a  widow,  and  died  November  27,  1902,  without  leaving  a 
descendant  Her  only  heirs  at  law  and  next  of  kin  were  one  nephew  and 
one  niece,  the  contestants.  Her  husband  die!  about  nine  years  before  her 
death,  and  after  bis  death  she  boarded  at  different  places  and  lived  for  a 
part  of  tbe  time  at  the  Old  Ladies'  Home  at  Mohawk,  N.  T.  She  had  real 
property  valued  at  about  $500,  and  personal  property  amounting  to  Bt>out 
$4,500.  On  the  23d  day  of  April,  1901,  sbe  went  to  the  house  of  one  R  to 
board  for  a  few  weeks.  On  tbe  day  that  she  arrived  there  she  said  to  B. 
that  she  wasted  to  make  her  will.  Tbe  next  day  she  procured  paper  and 
commmced  writing  ber  own  will.  On  tbe  following  morning,  April  25,  1901, 
she  completed  the  preparatlcm  of  tbe  will.  It  was  on  two  pieces  of  paper, 
and,  with  tbe  asslBtance  of  B.,  she  pasted  tbe  two  pieces  of  paper  togeth«:. 
She  did  not  tell  B.  anything  about  the  contents  of  tbe  will,  but  she  said  that 
she  wanted  her  to  witness  it  and  she  also  asked  B.  whom  she  could  get  to 
sign  it  with  B.,  and,  on  B.  suggesting  one  M.,  residing  across  the  street  tbe 
testatrix  asked  B.  to  go  over  and  ask  M.  B.  went  to  M.  and  told  her  that 
tbe  testatrix  wanted  ber  to  witness  a  paper,  and  said,  "It  is  her  will,"  and 
they  went  together  to  tbe  bouse  where  the  testatrix  was.  B.  had  known  testa- 
trix all  ber  life — they  were  schoolgirls  together— and  the  testatrix  had  known 
M.  for  several  years.  B.  testified  that  on  returning  to  the  bouse  the  testatrix 
signed  the  will  in  the  presence  of  both  of  them  and  declared  it  to  t>e  ber 
will,  and  asked  them  to  sign  as  witnesses,  and  that  both  signed  it  as  wit- 
nesses in  the  presence  of  the  testatrix  and  in  the  preaence  of  each  other.  Tbis 
testimony  is  clear  and  positive.  On  the  cross-examination,  however,  B.  said 
that  she  might  be  mt«takeu  in  her  testimony,  but  that  it  was  in  accordance 
with  her  best  recollection  as  to  what  occurred.  M.  testified  as  to  B.'s  asking 
her  to  go  over  to  the  bouse  and  sign  a  paper  for  tbe  testatrix,  and  that  B. 
told  her  that  it  was  the  testatrix'  will.  She  says  that  when  she  went  to  the 
bouse  where  the  testatrix  was,  testatrix  said,  "I  wanted  yon  to  aign  this  paper 
for  me;"  that  her  best  recollection  is  that  testatrix'  name  was  then  on  tbe 
paper  and  she  says  that  the  testatrix  beld  her  fingers  over  tbe  written  part 
of  tbe  will,  and  that  she  Jokingly  said  to  testatrix  something  about  signing 
a  paper  when  she  didn't  know  what  it  was,  and  that  tbe  testatrix  said,  "Yon 
know  very  well  what  it  is,  for  B.  has  told  you;"  that  the  testatrix  did  not 
sign  the  paper  in  her  presence  or  acknowledge  the  signature  or  declare  the 
paper  to  be  her  will,  but  that  she  signed  tbe  will  at  the  request  of  the  testa- 
trix.   On  her  cross-examination  she  says  that  her  memory  is  very  poor,  and 
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that  all  8be  means  by  her  teatlmoi^  Is  that  she  has  no  recollection  of  seeing 
testatrix  sign  the  will  or  that  the  testatrix  in  her  presence  declared  it  to  be 
her  will  Upon  this  testimony  the  will  was  admitted  to  probate,  and  from 
the  decree  admitting  it  to  probate  this  appeal  is  taken.  The  will,  which  is 
wholly  written  by  the  testatrix,  gives  several  specific  articles  and  small 
money  legacies  to  persons  named  therein.  Including  $500  each  to  two  grand- 
nephews;  $1,000  to  the  aged  Baptist  Ministers'  Home  of  Feuton,  Mich,: 
$2,000  to  the  Old  Ladies'  Home  at  Mohawk,  and  it  makes  said  Old  Ladies' 
Home  at  Mohawk  the  residuary  l^atee.  The  will  did  not  have  an  attesta- 
tion datise. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

E.  E.  Sheldon,  for  appellant  Mary  Vedder. 

S.  H.  Newberry,  for  appellant  De  Witt  A.  Devoe. 

Keck  &  Rogers,  for  respondent   proponent. 

J.  B.  Rafter,  for  respondent  Old  Ladies'  Home  at  Mohawk. 

B.  D.  Smith,  for  respondent  Carl  Lyon  Devoe. 

CHASE,  J.  No  evidence  was  offered  that  in  any  way  attacks  the 
competency  of  the  testatrix  to  make  a  testamentary  disposition  of 
her  property.  It  is  quite  evident  from  the  record  that  she  intentional- 
ly planned  to  prepare  and  execute  her  will  at  the  house  of  a  friend 
who  was  wholly  disinterested  in  the  transaction.  The  will  was  pre- 
pared not  only  without  any  one  knowing  its  contents,  but  without 
its  contents  being  in  any  way  the  subject  of  conversation.  The  papei 
thus  prepared  by  the  testatrix  commences: 

"I,  Bliza  D.  Eldred,  of  Dolgevllle  In  the  county  of  Herkimer,  state  of  New 
York,  do  declare  this  to  be  my  last  will  and  testament" 

Following  this  statement,  its  provisions  are  testamentary  and  suf- 
ficiently clear  for  the  purpose  of  disposing  of  all  of  her  property. 
There  is  no  suggestion  in  the  record  of  any  undue  influence  having 
been  exerted  on  behalf  of  the  legatees  named  in  the  will.  There  are 
no  suspicious  circumstances  surrounding  its  preparation  and  execu- 
tion, and  no  fraud  was  practiced  on  the  testatrix,  or  by  her  in  the 
transaction.  While  the  fact  that  the  will  was  prepared  by  the  testa- 
trix does  not  dispense  with  substantial  compliance  with  the  statutory 
requirements  relating  to  its  execution,  yet  the  fact  that  the  will  is 
holograph  shows  that  the  testatrix  understood  its  contents,  and  that 
it  expresses  her  wishes,  and  the  necessity  for  exercising  great  care  in 
considering  testimony  relating  to  the  execution  of  a  will  does  not 
exist  in  this  case  to  the  same  extent  as  in  many  others.  Matter  of 
Beckett,  103  N.  Y.  167,  8  N.  E.  606;  Matter  of  Turell,  166  N.  Y. 
330,  59  N.  E.  910;  Matter  of  Aker,  74  App.  Div.  464,  77  N.  Y. 
Supp.  643. 

The  testimony  of  B.  shows  a  due  and  exact  compliance  by  the 
testatrix  with  every  statutory  requirement.  That  she  was  less  posi- 
tive on  her  cross-examination  than  she  was  on  her  direct  examina- 
tion only  goes  to  the  weight  of  her  testimony.  The  testimony  of 
M.  must  be  considered  in  connection  with  her  own  statement  that 
her  memory  is  very  poor. 

There  is  no  dispute  about  the  paper  having  been  signed  at  the  end 
thereof  by  the  testatrix,  and  it  is  in  fact  a  statement  of  her  wishes  in 
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regard  to  the  disposition  of  her  property.  It  is  the  duty  of  the  court 
to  carry  into  effect  her  wishes  and  intentions  unless  the  paper  was  not 
executed  in  compliance  with  statutory  requirements.  Whether  the 
will  was  executed  in  accordance  with  the  statutory  requirements  is 
a  question  of  fact.  Matter  of  Turell,  supra ;  Matter  of  Cottrell,  95 
N.  Y.  329 ;  Matter  of  Elmer,  88  Hun,  290,  34  N.  Y.  Supp.  406 ;  Matter 
of  Cornell,  89  App.  t)iv.  412,  85  N.  Y.  Supp.  920 ;  Matter  of  Harden- 
burg,  85  Hun,  580,  33  N.  Y.  Supp.  150 ;  Matter  of  De  Haas,  19  App. 
Div.  266,  46  N.  Y.  Supp.  189.  It  is  not  the  purpose  of  the  statute 
to  prohibit  the  probate  of  a  will  simply  because  one  of  two  or  more 
witnesses  thereto  willfully  or  otherwise  testify  against  the  facts 
necessary  to  constitute  a  due  execution  thereof.  Code  Civ.  Proc. 
§  2620. 

The  surrogate,  who  must  be  satisfied  of  the  genuineness  of  the 
will  and  the  validity  of  its  execution  before  admitting  it  to  probate, 
has  found  that  the  testatrix  signed  the  will  in  the  presence  of  the 
subscribing  witnesses,  and  that  she  declared  to  them  that  it  was  her 
will.  He  resides  in  the  county  where  the  parties  and  witnesses  in 
this  proceeding  reside,  and  before  whom  the  witnesses  appeared  and 

tave  their  testimony.    We  see  no  reason  for  this  court  reversing  such 
ndings  or  the  decree  admitting  the  will  to  probate. 
The  decree  of  the  surrogate  should  be  afHrmed,  with  costs.    All 
concur. 


SPIROPULOS  V.  MAGNIONL 

(Supreme  Oourt,  Ai^iellate  l«nn.    December  28.  190S.) 

OouBTB— Municipal  Coubt— Appeal— Vacatios  of  Default  Judokxiit. 

Wbere  defendant  moved  to  set  aside  a  municipal  court  Judgment,  al- 
leging that  he  had  not  been  served  with  summons,  and  the  court  granted 
the  motion,  with  the  direction  that  the  case  be  set  down  for  trial  on  a 
day  certain,  such  order  was  a  flndlng  that  the  defendant  had  been  prep- 
ay served,  and  that  the  judgment  was  set  aside  as  a  matter  of  grace  to 
defendant;  and  hence  an  appeal  from  so  much  of  the  order  as  set  the 
case  down  for  trial  would  be  regarded  as  an  appeal  from  an  order  open- 
ing a  default  which  is  not  appealable,  as  provided  by  Municipal  Goort 
Act,  I  257.    Laws  1902,  p.  1563,  c.  580. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Bacilios  Spiropulos  against  John  Magnioni.  From  an 
order  of  the  New  York  Municipal  Court  opening  a  default  and  setting 
a  case  down  for  trial,  defendant  appeals.    Appeal  dismissed. 

Argued  before  SCOTT.  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Nelson  L.  Keach,  for  appellant. 
Abraham  L.  Levy,  for  respondent. 

BISCHOFF,  J.  Asserting  that  he  was  not  served  with  the  sum- 
mons, the  defendant  moved  to  set  aside  the  judgment,  and  the  mo- 
tion was  granted,  with  a  further  direction  that  the  case  be  set  down  for 
trial  upon  a  day  certain.  From  so  much  of  the  order  as  contains  the 
latter  direction,  the  defendant  has  appealed. 
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A  motion  to  open  a  default  and  to  set  aside  a  judgment  implies  the 
existence  of  jurisdiction  in  the  court  to  render  the  iudgrment.  If  no 
jurisdiction  has  been  obtained,  there  has  been  no  "default"  through 
nonappearance,  and  the  statute,  as  it  appears,  has  conferred  upon  the 
Municipal  Court  no  power  to  set  aside  judgments  upon  the  ground 
that  they  were  rendered  without  jurisdiction  because  the  summons 
was  not  served  upon  the  defendant.  The  remedy  is  by  appeal  from 
the  judgment  Austen  v.  Columbia  Lubricants  Co.  (Sup.)  85  N.  Y. 
Supp.  36S. 

The  theory  of  the  present  appeal  is  that  the  justice  determined  that 
the  summons  had  not  been  served,  and  followed  this  determination, 
with  a  direction  that  the  cause  be  tried,  none  the  less.  Such  a  direc- 
tion, it  is  claimed,  renders  the  order  erroneous  (Szerlip  v.  Baier,  21 
Misc.  Rep.  331,  47  N.  Y.  Supp.  133)  and  appealable,  because  within 
the  scope  of  section  253  of  the  Municipal  Court  Act  (Laws  1902,  p. 
1562,  c.  680),  and  not  within  the  exception  contained  in  section  257 
(page  1563),  since  the  direction  was  excessive  of  the  mere  opening 
of  a  default.  The  actual  determination  of  the  motion  by  the  justice, 
as  gathered  from  the  order,  does  not  accord  with  this  contention. 
Having  set  the  case  down  for  trial,  which  he  could  not  do  if  the  de- 
fendant had  not  been  served  with  the  summons  (Szerlip  v.  Baier,  su- 
pra), the  justice,  we  must  infer,  found  the  disputed  fact  of  service  in 
favor  of  the  plaintiff,  and  the  granting  of  the  motion  to  set  aside  the 
judgment  is  to  be  deemed  an  act  of  grace,  with  which  the  defendant 
has  no  cause  to  quarrel. 

Thus  the  appeal  is  from  an  order  opening  a  default,  which  is  not 
appealable  (Municipal  Court  Act,  §  257),  and  the  character  of  the 
order  is  not  changed  in  such  wise  as  to  render  it  appealable,  because 
an  incidental  direction  was  made  for  the  trial  of  the  cause.  This 
direction  was  essential,  and  the  statute  contemplates  its  embodiment  in 
the  very  order  which  may  not  be  reviewed  upon  appeal.  Municipal 
Court  Act,  §§  253,  257. 

Appeal  dismissed,  with  costs. 

SCOTT,  P.  J.,  and  MacLEAN,  J.,  concur  in  result. 


AUDLET  T.  TOWNSETO)  et  al. 
(Snpreme  Obort,  Trial  Term,  Weetohester  Ooonty.    December,  190Bl) 

1.  Attobnxt  and  Cubnt— Authobitt  of  Attobnbt. 

Under  the  law  of  Wisconsin,  In  tbe  case  of  debts  sent  from  other 
states  to  attorneys  in  that  state  for  collection,  tbe  attorney  has  tlM  au- 
thority to  Indemnify  the  sheriff,  for  hU  clients,  in  order  to  induce  him 
to  levy. 

2.  BiATtTTES— Plxadiko— Law  or  Oihxb  Stats. 

The  laws  of  another  state  cannot  be  proved  nnless  pleaded. 

[Ed.  Note.— Fw  cases  In  point,  see  vol.  44,  Cent  Dig.  Statutes,  |  S80.] 

8.   PUCADING— AlOCNDlCENT. 

On  motion  to  direct  a  verdict  reserved  till  after  verdict,  and  motion 
tor  a  new  trial,  the  complaint  may  be  amended  to  conform  to  the  proof 
given  on  tbe  trial,  subject  to  exception,  as  to  the  law  of  another  state. 
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4.   ShEBIFFS— IlfDEHRITX'— ConCI.XTBIVENE8B  OF  JUDOHERT  AOAIIIST  ShSKIFT. 

Though  to  render  a  Judgment  against  a  sheriff  for  wrongful  attacb- 
ment  res  adjudicata  as'  against  bis  Indemnitois,  the  proper  metbod 
would  have  been  to  give  them  formal  notice  and  to  call  on  them  to  de- 
fend it,  yet,  where  be  turned  the  summons  and  complaint  over  to  tbelr 
attorneys  In  the  attachment  action,  and  they  answered  and  defended, 
and  he  also  wrote  to  the  Indenmltors  Informing  them  of  the  action  and 
that  their  attorneys  had  put  In  an  answer,  to  wblch  they  made  no  dissent. 
their  acquiescence  was  a  waiver  of  formal  notice. 

Action  by  Henry  Audley  against  William  H.  Townsend  and  others, 
to  recover  on  an  oral  contract  of  indemnity.  Verdict  for  plaintiff. 
Motion  to  direct  a  verdict  for  defendant  reserved  until  after  verdict, 
and  motion  on  the  minutes  for  a  new  trial.    Denied. 

The  plaintiff  was  sheriff  of  Fond  Du  Lac  county,  state  of  Wisconsin.  Tbe 
defendants  were  merchants  In  the  state  of  New  York,  and  sent  to  a  firm 
of  attorneys  In  Wisconsin  a  commercial  claim  against  a  manufactorlng  cor- 
poration In  the  plaintiff's  county  for  collection.  Tbe  said  attorneys  broTigbt 
an  action  on  the  said  debt  against  the  said  corporation  and  obtained  therein 
an  attachment  against  Its  property.  When  the  sheriff  went  to  tbe  place  of 
business  of  the  corporation  to  levy  be  was  met  by  a  claim  of  ownership  by  a 
tblrd  person.  One  of  the  attorneys  for  tbe  plaintiffs  (now  these  defendants) 
who  had  accompanied  blm  told  him  In  substance  to  make  the  levy  and  tbat 
the  plaintiffs  would  stand  by  him  and  save  him  harmless: 

The  claimant  afterwards  brought  an  action  against  the  sheriff  (this  plain- 
tiff) for  damages  for  converting  tbe  chattel  by  bis  levy.  He  turned  tbe  snni- 
mons  and  complaint  over  to  said  attorneys  for  tbe  plaintiffs  In  the  attacbment 
action,  and  they  defended  It.  Judgment  was  obtained  against  tbe  sheriff,  and 
tbe  recovery  In  this  action  by  him  is  for  the  amount  of  tbe  said  Judgment 
and  bis  fees  and  expenses  In  the  attachment  action,  less  the  amount  realized 
by  blm  by  the  sale  of  the  chattels  levied  on.  Tbe  balance  Is  less  than  tbe 
amount  of  the  said  Judgment,  and  tbe  verdict  here  Is  for  tbat  balance. 

Thomas  H.  Rothwell,  for  plaintif!. 
Benj.  F.  Einstein,  for  defendants. 

GAYNOR,  J.  1.  The  law  of  Wisconsin  is,  as  proved  on  the  trial, 
that  in  the  case  of  debts  sent  from  other  states  to  attorneys  in  that 
state  for  collection,  the  attorney  has  the  authority  to  indemnify 
the  sheriff  for  his  clients  in  order  to  induce  him  to  levy.  Clark  v. 
Randall,  9  Wis.  135,  76  Am.  Dec.  252.  The  defendants  were  there- 
fore indemnitors  of  the  plaintiff. 

The  law  is  the  contrary  in  this  state  (Welsh  v.  Cochran,  63  N.  Y. 
181,  20  Am.  Rep.  519),  and  the  trouble  is  that  the  complaint  does 
not  allege  the  law  of  Wisconsin,  which  was  proved  under  exception ; 
and  whether  correctly  or  not,  it  is  the  established  rule  in  this  state 
that  the  laws  of  another  state  cannot  be  proved  unless  pleaded.  Mon- 
roe V.  Douglass,  5  N.  Y.  447;  Schluter  v.  Savings  Bank,  117  N.  Y. 
125,  22  N.  E.  572,  6  L.  R.  A.  541,  15  Am.  St.  Rep.  494;  Bemey  v. 
Drexel,  33  Hun,  34;  Savings  Ass'n  v.  O'Brien,  51  Hun,  45,  3  N.  Y. 
Supp.  764;  Rio  Grande  Ry.  v.  Rothschild  (Sup.)  13  N.  Y.  Supp.  361. 

But  the  complaint  can  now  be  amended  to  conform  to  the  proof. 
I  am  aware  that  there  is  a  decision  on  appeal  in  another  judicial  de- 
partment that  such  an  amendment  cannot  destroy  an  exception  al- 
ready taken  to  the  admission  of  evidence  which  becomes  admissible 
only  by  reason  of  the  amendment,  but  we  have  no  such  decision  in 
this  judicial  department,  where  the  trial  of  a  lawsuit  is  not  reduced 
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to  a  mere  sharp  game.  The  less  said  about  such  decisions  the  better. 
Courts  sit  to  do  justice,  and  I  know  of  no  rule  of  law  or  practice 
which,  intelligently  understood,  stands  the  least  in  the  way.  Nine- 
tenths  of  our  trouble  is  with  court  made  law,  not  with  law  made  by 
the  Legislature. 

The  defendants  cannot  be  in  any  way  aggrieved  by  this  amend- 
ment, for  the  law  of  Wisconsin  proved  was  deemed  an  issue  of  fact  on 
the  pleadings  before  the  trial  by  both  sides  and  by  this  court,  for  the 
evidence  to  prove  it  was  taken  by  commission.  The  defendants  can- 
not claim  surprise,  nor  do  they. 

2.  The  other  question  on  the  trial  was  whether  the  judgment  ob- 
tained against  this  plaintiff  by  the  third  party  for  damages  for  con- 
version is  in  this  action  res  adjudicata  against  the  defendants.  The 
plaintiff  stood  upon  it  as  such,  and  gave  no  other  evidence  on  the 
question  of  damages.  No  formal  notice  was  given  by  the  plaintiff  to 
these  defendants  of  the  bringing  of  the  conversion  action  against  the 
plaintiff,  and  calling  on  them  to  defend  it,  which  was  the  course  to 
follow  in  order  to  make  the  judgment  binding  on  them  (Cornell  v. 
Travellers'  Ins.  Co.,  175  N.  Y,  253,  67  N.  E.  578); -but  he  turned 
the  summons  and  complaint  over  to  their  attorneys  in  the  attach- 
ment action,  and  they  answered  and  defended ;  and  he  also  wrote  to 
these  defendants  informing  them  of  the  action,  and  that  "your  at- 
torneys" have  put  in  an  answer.  To  this  the  defendants  made  no 
dissent,  and  their  acquiescence  was  a  waiver  of  such  formal  notice. 
Indeed,  all  that  occurred  was  equivalent  to  such  notice.  Robbins  v. 
City  of  Chicago,  4  Wall.  657,  18  L.  Ed.  427.  And  inasmuch  as  the 
attorneys  had  the  authority  to  make  the  indemnity  agreement,  and 
bad  charge  of  the  entire  matter,  including  it,  I  am  inclined  to  say  that 
notice  to  them  was  notice  to  these  defendants. 

The  motion  to  direct  a  verdict  for  the  defendants,  and  also  the  mo- 
tion for  a  new  trial  on  the  minutes,  are  denied. 


000  App.  DlT.  858.) 

COUCH  T.  NEWTOWN  COUNCIL  BLDO.  ASS'N. 
(Bnpreme  Court,  Appellate  Division,  Second  Department    December  28,  1905.) 

Daxaobb— BmLomo    Oortraots— Covkkantb    AOiciNBT    Dciay— Liqttidatbd 
Daxasis.  • 

A  building  contract  provided .  that  tbe  contractor  covenanted  to  com- 
plete the  work  on  a  certain  day,  and  for  bis  failure,  to  pay  tbe  owner 
|10  a  day  after  sncb  date,  during  whicb  tbe  work  remained  unfinished 
as  "fixed,  ascertained  and  liquidated  *  •  •  actual  damage  which  the 
owner  will  sustain  by  such  delay."  Tbe  contract  price  of  tbe  building 
was  $19,700,  and  a  witness  testified  that  tbe  fair  rental  value  of  tbe 
premises  was  $4,000  a  year.  Tbe  contractor  delayed  for  107  days  tbe 
completicm  of  tbe  contract,  during  which  the  owner  was  wholly  deprived 
ot  all  incmne  from  tbe  property.  Held,  that  the  contract  provided  for 
Uqnidated  damages,  and  not  for  a  penal^. 
PSd.  Mote. — For  cases  in  point,  see  voL  16,  Cent  Dig.  Damages,  {  167.] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  William  Couch  against  the  Newtown  Council  Building 
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Association.    From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  TENKS,  HOOKER, 
RICH,  and  MILLER,  JJ. 

Clarence  Edwards,  for  appellant. 

George  F.  Hickey  (William  E.  Stewart,  on  the  brief),  for  respond- 
ent. 

MILLER,  J.  The  defendant  appeals  from  a  judgment  in  favor 
of  the  plaintiff  in  an  action  to  foreclose  a  mechanic's  lien,  and  the  prin- 
cipal question  to  be  determined  upon  this  appeal  relates  to  the  counter- 
claim set  up  by  the  defendant  for  damages  for  delay  in  the  completion 
of  the  building.  We  are  called  upon  to  determine,  in  the  light  of  the 
contract  and  the  attendant  circumstances,  whether  the  sum  therein 
stipulated  to  be  paid  for  such  delay  is  to  be  regarded  as  liquidated 
damages,  or  as  a  penalty.  The  material  portion  of  the  contract  is  as 
follows : 

"Tbe  contactor  covenants  and  agrees  t]^at  the  whole  of  said  wwk  shall  be 
completely  finished  on  or  before  November  15,  1902;  and  In  case  Hie  con- 
tractor shall  fall  fully  to  complete  said  work  within  the  time  aforesaid,  he 
hereby  binds  himself  to  pay  to  the  owner  tbe  sum  of  tm  dollars  for  each  and 
every  day  after  the  date  last  mentioned,  during  which  said  work  shall  remain 
unfinished,  which  said  sum  is  hereby  fixed,  ascertained  and  llQuldated  by 
tbe  parties  hereto  as  the  actual  damage  which  the  owner  will  susUdn  by  audi 
delay." 

It  is  undisputed  that  the  building  was  not  completed  until  June  1, 
1903,  a  delay  of  197  days.  The  contract  price  was  $19,700.  One 
witness  testified  on  behalf  of  the  defendant  that  the  fair  rental  value 
of  the  premises  was  $4,000  per  year.  He  also  testified  on  cross-ex- 
amination that  during  the  year  preceding  the  trial  the  rents  received 
amounted  to  $2,000,  and  that  a  portion  of  the  building  was  unoccu- 
pied. The  trial  court  found  as  a  fact  that  no  damage  resulted  to 
the  defendant  from  the  delay,  and  that  the  sum  stipulated  in  the  con- 
.  tract  was  intended  as  a  penalty,  and  not  as  liquidated  damages.  The 
learned  trial  court  evidently  thought  that  the  amount  agreed  upcm 
was  disproportionate  to  the  probable  damages,  because  in  the  opinion 
delivered  it  is  stated  that  the  sum  of  $10  per  day  is  equal  to  about 
20  per  cent,  per  annum  on  the  contract  price;  but  the  contract  price 
did  not  represent  the  total  investment  of  the  defendant  in  this  pr<q)erty, 
of  the  use  of  which  it  was  entirely  deprived  for  the  period  of  197  davs 
by  reason  of  the  plaintiff's,  failure  to  perform  his  contract.  The 
only  evidence  of  the  rental  value  is  that  stated  above,  and  in  the 
light  of  this  uncontradicted  evidence  it  cannot  be  said  as  matter  of  law 
that  the  sum  stipulated  in  the  contract  was  disproportionate  to  the  dam- 
ages likely  to  result  from  delay.  In  the  contract  under  consideration 
the  parties  not  only  have  described  the  stipulated  sum  as  liquidated 
damages,  but  have  said  that  such  was  the  amount  which  they  agreed 
upon  "as  the  actual  damage  which  the  owner  will  sustain  by  such  delay." 
It  is  difficult  to  see  how  tiie  plaintiff  could  have  expressed  more  clearly 
an  intention  to  pay  the  sum  stated  as  liquidated  damages,  and  there 
is  certainly  nothing  in  the  attendant  circumstances  to  stew  a  contrary 
inteAt    It  will  not  be  profitable  to  discuss  the  many  authorities  deal- 
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ing  with  this  interesting  question,  because,  although  the  courts  have 
gone  a  long  way  toward  the  establishment  of  a  guardianship  over  per- 
sons who  are  thought  to  have  made  improvident  contracts,  no  decision 
has  yet  been  pronounced  to  the  effect  that  a  party  cannot  be  required 
to  pay  the  sum  stipulated  to  be  paid  as  liquidated  damages  if  he  actually 
intended  to  make  such  a  contract,  simply  because  the  court  might  think 
he  had  made  a  poor  bargain.  While  the  courts  have  held  that  the 
language  of  the  contract  is  not  controlling  in  determining  the  inten- 
tion, aU  of  the  cases  profess  to  be  decided  upon  the  theory  of  carrying 
out  the  actual  intention  of  the  parties. 

It  is  said  on  behalf  of  the  respondent  that  the  sum  agreed  to  be  paid 
should  be  construed  as  a  penalty  for  the  reason  that  the  damages  were 
readily  ascertainable.  I  do  not  understand  that  any  court  has  held  that 
the  parties  cannot  agree  to  pay  liquidated  damages  if  they  want  to, 
simply  because  it  may  be  possible  to  ascertain  definitely  the  damage 
suffered.  As  I  read  the  decisions,  the  principal  reason  which  has  moved 
the  courts  in  cases  of  this  character  to  determine  that  the  intention  ex- 
pressed by  the  language  used  was  not  the  real  intention  of  the  parties 
was  the  fact  that  to  give  effect  to  the  intention  expressed  would  give 
one  party  an  unconscionable  advantage  over  the  other;  but  there  is 
no  such  element  in  this  case.  The  parties  contracted  for  the  erection 
of  a  building,  from  the  rental  of  which  the  defendant  hoped  to  make 
a  profit.  It  may  well  be  that  at  the  time  of  the  making  of  the  contract 
the  parties  considered  that  it  might  not  be  easy  to  ascertain  the  dam- 
ages likely  to  result  from  delay.  It  may  have  been  thought  likely  that 
the  defendant  would  contract  to  lease  the  premises  on  a  day  certain 
and  thus  be  subjected  to  damages  for  inability  to  let  the  tenant  into  pos- 
session. Many  other  considerations  unnecessary  to  discuss  may  have 
led  the  parties  to  agree  upon  the  payment  of  liquidated  damages,  and 
without  discussing  the  authorities  bearing  upon  the  proposition,  I  am 
satisfied  that  the  true  intention  of  the  parties,  to  be  gathered  from  the 
contract  itself  and  the  surrounding  arcumstances,  was  that  the  sum 
agreed  upon  should  be  considered  as  liquidated  damages  and  not  as  a 
penalty,  and  that  such  sum  is  not  out  of  proportion  to  the  probable  loss 
apprehended  by  the  parties  at  the  time  as  likely  to  result  from  the 
breach.  This  construction  of  the  contract  is  in  harmony  with  decisions 
of  the  Court  of  Appeals.  Curtis  v.  Van  Bei^h,  161  N.  Y.  47,  65 
N.  E.  398;  Ward  v.  H.  R.  B.  Co.,  125  N.  Y.  230,  26  N.  E.  256. 

It  is  contended  that  by  permitting  the  plaintiff  to  complete  the  build- 
ing without  any  complamt  respecting  the  delay,  the  defendant  has 
waived  the  right  to  insist  upon  the  payment  of  damages,  but  of  course 
there  is  nothing  in  this  point.  Barber  v.  Rose,  6  Hill,  76 ;  Oberlies  v. 
Bullinger,  75  Hun,  248,  27  N.  Y.  Supp.  19. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  &aal  award  of  costs.    All  concur. 
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PKOPLE  ex  nt  BROOKLTN  UKIQN  GAS  CO.  T.  LIiyLBTON,  President  of 
Borongb  of  Brooklyn,  et  al. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    Jannaiy  12,  1906.) 

Gas— Fbanchism  o»  Gas  Company. 

The  common  council  of  a.  city,  having  the  iwwer  to  confer  a  franchise 
on  a  gaa  lighting  corporation,  by  passing  resolutions  contemplating  and 
providing  for  execution  of  contracts  with  a  gas  company  for  lighting 
certain  territory  of  the  dty  gives  the  consent  requisite  to  confer  a  fran- 
chise on  the  company. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  the  Brooklyn  Union  Gas  Company,  against  Martin  W.  Littleton,  as 
president  of  the  borough  of  BrocJclyn  and  others.  From  an  order 
granting  a  peremptory  writ  commanding  defendants  to  issue  and  de- 
liver to  relator  permits  to  open  Flatbush  avenue  in  the  Thirty-Second 
Ward  of  the  borough  of  Brooklyn  for  the  purpose  of  connecting  cer- 
tain gas  mains,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  and  RICH,  JJ. 

James  D.  Bell,  for  appellants. 
William  N.  Dykman,  for  respondent 

PER  CURIAM.  To  sustain  the  order  which  this  appeal  brings  up 
for  review  it  is  not  necessary  to  assert  the  broad  doctrine  that  a  fran- 
chise to  light  the  streets  of  a  city  extends  with  the  enlargement  of 
the  city  so  as  to  embrace  territory  not  within  its  boundaries  when  the 
franchise  was  originally  granted.  That  doctrine  finds  support  in  some 
of  the  language  in  the  case  of  the  St.  Louis  Gas  Light  Co.  v.  The  City 
of  St  Louis,  46  Mo.  121,  although  there  was  an  element  of  estoppel  in 
that  case  sufficient  of  itself  to  sustain  the  conclusion  reached.  We 
should  hesitate  to  affirm  this  order,  however,  if  its  adoption  were  neces- 
sary to  uphold  the  position  of  the  relator  in  the  present  case. 

The  question  presented  by  the  appeal  is  whether  the  Brooklyn  Union 
Gas  Company  has  acquired  a  franchise  to  supply  gas  to  the  territory 
which  formerly  constituted  the  town  of  Flatlands,  and  subsequently 
became  the  Thirty-Second  Ward  of  the  city  of  Brooklyn,  and  is  now  in- 
cluded within  the  limits  of  the  City  of  New  York.  It  appears  that  in 
1897,  before  the  original  Greater  New  York  Charter  (chapter  378, 
p.  1,  of  the  Laws  of  1897)  took  effect,  the  common  council  of  the  city 
of  Brooklyn  duly  adopted  resolutions  contemplating  and  providing  for 
the  execution  of  contracts  with  the  Brooklyn  Union  Gas  Company  for 
the  lighting  of  territory  in  the  said  Thirty-Second  Ward.  At  mat  time 
the  common  council  of  Brooklyn,  like  the  commcai  council  of  New 
York,  was  vested  with  the  power  to  give  the  consent  requisite  to  con- 
fer a  franchise  upon  a  gas-lighting  corporation.  Ghee  v.  Northern 
Union  Gas  Co.,  158  N.  Y.  510,  516,  63  N.  E.  692.  No  particular  form 
in  which  such  consent  must  be  given  was  prescribed  by  law.  People 
ex  rel.  N.  Y.  &  R.  Gas  Co.  v.  Cromwell,  89  App.  Div.  291,  S94,  86 
N.  Y.  Supp.  878.    We  think  that  the  action  of  the  Brooklyn  comnxm 
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council,  in  passing  the  resolutions  to  whidi  reference  has  been  made, 
may  fairly  M  regarded  as  the  giving  of  the  required  consent ;  and  in 
this  view  the  action  of  the  court  at  Special  Term,  in  granting  the  per- 
emptory writ  of  mandamus,  was  clearly  correct.  Any  other  interpre- 
tation of  the  resolutions  would  make  them  ineffective  and  meaningless, 
and  would  attribute  to  the  common  council  an  intention  of  putting  the 
relator  to  trouble  and  expense  for  the  benefit  of  the  people  of  the  city, 
and,  at  the  same  time,  denying  to  it  any  possible  return  for  its  labor, 
material,  and  expenditure. 

Order  affirmed,  with  $10  costs  and  disbursements. 


PKOPLB  ex  rel.  ARCHER  v.  McADOO,  Police  ComT. 

(Supreme  Court,  Appellate  Dlvlalon,  Second  Department    January  12,  1906.) 

HuniciFAX  OoBFosATioNa— Civn.  Sbbvicb— Pbomotions— TivK  or  Makijio. 

New  York  City  Charter,  g  299  (Laws  1897,  p.  103,  c.  378),  provides  that 
all  patrolmen  eball,  on  their  appointment,  be  members  of  the  seventh 
grade,  and  after  doing  service  therein  for  one  year,  shall  be  promoted 
to  the  sixth  grade,  and  receive  $100  additional  salary.  Civil  Service 
Law,  i  8  (Laws  1899,  p.  798,  c.  370),  provides  that  all  appointments  In 
the  classified  service  shall  be  for  a  probationary  term,  not  exceeding 
the  time  fixed  in  the  rules.  A  municipal  service  rule  makes  the  term 
of  probationary  service  of  patrolmen  one  month,  and  provides  that  the 
retention  of  a  patrolman  in  the  service,  without  giving  notice,  during 
the  probation  term  that  be  will  not  be  retained,  shall  be  equivalent  to 
a  permanent  appointment  Held,  that  a  patrolman  Is  not  entitled  to 
a  promotion  and  increase  of  salary  until  the  expiration  of  one  year 
from  the  end  of  his  probation  term. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  proceedings  by  the  people,  on  the  relation  of  Thomas 
Archer,  against  William  McAdoo,  as  police  commissioner  of  the  city 
of  New  York.  From  an  order  granting  the  writ,  respondent  appeals. 
Reversed. 

The  relator  was  appointed  a  patrolman  on  probation  on  the  police 
force  of  the  city  of  New  York  on  July  13, 1904,  and  was  thereafter  re- 
tained.   The  other  necessary  facts  are  in  the  opinion. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  HOOKER,  and  GAYNOR,  JJ. 

James  D.  Bell,  for  appellant. 

R.  Percy  Chittenden,  for  respondent. 

GAYNOR,  J.  Section  299  of  the  city  charter,  Laws  1897,  p.  103, 
c.  378,  provides  that  all  patrolmen  shall  on  their  appointment  be  mem- 
bers of  the  seventh  grade,  and  after  doing  service  therein  for  one  year 
shall  be  promoted  to  the  sixth  grade,  and  receive  $100  additional  sal- 
ary. The  dispute  here  is  whether  the  one  year's  service  begins  to  run 
from  the  date  of  the  appointment  on  probation,  or  from  one  month  later 
when  the  probation  ceases  and  the  permanent  tenure  begins.  The 
learned  judge  below  held  the  former,  and  by  command  of  the  writ 
the  relator  would  reach  the  sixth  grade  and  its  higher  pay  one  month 
earlier  than  if  the  writ  were  denied. 
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Section  8  of  the  Civil  Service  Law  (chapter  370,  p.  798,  Laws  1899) 
provides  that  "All  appointments  or  employments  in  the  classified  serv- 
ice shall  be  for  a  probationary  term  not  exceeding  the  time  fixed  in  the 
rules" ;  and  the  municipal  civil  service  rule  applicable  to  this  case  makes 
the  term  one  month,  and  provides  that  if  the  conduct  or  capacity  of 
the  appointee  be  unsatisfactory  to  the  appointing  officer,  the  appointee 
shall  be  notified  in  writing  during  the  probation  term  that  at  the  end 
thereof  he  will  not  be  retained.  It  then  adds  that  "his  retention  in 
the  service  otherwise  shall  be  equivalent  to  permanent  appointment." 

The  effect  of  these  provisions  is  to  make  the  probation  period  a  sep- 
arate and  distinct  term,  the  statute  using  that  very  word.  It  does  not 
run  into  and  become  part  of  the  permanent  tenure.  It  ends,  and 
there  is  then  an  appointment  to  the  permanent  tenure.  The  municipal 
civil  service  rule  provides  that  a  failure  of  the  appointing  officer  to 
notify  the  probationer  during  his  probationary  term  that  he  will  not 
be  retained  "shall  be  equivalent  to  permanent  appointment."  This 
does  not  destroy  the  separate  identity  of  the  probation  term,  and  the 
necessity  for  an  appointment  to  the  permanent  tenure ;  on  the  contrary, 
the  rule  intends  such  an  appointment,  and  provides  for  an  "equivalent" 
of  a  formal  appointment.  The  effect  is  the  same  as  though  a  formal 
appointment  were  made  indispensable. 

The  permanent  tenure  being  separate  and  distinct  from  the  probation 
term,  the  year  of  service  as  a  patrolman  in  the  seventh  grade  requisite 
for  promotion  by  the  charter  section  began  at  the  end  of  the  probation 
term. 

Order  reversed  and  motion  denied,  without  costs.    All  concur. 


VINCENT  T.  NASSAU  COUNTY. 
(Supreme  Conrt,  Appellate  Diylsion,  Second  Department    January  12,  1906.) 

1.  Counties— AuTHOBiTT  to  Empu)y  Attobnet— Genkbai,  Rktaineb. 

While  a  oonnty  has  authority  to  retain  counsel  whenever  It  has  litiga- 
tion, the  hoard  of  superrlsors  have  no  authority,  irrespective  of  litiga- 
tion, to  appoint  a  person  as  counsel  at  an  annual  salary. 

2.  OLAnts  FOB  Oomfknsation— Neoessitt  fob  Auorr. 

The  compensation  of  counsel  for  a  county  belongs  to  the  claas  of  con- 
tingent expenacB  which  must  be  audited'  and  allowed  by  the  board  of  aa- 
pervlsors. 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  John  Vincent  against  the  county  of  Nassau.  From  a 
judgment  dismissing  the  complant,  plaintiff  appeals.    Affirmed. 

See  92  N.  Y.  Supp.  32. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS.  and  RICH,  JJ. 

Edward  J.  McGuire,  for  appellant. 
George  B.  Stoddart,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  whose  COTiplaint  has  been  dis- 
missed, and  who  appeals  from  the  judgment  of  dismissal,  is  an  attor- 
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ney  at  law,  and  seeks  in  this  action  to  recover  a  balance  alleged  to 
be  due  him  under  an  employment  by  the  board  of  supervisors  of  Nassau 
county.  The  plaintiff  was  appointed  as  counsel  to  the  board  of  super- 
visors on  the  21st  day  of  Apnl,  1903,  and  on  the  25th  day  of  May  of  the 
same  year  the  board  of  supervisors  adopted  a  resolution  to  the  effect : 

"That  the  salary  of  John  Vincent  as  connsel  to  ttala  board  be  flxed  at  two 
thoaeaacl  dollars  per  annum  front  April  21at,  1903,  payable  quarterly.  In  addi- 
tion to  costs  collected  by  hiui  In  all  litigations  and  proceedings  in  which  he 
may  appear  bj'  reason  of  our  retainer." 

Under  this  general  retainer  the  plaintiff  acted  for  the  board  up  to 
November,  1903,  when  the  board  adopted  a  resolution  dispensing  with 
his  services.  On  the  28th  of  March,  1904,  the  board  passed  a  resolu- 
tion revoking  the  resolution  of  November  25,  1903,  and  reinstating 
the  plaintiff  as  counsel  to  the  board,  under  which  reinstatement  the 
plaintiff  concededly  performed  all  of  the  services  required  of  him  up 
to  the  end  of  the  year  for  which  he  was  originally  designated.  He 
was  paid  in  full  for  his  services  up  to  the  21st  day  of  October,  1903, 
but  the  remaining  services,  during  the  time  that  he  was  suspended,  and 
after  his  reinstatement,  have  never  been  paid,  and  he  brings  this  action 
to  recover  upon  the  alleged  contract  of  employment,  it  not  being  claimed 
that  the  board  of  supervisors  of  Nassau  county  had  any  power  to  cre- 
ate the  office  of  counsel  to  the  board.  Upon  the  trial  the  court  dis- 
missed the  complaint  upon  the  grounds  (1)  that  the  board  of  super- 
visors had  no  power  to  create  me  crffice  of  counsel  to  the  board,  and 
that  therefore  there  could  be  no  recovery;  and  (2)  that  the  plaintiff 
was  bound  to  present  his  bill  of  disbursements  (which  was  included  in 
his  claim)  to  the  supervisors  for  audit,  and  could  not,  therefore,  re- 
cover for  same  by  action  against  the  county.    The  plaintiff  appeals. 

It  is  not  claimed  that  there  is  any  authority  for  creating  the  office  of 
counsel  to  the  board,  and  we  are  unable  to  find  any  warrant  in  law  for 
a  general  retainer,  such  as  is  here  attempted.  There  is  no  doubt  that 
the  county  of  Nassau,  as  a  municipal  corporation,  having  the  capacit;^ 
to  sue  and  be  sued,  has  the  incidental  right  to  retain  counsel  whenever 
it  has  any  litigation  (People  ex  rel.  Gardenier  v.  Supervisors,  134  N.  Y. 
1,  6,  aiN.  E.  322,  and  authorities  there  cited),  but  it  is  quite  an- 
other matter  to  involve  the  county  in  an  indebtedness  by  a  general  re- 
tainer, when  there  may  be  absolutely  no  business  for  a  lawyer  to  trans- 
act. In  The  People  v.  Supervisors  of  Delaware  County,  45  N.  Y.  196, 
201,  the  court,  in  discussing  a  similar  case,  say : 

"If  the  board  of  commissioners  of  excise  had  not  imwer,  by  a  general  re- 
tainer, to  authorize  the  relator  to  commence  actions  unspecified,  then  they 
had  not  power  by  such  retainer  to  bind  the  county  for  his  services  upon  such 
general  retainer.  For,  as  agents,  they  could  bind  their  principal  only  when 
acting  within  the  scope  of  their  authority.  And  if  the  action  against  Sack- 
rider  had  gone  no  farther  than  the  judgment  in  the  County  Court,  we  should 
bold  that  the  county  was  not  liable  for  the  relator's  services  therein." 

In  the  absence  of  direct  authority  on  the  part  of  the  Legislature  to 
a  board  of  supervisors  to  generally  retain  counsel,  it  seems  dear  to  us 
that  the  incidental  power  to  employ  counsel  can  arise  only  when  there 
is  actual  need  of  his  services  in  b^alf  of  the  county,  and  that  in  such 
a  case  his  compensation  belongs  to  the  class  of  contingent  expenses, 
which  must  be  audited  and  allowed  by  the  board  of  supervisors.    The 
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People  V.  Supervisors  of  Delaware  County,  45  N.  Y.  196,  199 ;  People 
ex  rel.  v.  City  of  Kingston,  101  N.  Y.  82,  96,  4  N.  E.  348,  and  author- 
ities there  cited. 

It  seems  equally  clear  to  us  that  the  plaintiff's  disbursements  are 
in  the  class  of  contingent  expenses,  depending  upon  the  audit  of  the 
board  of  supervisors,  and  that  there  was  no  power  in  the  board  of  super- 
visors to  make  any  contract  of  general  retainer  which  would  warrant 
the  plaintiff  in  making  these  disbursements,  except  in  connection  with 
actual  litigation  which  could  authorize  his  employment.  See  Brady  v. 
Supervisors  of  New  York,  10  N.  Y.  260. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


REEVES  v.  FOTJRTEIENTH  STREET  STORa 
(Snpreme  Court,  Appellate  Division,  Second  D^artment    Jannary  12,  1906.) 

1.  NBOLIOENOB— AOTIOSS — SUPFIOntRCT  OF  BVIDXNOK. 

In  an  action  against  the  proprietor  ot  a  store  for  injuries  to  one  who 
slipped  and  fell  on  a  stairway  in  the  store,  evidence  held  insofficlent  to 
authorize  a  verdict  for  plaintiff. 

2.  TbiaIi— Issues — Unacthobized  Irstbtjctionb. 

In  an  action  against  the'  proprietor  of  a  store  for  Injuries  to  one  wbo 
fell  on  a  stairway  In  the  store  where  the  only  negligence  charged  was 
that  defendant  permitted  the  stairway  to  become  slippery  and  dangerous, 
a  charge  authorizing  the  Jury  to  find  for  plaintiff,  if  tbe  stairway  was 
not  sufficiently  lighted,  was  fatally  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  voL  4«,  Cent  Dig.  Trial,  U  887,  68a] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Emma  A.  Reeves  against  the  Fourteenth  Street  Store. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD, 
JENKS,  HOOKER,  and  GAYNOR,  JJ. 

Theodore  H.  Lord,  for  appellant. 
Robert  McC.  Robinson,  for  respondent. 

GAYNOR,  J.  The  plaintiff  slipped  and  fell  on  the  tread  of  a 
stairway  in  the  defendant's  dry  goods  store.  Her  husband  was  by  her 
side.  The  only  negligence  charged  by  the  complaint  was  that  defend- 
ant permitted  the  stairway  "to  become  slippery  and  dangerous." 
The  day  of  the  accident  her  husband  wrote  to  the  defendant  that  his 
wife  slipped  on  a  "wet  spot"  on  the  stairs.  She  testifies  that  im- 
mediately after  the  accident  she  and  her  husband  examined  the  spot 
and: 

"It  looked  like  as  thoagh  some  one  had  spit  up  a  lot  of  phlegm  there  and 
it  had  laid  there  the  way  it  was  for  two  or  three  days  for  it  liad  dried  around 
the  edges  of  it  and  that  is  what  I  took  it  I  fell  on." 

She  says  it  looked  as  though  her  heel  or  the  front  of  her  foot  had 
"slipped  through  it",  which  gives  an  impression  of  its  size.  Her 
husband  says : 
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"It  appeared  to  be  a  big  monthfal  of  pblegm  that  had  been  there  for  some 
time,  the  edges  were  all  crusty  and  where  ber  foot  went  through  it  you  could 
see  the  marks  of  the  nails  in  the  bottom  of  her  Aoe." 

He  gives  its  size : 

"Where  It  started  I  Should  Judge  It  was  two  Inches  across  it,  but  where  it 
spread  it  was  about  flye  to  eight  inches  long  and  you  could  see  the  mark  of 
the  foot  sideways  in  it" 

This  is  the  only  evidence  on  the  subject,  on  the  plaintiff's  side.  At 
the  time  of  the  accident  no  one  connected  with  the  place  was  called 
to  look  at  the  condition.  The  defendant  called  employes  who  testi- 
fied that  the  stairways  were  cared  for  all  day,  and  that  no  such  con- 
ation existed.    They  knew  nothing  of  the  accident. 

The  exaggerations  of  this  interested  wife  and  biased  husband  are 
manifest.  It  is  difficult  to  understand  why  counsel  allowed  them, 
or  how  they  imposed  on  any  one.  The  "wet  spot"  of  the  husband's 
letter  is  changed  on  the  trial  to  a  mass  of  thick  phlegm  so  large  that 
it  is  incredible  that  any  human  being  cast  it  out.  She  says  it  had 
lain  there  two  or  three  days,  "for  it  had  dried  around  the  edges." 
This  is  not  evidence,  but  a  mere  statement  of  a  conclusion.  He  says 
it  was  "crusty"  on  the  edges,  had  been  there  for  "some  time",  and 
that  you  could  see  the  marks  of  the  nails  of  her  shoe  as  they  went 
through  it;  and  yet  she  had  on  ordinary  shoes  and  not  hobnail 
shoes. 

The  verdict  was  not  justified  either  on  the  law  or  the  facts.  There 
was  no  evidence  that  the  defendant  knew  of  the  mess  on  the  stairway 
described  by  the  plaintiff  and  her  husband,  nor  from  which  it  could 
be  found  that  it  was  there  so  long  that  in  ordinary  care  the  defend- 
ant should  have  known  of  it  and  removed  it.  It  could  not  remain 
there  long  with  people  constantly  walking  over  it,  to  say  nothing  of 
the  store  being  swept  and  cleaned  daily. 

.Moreover,  the  justice  charged  the  jury  that  they  could  find  a  ver- 
dict for  the  plaintiff  if  the  stairway  was  not  sufficiently  lighted,  al- 
though there  was  no  such  issue  on  the  pleadings.  The  exception  to 
this  is  also  fatal  to  the  judgment. 

Judgment  reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered,  costs 
to  abide  the  event.   All  concur. 


HASS  et  al.  T.  BRADY. 

(Supreme  Ck>urt,  Appellate  Term.    January  8,  1906.) 

1.  Httsbaitd  ard  WirE— Cbedtt  or  Husband— Rioht  of  Wifk  to  Plxdok. 

The  authority  of  a  wife  to  pledge  her  husband's  credit  for  the  pur- 
chase of  clothing,  cannot  be  presumed  where  she  and  ber  husband  are 
separated,  it  not  appearing  tiiat  be  had  neglected  to  supply  her  with 
such  clothing  and  other  necessaries  as  were  within  bis  means,  and  reason- 
ably suitable  to  the  station  in  life  wherein  the  parties  were  situated. 

[Ed.  Note. — For  cases  in  point,  see  toL  26,  Cent  Dig.  Husband  and 
Wife,  S  12a] 

2.  Same— L>iABn.TT  or  Husband. 

Where  a  husband  and  wife  separated,  and  there  was  no  evidence  that 
the  husband  had  neglected  to  supply  ber  with  such  clothing  and  other 
96N.T.S.— 28 
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necessarlee  as  were  within  bte  means,  and  reasonably  suitable  to  the  sta- 
tion In  life  wbereln  the  parties  were  situated,  the  fact  that,  by  the  wife's 
direction,  the  bill  for  clothing  sold  her  was  sent  to  her  husband,  did  not 
make  the  transaction  a  sale  to  the  latter,  or  release  the  wife  from  liabil- 
ity to  the  vendors. 

[Ed.  Note. — For  cases  in  point,  see  voL  26,  Cent  Dig.  Hnaband  and 
Wife,  {  123.] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventb 
District. 

Action  by  Samuel  Hass  and  another  against  Sadie  V.  Brady.  Judg- 
ment for  defendant,  and  plaintiffs  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN, 
JJ- 

Adam  Wiener,  for  appellants. 

Spencer,  Ordway  &  Wierum,  for  respondent. 

SCOTT,  P.  J.  In  November,  1904,  the  defendant,  a  married  wo- 
man of  large  independent  means,  living  apart  from  her  husband, 
ordered  from  plaintiffs  two  costumes  aggregating  in  value  $238,. 
which  she  directed  should  be  sent,  when  completed,  to  her  at  an 
hotel  at  which  she  then  resided,  and  at  the  same  time  directed  that 
the  bill  should  be  sent  to  her  husband.  She  had  no  direct  authority 
to  pledge  her  husband's  credit  for  the  purchase ;  her  authority  to  do 
so  cannot  be  presumed  from  the  fact  of  cohabitation,  for  she  and  her 
husband  were  separated,  and  there  is  not  the  slightest  evidence  that 
the  husband  had  neglected  or  refused  to  supply  her  with  such  clothing 
and  other  necessaries  as  were  within  his  means,  and  reasonably  suit- 
able to  the  station  in  hfe  in  which  the  partie;s  were  situated.  Upon 
the  evidence  there  was  a  total  lack  of  everything  necessary  to  show 
that  defendant  had  any  right  to  attempt  to  make  her  husband  liable 
for  these  particular  clothes  either  upon  the  ground  of  implied  agency, 
or  in  the  fulfillment  of  his  marital  duty  to  supply  his  wife  with  neces- 
saries. Wanamaker  v.  Weaver,  176  N.  Y.  75,  68  N.  E.  135,  65  L. 
R.  A.  529,  98  Am.  St.  Rep.  621 ;  Hatch  v.  Leonard,  165  N.  Y.  435. 
59  N.  E.  270. 

It  is  futile  to  urge,  as  the  respondent  does,  that  the  question  of  the 
husband's  liability  is  not  involved  in  this  appeal.  It  is  very  directly 
involved.  The  defendant  purchased  and  received  the  clothes  for  her 
own  use.  Her  contract  and  her  consequent  liability  was  complete, 
unless  her  husband  wa^  liable.  She  may  not  escape  liability  because, 
by  her  direction,  the  bill  was  sent  to  her  husband.  This  certainly 
did  not  make  the  transaction  a  sale  to  the  husband,  did  not  create 
any  liability  on  his  part,  and  does  not  show  or  even  tend  to  show  that 
plaintiffs  extended  the  credit  to  the  husband,  to  the  exclusion  of  the 
wife.  They  simply  complied  with  her  order.  If  she  had  directed 
the  bill  to  be  sent  to  her  bank,  and  the  bank,  for  lack  of  funds  to  her 
credit,  had  refused  to  pay,  it  is  certain  that  the  defendant  could  not 
have  thus  escaped  liability.  Upon  the  same  principle  she  cannot  es- 
cape now.  It  would  be  a  miscarriage  of  justice  to  deny  the  plain- 
tiffs all  relief,  simply  because  they  relied  upon  defendant's  erroneous 
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representation  that  her  husband  would  pay  the  bill.  And  yet,  if  the 
husband  is  not  liable,  this  judgment  would  work  just  such  a  miscar- 
riage. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event. 

BISCHOFF,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  In  their  suit  for  work,  labor,  and  serv- 
ices, and  materials  furnished,  it  was  incumbent  on  the  plaintiflfs  to 
prove  an  express  contract  with  the  defendant  for  clothing  ordered  by 
her  as  Mrs.  Daniel  M.  Brady,  for  "the  common-law  duty  of  a  husband 
to  support  his  family  has  not  been  changed  by  legislation  relating  to 
married  women.  *  *  *  The  liability  for  necessaries  furnished  to 
the  family  of  a  married  man  is  presumptively  and  ordinarily  upon 
the  husband,  unless  the  wife  by  express  agreement  charged  herself 
personally  with  the  same."  Grandy  v.  Hadcock,  85  App.  Div.  173, 
174,  83  N.  Y.  Supp.  90.  No  such  express  agreement  was  shown; 
in  fact,  the  preponderance  of  evidence  of  the  saleswoman  of  the 
plaintiffs',  and  of  the  defendant  herself,  tended  to  establish  sale  and 
credit  to  the  husband  of  the  defendant  in  nowise  contradicted  by 
evidence  of  the  way  the  plaintiffs  kept  their  books  and  entered  their 
charge  accounts,  or  by  the  direction  to  pay  aUmony  after  the  order  for 
the  goods  had  been  given  and  accepted,  or  by  much  otherwise  im- 
material to  the  issue  herein. 

True  it  is  that  husband  and  wife  were  living  apart,  but  that  fact  alone 
is  insufficient  to  relieve  him  of  his  marital  obligation,  though  it  may 
not  always  be  based  upon  the  theory  of  an  implied  agency,  as  the 
dictum  hi  Hatch  v.  Leonard,  165  N.  Y.  435,  438,  59  N.  E.  270,  would 
seem  to  import,  but  rather  upon  the  duty  cast  by  law,  because,  as  ap- 
pears from  the  testimony  herein,  "If  the  separation  is  not  due  to 
her  misconduct,  the  husband  will  continue  to  be  bound  to  furnish 
her  with  those  things,  which  are  reasonably  necessary  for  her  or  their 
children,  and,  if  he  fails  in  that  respect,  she  will  be  entitled  to  a  general 
credit  to  that  extent;  but  the  theory  or  implication  of  an  agency 
in  her  is  negatived  by  the  fact  of  the  separation.  If  she  is  not  ex- 
pressly authorized,  as  any  other  person  might  be,  to  act  as  his  agent, 
or  if  her  contracts  are  not  recognized  and  ratified  by  him,  his  lia- 
bility must  rest  upon  a  different  ground.  It  must  rest  upon  the  duty 
which  the  law  has  always  recognized  as  being  imposed  upon  him,  by 
virtue  of  their  marital  relation,  to  supply  her  with  what  she  needs 
in  her  condition  of  Ufe.  His  failure  to  perform  that  which  law  and 
duty  require  of  him  confers  upon  her  authority  to  act,  to  the  extent 
that  it  may  be  necessary  to  provide  herself  and  her  family  with  the 
reasonable  necessaries  of  Ufe."  Gray,  J.,  dissenting  opinion  in 
Hatch  V.  Leonard,  165  N.  Y.  435,  442,  59  N.  E.  270,  taken  as  state- 
ment of  the  rule  in  Constable  v.  Rosener,  82  App.  Div.  155,  81  N. 
Y.  Supp.  376,  which  latter  case  has  been  affirmed  above  on  the 
opinion  in  the  Appellate  Division. 

There  was  a  conflict  herein  between  the  wife  and  the  husband  as 
to  what  and  how  much  money  was  furnished  by  him  to  her,  but  no 
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dispute  that  the  wife  is  suing  the  husband  for  an  absolute  divorce,  and 
that  he  left  the  house  on  October  8th  and  ha^  not  been  back  since 
then.  The  determination  of  the  tnal  justice  upon  the  facts  should 
not  be  disturbed,  and  the  judgment  rendered  m  favor  of  the  defend- 
ant should  be  affirmed. 


SOHARNDORF  v.  ALTEN. 
(Supreme  Conrt,  Appellate  Term.    December  28,  1005.) 

1.  AvonoN  Sald— Pbopebtt  Ikoludeo — Evidence. 

BJvidence  held  to  sapport  a  finding  that  a  model  typewriter  was  in- 
cluded in  an  auction  sale  of  unassembled  parts  of  typewriters. 

2.  TBOTXB  ASD  CiOHVEBBIOIl— DAlCAaEB— Exoessivx  Davaobs. 

In  an  action  for  conversion  for  failure  to  deliver  a  completed  type- 
writer called  a  "Model"  bought  together  with  unassembled  parts  designed 
to  make  up  such  machines,  a  wltneds  testified  that  the  reasonable  value 
of  the  model  was  $50,  and  that  to  build  a  model  would  cost  $2,000  or 
$3,000.  It  did  not  appear  that  the  model  would  have  any  special  value 
to  the  purchaser.  It  was  shown  tliat  an  identical  machine  had  been  sold 
for  about  $3.    Beld,  that  a  verdict  of  $1,600  was  excessive 

MacLean.  J.,  dlBsenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Alfred  Scharndorf  against  Lee  Alten.    From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Reversed. 
•    Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE,  and  Mac- 

lean;jj. 

Steuer  &  Hoffman,  for  appellant 
Bogart  &  Bogart,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff's  assignor  purchased  at  auction  a 
great  quantity  of  unassembled  parts  designed  to  make  up  some  300 
typewriters.  There  was  on  exhibition  at  the  time  of  the  sale  one 
completed  typewriter  called  throughout  the  case  the  "Model."  It 
appears  that  it  was  one  of  three  models  made  up  some  time  previous- 
ly. After  the  sale  the  defendant,'^  who  was  apparently  the  person  for 
whom  the  sale  was  made  took  possession  of  the  model.  Plaintiff's 
assignor,  claiming  that  it  was  included  in  his  purchase,  demanded  its 
delivery  to  him,  and  this  being  refused,  assigned  to,  plaintiff  who  now 
sues  for  damages  for  the  conversion.  It  seems  to  have  been  conced- 
ed at  the  trial  that  the  main  question  to  be  determined  was  whether 
or  not  the  model  was  included  in  the  sale,  and  upon  this  issue  the 
jury  found  in  favor  of  the  plaintiff,  although  the  evidence  was  of  the 
slightest.  The  auctioneer  and  his  partner  swore  positively  that  it  was 
not  sold  or  offered  for  sale.  The  catalogue  of  the  goods  to  be  sold 
docs  not  include  it,  nor  does  the  bill  furnished  to  plaintiff's  assignor. 
The  owner  of  the  patents  for  the  machine,  apparently  disinterested, 
swore  that  the  model  belonged  to  him,  and  had  been  loaned  to  be  ex- 
hibited at  the  sale,  but  not  to  be  sold.  In  view  of  this  testimony,  I 
should  be  disposed  to  consider  the  verdict  as  contrary  to  the  evidence 
were  it  not  for  the  fact  that  there  was  evidence  that  at  the  sale  de£end- 
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ant  had  urged  plaintiff's  assignor  to  buy  the  plant,  and  had  stated  to 
him  then  that  tiie  model  was  included.  The  defendant  did  not  deny 
this  statement,  and  no  explanation  was  given  why  he  was  not  called 
to  the  stand.  The  jury  were  justified  in  believing  that  he  did  make 
the  statement,  and  also  in  beUeving  that  plaintiff's  assignor  relied  up- 
on it  in  buying  the  property.  If  this  were  so  the  defendant  could  not 
now  be  heard  to  deny  that  the  model  was  included  in  the  sale.  On 
the  question  of  damages,  however,  it  seems  to  me  that  the  verdict 
cannot  be  upheld.  Practically  the  only  testimony  that  can  in  any  way 
be  said  to  sustain  the  verdict  is  that  given  by  one  Uhlig,  the  inventor 
of  the  machine,  who  was  at  the  time  of  the  trial  in  the  employ  of  plain- 
tiff's assignor,  and  who  had  been  active  in  procuring  evidence  in 
plaintiff's  behalf.  He  testified  that  it  had  cost  $9,000  to  make  up  the 
three  models.    He  was  then  asked,  and  testified  as  follows: 

"Q.  What  la  the  reasonable  value  of  tbls  partlcniar  model — not  what  It 
odBt  yon  or  the  concern?  A.  Fifty  dollars.  Q.  Of  a  model,  I  said?  A.  Two 
or  three  thousand  dollars.  To  build  a  model  It  will  cost  two  or  three  thonsand 
doUara." 

It  seems  to  be  clear  that  the  witness  arrived  at  these  two  widely  di- 
vergent estimates  of  value  from  quite  different  standpoints.  Treated 
simply  as  a  typewriting  machine,  he  put  its  value  at  $60.  Considered 
as  a  model  to  be  used  in  assembling  parts  into  a  completed  machine, 
he  gave  it  a  very  much  larger  value.  It  seems  to  me  that  in  this  ac- 
tion the  latter  valuation  should  not  be  accepted  as  the  measure  of 
damages.  It  is  undoubtedly  true  that  the  plaintiff  in  such  an  action 
is  entitled  to  recover  the  value  of  the  chattels  to  him,  and  is  not  nec- 
essarily limited  to  the  market  value.  But  if  the  chattel  which  has 
been  converted  had  an  especial  and  peculiar  value  to  the  plaintiff, 
much  above  its  value  treated  merely  as  a  machine  without  reference 
to  its  use  the  facts  establishing  that  special  and  peculiar  value,  and 
the  value  itself  should  be  shown.  These  facts  were  not  shown  in  the 
present  case.  Apart  from  its  value  regarded  merely  as  a  typewriting 
machine,  we  may  perhaps  conjecture  that  it  would  have  an  especial 
and  peculiar  value  to  the  purchaser  of  the  unassembled  parts  as  a 
model  or  guide  to  the  assembling  of  the  parts  into  completed  instru- 
ments. It  does  not  appear  that  it  had  any  especial  value  to  plaintiff's 
assignor  for  this  purpose,  and  it  may  well  be  that  it  possessed  no 
such  value  to  him  at  all,  for  he  had  taken  into  his  employ  the  inventor 
of  the  machine  who,  it  may  be  assumed,  did  not  require  a  model  in 
order  to  assemble  the  parts.  Treated  merely  as  a  machine,  without 
regard  to  its  possible  use  as  a  model,  the  highest  estimate  placed  up- 
on its  value  was  $50,  and  it  was  shown  that  the  identical  machine  had 
been  bought  at  auction  for  $3  or  $3.50. 

I  think  that  the  evidence  on  the  subject  of  damages  was  entirely 
insufficient  to  support  the  verdict,  and  for  this  reason  the  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  result. 

GILDERSLEEVE,  J.,  concurs. 
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MacIvEAN,  J.  (dissenting).  It  is  in  evidence,  that  at  an  auction 
had  on  defendant's  premises  the  plaintiff's  assignor  bid  in,  among 
other  things,  the  lot  349  described  as  "entire  Secretary  Typewriter 
plant,  with  aU  dies,  jigs,  etc.,  about  360  sets,  about  500  boxes  of  parts, 
about  1,000  bases,  covers,  and  partly  finished  typewriters";  that  in 
the  bill  which  he  paid  was  an  item,  "349  Tjrpewriter  plant  complete 
$1,750";  that  in  the  printed  list  of  circular  of  the  sale  issued  by  the 
defendant  was  itemized  "complete  typewriter  plant  including  about 
300  sets  of  dies,  consisting  of  the  Secretary  "Typewriter,  a  machine 
which  embodies  the  greatest  perfection  in  typewriter  building. 
*■  *  *  The  construction  is  most  marvelous  and  simplest  of  its 
kind.  The  machine  has  not  been  placed  on  the  market  as  yet" ;  that 
in  the  announcement  of  the  sale  the  auctioneer  said  he  would  sell  a 
typewriter  and  the  entire  plant,  "you  see  it  on  the  table,"  including 
the  model  that  belonged  with  the  parts ;  and  that  after  the  sale  was 
over,  the  defendant  carried  away  the  tj'pewriter  saying  it  belonged 
to  him;  that  he  was  the  owner  of  it;  that  afterward  the  plaintiff's 
assignor  was  told,  "pay  your  bill,"  and  that  the  defendant  gave  his 
word  of  honor  the  plaintiff's  assignor  would  receive  the  machine,  up- 
on which  statement  the  checks  for  over  $4,000  were  given,  but  the 
defendant  refused  to  deliver  the  machine;  that  the  moneys  paid 
by  the  plaintiff's  assignor  in  checks  were  turned  over  by  the 
auctioneer  to  the  defendant,  in  whose  behalf  the  auctioneer  testified 
that  he  did  not  say  that  the  model  machine  was  part  of  the  plant; 
and  that  one  Adams  testified  that  the  machine  had  been  purchased  by 
him  before  and  that  he  merely  loaned  it  for  exhibition.  This  and  like 
evidence  prompted  the  court,  during  the  defendant's  side  of  the  case, 
to  remark  that  the  only  question  to  go  to  the  jury  was  whether  the 
model  was  included  in  the  typewriter  plant,  and  the  defendant's 
counsel  to  reply,"  ''Yes ;  the  only  question  to  go  to  the  jury  is  whether 
this  model  typewriter  went  with  the  other  property  that  was  sold." 
Upon  a  verdict  adverse,  judgment  went  against  the  defendant,  whose 
counsel  now  insists  that  the  action  was  improperly  for  conversion 
because  the  machine  concededly  belonged  to  another;  and  that  the 
verdict  of  $1,500  is  grossly  excessive,  no  market  value  having  been 
shown.  It  may  well  be,  however,  that  the  testimony  of  the  alleged 
purchaser,  certainly  interested  in  the  outcome  of  the  action,  was  not 
credited  by  the  jury  and  that  the  jury  found  that  to  a  purchaser  to 
whom,  however  skilled  in  mechanics  the  putting  together  of  the  vast 
number  of  separate  parts  would  be  more  than  a  puzzle,  a  single  model 
machine,  already  assembled,  would  be  of  the  value,  testified  to  in 
the  case,  of  $3,000. 

Lastly,  it  is  urged  that  the  verdict  is  grossly  against  the  weight  of 
evidence,  although  the  defendant  fortified  the  case  against  himself 
by  his  failure  to  go  upon  the  stand,  or  to  call  his  foreman  to  contra- 
dict the  testimony  of  the  plaintiff  and  his  witnesses  upon  the  one 
chief  issue  of  fact  in  the  case. 

The  judgment  should  be  affirmed,  with  costs. 
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GOUID  T.  OLYMPIC  MIN.  OO.  (two  caSM). 
(Sapreme  Court,  Appellate  Term.    December  27,  190S.) 

X,  Oo>F(ttA.TiOR8 — ^iNSFBonoN  or  Stockbooks — RsruaAi.  to  Pebmit — ^Peitai:.tt. 

Under  Stoolc  Corporation  Law,  Laws  1892,  p.  1840,  C.  688,  }  58,  imposing 
a  penalty  upon  each  ofllcer  of  a  corporation  who  refuses  to  exhibit  the 
■t(>ckboolc,  and  also  a  like  penalty  on  the  corporation,  an  officer  of  a  cor- 
poration iB  not  liable  as  such  for  failnre  to  exhibit  a  stockbook  not  in 
hla  possession. 

[Ed.  Not& — For  cases  In  point,  see  toL  12,  Coit  Dig.  Corporations, 
f  683.] 

2.  JuDemNi*— Cdmulatior  or  Peraltiks— Pbiob  Actior— Bab. 

Under  Stock  Corporation  Law,  Laws  1892,  p.  1840,  c.  688,  |  53,  Imposing 
a  penalty  upon  each  officer  of  a  corporation  who  refuses  to  exhibit  the 
stockbook,  and  also  a  like  penalty  on  the  corporation,  an  action  against 
a  coqwratlon  is  not  a  bar  to  a  subsequent  action  under  said  action  to 
recover  a  penalty  for  a  refusal  to  allow  inspection  of  a  stodcbook,  made 
after  the  commencement  of  the  prior  action. 

[Ed.  Note. — For  cases  In  point,  see  toL  30,  Cent  Dig.  Judgment,  H 
1116-1120.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Actions  by  Henry  A.  Gould  against  the  Olympic  Mining  Company 
and  others.  From  judgments  in  favor  of  plaintiff  in  action  No.  1 
defendants  appeal,  and  from  judgments  dismissing  the  complaint  in 
action  No.  2  plaintiff  appeals.  Judgment  in  first  action  reversed  as 
to  defendant  Harvey  and  affirmed  as  to  defendant  company.  Judgment 
in  second  action  reversed  as  to  defendant  company  and  judgment  in 
favor  of  defendant  Harvey  affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Bond  &  Babson,  for  appellant. 
Brussel  &  Beebe,  for  respondent 

MacLEAN,  J.  In  these  actions  to  recover  the  penalty  provided  by 
section  53  of  the  Stock  Corporation  Law,  Laws  1892,  p.  1840,  c.  688, 
for  refusal  to  allow  inspection  of  the  stodcbook  of  the  defendant  com- 
pany, a  foreign  corporation,  there  was  evidence  sufficient  to  warrant 
a  finding  that  demand  and  refusal  were  made  at  the  office  of  the  com- 
pany, but  no  evidence  that  the  stockbook  of  the  company  was  in  such 
<^ce,  for  the  book  offered  for  inspection  by  the  defendant  Harvey, 
manager  of  the  company,  from  which  it  is  claimed  extracts  were  not 
permitted  to  be  taken,  was  uncontradictedly  not  the  stockbook  of  the 
company.  The  defendant  Harvey  may  not  be  penalized,  as  an  officer, 
for  failure  to  show  what  was  not  in  his  possession,  and  so  the  judgment 
in  the  first  action  against  him  may  not  stand. 

The  first  two  actions  were  instituted  on  June  1,  1906,  for  refusal 
to  allow  inspection  on  May  29,  1905,  and  for  the  refusal  to  allow 
inspection  on  June  2d,  thereafter.  The  second  two  actions  were  insti- 
tuted against  the  same  defendants  the  day  following.  In  these  latter 
actions,  judgments  were  rendered  in  favor  of  the  defendants.  For 
the  reason  stated  in  the  first  two  actions,  the  judgment  in  favor  of  the 
defendant  Harvey  may  stand,  but  the  judgment  in  favor  of  the  defend- 
ant company  must  be  reversed,  and  a  new  trial  ordered,  for  this  may  not 
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be  determined  to  be  cumulation  of  penalties  under  the  decisions  in 
Griffin  V.  Interurban  St.  Ry.  Co.,  179  N.  Y.  438,  72  N.  E.  513,  and 
Cox  V.  Paul,  175  N.  Y.  328,  67  N.  E.  586,  for  the  second  actions  were 
instituted  for  the  refusal  occurring  only  after  the  commencement  of 
the  first  actions,  and  as  said  by  this  court  under  similar  circumstances 
"are  not  within  the  condemnation  expressed  by  the  Court  of  Appeals 
in  the  Topham  and  Scudder  Cases."  Matter  of  Transfer  Penalty 
Cases,  46  Misc.  Rep.  579,  580,  92  N.  Y.  Supp.  322. 

Judgment  in  the  first  action  against  the  defendant  Harvey  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event, 
and  judgment  against  the  defendant  company  affirmed,  with  costs. 

Judgment  in  the  second  action  in  favor  of  the  defendant  company 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event,  and  judgment  in  favor  of  the  defendant  Harvey  affirmed,  with 
costs.    All  concur. 


LUZZI  v.  CHARLES  B.  HAFF  00. 
(Supreme  Court,  Appellate  Term.    January  17,  1008.) 

NEGLIGENCB— CONTBIBUTOBT  NEOL.IOENCE. 

Where  one  saw  a  truck  slowly  approaching,  and  bad  abundant  oppor- 
tnnity  to  get  out  of  the  way,  but,  Instead,  stood  still  and  was  Injoted,  be 
was  guilty  of  contrlbutMy  negligence. 

[Ed.  Note. — For  cases  in  point,  aeervol.  87,  Cent  Dig.  Negligence,  i  86.] 

Blancbard,  X,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Pietro  Luzzi  against  the  Charles  E.  Haflf  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BLANCHARD  and  BOWL- 
ING, JJ. 

James,  Schell  &  Elkus  (Carlisle  J.  Gleason  and  Frederick  Mellor, 
of  counsel),  for  appellant. 

O'Neill  &  Shay  (Thomas  J.  O'Neill,  of  counsel),  for  respondent. 

SCOTT,  P.  J.  The  plaintiff's  own  evidence  clearly  shows  that  he 
was  guilty  of  contributory  negligence.  He  saw  the  truck  slowly  ap- 
proaching and  had  abundant  opportunity  to  get  out  of  its  way.  In- 
stead of  doing  so  he  stood  still  and  allowed  himself  to  be  injured. 

The  verdict  should  have  been  set  aside,  and  the  judgment  should 
now  be  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

DOWLING,  J.,  concurs. 

BLANCHARD,  J.  (dissenting).  It  is  entirely  clear  to  my  mind 
from  the  record  that  the  plaintiff  was  wantonly  run  down  by  the  de- 
fendant's truck,  whereby  he  received  his  injuries.  In  leaving  the 
place  he  was  in  to  avoid  the  car  he  may  have  erred  in  judgment  in  go- 
ing upon  the  wrong  side  of  the  track  upon  which  the  car  was  running, 
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but  that  does  not  prove  his  negligence.  The  truck  which  was  coming 
the  other  way,  with  its  left  wheels  between  the  two  tracks,  had  no  occa- 
sion, under  the  circumstances,  to  be  where  it  was.  The  plaintiflF  had 
a  right  to  assume  that  the  driver  of  the  truck  would  at  least  leave 
him  enough  space  to  stand  between  the  car  and  the  truck  as  they 
passed  each  other.  The  contention  that  the  plaintiff  should  have  run 
and  gotten  out  of  the  way  is  not  sustained  by  the  evidence.  He  testi- 
fies that  he  could  not  escape  either  by  running  before  the  car  or  be- 
fore the  truck,  without  peril ;  and  I  think  the  record  fully  bears  out 
his  statement.  There  is  no  exception  in  the  case  which  calls  for  a  re- 
versal of  the  judgment.  On  the  evidence  the  jury  was  justified  in 
finding  the  defendant  guilty  of  negligence,  and  the  plaintiff  free  from 
contributory  negligence. 

The  damages  are  not  excessive,  and  the  judgment  should  be  affirm- 
ed, with  costs. 


(109  App.  Dlv.  831.) 

FIELD  V.  NEW  YORK  CITT  KT.  CO. 

(Sapreme  Court,  Appellate  Division,  Second  Department    December  29,  1905.) 

1.  Dakaoes— Pkbsorai,  Injdbies— Evidence  of  Disease— Admissibiutt. 

Where,  In  an  action  for  personal  iDjuries,  the  evidence  showed  that 
a  varicose  vein  did  not  exist  in  the  injured  leg  before  the  accident  and 
was  diecovered  immediately  afterwards,  it  was  proper  to  i)ermit  a  physi- 
cian to  testify  ttiat  at  the  time  of  the  trial  plaintiff  was  suffering  from 
a  varicose  vein  In  the  injnred  leg  though  be  could  not  ascribe  it  to  the 
accident 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15.  Cent  Dig.  Damages,  ff  478- 
480.] 

2.  Cabbiebs— Injubt  to  Passengkb— Evidence— Rkcobd  of  Aooidbnt. 

In  an  action  against  a  street  railway  company  for  injuries  sustained 
by  a  passenger,  evidence  that  one  of  its  rules  required  a  report  of  the 
happening  of  an  accident  was  admissible  as  enpplcmenting  the  evidence 
that  the  conductor  in  charge  of  the  car  bad  made  no  report  of  the  ac- 
cident, and  that  none  occurred. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Augustus  M.  Field  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT;  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

William  E.  Weaver,  for  appellant. 
Timothy  Power,  for  respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff  claims  to  have  been  injured 
by  the  negligent  starting  of  one  of  the  defendant's  trolley  cars,  while  he 
was  attempting  to  board  it  on  Third  avenue  at  Stuyvesant  street  in  the 
borough  of  Manhattan.  The  appellant  raises  no  question  on  the  ap- 
peal as  to  the  facts  of  the  accident,  but  confines  its  assertion  of  grievance 
to  two  rulings  at  the  trial. 

One  of  these  rulings  relates  to  the  reception  of  the  evidence  of 
the  plaintiff's  doctor,  to  the  effect,  that  at  the  time  of  the  trial  the 
plaintiff  was  suffering  from  a  varicose  vein  in  the  injured  leg.    Al- 
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though  the  doctor  admitted  that  he  could  not  ascribe  it  to  the  acddent, 
the  evidence  was  proper,  inasmuch,  as  it  was  proven  that  it  did  not  ex- 
ist before  the  accident  and  was  discovered  in  the  injured  member  im- 
mediately afterwards. 

•  But  it  was  error  to  exclude  the  evidence,  offered  on  the  defendant's 
behalf,  designed  to  show  that  one  of  its  rules  required  that  a  report 
be  made  to  it  of  the  happening  of  an  accident.  The  defendant  was 
entitled  to  insist  that  no  accident  had  occurred ;  it  was  permitted  to  prove 
that  no  report  of  the  accident  had  in  fact  been  made  by  the  conductor 
in  charge  of  the  car ;  and  it  was  entitled  to  strengthen  and  supplement 
this  evidence,  by  competent  proof  that  one  of  its  rules  required  such 
a  report  to  be  made  in  all  cases.  See  Shadletsky  v.  New  Yoiic  City 
Ry.  Co.  (Sup.)  88  N.  Y.  Supp.  1014. 
The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered,  costs 
to  abide  tbe  event    All  concor. 


<109  App.  DlT.  898.) 

BERNSTEIN  v.  CITY  OF  MT.  VERNON. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29,  19(K>.) 

1.  Mumcn^Ai.  OoKPOBATioNS— Stbeei»— Charob  of  Oeadb— Pbopirtt  Owhks 

— REMKDraS. 

Laws  1892,  c.  182,  H  168,  187,  anttaorize  the  city  of  Mt  Vernon  to  alter 
or  change  the  grade  of  any  street  or  highway  or  any  part  thereof,  and 
the  latter  section  provides  for  compensation  to  property  owners  injured 
by  such  Improvements,  and  the  manner  In  which  their  damages  shall  be 
ascertained  and  determined.  Held,  that  for  an  Injury  occasioned  to  a 
property  owner  as  the  result  of  an  alteration  of  an  existing  gcoAe  in  a 
proceeding  commenced  under  such  act  the  property  owner  had  no  remedy 
except  that  therein  provided. 

[Bd.  Note. — For  cases  in  point,  see  vol.  86,  Cent  Dig.  Municipal  Cor- 
porations, I  989.] 

2.  Sake— Action  fob  Dasiaoes. 

In  an  action  by  an  adjoining  property  owner  against  the  city  of  Mt 
Vernon  for  damages  suffered  by  an  alleged  change  of  grade  the  borden 
was  on  the  plaintiff  to  affirmatively  show  that  the  common  council  in 
making  the  improvement  did  not  comply  with  Laws  1892,  c.  182,  ff  168, 
187,  authorizing  the  change  of  such  grade,  and  that  the  proceedings  were 
illegal. and  void,  in  order  to  establish  a  prima  facie  case. 

Appeal  from  Westchester  County  Court 

Action  by  Sarah  Bernstein  against  the  city  of  Mt.  Vernon.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  it  appeals.    Reversed. 

Argued  before  WOODWARD,  JENKS,  RICH,  and  MILLER,  JJ. 

Arthur  M.  Johnson  (Isaac  N.  Mills,  on  the  brief),  for  appellant. 
William  J.  Marshall,  for  respondent. 

RICH,  J.  A  recovery  was  had  in  this  action,  upon  the  theory 
that  the  defendant,  in  altering  the  grade  of  South  Seventh  avenue, 
proceeded  without  authority  of  law ;  and  its  action  being  illegal  and 
wrongful,  it  became  liable  to  the  plaintiff,  her  title  extending  to  the 
center  of  the  street,  for  the  damages  sustained  by  her  as  the  result 
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thereof.  Authority  is  conferred  upon  the  defendant  to  alter  of 
change  the  grade  of  any  street  or  highway  or  any  part  thereof.  Chap- 
ter 182,  §§  168,  187,  of  the  Laws  of  1892.  The  latter  section  also 
provided  for  compensation  to  property  owners  injured  by  such  im- 
provements, and  the  manner  in  which  their  damages  shall  be  ascertain- 
ed and  determined.  For  an  injury  occasioned  as  the  result  of  a  change 
or  alteration  of  an  existing  grade,  in  a  proceeding  commenced  under 
the  provisions  of  this  section,  a  property  owner  has  no  remedy,  except 
that  therein  provided.  And  in  a  case  where  all  the  requirements  of 
this  section  have  been  complied  with,  and  the  common  council  has 
proceeded  under  its  provisions,  a  property  owner  injured  by  the 
improvement  cannot  maintain  an  action  to  recover  damages.  The 
remedy  provided  by  this  section  cannot  be  invoked,  except  in  cases 
•of  lawful  change  of  grade,  but  where  the  alteration  is  made  without 
complying  with  the  requirements  of  section  187,  the  action  of  the 
municipal  authorities  is  illegal  and  void,  and  the  remedy  of  the  prop- 
erty owner  is  by  action  to  recover  the  damages  sustained.  Folmsbee 
V.  City  of  Amsterdam,  142  N.  Y.  118,  36  N.  E.  821. 

I  think  the  evidence  was  sufficient  to  establish  an  e»sting  grade 
of  South  Seventh  avenue  prior  to  making  the  improvement  and  alter- 
ation in  question.  If  the  defendant  in  altering  this  grade  proceeded 
under  its  charter  provisions,  this  action  cannot  be  maintained.  The 
presumption  i^  that  the  municipal  authorities  acted  in  accordance 
with  the  law,  and  this  presumption  continues  until  the  contrary  is  made 
to  appear.  Matter  of  Mayor,  Vanderbilt  Avenue,  95  App.  Div.  533, 
88  N.  Y.  Supp.  769.  The  burden  was  thus  cast  upon  the  plaintiff 
of  showing  affirmatively  that  the  common  council  in  making  this 
improvement  did  not  comply  with  the  provisions  of  section  187  of 
the  statute.  This  she  failed  to  do,  and  no  duty  rested  upon  the  de- 
fendant to  establish  compliance  with  the  charter  provisions  until  the 
plaintiff  had  at  least  made  a  prima  facie  case  establishing  her  cause 
■of  action.  The  plaintiff  gave  no  evidence  upon  this  subject ;  and  in 
this  respect  she  failed  to  establish  a  cause  of  action,  and  defendant's 
motion  made  at  the  dose  of  the  plaintiff's  case  ought  to  have  been 
granted,  and  the  exception  taken  to  the  refusal  of  the  learned  trial 
court  presents  an  error  which  requires  a  reversal. 

The  order  denying  defendant's  motion  for  a. new  trial  must  be 
reversed,  and  a  new  trial  panted ;  costs  to  abide  the  event. 

WOODWARD  and  JENKS,  JJ.,  concur.  MILLER,  J.,  concurs 
in  result. 
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(48  MlBC.  Bep.  166.) 

In  re  STIKEMAN'S  WILL. 

(Surrogate's  Court,  Westchester  Connty.    Angntrt,  1005.) 

OOBPORATIOITS — COITSOLIDATION — ToWCm    OF    CONSOLIDATED    CORPORATION. 

Where  testator  named  a  banlclng  corporation  as  his  executor,  and 
thereafter  a  trust  company,  organized  under  a  special  act  of  the  Legis- 
lature which  gave  it  no  power  to  act  as  administrator  or  executor,  merged 
with  the  banking  corporation,  the  consolidated  corporation  did  not  succeed 
to  the  right  to  act  as  executor ;  the  bank  having  gone  out  of  the  bttslnesB 
as  a  separate  corporatlcm  In  consequence  of  the  merger. 

In  the  matter  of  the  probate  of  the  will  of  Hortense  Stikeman. 
Petition  dismissed. 


Edward  E.  Sprague,  for  petitioner. 
Charles  R.  Pelgram,  for  contestant. 


SILKMAN,  S.  The  petition  for  probate  is  made  by  the  Title 
Guarantee  &  Trust  Company. 

The  contestant  urges  that  the  Title  Guarantee  &  Trust  Company 
has  no  standing  to  petition  for  the  probate  of  the  decedent's  will, 
for  the  reason  that  it  is  not  named  as  executor  in  the  instrument 
propounded.  The  Manufacturers'  Trust  Company,  the  corporation 
named  as  executor  subsequent  to  the  execution  of  the  testamentary 
paper  and  on  or  about  the  31st  day  of  October,  1902,  entered  into  an 
agreement  of  merger  with  the  Title  Guarantee  &  Trust  Company. 
By  the  terms  of  this  merger  the  capital  stock  of  the  Title  Guarantee 
&  Trust  Company  was  increased  by  the  sum  of  $375,000,  and  which 
increase  was  issued  in  exchange  for  the  capital  stock  of  the  Manu- 
facturers' Trust  Company  amounting  to  $500,000.  The  agreement  of 
merger  was  carried  out,  tiie  capital  stock  of  the  Manufacturers'  Trust 
Company  was  retired,  and  it  went  out  of  business  as  a  separate  corpo- 
ration. 

The  Title  Guarantee  &  Trust  Company  was  not  organized  under  the 
general  statutes,  but  under  the  name  of  the  "German-American  Loan 
&  Trust  Company  of  New  York,"  and  received  its  corporate  life 
through  chapter  392,  p.  552,  of  the  Laws  of  1882.  The  powers  given 
to  it  were  the  general  powers  and  privileges  of  corporations  other 
than  money  corporations.  It  was  empowered  to  guaranty  mortgages 
and  titles  to  real  estate,  to  act  as  fiscal  or  transfer  agent,  trustee, 
guardian,  receiver,  court  depository,  etc.  What  power  it  was  given 
to  do  a  tanking  business  is  contained  in  the  following  language : 

"To  receive  deposits  of  money,  securities  and  other  personal  property  from 
any  person  and  to  loan  money  on  real  or  personal  security." 

This  language  is  similar  to  that  used  in  section  156  of  the  Banking 
Law.  Heydecker's  Gen.  Laws,  p.  3026,  c.  37.  The  charter  was 
amended  by  chapter  367,  p.  551,  of  the  Laws  of  1883,  and  its  powers 
were  somewhat  enlarged,  but  I  do  not  find  any  specific  mention  of 
the  power  to  act  as  executor  or  administrator.  By  chapter  167,  p. 
186,  of  the  Laws  of  1884,  the  name  of  the  "German-American  Loan  & 
Trust  Company  of  New  York"  was  changed  to  that  of  the  "Title 
Guarantee  &  Trust  Company."    The  merger  of  the  Title  Guarantee 
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&  Trust  Company  and  the  Manufacturers'  Tru*t.  Company,  it  is 
claimed,  was  accomplished  under  the  authority  of  section  163  (page 
3032)  of  the  Banking  Law,  which  reads : 

"Brery  trust  company  incorporated  by  special  law  sliall  possess  the  povrers 
of  trust  companies  Incorporated  under  this  chapter  and  shall  be  subject 
to  «ucb  provisions  of  this  chapter  as  are  not  inconsistent  with  the  special 
laws  relating  to  such  specially  chartered  company." 

One  of  the  powers  granted  to  trust  companies  incorporated  under 
general  law  is  the  power  to  merge  with  another  company  so  in- 
corporated under  section  34  (page  2973)  of  the  Banking  Law,  and 
another  is  the  power  to  accept  the  appointment  of  executor  and 
trustee  under  a  will  or  the  office  of  administrator. 

The  attorney  for  contestant  urges  that  the  Title  Guarantee  & 
Trust  Company  is  not  a  trust  company  within  the  contemplation  of 
the  language  of  said  section  163.  While  I  think  the  contention  is 
without  merit, — ^nevertheless,  if  this  court  were  to  determine  the 
question  as  it  is  presented  by  the  contestant,  it  would  be  called  upon 
to  decide  a  question  which  indirectly  would  vitally  affect  the  rights 
and  franchises  of  a  corporation  in  which  enormous  interests  are  in- 
volved. It  is  a  question,  whatever  the  jurisdiction  of  this  court, 
which  should  be  determined  by  a  court  of  superior  power  and  jurisdic- 
tion, and  upon  the  initiative  of  the  people  of  the  state  through  their 
Attorney  General.  It  is  sufficient,  in  order  to  dispose  of  this  pro- 
ceeding, to  determine  whether  the  Title  Guarantee  &  Trust  Company, 
by  virtue  of  such  merger,  has  succeeded  to  the  right  to  act  as  ex- 
ecutor under  a  will  wherein  the  Manufacturers'  Trust  Company  had 
been  nominated.  The  answer,  I  think,  must  be  in  the  negative.  The 
powers,  duties,  and  liabilities  of  the  Manufacturers'  Trust  Company 
were  strictly  those  of  a  banking  corporation  organized  under  the  pro- 
visions of  the  general  law.  On  the  other  hand,  the  Title  Guarantee 
&  Trust  Company,  while  it  may  have  all  the  powers,  duties,  and 
liabilities  that  would  pertain  to  a  corporation  organized  under  the 
general  law,  nevertheless  it  has  larger  and  greater  liabilities  and  obli- 
gations by  reason  of  its  business  of  guarantying  mortgages  and  tht- 
titles  to  real  estate. 

The  will  was  made  before  there  was  any  suggestion  of  merger  be- 
tween the  two  companies,  and  therefore  it  could  not  have  been  in  con- 
templation of  the  willmaker  at  the  time  of  the  execution  of  his  testa- 
mentary instrument.  It  is  argued  that  all  that  the  law  permitted  a 
corporation  to  do  must  be  presumed  to  be  in  the  mind  of  the  trust- 
maker,  but  this,  I  think,  would  be  straining  the  rule  as  to  presump- 
tion beyond  its  legitimate  purpose.  We  are  to  gather,  if  we  can, 
the  intention  of  the  testator.  We  find  him  appointing  a  strictly  and 
purely  banking  corporation  as  his  executor  and  trustee.  This  cor- 
poration has  gone  out  of  existence,  its  capital  stock  has  been  retired, 
it  has  become  part  of  the  Title  Guarantee  &  Trust  Company,  and  all 
its  assets  (whatever  they  may  have  been)  are  now  subject  to  all  the 
liabilities  and  obligations  of  the  Title  Guarantee  &  "Trust  Company, 
whether  such  obligations  have  arisen  under  the  banking  side  of 
their  business  or  under  the  title  and  mortgage  insurance  side.  There 
was  no  vested  nor  inchoate  right  obtained  by  the  Manufacturers' 
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Trust  Coim>any  by  reason  of  its  having  been  named  as  executor  in 
the  will.  This  right  to  administer  became  vested  or  inchoate  only 
upon  the  death  of  the  testator,  and  at  that  time  the  corporation 
named  was  not  in  existence,  had  no  capital  stock,  nor  any  ofHcial  ex- 
istence as  a  distinct  corporation. 

The  petition  must  be  dismissed  upon  the  ground  that  the  petitioner 
is  a  stranger  to  the  will  and  to  its  probate. 


In  re  BIRDSAUL 
(St  Lawrence  County  Court    December  13,  1905.) 

Wi-nTEssES — PBimjEOE  or  Witness  Accusid  ukdeb  Oamb  Laws. 

Game  Laws,  Laws  1900,  p.  68,  c.  20,  f  193,  providing  tbat  "no  persoB 
shall  be  excused  from  testifying  In  any  civil  or  criminal  action  or  pro- 
ceeding taken  or  bad  wader  this  act  upon  the  ground  that  his  testimony 
might  tend  to  convict  him  of  a  crime,"  applies  only  to  a  person,  not  a  de- 
fendant, called  as  a  witness  either  in  a  civil  or  criminal  action,  and  does 
not  include  a  defendant  put  upon  the  witness  stand  by  the  people. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60,  Cent.  Dig.  Witnesses,  H 
1012-1046.] 

Appeal  from  Justice  Court. 

Alfred  W.  Birdsall  was  fined  for  contempt  in  refusing  to  testify  in 
an  action  brought  against  him  and  another  to  recover  a  penalty  for 
violation  of  the  game  laws,  and  he  appeals.     Reversed. 

This  proceeding  grew  out  of  an  action  brought  against  the  appellant  and 
one  Absalom  P.  Harper  to  recover  a  penalty  for  killing  a  wild  deer  and  havlng- 
the  venison  therefrom  In  tlielr  possession  July  15,  1905,  in  the  town  of  H(^ 
klnton  In  this  county  The  action  was  brought  on  for  trial  before  a  Justice- 
of  the  peace  of  Parlshvllle  September  4,  1905.  The  defendant  Birdsall  was 
subpoenaed  by  the  people,  and  after  being  duly  affirmed  was  examined  by 
counsel  for  the  people.  After  answering  several  questions  he  refused  to- 
answer  whether  on  or  about  the  time  and  at  the  place  alleged  he  shot  a.  wild 
deer,  and  later  on  he  refused  to  state  whether  he  knew  of  the  killing  of  a 
wild  deer  either  by  himself  or  the  defendant  Harper  at  the  time  and  place- 
alleged.  The  witness  put  bis  refusal  to  answer  on  the  ground  tbat  his  an- 
swers might  tend  to  convict  hlui  of  a  crime,  or  incriminate  him.  His  atten- 
tion was  called  to  section  193  of  the  forest  flstt,  and  game  law  (Laws  1900, 
p.  68,  c.  20)  as  offering  him  protection,  and  the  court  directed  the  witness  to- 
answer,  which  be  again  refused  to  do.  Application  was  made  September  9,^ 
1905,  under  section  2975  of  the  Code  of  Civil  Procedure,  to  punish  the  wit- 
ness for  contempt  in  refusing  to  testify.  A  warrant  was  Issued,  the  witness 
arraigned,  and  the  matter  brought  on  for  determination  before  the  Justice 
September  15th.  The  witness  appeared  In  person  and  by  counsel  and  objected 
to  the  Imposition  of  a  fine  on  two  grounds:  (a)  That  the  witness  could  not  be 
fined  under  this  section,  for  the  reason  that  so  long  as  he  testified  In  part  he 
did  not  "refuse  to  testify"  as  contemplated  by  the  statute ;  and  (b)  that  the 
witness  could  not  be  compelled  to  answer  a  question  which  would  tend  to 
incriminate  him.  The  court  then  Imposed  a  fine  of  $10  and  60  cents  costf 
upon  the  witness,  and  from  the  Judgment  for  that  sum  entered  herein  this 
appeal  has  been  taken. 

Theodore  H.  Swift,  for  appellant. 
Warren  O.  Daniels,  for  respondents. 
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HALE,  J.  Counsel  on  both  sides  have  submitted  the  case  with 
the  request  that  the  court  determine  the  construction  of  section  193 
of  the  forest,  fish,  and  game  law  (Laws  1900,  p.  58,  c.  20),  to  the  ex- 
clusion of  any  question  of  practice  involved  it  being  conceded  by  coun- 
sel for  the  people  that  no  contempt  can  be  predicated  of  defendant's 
refusal  if  he  was  not  compellable  to  testify,  and  that  that  question  may 
be  determined  on  this  appeal  as  from  a  judgment  rendered  by  a 
justice's  court ;  and  I  understand  the  concession  to  be  made  byappellant's 
counsel  that  if  defendant  is  compelled  to  answer  the  fine  imposed  is 
not  objected  to  nor  the  regularity  of  the  proceeding  questioned. 

In  my  opinion  section  193  of  the  game  law  is  not  intended  to  apply 
to  a  party  to  the  action.    The  first  part  of  the  section  reads  as  follows : 

"No  person  shall  be  excnsed  from  testifying  In  any  civil  or  criminal  action 
or  proceeding  taken  or  bad  under  tbls  act  upon  the  ground  that  bis  testimony 
might  te3}&  to  convict  him  of  a  crime." 

It  will  be  observed  that  no  distinction  is  made  between  civil  and  crimi- 
nal acticms,  or  other  proceedings,  if  any,  which  may  be  taken  or  had 
under  the  game  law,  so  that,  if  these  words  are  to  be  taken  literally, 
a  sole  defendant  in  a  criminal  action  would  have  no  greater  claim  to  be 
excused  from  testifying  than  would  a  sole  defendant  in  a  civil  action. 
But  section  6  of  article  1  of  the  state  Constitution  provides  that  no  per- 
son shall  "be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself."  The  fifth  amendment  to  the  Constitution  of  the  United 
States  contains  the  same  prohibition.  We  must  conclude,  therefore, 
either  that  this  part  of  section  193  does  not  relate  to  a  party  to  a  crimi- 
nal action,  or  that  it  is  unconstitutional.  But  it  relates  as  much  to  a 
criminal  as  to  a  civil  action,  and  it  can  hardly  be  rejected  as  unconsti- 
tutional as  to  one  and  sustained  as  constitutional  as  to  the  other. 

No  statute  is  to  be  condemned  as  unconstitutional  if  it  is  capable  of  a 
construction  which  will  save  it  from  such  condemnation.  It  is  quite  ap- 
parent that  if  it  does  not  relate  to  a  party  to  a  criminal  J^ction  it  may 
be  saved,  if  the  protection  accorded  to  a  witness  not  a  party  is  coexten- 
sive with  the  risk  taken  by  him  in  giving  his  testimony. 

Section  837  of  the  Code  of  Civil  Procedure  provides  that: 

"A  competent  witness  shall  not  be  ezcased  trom  answering  a  relevant  cnie»- 
tion  on  the  ground  only  that  the  answer  may  tend  to  cstabllRh  the  fact  that 
be  owes  a  debt  or  is  otherwise  subject  to  a  civil  suit  But  this  provision  does 
not  require  a  witness  to  give  an  answer  which  will  tend  to  accuse  himself 
of  a  crime  or  a  misdemeanor,  or  expose  him  to  a  penalty  or  forfeiture;  nor 
does  it  vary  any  other  rule  respecting  the  examination  of  a  witness." 

This  well-established  rule  of  evidence,  operating  in  all  civil  cases, 
must  have  been  intentionally  set  aside  by  tiie  Legislature  in  framing 
section  193  of  the  game  law,  if  respondents'  claim  is  correct.  Perhaps 
it  is  within  the  power  of  the  Legislature  to  go  to  the  extent  of  provid- 
ing that  a  witness  may  be  compelled  to  answer  a  relevant  question, 
even  though  his  answer  may  tend  to  establish  the  fact  that  he  has  sub- 
jected himself  to  a  penalty  or  forfeiture.  Lees  v.  United  States,  150 
U.  S.  476,  14  Sup.  Ct.  163,  37  L.  Ed.  1150,  seems  to  be  to  the  contrary. 
But  I  hesitate  to  arrive  at  the  conclusion  that  the  Legislature  has  tried 
to  go  that  far  in  this  case,  because  it  is  so  contrary  to  all  that  we 
have  been  accustomed  to.    The  whole  tenor  of  the  statutes  which 
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have  been  passed  from  time  to  time  compelling  testimony  from  wit- 
nesses who  were  participants  in  prohibited  acts  has  been  to  savfe  them 
from  all  direct  punitory  {lability.  In  People  ex  rel.  Lewisohn  v. 
O'Brien,  176  N.  Y.  263,  68  N.  E.  353,  the  Court  of  Appeals  held  that 
section  342  of  the  Penal  Code  as  it  stood  prior  to  the  amendment  of 
1904,  which  provided  that  "no  person  shall  be  excused  from  giving 
testimony  upon  any  investigation  or  proceeding  for  a  violation  of 
this  chapter  [i.  e.,  on  gaming]  upon  the  ground  that  such  testimony 
would  tend  to  convict  him  of  a  crime;  but  such  testimony  cannot 
be  received  against  him  upon  any  criminal  investigation  or  pro- 
ceeding"—did  not  give  sufficient  immunity  to  a  witness  not  him- 
self a  party,  and  accordingly  held  the  witness  not  in  contempt  for  re- 
fusal to  answer  the  questions  put  to  him.  In  1904  the  witness'  privi- 
l^e  in  gaming  cases  was  enlarged,  so  as  to  include  not  only  immun- 
ity from  prosecution  for  the  crime,  but  to  provide  that  he  shall  not  be 
"subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which  he  may  so  testify  or 
produce  evidence,  documentary  or  otherwise." 

I  have  made  a  careful  examination  of  all  the  similar  statutes  that 
occur  to  me,  but  find  none  which  has  gone  to  the  extent  claimed  for 
this  one.  If  respondents'  claim  is  sustained,  the  prosecution  under 
the  game  law  by  civil  action  for  a  penalty,  which  is  enforced  by  exe- 
cution against  the  person  and  by  actual  confinement  in  a  prison  at  the 
rate  of  one  day  for  each  dollar  recovered  (section  189),  will  make  the 
game  law  the  only  law  upon  the  statute  books  having  this  drastic 
remedy.  That  the  game  laws  ought  to  be  enforced  does  not  admit 
of  dispute,  but  the  wisdom  of  seeking  exceptional  remedies  may  well 
be  doubted ;  and  I  cannot  impute  to  the  Legislature  an  intent  to  seek 
the  very  unusual  remedy  which  the  construction  asked  for  would 
give.  I  believe  the  true  intent  and  meaning  of  section  193  to  be  that 
when  a  person  not  a  defendant  is  called  as  a  witness,  either  in  a  civil 
or  criminal  action,  he  is  not  excused  from  giving  evidence  against 
another  person  upon  the  ground  that  his  testimony  might  tend  to 
convict  him  of  a  crime,  and  that  the  section  cannot  be  held  to  include 
a  defendant  put  upon  the  witness  stand  by  the  people. 

Judgment  reversed. 
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(lOe  App.  DlT.  879.) 

BRTAN  V.  MADDSN. 

(Sapreme  Oonrt,  Appellate  DlTlslon,  Second  Department    December  29,  1905.) 

1.  BANKBmnray— Pbktkbbnoss. 

An  assignment  of  contracts  by  a  husband  to  his  wife  within  fonr  months 
of  the  filing  of  his  petition  In  bankruptcy,  while  she  knew  that  he  was  In- 
eolvent  and  that  he  Intended  to  file  the  petition,  was  a  voidable  prefer- 
enca 

[Ed.  Note.— For  cases  in  point,  see  vol.  6,  Cent  Dig.  Bankruptcy,  |  255.] 

Z  Sauk— Seitiro  Abidk. 

Where  an  assignment  by  a  bankrupt  to  his  wife  of  certain  contracts 
was  voidable  as  a  preference,  and  he  thereafter  assigned  them  under  or- 
der of  court  to  the  trustee  in  bankruptcy,  who  sold  them  at  public  sale, 
the  purchaser  could  sue  to  have  the  asslgnmoit  to  the  bankrupt's  wife 
set  aside. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  A.  Bryan  against  Matilda  L.  Madden,  impleaded 
with  the  Equitable  Life  Assurance  Society  of  the  United  States. 
From  a  judgment  in  favor  of  plaintiff,  defendant  Madden  appeals. 
Affirmed. 

See  78  N.  Y.  Supp.  220. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETf,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Thaddeus  D.  Kenneson,  for  appellant. 

George  E.  Morgan  (Charles  N.  Morgan,  on  the  brief),  for  respondent. 

HIRSCHBERG,  P.  J.  The  judgment  sets  aside  an  assignment  of 
certain  contracts  which  William  J.  Madden  made  to  the  appellant, 
his  wife,  as  void  under  the  national  bankruptcy  act.  Madden  filed  his 
petition  in  voluntary  bankruptcy  on  August  3,  1900,  and  was  duly 
adjudged  a  bankrupt,  and  a  trustee  in  bankruptcy  was  appointed. 
He  made  the  assignment  of  fhe  contracts  to  his  wife  on  July  14, 

1900,  thus  giving  her  a  preference  as  a  creditor  within  four  months 
of  the  filing  of  the  petition,  and  rendering  the  assignment  voidable 
by  the  trustee,  under  tlje  terms  of  the  act.  She  knew  that  he  was 
insolvent  at  the  time,  and  that  he  intended  to  file  a  petition  in  bank- 
ruptcy. I  think  a  prima  facie  case  for  relief  was  established,  and 
there  can  be  no  doubt  of  the  jurisdiction  of  the  state  court.  Bardes 
v.  Hawarden  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175  • 
Houghton  V.  Stiner,  32  App.  Div.  171,  87  N.  Y.  Supp.  10;  VoUkom- 
mer  v.  Frank,  107  App.  Div.  594, 95  N.  Y.  Supp.  324. 

The  serious  question  is  as  to  the  plaintiff's  right  to  maintain  the 
action.  On  December  4,  1900,  the  trustee  presented  a  petition  to  the 
District  Court  of  the  United  States  asking  for  an  order  directing 
Madden  to  assign  the  contract  to  him,  and  an  order  to  that  effect 
was  thereafter  made,  pursuant  to  which  Madden  did  on  January  12, 

1901,  assign  the  contract  to  the  trustee.  This  was,  however,  subject 
to  whatever  rights  the  appellant  may  have  had  by  virtue  of  the  as- 
signment to  her.  Thereafter,  on  March  5, 1901,  an  order  was  made 
by  the  District  Court  directing  the  trustee  to  advertise  and  sell 
at  public  auction  the  bankrupt's  interest  in  the  contracts;  a  sale 

96N.T.S.— 80 
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was  made  as  directed  and  duly  ccmfirmed,  and  the  trustee  executed 
an  assignment  to  the  purchaser  of  the  contracts  and  all  moneys 
due  and  to  grow  due  under  them  subject  only  to  an  interest  not 
germane  on  this  appeal.  The  plaintiff  succeeded  by  purchase  and 
assignment  to  all  the  rights  of  the  purchaser  at  the  sale  directed  by 
the  court.  The  object  of  the  proceedings  was  clearly  to  confer  upon 
the  purchaser  at  the  judicial  sale  all  the  interest  and  rights  of  the 
trustee,  and  I  see  no  reason  for  not  holding  that  that  object  was  ac- 
compUshed.  Otherwise  the  purchaser  acquired  nothing  of  value  at 
the  sale,  although  the  trustee  certainly  parted  with  his  right  to 
assail  the  assignment  to  the  appellant  and  to  reap  whatever  financial 
results  might  flow  therefrom.  In  principle  the  case  is  like  Porter 
V.  Parmley,  52  N.  Y.  185,  where  it  was  held  that  a  sale  upon  execu- 
tion of  all  the  right,  title,  and  interest  of  a  judgn.ent  debtor  in  chat- 
tels which  are  covered  by  a  mortgage  which  is  void  as  to  creditors, 
is  a  sale  of  all  that  is  vendible  upon  the  execution,  and  gives  to 
the  purchaser  all  the  creditor's  rights  as  against  ihe  mortgagee. 
The  same  doctrine  was  declared  in  Wagner  v.  Jones,  7  Daly,  375, 
affirmed  77  N.  Y.  590. 

The  trustee  could  undoubtedly  have  maintained  the  action.  The 
judicial  sale  of  the  contracts,  in  the  absence  of  qualifying  conditions, 
must  be  deemed  to  have  been  designed  to  carry  with  it  all  that  was 
vendible,  including  the  right  to  maintain  an  action  in  equity  to  set 
aside  the  prior  voidable  assignment,  and  the  consummation  of  the 
sale  should  be  held  to  have  effected  the  result  which  was  intended. 

The  judgment  should  be  affirmed.    All  concur. 


In  re  BACKHOUSE. 
(Snpreme  Court.  Appellate  DlTlsion,  Second  Department    Tannary  12,  190&) 

1.  Taxation— Transfeb  Tax— Pbopebtt  Subject. 

Where  testator  gave  a  portion  of  bis  property  In  trust  for  his  son  for 
life,  with  remainder  to  the  son's  heirs,  und  testator  died  before  the  trans- 
fer tax  law  took  effect  the  remainder,  on  passing  to  the  son's  chlldFen,  was 
not  subject  to  the  transfer  tax. 

2.  Save— Notice  or  Pxoceedinos— Epfect— IinnTATion  or  Jubibdiotior. 

Where,  on  proceedings  nnder  the  transfer  tax  law,  certain  persons 
were  notified  of  an  apitraisal  of  their  father's  estate,  the  jurisdiction  of 
the  surrogate  on  their  default  was  so  limited,  and  he  had  no  Jurisdic- 
tion to  fix  a  tax  on  property  passing  to  sndt  persons  under  their  grand- 
father's will. 

8.  Same— Brboneocs  Decbbe— Modifioatioh. 

Where  a  surrogate  erroneously  imposed  a  transfer  tax,  he  bad  author- 
ity to  modify  his  decree. 

Appeal  from  Surrogate's  Court,  Kings  County. 

Proceedings  on  the  appraisal,  under  the  Transfer  Tax  Acts,  of  the 
property  of  George  Backhouse,  deceased.  Appeal  from  an  order  of 
the  Surrogate  denying  an  application  to  modify  his  decree  fixing  the 
tax.    Reversed. 
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The  petition  for  modification  was  by  the  trustee  nnder  the  will  of  the  fa- 
ther of  the  said  deceased,  and  the  four  children  of  the  said  deceased,  who 
comprised  all  of  his  heirs  at  law.  also  Joined. 

The  wUl  of  Bdward  T.  Backbonse  left  one  fifth  of  hla  property  in  tmst 
for  his  son  George  Backbonse,  the  deceased  to  receive  the  Income  for  life, 
remainder  to  the  said  son's  heirs,  "or  to  sucU  person  or  persons  as  snch  child 
may  appoint  in  bis  last  will  and  testament" 

The  will  of  the  said  son  did  not  appoint  any  other  persona,  but  appointed 
his  said  children. 

After  the  death  of  the  said  son,  and  tbe  probate  of  his  will  in  Septonber, 
1904,  proceedings  under  the  Transfer  Tax  Law  were  begun  and  tbe  appraiser 
gave  notice  to  the  said  children  of  appraisal  of  the  property  of  tbe  decedent 
They  did  not  appear  in  the  proceeding,  and  not  only  was  the  property  left 
by  the  decedent  appraised,  but  also  the  said  property  left  by  bla  father,  and 
the  transfer  tax  imposed  in  respect  of  both,  and  the  said  trustee  undw  the 
father's  will  paid  it  the  property  being  still  In  Its  possession  nnder  the  said 
tmst 

The  motion  was  to  modify  the  decree  by  striking  ont  tbe  part  imposing 
the  tax  in  respect  of  the  latter  property,  and  for  Its  refund. 

•     Argued    before    HIRSCHBERG,    P.    T.,    and    WOODWARD, 
JENKS,  HOOKER,  and  GAYNOR,  JJ. 

Edward  T.  Horwill,  for  appellants. 

Leonard  B.  Smith,  for  respondent. 

GAYNOR,  J.  The  children  of  George  Backhouse  get  the  one  fifth 
of  the  estate  of  their  grandfather  by  his  will  and  not  by  the  will  of 
their  father.  It  vested  in  them  when  the  grandfather's  will  took  ef- 
fect. Matter  of  Lansing,  182  N.  Y.  238,  74  N.  E.  883.  It  follows  that 
it  was  not  subject  to  a  transfer  tax,  for  the  Transfer  Tax  Law  had 
not  yet  been  passed  when  it  vested  in  them. 

The  Surrogate  had  power  to  modify  his  decree,  and  should  have 
done  so,  first,  because  the  said  children  were  not  bound  by  it  in  so 
far  as  it  imposed  the  tax  in  respect  of  the  property  they  took  under 
their  grandfather's  will,  for  they  were  only  notified  of  an  appraisal 
of  their  father's  estate,  and  that  was  therefore  the  limit  of  the  juris- 
diction of  the  appraiser  and  Surrogate  on  their  default ;  second,  be- 
cause the  Surrogate's  jurisdiction  being  limited  to  transfers  covered 
by  the  statute,  he  had  no  jurisdiction  to  impose  the  tax;  and,  third, 
because  at  most  it  was  a  mistake  all  round.  Matter  of  Scrimgeour, 
175  N.  Y.  507,  67  N.  E.  1089.  That  in  this  Scrimgeour  Case  the  tax 
was  imposed  under  an  unconstitutional  provision  of  the  statute  (a 
fact  which  the  blind  report  of  the  case  conceals),  does  not  distinguish 
it  from  the  present  case.  In  each  case  there  was  no  statute  for  what 
was  done. 

There  is  no  evidence  that  the  said  heirs  ever  elected  to  take  under 
the  appointment,  if  it  can  be  called  such,  of  their  father's  will,  or  if 
such  election  could  be  made. 

The  order  should  be  reversed  and  the  motion  granted. 

Order  of  tbe  Surrogate's  Court  of  Kings  County  denying  motion  to  modify 
the  decree  assessing  transfer  tax  reversed,  with  $10  costs  and  dtsbursemoitB, 
and  motion  granted,  witb  costs.    All  concur. 
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liEVIN  et  aL  t.  DIETZ. 

(Supreme  Oonrt,  Special  Term,  Kings  County.    December,  1906.) 

L  Statdtb  or  Frauds— C!ohtbaot  fob  Sai.e  or  Rkai.  Bstaib— SunrciKRor  of 
Mbmobandith. 

Real  Property  liaw,  |  224  (Laws  1897,  p.  802,  c.  547),  statute  of  franda 
provides  that  a  contract  for  the  sale  of  real  estate,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  must  be  in  writing  and  sub- 
8cril)ed  by  the  grantor.  Defendant  wrote  on  the  back  of  a  bosiness  card, 
signing  his  name  thereto:  "Nine  thousand  dollars.  But  would  consider 
117.000,  for  both  plots  N.  W.  and  S.  W.  comers  Pitkin  avenue  and 
Bristol  street,  100x90 — 100x92.11."  Subsequently  he  wrote  a  broker  try- 
ing to  sell  the  property  that  nothing  leas  than  $16,500  would  be  con- 
sidered. Thereafter  a  diagram  of  the  lots  was  drawn  on  the  back  of 
this  last  letter  by  the  broker,  who,  at  the  same  time,  made  a  memoran- 
dum thereon,  reciting  an  agreement  by  defendant  to  sell  the  lots  to 
plaintur  for  $16,500,  the  agreement  to  be  made  December  5,  1903,  etc. 
In  a  subsequent  letter  defendant  wrote  plaintiffe  that  be  would  mall  ' 
deeds  of  the  property  to  certain  parties  who  would  be  ready  to  complete 
the  deal  December  6th,  and  notified  plaintiffs  to  have  the  money  with 
them.  On  the  same  date  defendant  wrote  the  broker,  reciting  his  letter 
to  plaintiffs,  referring  to  them  as  purchasers  of  plots  at  Pitkin  avenue. 
Beii,  In  an  action  to  enforce  specific  performance  of  the  contract  to  con- 
vey tbe  lots,  that  the  memorandum  on  the  business  card,  together  wltb 
the  letter  to  plaintiffs  and  the  one  to  tbe  broker,  satisfied  the  requlremoit 
of  the  statute. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23,  Cent  Dig.  Frauds,  Statute 
of,  {{  211,  212,  226,  231.] 

2.  Sfecifio   Perfobmance— Descbiptiow  of  Pbopekty— Evidence. 

Where,  in  an  action  to  enforce  specific  performance  of  an  alleged  con- 
tract for  tbe  sale  of  land  by  defendant  to  plaintiffs,  a  letter  from  de- 
fendant to  his  broker  described  the  land  In  general  terms  only  as  tbe 
plots  "at  Pitkin  avenue,"  but  a  prior  writing,  given  the  broker,  located 
the  plots  precisely  on  such  avenue,  it  was  uuneoetMiary  for  plaintiffs  to 
prove  dehors  that  defendant  owned  no  other  land  on  Pitkin  avenue  than 
that  described  in  the  complaint  in  order  to  show  that  the  writings  en- 
abled the  land  to  be  identified  and  described  with  certainty. 

[Ed.  Note. — For  cases  In  point  see  vol.  23,  Gent  Dig.  Frauds,  Statute 
of,  it  226-235;  vol.  44,  Gent  Dig.  Specific  Performance,  U  72-74,  77,  79.] 

8.  Sake— I>ooATion  of  PBOPmnr— Irfbbehcbb. 

Where  parties  were  dealing  in  the  city  of  New  Tork  la  reference  to 
the  sale  of  real  estate,  the  legal  inference.  In  an  action  to  enforce  sp>bclfic 
performance  of  a  contract  for  sale  of  such  real  estate,  was  that  writings 
describing  the  land  as  situated  on  a  certain  avenue  referred  to  lands 
In  such  city. 

[Ed.  Note. — For  cases  In  point  see  vol.  23,  Gent  Dig.  Frauds.  Statute 
of,  SI  231,  375;  vol.  44,  Cent  Dig.  Specific  Performance,  |  78.] 

Action  by  Louis  Levin  and  others  against  James  E.  Dietz.  Judg- 
ment for  plaintiffs. 

See  94  N.  Y.  Supp.  419. 

Suit  to  compel  specific  performance  of  an  alleged  written  contract  to  con- 
vey two  lots  in  the  city  of  New  York,  borough  of  Brooklyn,  the  first  described 
as  at  the  Northwest  comer  of  Bristol  street  and  Pitkin  avenue,  90  feet  on 
tbe  former  and  100  on  the  latter,  and  forming  a  rectangle,  and  the  second 
described  as  at  the  Southwest  corner  of  Pitkin  avenue  and  Bristol  street  100 
feet  on  the  former  and  92  ft  11  in.  on  the  latter,  and  forming  a  rectangle. 

There  was  no  formal  written  contract  but  tbe  plalntlfb  depended  on  tbe 
following  writings: 
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1.  An  nndated  writing  on  the  back  of  the  defendant's  business  card  In  the 
handwriting  of  the  defendant,  addressed  to  nobody,  as  follows :  "Nine  thou- 
sand dollars,  fiut  would  consider  $17,000,  for  both  plots  N.  W.  and  8.  W. 
corners  Pitkin  avenue  and  Bristol  street,  100x90 — 100x92.11.  Very  respect- 
fully, James  B.  Dletz."  The  lots  here  referred  to  correspond  In  description 
to  those  alleged  in  the  complaint. 

2.  A  letter  from  defendant  to  Dakln,  the  broker  who  was  trying  to  sell  the 
land,  dated  September  27,  1903,  as  follows :  "Dear  Sir :  Anything  less  than 
$16,600  will  not  be  consldere<l  by  yours  truly,  James  E.  Dletz." 

3.  On  December  1  a  diagram  of  the  lots  described  in  the  complaint  was 
pat  on  the  back  of  the  said  last  letter  by  the  said  broker,  and  at  the  same 
time  the  following  was  written  there  by  him:  "New  Tork,  Dec.  1,  1902,  James 
B.  Dletz  agreed  to  sell  the  two  comer  lots  as  per  diagram  to  Louis  Iicvln  for 
$16,500,  agreement  to  be  made  Saturday,  December  5,  1903,  at  office  of  said 
Levin,  1782  Pitkin  avenue,  Brooklyn,  N.  T.,  property  absolutely  sold  to  said 
Levin  for  price  above  mentioned."    Levin  Is  one  of  the  plaintUfs. 

4.  Letter  of  defendant  to  plaintiffs  as  follows:  "New  York,  Dec.  8,  1908. 
Dear  Sirs:  I  will  mail  deeds  of  property  to  office  of  Jackson  &  Dembeck  who 
will  be  ready  to  complete  the  deal  at  3  P.  M.  Saturday.  Have  the  money 
$16,500  with  you  then  and  Mese.  Jackson  &  Dembeck  will  turn  the  property 
over  to  you.    Respectfully  yours,  James  £L  Dletz." 

5.  Letter  of  the  same  date  of  defendant  to  the  said  broker  as  follows: 
"New  York,  Dec.  8,  1908.  Dear  Sir:  I  have  written  to  the  intending  pur- 
chasers of  plots  at  Pitkin  Ave.  also  will  mall  deeds  of  same  to  office  of  Jack- 
son &  Dembeck  who  will  close  the  deal  at  3  P.  M.  Saturday  at  6  Belmont 
Ave.  You  may  notify  them  to  have  the  money  ready  at  the  appointed  time 
and  place  when  Mr.  Jackson  will  turn  the  property  over.  Very  respectfully 
yours,  Jas.  E.  Dletz." 

All  of  these  writings,  except  the  letter  to  the  plaintiffs,  were  handed  to  the 
plaintiffs'  attorney  by  Dakln  on  December  S  at  the  said  time  and  place  fixed 
for  closing. 

The  defendant  did  not  appear  at  the  place  of  closing  or  send  any  deed. 

Walter  J.  Durack,  for  plaintiffs. 
Headley  M.  Greene,  for  defendant. 

GAYNOR,  J.  A  former  judgment  for  the  plaintiff  was  reversed  on 
appeal.  94  N.  Y.  Supp.  419.  The  trial  court  had  found  that  there 
was  an  oral  contract  of  sale,  but  no  written  contract,  but  gave  judg- 
ment of  specific  performance  nevertheless,  on  the  ground  that  the 
statute  of  frauds  had  not  been  pleaded.  This  grew  out  of  the  mis- 
taken rule  of  pleading  now  established  in  this  state  that  the  statute 
of  frauds  has  to  be  pleaded,  whereas  it  established  a  rule  of  evidence 
only,  and  not  a  rule  of  pleading.  On  appeal  it  was  decided  that  the 
statute  did  not  need  to  be  pleaded,  for  the  reason  that  the  com- 
plaint alleges  a  written  contract  which  the  answer  denies. 

But  the  writings  which  it  was  claimed  constituted  the  written  con- 
tract were  all  in  evidence,  as  the  appeal  record  shows,  and  if  they 
taken  together  made  out  a  written  contract  in  the  opinion  of  the  ap- 
peal court,  it  is  not  easy  to  believe  that  it  would  have  reversed  the 
judgment,  for  there  is  no  rage  on  appeal  to  upset  judgments,  and 
nothing  is  better  known  among  us  than  that  a  finding  of  fact  will  be 
and  often  is  supplied  on  appeal  on  written  evidence  or  uncontradicted 
oral  evidence,  to  affirm  a  judgment.  But  notwithstanding  this  logical 
conclusion  to  be  drawn  from  the  reversal,  the  opinion  written  on  ap- 
peal seems  to  say  that  the  question  whether  the  writings  constitute 
a  contract  is  left  open,  and  I  may  therefore  with  propriety  so  con- 
sider it,  which  I  otherwise  could  do. 
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The  writing  on  the  back  of  the  card,  signed  by  the  defendant  and 
given  to  the  broker  who  was  negotiating  the  sale,  describes  the  two 
plots  of  land  described  in  the  complaint,  and  invites  an  offer  of 
$17,000  for  them.  The  defendant's  letter  of  December  3  to  the  plain- 
tiff mentions  no  property,  but  fixes  a  time  and  place  when  he  will 
deliver  them  his  deed  on  payment  of  $16,500.  His  simultaneous  lettei 
to  the  said  broker  also  fixes  the  same  time  and  place  for  the  delivery 
of  his  deed,  and  specifies  the  "plots  at  Pitkin  avenue"  as  the  land  to 
be  conveyed,  but  does  not  mention  the  price.  It  notifies  the  broker 
that  the  defendant  had  written  the  letter  to  the  plaintiff,  thus  connect- 
ing the  two  letters. 

These  three  writings  taken  together  satisfy  the  requirement  of  the 
statute  of  frauds,  viz.,  section  224  of  the  Real  Property  Law  (Laws 
1897,  p.  602,  c.  547),  that  "the  contract,  or  some  note  or  memoran- 
dum thereof,  expressing  the  consideration,"  be  in  writing  and  sub- 
scribed by  the  grantor. 

They  show  the  grantor,  the  grantee  and  the  price,  and  identify  the 
land,  which  is  the  test  of  sufficiency. 

The  letter  of  December  3  to  the  broker  only  describes  the  land  in 
general  terms  as  the  "plots  at  Pitkin  ave.,"  it  is  true,  but  the  prior 
writing  given  to  the  broker  locates  them  precisely  on  the  said  avenue. 
This  made  it  unnecessary  for  the  plaintiffs  to  prove  dehors  that  the 
defendant  owned  no  other  land  on  Pitkin  avenue  except  that  describ- 
ed in  the  complaint,  in  order  to  show  that  the  writings  enable  the  land 
to  be  identified  and  described  with  certainty.  The  parties  were  deal- 
ing in  the  city  of  New  York,  and  the  legal  inference  is  that  the  writ- 
ings refer  to  land  there. 

Judgment  for  the  plaintiffs. 


TOHER  V.  SCH.\BPBR, 
(Snpreme  Oonrt,  Appellate  Term.    January  17,  1906.) 

1.  APPBAI.— AMKNDJtEWT  or  P1.EADIMO8— DeNIAI,— DiSOBETION. 

The  denial  of  plaintiff's  motion  to  amend  his  complaint  will  not  be 
reversed  on  appeal,  in  the  absence  of  an  abnae  of  the  trial  court's  dis- 
cretion. 

[Kd.  Note. — For  cases  in  point,  see  vol.  8,  Cent  Dig.  Appeal  and  Knot. 
I  S824.] 

2.  Plkadino— Amewdmbht— Dmcbetiok. 

Where,  In  an  action  In  a  Municipal  Court,  plaintiff,  after  being  de- 
feated on  the  cause  of  action  alleged,  applied  for  leave  to  amend  hia  com- 
plaint by  setting  up  an  entirely  new  cause  of  action,  and  the  terms  that 
the  Municipal  Court  was  authorized  to  impose  were  Inadequate,  it  was 
not  an  abnae  of  the  court's  discretion  to  deny  such  application. 

Blauchard,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  Dis- 
trict. 

Action  by  Owen  Toher  against  John  V.  Schaefer,  Jr.  From  a  Mu- 
nicipal Court  judgment  in  favor  of  defendant,  and  from  an  order  deny- 
ing plaintiff's  motion  to  amend  his  complaint,  he  appeals.    Affirmed. 

See  92  N.  Y.  Supp.  795. 
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Argued  before  SCOTT,  P.  J.,  and  BLANCHARD  and  BOWL- 
ING, JJ. 

Henry  K.  Davis,  for  appellant. 
Charles  S.  Foote,  for  respondent. 

SCOTT,  P.  J.  The  case  is  no  different  now  from  what  it  was  on 
the  former  appeal,  and  the  judgment  is  therefore  right,  unless  the 
plamtiff  can  prevail  by  reason  o?  the  denial  of  his  motion  to  amend 
the  complaint.  Such  a  motion  is  addressed  to  the  discretion  of  the 
court  below,  and  the  determination  thereon  by  the  court  below  will 
not  ordinarily  be  interfered  with,  unless  such  discretion  has  been 
abused.  After  the  determination  of  the  first  appeal  the  plaintiff 
could  hope  to  recover  only  by  pursuing  c«ie  of  two  courses.  He 
might  have  paid  the  judgment  for  costs  and  commenced  a  new  action, 
or  could  proceed  in  this  action  if  he  could  get  permission  to  amend 
his  complaint  radically,  by  setting  up  an  entirely  new  cause  of  action. 
He  chose  the  latter  alternative.  If  the  action  had  been  pending  in 
this  court,  wherein  there  is  no  statutory  limitation  upon  the  power  to 
impose  conditions,  the  amendment  would  probably  not  have  been  al- 
lowed except  upon  payment  of  all  costs  to  date.  The  justice  im- 
posed that  condition  in  granting  the  motion,  and  his  action  wa,s 
criticised  by  this  court,  not  because  the  condition  was  unreasonable, 
but  because  he  exceeded  the  statutory  authority  of  the  Municipal 
Court.  Upon  a  reargument  of  the  motion  to  amend  the  complaint, 
the  justice  found  that  he  could  not  impose  adequate  terms  if  he 
granted  the  order,  and  must  therefore  deny  the  motion  or  grant  it 
upon  most  inadequate  terms.  He  chose  the  former  course,  and,  as 
I  think,  rightly.  The  defendant  had  succeeded  in  defeating  absolutely 
the  plaintiff's  claim  upon  the  pleadings  as  they  stood,  and  should  not 
be  deprived  of  the  fruits  of  his  success  except  upon  reasonable  terms. 
The  denial  of  the  motion  to  amend  did  not  preclude  the  plaintiff  from 
recovering  upon  a  proper  complaint,  but  merely  required  him  to  pay 
the  costs  of  the  former  litigation  and  commence  de  novo. 

The  judgment  should  be  affirmed,  with  costs. 

DOWUNG,  J.,  concurs. 

BLANCHARD,  J.  (dissenting).  The  plaintiff  brought  an  action  to 
recover  for  work  done  under  a  contract  calling  for  the  removal  of 
certain  amounts  of  earth  and  rock,  alleging  in  his  complaint  that  said 
work  was  "at  the  agreed  price  and  of  the  reasonable  value  and  worth 
of  Three  hundred  and  Eighty-six  ($386.)  dollars."  A  large  part  of 
tihie  rock,  which  according  to  the  terms  of  the  contract  should  have 
been  excavated,  has  not  been  removed.  Upon  this  ground  the  Appel- 
late Term,  upon  the  previous  appeal  from  the  judgment  of  the  first 
trial,  ordered  the  judgment  for  the  plaintiff  to  be  reversed.  Toher  v. 
Schaefer,  45  Misc.  Rep.  618,  91  N.  Y.  Supp.  3.  As  the  evidence  up- 
on the  present  trial  shows  the  same  facts,  the  former  decision  of  this 
court  must  be  controlling. 

The  contention  of  the  plaintiff  that  his  complaint  and  proofs  are 
good  as  a  quantum  meruit  count  was  plainly  negatived  by  the 
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opinion  of  this  court  upon  tht  former  appeal.  Proofs  of  the  reasoii- 
able  value  of  work  may  sometimes  be  available  as  a  quantum  meruit 
count,  when  the  complaint  alleges  reasonable  value  as  well  as  agreed 
compensation.  But  when,  as  in  the  present  rase,  the  proofs  show  that 
the  work  called  for  in  the  contract  was  not  performed  with  sub- 
stantial completeness,  no  such  quantum  meruit  count  can  be  estab- 
lished. 

Upon  an  appeal  from  an  order  in  the  present  case  imposing  upon 
the  plaintiff  the  payment  of  a  larger  sum  than  $10  as  a  condition  of 
his  right  to  amend  his  complaint,  this  court  dismissed  the  appeal, 
upon  the  ground  that  such  an  order  was  not  appealable.  Toher  v. 
Schaefer,  92  N.  Y.  Supp.  795.  This  decision  is  not  inconsistent  with 
the  view  that  the  present  appeal  from  the  order  for  the  defendant 
brings  up  for  review  the  propriety  of  this  order.  An  appeal  from  a 
judgment  in  the  Municipal  Court  brings  up  for  review  the  entire 
record.  Thus,  it  has  been  held  that  an  appeal  from  a  judgment  in 
the  Municipal  Court  brought  up  for  review  the  order  denying  a  mo- 
tion to  vacate  an  attachment.  J.  H.  Mohlman  Co.  v.  Landwehr 
(Sup.)  83  N.  Y.  Supp.  1073.  The  power  and  the  duty  of  the  Municipal 
Court  to  allow  an  amendment  of  the  pleadings  for  the  promotion  of 
substantial  justice  has  been  extended  to  include  an  amendment  that 
involves  a  new  cause  of  action.  Bunke  v.  N.  Y.  Telephone  Co.  (Sup.) 
91  N.  Y.  Supp.  390 ;  Hawkes  v.  Burke,  34  Misc.  Rep.  189, 68  N.  Y.  Supp. 
798.  Upon  the  appeal  from  the  order  above  mentioned,  this  court 
expressed  its  opinion  that,  according  to  section  335  of  the  Munici- 
pal Court  Act  (Laws  1903,  p.  1588,  c.  580) : 

"A  Justice  of  tbe  Municipal  Cotirt  can  In  no  event  Impose  a  greater  sam 
than  |lO  88  a  condition  for  allowing  an  amendment  to  a  pleading." 

Upon  the  present  facts,  therefore,  the  order  imposing  upon  the 
plaintiff  the  payment  of  a  larger  sum  than  $10  as  a  condition  of  his 
right  to  amend  his  complaint  was  improper,  and  the  judgment  for  the 
defendant  should  be  reversed. 

Judgment  reversed,  with  leave  to  the  plaintiff  to  amend  his  com- 
plaint on  payment  of  $10  costs. 


(48  Misc.  R^.  149.) 

DEAN  v.  DEAN. 

(Supreme  C!onrt,  Special  Term,  Oswego  Connty.    Angnst,  190S.) 

1.  DivoBCB— Counsel  Fees— Allowance  to  Wife. 

Where,  In  an  action  for  divorce,  the  wife  denies  under  oath  the  charges 
made,  she  will  be  allowed  counsel  fees  for  the  purpose  of  defense,  though 
the  husband  submits  evidence  in  support  of  the  charge  In  the  complaint. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17,  Cent  Dig.  Divorce,  H  642- 
657.] 

2.  Saks— Res  Judicata— Decbce  in  Foreign  State. 

Whe^e  a  wife  left  her  husband  and  went  to  another  state,  and  there 
obtained  a  divorce  from  him,  which  was  not  binding  on  him  in  New  York, 
such  decree  was  not  a  bar  to  her  right  to  counsel  fees;  where  the  husband 
thereafter  brought  an  action  for  divorce,  as  she  waa  stUI  his  wife,  at 
least  in  the  state  of  New  York. 
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Action  by  Herbert  S.  Dean  against  Effie  S.  Dean.  Motion  by  de- 
fendant for  counsel  fees.    Granted. 

N.  B.  Smith,  for  the  motion. 
J.  W.  Shea,  opposed. 

WRIGHT,  J.  The  motion  for  counsel  fees  to  enable  the  defendant 
to  defend  this  case  must  be  granted.  The  general  nile  is  that,  where 
the  wife  denies  on  oath  the  charge  of  adultery,  she  will  be  allowed 
counsel. fees,  even  though  the  husband  submits  affidavits  in  support 
of  the  charge,  as  so  important  a  question  should  not  be  determined 
on  conflicting  affidavits  (Israel  v.  Israel,  28  Misc.  Rep.  57,  59  N.  Y. 
Supp.  800;  Rublinsky  v.  Rublinsky  [Super.  N.  Y.]  24  N.  Y.  Supp. 
920 ;  Frickel  v.  Frickel,  4  Misc.  Rep.  382,  24  N.  Y.  Supp.  483),  unless 
it  clearly  appears  beyond  a  reasonable  doubt  that  the  ultimate  success 
of  the  husband  in  the  litigation  is  inevitable.  Frickel  v.  Frickel,  su- 
pra ;  Cohen  v.  Cohen,  11  Misc.  Rep.  704,  32  N.  Y.  Supp.  1082.  The 
defendant  in  her  answer  denies  the  allegations  of  the  acts  of  adultery 
set  up  in  the  complaint,  but  makes  no  countercharges  or  other  de- 
fense. By  affidavit  the  alleged  co-respondent  also  denies  the  alleged 
offenses  set  up  in  the  complaint.  The  plaintiff  submits  the  affidavits 
of  three  persons  who  swear  to  having  seen  the  defendant  commit  acts 
of  adultery  with  the  co-respondent  on  different  occasions.  The  plain- 
tiff, his  mother,  and  one  White,  allege  by  affidavits  that  the  defendant 
herself  made  admissions  to  them  of  her  improper  conduct  with  the 
co-respondent,  and  that  she  said  to  them  that,  if  the  plaintiff  made  her 
any  trouble,  she  would  deny  the  whole  matter  and  everything  she  had 
said.  Justice  Giegerich,  in  Levy  v.  Levy,  29  Misc.  Rep.  376,  60  N. 
Y.  Supp.  485,  says : 

"The  defendant  has  explicitly  denied  the  trnth  of  the  several  charges  re- 
apecting  her  alleged  acts  of  adultery  made  by  the  affiants  whose  affidavits 
have  been  presented  In  the  plaintiff's  behalf.  The  alleged  co-respondent  hab 
also  denied  the  facts  and  circnnistances  respecting  the  alleged  offense  con- 
tained In  the  opposing  affldavita.  Therefore  I  cannot  say,  after  a  careful 
consideration  of  all  the  papers  submitted,  that  It  clearly  appears  that  the 
success  of  the  husband  In  the  action  Is  inevitable." 

These  conclusions  apply  to  the  case  at  bar.  What  is  said  in  Boesen- 
berg  v.  Boesenberg,  60  App.  Div.  622,  63  N.  Y.  Supp.  770,  is  strikingly 
applicable  to  this  case.    The  court  says : 

"Notwithstanding  the  strong  array  of  proof  made  against  this  defendant 
In  the  affidavits  presented  by  the  plaintiff  in  opposition  to  the  motion  for  ali- 
mony and  counsel  fee,  we  are  of  the  opinion  that  the  Issue  as  to  her  adultery 
should  not  be  determined  upon  affidavits,  and  that  she  should  have  an  oppor- 
tunity to  crosB-examloe  the  affiants  whose  sworn  statements  so  strongly 
Inculpate  her.  She  positively  denies  having  committed  any  of  the  acts  of 
adultery  with  which  she  Is  charged." 

Some  objection  is  made  to  the  allowance  of  counsel  fees  on  the 
ground  that  the  defendant  is  not  now  the  wife  of  the  plaintiff.  It 
appears  that  the  defendant  left  the  plaintiff,  went  to  Ohio  to  live,  and 
has  there  obtained  a  divorce  against  him  in  her  favor.  The  plaintiff 
states  in  his  affidavit  that  he  has  never  been  personally  served  with 
the  summons  and  complaint  in  the  divorce  action  brought  by  the 
defendant  in  Ohio,  and  has  not  appeared  therein.  The  defendant's 
divorce  in  Ohio,  under  the  authorities  of  this  state,  is  not  binding 
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on  the  plaintiff  herein,  and  the  defendant  in  this  state  at  least  is  still 
the  wife  of  the  plaintiff.  In  Hamilton  v.  Hamilton,  26  Misc.  Rep.  336, 
56  N.  Y.  Supp.  122,  the  plaintiff  and  defendant  were  married  in  this 
state.  The  wife  left  her  husband  and  became  a  resident  of  Connecti- 
cut, where  she  obtained  a  divorce  against  him.  She  remarried  in  Con- 
necticut. The  parties  to  this  second  marraige  then  returned  to  New 
York.  The  first  husband  brought  an  action  for  divorce  against  the 
wife  upon  the  ground  of  her  adultery  arising  from  the  second  mar- 
riage. The  plaintiff  was  not  personally  served  with  process  in  Con- 
necticut, neither  did  he  appear  in  the  action.  Justice  Mattice  held 
that  by  the  settled  law  of  tliis  state,  the  Connecticut  divorce  and  sub- 
sequent marriage  as  to  the  plaintiff  were  void ;  that  the  defendant,  in 
this  state  at  least,  was  still  the  wife  of  the  plaintiff,  and  by  reason  of 
her  adultery  the  plaintiff  was  entitled  to  a  divorce.  The  learned  jus- 
tice in  his  opinion  says : 

"tinder  the  laws  of  tbia  state  we  permit  a  hnsband  or  wife,  as  the  case 
may  be,  to  obtain  a  valid  divorce  by  service  of  the  Biimmons  by  pnblicatlon 
upon  the  defendant  residing  In  another  jurisdiction,  yet  we  do  not  recognize 
as  valid  a  judgment  of  divorce  obtained  by  a  husband  or  wife  in  a  sister  state, 
unless  the  defendant  has  been  personally  served  with  process  In  that  juris- 
diction, or  has  appeared  and  submitted  himself  to  the  jurladlctlOD  of  that 
court" 

In  North  v.  North,  47  Misc.  Rep.  180,  93  N.  Y.  Supp.  513,  Jtistice 
Gaynor  says : 

"The  rule  established  by  the  decisions  In  this  state  Is  that  If  one  spouse 
abandons  the  matrimonial  domicile  In  this  state,  and  goes  Into  another  state, 
and  becomes  domiciled  there,  and  obtains  a  judgment  of  divorce  there  in  an 
action  in  which  the  defendant  was  not  served  with  process  in  that  state,  or 
in  which  he  or  she  did  not  appear,  such  judgmoit  has  no  extra-territorial 
effect,  and  is  therefore  a  nullity  in  this  state.  *  *  •  The  abandoning 
spouse  cannot  get  such  jurisdiction  in  the  state  of  his  or  her  new  domicile, 
but  the  caM  of  the  abandoned  spouse  is  altogether  different" 

See  People  v.  Baker,  76  N.  Y.  78,  32  Am.  Rep.  274;  Matter  of 
Kimball,  155  N.  Y.  62,  49  N.  E.  331.  As  to  the  case  of  the  abandoned 
spouse,  see  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct  544,  45 
L.  Ed.  794;  Hammond  v.  Hammond,  103  App.  Div.  437,  93  N.  Y. 
Supp.  1.  In  Starkweather  v.  Starkweather,  29  Hun,  488,  the  wife 
asked  for  counsel  fees  to  defend  an  action  of  divorce  against  her  by 
her  husband.  The  defendant  in  her  answer  set  up  the  adultery  of  the 
plaintiff,  and  that  on  the  ground  of  such  adultery  the  defendant  had 
procured  a  divorce  from  the  plaintiff  in  Illinois.  The  court  held  her 
to  be  entitled  to  counsel  fees,  saying  that  the  issue  of  her  husband's 
adultery  was  in  the  case,  and  that,  if  she  succeeded  on  that  issue,  she 
would  make  out  a  complete  defense  to  the  action,  although  the  de- 
cree of  divorce  on  which  she  relied  should  be  held  to  be  void.  In  this 
case  the  defendant  sets  up  as  her  defense  her  innocence  of  the  acts 
of  adultery  charged  in  the  complaint.  If  she  succeeds  in  that  issue, 
she  will  make  out  a  complete  defense  to  the  action.  The  mere  fact  of 
the  Ohio  divorce  should  not  therefore  bar  defendant  of  her  right  to 
counsel  fees  to  defend  this  action. 

Further  objection  is  made  on  the  ground  that  the  petition  on  this 
motion  does  not  affirmatively  state  that  the  petitioner  is  the  wife  of 
the  plaintiff,  or  that  a  marriage  ever  existed  between  the  parties.    The 
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pleadings  are  made  part  of  the  moving  papers  on  this  motion. 
The  complaint  alleges  the  marriage.  The  answer  admits  it,  denies  the 
allegations  of  adultery,  and  also  alleges  the  divorce  in  Ohio.  Further, 
the  defendant  states  in  her  petition  that  she  is  the  defendant  in  the 
action,  that  she  intends  to  defend  the  action,  and  asks  for  an  allowance 
of  counsel  fees  to  enable  her  to  make  such  defense.  I  think,  there- 
fore, that  this  objection  is  not  forceful,  and  that  the  fact  of  her  being 
the  wife  of  the  plaintiff  sufficiently  appears. 

The  motion  is  granted  without  costs.  Thirty  dollars  counsel  fees 
are  allowed.  The  motion  for  the  substitution  of  defendant's  attorney 
is  also  granted. 

Ordered  accordingly. 


(110  App.  DiT.  82.) 

CLBVBIiAND  t,  CROMWELL. 

(Bnpmifl  Conrt,  Appellate  Division,  Second  Department.    December  29,  1905.) 

1.  LAwaurr— ISDicnciiNT— Dkfeots— Jusisoicnoif. 

Code  Cr.  Proc.  {  66,  provlctaB  that  subject  to  the  power  of  removal. 
Courts  of  Special  Sesulons,  except  in  New  York  City  and  in  Albany,  have 
exclusive  jurisdiction  in  the  first  Instance  to  hear  and  determine  charges 
of  petit  larceny  within  their  respective  counties,  and  section  67  declares 
that,  on  filing  with  the  magistrate  before  whom  is  pending  a  charge  for 
such  offense  a  certificate  of  the  county  judge  or  a  justice  of  the  Supreme 
Court  that  it  Is  reasonable  that  such  charge  be  prosecuted  by  indlct- 
moit,  all  proceedings  before  a  justice  shall  be  stayed,  and  he  shall  re- 
turn the  same  to  the  district  attorney  for  presentation  to  the  grand  jury. 
Held,  that  where  an  indictment  returned  by  a  grand  jury  In  Kings  county 
diarged  petit  larceny  only,  and  no  certificate  required  by  section  57  was 
alleged  to  have  been  .procured,  the  indictment  was  so  defective  that  the 
defendant  could  not  have  been  required  to  plead  thereto. 

Z  Caunif  AI.  L/IW— MlBOEMEAROBS— COlTPROinSB. 

Code  Cr.  Proc.  |  663,  provides  that,  when  a  defendant  is  brought  be- 
fore a  magistrate  on  a  charge  of  misdemeanor  for  which  the  person  In- 
jured has  a  remedy  by  dvil  action,  the  crime  may  be  compromised  with 
ctftain  exceptions,  and  section  664  declares  that  on  the  party  injured 
receiving  satisfaction  therefor  the  magistrate  or  court  In  its  discretion 
on  payment  of  costs  may  mrder  the  defendant  discharged.  Beld  that 
when  plaintiff  was  indicted  for  a  mere  misdemeanor  and  hl«  counsel 
settled  the  case  with  the  prosecutor  out  of  court,  the  court  would  have 
been  authorized  by  such  sections  to  have  discharged  plaintiff  on  such 
settlement  being  brought  to  its  attention. 

[Ed.  Note. — For  cases  in  ijoint,  see  vol.  14,  Cent  Dig.  Criminal  Law, 
144.] 

3L  Attobrkt  and  Oloent— Malpbaotiob— LiABiLrrr  or  Atiornbt. 

Where  an  indictment  returned  against  plaintiff  for  a  misdemeanor  was 
ao  clearly  Insufilcieat  on  Its  face  that  plaintiff  could  not  have  been  required 
to  plead  thereto,  and  plaintlfTs  attorney,  having  effected  a  settlement 
with  the  person  injured  out  of  court  in  all  probability  could  have  ob- 
tained a  dismissal  of  the  Indictment  by  the  court  as  authorized  by  Code 
Cr.  Proc.  li  663,  664,  bnt  instead,  advised  plaintiff  to  plead  guilty  to 
petit  larceny,  for  which  offense  he  was  sentenced  to  one  year's  imprison- 
ment whether  such  attorney  was  remiss  or  negligent  in  bis  duty  to 
plaintiff  as  his  attorney  so  as  to  entitle  plaintiff  to  recover  damages 
against  blm  therefor  was  for  the  Jury. 

[Ed.  Note. — ¥Qe  cues  In  point  see  vol.  8,  Cent  Dig.  Attorney  and 
Client  i  290.] 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Wilson  A.  Cleveland  against  George  Cromwell.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS, 
RICH,  and  MILLER,  JJ. 

,   George  W.  Miller,  for  appellant. 
Thomas  Kelby,  for  respondent. 

RICH,  J.  This  action  was  brought  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  in  consequence  of  the  negli- 
gence, lack  of  skill,  and  legal  knowledge  of  the  defendant,  an  attorney 
at  law,  in  the  conduct  and  management  of  a  criminal  action,  as  a 
result  of  which  it  is  alleged  the  plaintiff  suffered  an  imprisonment  of 
three  months  and  five  days  in  the  Kings  County  Penitentiary. 

The  plaintiff  was  indicted  on  December  7,  1896,  for  the  crime  of 
grand  larceny  in  the  second  degree,  charged  to  have  been  committed 
by  obtaining  from  one  George  L.  Stanley,  on  or  about  the  18th  day 
of  September,  1893,  the  sum  of  $25,  by  means  of  false  pretenses  and 
representations.  The  indictment  grew  out  of  the  sale  of  real  prop- 
erty. Prior  to  December  7,  1892,  the  plaintiff  was  the  owner  in  fee 
of  a  parcel  of  real  proper^  in  the  town  of  Southfield,  Richmond 
county,  which  had  been  platted  for  sale  in  city  lots.  He  had  made 
sales  of  several  of  these  lots,  by  land  contracts,  on  partial  payments, 
and  on  executing  final  conveyances  had  procured  releases  of  the  lots 
sold  from  the  lien  of  a  mortgage  which  covered  the  whole  property. 
On  said  7th  day  of  December  he  conveyed  all  of  the  property  unsold, 
including  lots  Nos.  550,  551,  552,  and  553,  to  his  son,  Warren  H. 
Cleveland.  The  deed  was  recorded  December  9,  1892,  in  the  office  of 
the  clerk  of  Richmond  county.  Some  time  about  the  middle  of 
August,  1894,  the  plaintiff,  acting  as  the  agent  of  his  son,  the  owner 
of  the  property,  orally  agreed  to  sell  the  above-designated  lots  to 
George  L.  Stanley  for  $240,  payable  in  monthly  installments  of  $25, 
and  Stanley  paid  him  $15  at  that  time.  On  the  8th  day  of  October 
following  the  plaintiff's  son,  pursuant  to  the  oral  agreement  of  his 
father,  entered  into  a  written  contract  with  said  Stanley,  in  and  by 
which  he  undertook  and  agreed  to  sell  and  convey  said  four  lots  to 
the  latter  for  $240,  payable  $40  on  the  execution  of  the  contract, 
and  $25  a  month  thereafter  until  the  whole  of  said  sum  was  paid, 
at  which  time  the  vendor  agreed  to  "execute  and  deliver  to  the 
party  of  the  second  part  the  said  lots,  in  fee  simple,  free  from  in- 
cumbrances except  taxes  and  assessments  levied  and  imposed  thereon 
subsequent  to  this  agreement  and  the  following  covenant."  The 
covenant  is  not  material.  This  contract  contained  no  representation 
that  the  property  was  free  from  incumbrance.  When  the  plaintiff 
delivered  the  contract,  Stanley  paid  him  $25,  which,  with  the  $16  there- 
tofore paid,  made  the  payment  of  $40  which  the  contract  provided 
should  be  made  when  it  was  signed.  There  is  no  positive  proof  in 
the  case  of  the  payment  to  the  plaintiff  of  any  additional  sum.  There 
is  proof  that  Stanley  paid  the  whole  consideration,  in  the  amounts 
and  at  the  times  provided  by  the  contract;  the  last  payment  of  $15 
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"being  made  on  June  18,  1896.  But  to  whom  these  payments  were 
made  does  not  definitely  appear.  By  reason  of  financial  reverses  the 
plaintiff  and  his  son  were  not  able  to  keep  up  th^  payments  on  the 
mortgage,  which  was  subsequently  foreclosed,  and  the  property  on 
which  it  was  a  lien,  including  said  four  lots,  sold ;  the  defendant  being 
the  purchaser. 

The  false  pretenses  charged  in  the  indictment  were,  first,  that  the 
plaintiff  was-  the  owner  of  the  lots ;  and,  second,  that  they  were  free 
and  clear  of  all  incumbrances.  The  plaintiff  testified  to  his  employ- 
ment of  the  defendant.  A  day  was  fixed  for  the  trial,  and  upon  that 
day  the  plaintiff  went  to  the  courthouse,  where  he  met  the  defendant, 
who  informed  him — 

'*Tbat  he  had  made  a  satisfactory  settlement  with  Mr.  Stanley,  but  that  the 
settlement  did  not  remove  the  Indictment  from  the  district  attorney's  books. 
•  *  •  He  said  that  was  a  matter  of  court  records,  and  the  district  attor- 
ney had  to  have  a  process  of  dlspo«ing  of  it  from  his  books,  so  as  to  keep  a 
record  of  It  and  show  how  the  ca«e  was  disposed  of,  and  said  that  he  would 
advise  me  to  withdraw  my  plea  of  not  guilty  to  grand  larceny  in  the  second 
-degree,  and  plead  gnilty  to  petit  larceny;  and,  in  the  event  of  my  so  doing, 
I  would  be  paroled  in  bis  custody,  and  tbat  would  end  the  whole  matter. 
And  I  said:  That  is  rather  a  bitter  pill,  when  a  person  does  not  feel  guilty 
of  a  crime;  bat.  If  that  is  the  best  of  your  advice,  you  came  here  to  dispose 
of  the  case,  why  I  will  enter  tbat  plea.'  He  said:  'In  that  event  you  will 
hear  nothing  more  of  the  case ;  that  will  end  It  for  all  time.'  *  *  *  He 
jBfave  me  no  advice  at  all  upon  the  contents  of  the  indictment,  except  what  I 
have  already  stated,  to  withdraw  one  plea  and  enter  another  one.  He  went 
before  fbe  judge  and  stated  to  the  Judge  that  the  case  had  been  settled  satis- 
factorily out  of  court,  and  I  withdrew  one  plea  to  enter  the  other.  He  was 
the  spokesman  himself.  Upon  a  subsequent  occasion  *  *  *  I  was  sen- 
tenced on  this  plea  of  guilty  to  petit  larceny,  made  at  the  time  I  have  spoken 
of  by  Mr.  Cromwell  by  Judge  Stevens;  sentenced  to  the  Kings  County  Peni- 
tentiary for  one  year.  I  was  Immediately  taken  off  the  same  day.  •  •  • 
I  remained  in  the  penitentiary  about  three  months  and  twelve  or  thirteen 
days,  at  labor.    I  bad  never  been  In  prison  before." 

The  plaintiff  was  discharged  from  the  penitentiary  on  March  12, 
1898,  by  final  order  upon  a  writ  of  habeas  corpus. 

As  to  the  employment  of  the  defendant  by  the  plaintiff,  and  what 
occurred  in  court  at  the  time  lie  was  convicted  upon  his  plea  of  guilty, 
the  plaintiff  was  corroborated  by  the  evidence  of  other  witnesses. 
The  record  shows  that  after  the  plaintiff  and  several  witnesses  had 
given  testimony  in  his  behalf  he  was  recalled  by  his  counsel,  and 
during  his  examination,  which  does  not  appear  to  have  been  com- 
pleted before  the  plaintiff  had  rested  his  case,  and  without  motion 
or  request  on  the  part  of  defendant's  attorney,  the  following  occurred : 

"The  Court:  Certainly  within  two  years  he  had  received  $25  from  Mr. 
Stanley  on  this  property.  I  shall  hold,  asi  far  as  the  criminal  advice  Is  con- 
cerned, that  yon  cannot  hold  him  unless  he  did  it  in  bad  faith,  which  you 
have  disclaimed.  I  shall  also  bold  tbat  If  Mr.  Stanley  paid  him  |25  on  this 
contract  within  two  yeans  that  he  was  certainly  not  so  clearly  wrong  as  to 
make  him  liable  to  advise  that  he  was  liable  to  be  convicted  on  the  indictment, 
because  the  Indictment  could  be  amended  In  respect  to  the  time  in  which 
the  payments  were  made.  Upon  the  whole  case  I  hold  there  is  nothing  here 
to  hold  Mr.  Cromwell  on.  I  will  never  hold  that  the  advice  that  Mr.  Cr<Mn- 
well  gave  under  the  circumstances  of  this  case  as  tbey  have  been  developed 
makes  him  liable. 

"Mr.  Miller:  Tour  honor  then  holds  tbat  bad  faith  is  necessarily  an  ele- 
ment of  the  cause  of  action? 
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"The  Court:  Not  necessarily;  where  in  the  abeence  of  ordinary  Skill  he 
might  be  liable. 

"Mr.  lifiller:  I  aaked  your  honor  to  hold  that  it  was  a  palpable  want  of  akill 
and  negligent  exercise  of  the  duties  as  counsel  for  the  defendant  not  to  be 
aware  of  the  fact  that  the  indictment  did  not  state'  facts  that  constitated 
the  offense  charged,  to  wit,  grand  larceny  in  the  second  degree. 

"The  Court:   It  does  not  appear  that  he  did  not  know  it. 

"Mr.  Miller:  And  that  if  he  did  know  that,  and  such  facts  were  not  al- 
leged as  constituted  the  crime  of  grand  larceny  in  the  second  degree,  it  was 
his  duty  to  apprise  the  plaintiff  of  that  fact  and  of  his  rights  under  tbe 
circumstances.  In  the  next  place,  that,  inasmuch  as  It  appeared  by  tbe 
indictment  that  only  the  sum  of  925  was  alleged  to  have  been  obtained 
fraudulently  as  constituting  the  crime  of  grand  larceny,  and  that  such  snm 
was  obtained  on  or  about  the  18th  day  of  December  (September),  1883.  and 
the  indictment  was  not  found  till  the  7th  of  December,  1896,  that  it  was 
the  duty  of  the  defendant  as  attorney  and  counwlor  for  tbe  plaintiff  to  ap- 
prise him  that  he  had  a  valid  defense  to  the  indictment  upon  the  ground 
that  the'  statute  of  limitations  had  run  and  that  the  indictment  was  Improp- 
erly found,  when  it  was  found,  and  that  all  that  would  be  necessary  to  sus- 
tain that  defense  would  be  to  prove  on  the  general  issue  that  he  had  conttn- 
uously  resided  within  the  state  during  the  time  mentioned. 

"The  Court:  As  I  am  going  to  dismiss  the  complaint,  I  take  the  reqnest  sim- 
ply that  I  will  submit  it  to  the  jury ;  that  I  decline  to  do. 

"Mr.  Miller:  I  ask  your  honor  to  submit  this  question  to  the  Jury,  and  alai> 
the  question  of  damages. 

"Declined.  (Defendant  exeats  to  the  refusal  to  submit  these  questions 
to  tbe  jury  and  to  the  dismissal  of  the  c<Mnplaint)" 

The  indictment  was  so  clearly  insufficient  that  the  defendant  could 
not  have  been  required  to  plead  to  it.  People  v.  Knatt,  156  N.  Y. 
302,  50  N.  E.  835.  The  crime  charged  could  not  be  prosecuted  by 
indictment  unless  the  certificate  provided  for  by  section  67  of  the  Code 
of  Criminal  Procedure  had  first  been  obtained,  and  until  that  certif- 
icate was  made  and  filed  the  jurisdiction  of  the  grand  jury  did  not 
attach.  It  was  necessary  that  this  special  fact  upon  which  jurisdiction 
depended  should  be  alleged.  Courts  of  Special  Sessions  have  exclu- 
sive jurisdiction  to  hear,  try,  and  determine  all  complaints  for  petit 
larceny,  and  that  was  the  offense  charged  in  this  indictment,  unless 
the  certificate  provided  for  in  section  57  has  been  obtained  and  filed. 
Section  56,  Code  Cr.  Proc.  Had  this  objection  been  properly  taken, 
it  would  have  been  the  duty  of  the  court  to  have  dismissed  the  in- 
dictment. People  V.  Knatt,  156  N.  Y.  302,  50  N.  E.  835.  The  de- 
fendant having  arranged  or  completed  a  satisfactory  settlement  with 
the  complainant  out  of  court,  it  is  fair  to  presume  that  had  the  objec- 
tion been  taken  no  further  proceedings  would  have  been  taken,  and  the 
plaintiff  would  have  been  spared  die  humiliation  of  imprisonment 
in  the  penintentiary. 

Again,  the  offense  charged  being  a  misdemeanor,  and  having  been 
satisfactorily  settled  out  of  court,  sections  663  and  664  of  the  (Jode  of 
Criminal  Procedure  provided  a  manner  in  which  such  settlement 
should  be  brought  to  the  attention  of  the  court  and  authorized  the 
discharge  of  the  plaintiff.  Whether  the  defendant  was  remiss  or 
negligent  in  his  duty  as  the  attorney  of  the  plaintiff  in  not  having 
availed  himself  of  this  remedy  in  behalf  of  his  client  was  clearly  a 
question  of  fact  which  the  plaintiff  had  the  right  to  have  determined 
by  the  jury. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event.    All  concur. 
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(48  Misc.  Rep.  215.) 

WAI/TBR  V.  McCLBLLAN  et  al. 

(Supreme  Oonrt,  Special  Tenn,  New  York  County.    September,  1905.) 

1.  ImtmcTioN— Municipal  CIoiiporations— Pttbuo  Ivpboveicents. 

Tbe  performance  of  a  contract  for  a  public  improTement  cannot  be  re< 
strained  at  the  suit  of  a  taxpayer  merely  because  tbe  court  believes  that 
the  contract  was  not  advisable,  nor  because  of  general  allegations  of  bad 
faith  denied  by  defendants. 

[Bd.  Note. — For  cases  In  point,  see  vol.  27,  Cent  Dig.  Injunction,  I  158.] 

2.  Baice— Cbotok  Rivxb  Aqueduoi— Poweb  or  Couiibsiohebs. 

Under  Laws  1883,  p.  G()6,  c.  480,  8  2,  authorizing  commissioners  to  con- 
struct a  new  aqueduct  from  some  point  on  the  Croton  river  or  lake  to 
some  point  In  the  city  of  New  York,  and  one  or  more  dams  and  reser- 
voirs to  retain  the  water,  the  commissioners  had  power  to  build  a  reservoir 
which  weis  not  In  a  direct  line  between  the  beginning  and  enck  of  the 
aqueduct 
8.  Sajo— CoitTBAcis— Bids. 

Under  Laws  1888,  p.  660,  c.  490,  i  2,  authorizing  commissioners  to  con- 
struct a  new  aqueduct  from  some  point  on  the  Croton  river  or  lake  to 
some  point  in  tbe  city  of  New  York,  and  one  or  more  dams  and  reser- 
voirs to  retain  the  water,  and  section  518  of  the  Charter  of  1001  (Laws 
1901,  p.  231,  c.  466),  continuing  the  commissioners  in  office  until  the  com- 
pletion of  "the  work,"  the  commissioners  had  power  in  completing  the 
work  to  construct  any  new  work  which  was  necessary,  and  in  doing  so 
to  select  any  bid  even  though  It  might  be  what  Is  termed  an  "unbalanced" 
bid. 
4.  SAja>— FoBM  or  Contract. 

Under  Laws  1883,  pp.  674,  675,  677,  c.  490,  H  25,  26,  27,  28,  33,  rela- 
tive to  the  construction  of  an  aqueduct  from  some  point  on  the  Croton 
river  or  lake  to  some  point  in  New  York,  and  providing  that  all  woi^ 
shall  be  covered  by  contract  except  extra  work  not  in  excess  of  a  speci- 
fied amount,  the  commissioners  have  no  power  to  make  a  contract  pro- 
viding that  the  quantities  as  to  labor  and  materials  therein  set  forth 
are  employed  only  as  a  method  of  comparison,  so  that  the  commissioners 
may  Increase  or  diminish  quantities  to  an  extent  equalling  26  per  cent 
of  the  apparent  cost 
K.  Sams— iNJTrNcnoN— Pabtieb. 

In  an  action  to  enjoin  the  execution  of  a  contract  for  a  public  improve- 
ment the  c<mtractor8  should  upon  their  application  be  made  parties. 

Action  by  Frederick  Walter  against  George  B.  McClellan  and 
others.  Heard  on  a  motion  for  injunction  pendente  lite.  Motion 
granted. 

John  C.  Wait,  for  plaintiff. 
James  T.  Malone,  for  defendant. 
Chase  Mellen,  for  contractors. 

BISCHOFF,  J.  This  is  a  motion  for  an  injunction  pendente  lite 
in  a  taxpayer's  action  to  restrain  the  performance  of  a  contract  for 
the  construction  of  the  Cross  river  reservoir,  it  being  asserted  by 
the  plaintiff  that  in  the  awarding  of  the  contract  the  aqueduct  com- 
missioners have  exceeded  their  statutory  powers  or  have  acted  in 
hostility  to  the  public  interests,  and  that  the  carrying  out  of  the  con- 
tract will  involve  a  waste  of  public  funds,  which  the  court's  aid  is 
invoked  to  prevent.  While  much  is  alleged  in  an  attempt  to  show 
liiat  the  contract  is  ill-advised,  this  presents  no  question  of  materiality. 
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It  is  well  settled  that  in  a  taxpayer's  action  the  court  may  not  re- 
strain the  acts  of  public  officers,  except  so  far  as  the  acts  complained 
of  are  without  power,  or  where  corruption,  fraud,  or  bad  faith, 
amounting  to  fraud,  is  charged.  Talcott  v.  City  of  Buffalo,  125  N. 
Y.  280,  26  N.  E.  263.  Criticism  of  the  manner  in  which  public  of- 
ficers have  exercised  their  judgment,  within  the  limits  of  the  powers 
conferred  upon  them,  and  without  fraud,  is  not  to  be  addressed  to  the 
court,  but  to  the  lawmaking  power  (People  v.  Mayor,  32  Barb.  102, 
113),  and,  while  I  do  not  hold  that  the  award  of  this  contract  was  in 
fact  ill-advised,  no  case  would  be  presented  for  an  injunction  upon 
this  head,  were  I  to  agree  with  the  plaintiff  in  his  conclusion  that 
gross  errors  of  judgment  were  committed.  Nor  do  I  find  ground  for 
holding  that  there  is  reasonable  probability  of  the  plaintiff's  success 
in  the  action  upon  the  issue  of  fraud  which  he  tenders.  The  cir- 
cumstances disclosed  do  not  support  the  assertion  of  fraud,  and,  tak- 
ing the  case  most  favorably  for  the  plaintiff,  there  is  nothing  before 
me  but  general  averments  of  bad  faith,  which  are  quite  insufficient  as 
proof  (IQngsley  v.  Ci^  of  Brooklyn,  78  N.  Y.  215),  while  the  opposing 
papers  contain  explicit  denials  of  any  fraudulent  intent.  The  proba- 
bilities are  so  obviously  against  the  plaintiff,  upon  this  issue  that, 
apart  from  the  presumption  of  official  honesty  which  the  moving 
papers  do  not  suffice  to  assail,  I  should  have  no  hesitation  in  deny- 
ing the  motion,  if  based  solely  upon  the  claim  of  fraud. 

Upon  the  question  of  the  commissioner's  power  to  enter  into  the 
contract  before  me,  several  points  have  been  raised.  It  is  contended 
that  the  projected  work  is  beyond  the  general  scope  of  the  aqueduct 
commissioners'  authority  to  undertake,  that  the  contract  was  awarded 
to  persons  other  than  the  lowest  bidder,  that  the  successful  bidder 
submitted  what  is  known  as  an  "unbalanced"  bid,  and  that  the  con- 
tract, as  awarded,  contemplates  the  incurring  of  liability  to  some  un- 
determined extent  for  additional  work,  in  contravention  of  the  stat- 
ute. The  point  last  referred  to  presents  matter  of  gravity,  and,  as 
will  be  noted  below,  requires  me  to  grant  the  motion  for  an  injunc- 
tion. The  other  points  will  be  briefly  discussed,  but  are  not  found  to 
disclose  any  infirmity  in  the  contract,  as  the  plaintiff  contends.  The 
contention  that  the  work  was  not  within  the  authority  of  the  aqueduct 
commissioners  to  undertake,  proceeds  upon  the  theory  that  the  stat- 
ute wherefrom  their  powers  were  derived  (Laws  1883,  p.  666,  c.  490), 
has  iDeen  so  limited  by  section  518  of  the  Charter  (Laws  1901,  p.  231, 
c.  466)  that  the  building  of  this  reservoir  is  within  .the  office  of  the 
commissioner  of  water  supply,  gas  and  electricity,  to  the  exclusion  of 
the  aqueduct  commissioners. 

The  aqueduct  act  (Laws  1883,  p.  666,  c.  490)  empowered  the  com- 
missioners (section  2)  to  construct  "a  new  aqueduct  or  conduit  for 
water,  from  some  point  on  the  Croton  river  or  Croton  lake  to  some 
point  in  the  city  of  New  York,  and  for  the  construction  of  one  or 
more  dams  and  reservoirs  to  retain  such  water."  Section  518  of  the 
Charter  of  1901,  referring  to  the  aqueduct  act,  provides : 

"The  term  of  office  of  tbe  commissioners,  appointed  and  existing  under  the 
aforesaid  act,  sball  ceaae  and  determine  om  tbe  completion  of  the  work,  and 
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thereupon  all  papers,  documents,  and  records  In  possesslan  of  tbe  aqueduct 
commissioners  shall  be  delivered  to  the  commissioner  of  trater  supply,  gas, 
and  electricity." 

Elsewhere  (Charter,  §§  173,  472,  478,  479,  617)  the  latter  official  is 
given  authority,  generally,  to  undertake  work  of  this  character. 

It  is  to  be  noticed  that  section  518  of  the  Charter  of  1897  (Laws 
1897,  p.  182,  c.  378)  provided  for  the  cessation  of  the  aqueduct  com- 
missioners' term  of  office  on  January  1,  1901,  and  prohibited  these 
commissioners  from  beginning  any  new  work.  The  section  was  re- 
framed,  however,  in  1901,  so  far  as  to  omit  these  provisions  and  to 
continue  the  commissioners  in  office  until  "the  completion  of  the 
work."  Obviously,  "the  work"  was  the  building  of  an  aqueduct  with 
necessary  reservoirs  as  contemplated  by  the  aqueduct  act,  since  no 
other  guide  is  afforded.  If  old  work — ^that  is  work  earlier  begun — 
were  alone  intended  some  words  of  restriction  would  naturally  be 
looked  for  in  this  amendment  to  section  S18  of  the  Charter  whidi  elim- 
inated a  present  prohibition  of  the  commencement  of  'new  work,"  but, 
as  amended,  the  section  simply  refers  to  the  aqueduct  act,  and  extends 
the  commissioners'  term  of  office  to  the  completion  of  "the  work" 
generally.  That  this  reservoir  is  not  on  a  direct  line  between  the 
beginning  and  end  of  the  aqueduct  cannot  affect  the  questioh.  It  is 
a  reservoir  to  contain  water  for  the  purposes  of  the  aqueduct,  and  the 
matter  of  necessity  was  wholly  a  question  of  discretion  for  the  com- 
missioners, controllable  by  the  Legislature,  but  when  exercised  within 
the  four  comers  of  the  statute,  uncontrollable  by  this  court.  The 
objection  that  the  lowest  bid  was  not  selected,  overlooks  the  actual 
extent  of  the  commissioners'  authority  when  awarding  such  a  con- 
tract. They  had  discretion  to  select  any  bid  (Terrell  v.  Strong,  14 
Misc.  Rep.  258,  35  N.  Y.  Supp.  1000),  and  the  circumstances  disclose 
simply  an  authorized  use  of  their  judgment  in  the  present  instance. 
Nor  is  there  substantial  ground  for  this  motion  in  the  fact  that  an 
"unbalanced"  bid  was  accepted,  the  term  being  used  to  describe  a 
bid  based  upon  nominal  prices  for  some  work  and  enhanced  prices 
for  other  work.  Such  a  bid  is  not  per  se  fraudulent  nor  unlawful, 
■and  where,  as  here  there  is  shown  to  have  been  no  material  enhance- 
ment of  the  gross  price,  and  the  items  are  fairly  identified,  the  con- 
tract is  not  reasonably  assailable.  Reilly  v.  Mayor,  111  N.  Y.  478, 
18  N.  E.  623 ;  Matter  of  Anderson,  109  N.  Y.  554,  17  N.  E.  209. 

I  now  come  to  an  infirmity  in  the  contract,  however,  which,  in  my 
view,  calls  for  the  granting  of  the  order  sought.  The  statute  which 
defines  the  powers  of  the  commissioners  in  the  matter  of  awarding 
such  a  contract  (Laws  1883,  p.  666,  c.  490)  contains  definite  and 
thorough  provision  for  the  safeguarding  of  the  public  interests  in  the 
manner  in  which  an  expense  for  a  public  improvement  of  the  charac- 
ter contemplated  shall  be  limited  and  ascertained.  It  is  prescribed 
(sections  25,  26,  27,  28,  and  33)  that  all  work  to  be  performed  at  the 
instance  and  upon  the  order  of  the  commissioners  shall  be  by  con- 
tract after  submission  of  bids  and  after  the  form  of  the  contract  has 
been  approved  by  the  corporation  counsel,  and  that  all  work  shall  be 
covered  by  contract  with  the  exception  of  extra  work  not  to  exceed 
the  sum  of  $1,000,  or  except  extra  work  not  to  exceed  the  sum  of 
«»6  N.Y.8.— 81 
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$5,000,  when  certified  to  in  writing  by  the  commissioners  as  required 
for  the  public  interests.  It  is  perfectly  clear  that  the  expense  to  be 
incurred  for  work  undertaken  generally  at  the  instance  of  the  com- 
missioners shall  be  measured  definitely  by  a  contract  awarded  in  ac- 
cordance with  the  terms  of  the  statute,  and  that  the  contract  shall 
definitely  disclose  what  that  expense  is  to  be.  The  contract  now  be- 
fore me  provides  for  the  payment  of  certain  sums  for  certain  work 
to  be  done  in  the  form  of  excavating,  construction,  or  otherwise,  the 
compensation  of  the  contractor  to  depend  upon  the  amount  of  work 
doni  at  the  specified  rates,  but  it  is  distinctly  stated  in  the  agreement 
that  the  quantities  set  forth  are  not  the  actual  quantities  within  the 
scope  of  the  work,  but  have  been  employed  as  a  matter  of  com- 
parison, and  the  right  is  reserved  to  the  commissioners  to  increase 
or  diminish  these  quantities  as  they  may  see  fit  in  the  course  of  the 
work.  To  remove  all  doubt  that  the  contemplated  increase  in  the 
quantity  of  the  work  to  be  done  is  substantial,  regulation  is  made  by 
the  contract  as  to  the  question  of  time  for  performance  where  the 
increase  amounts  to  more  or  less  than  26  per  cent,  of  the  apparent 
cost  of  the  work  upon  the  basis  of  the  quantity  specified,  and  it  ap- 
pears that  25  per  cent,  of  this  estimated  cost  would  be  excessive  of 
$300,000.  Again,  it  is  provided  that  the  contractor  shall  do  such 
extra  work  as  shall  be  ordered  in  wriling  by  the  commissioners' 
engineer  with  their  authorization.  With  these  provisions  in  the 
contract  it  is  impossible  to  hold  that  the  commissioners  have  confined 
themselves  to  the  powers  vested  in  them  by  the  statute.  As  a  guide 
to  and  measure  of  the  expense  to  be  incurred — its  absolute  and 
necessary  office  according  to  the  scheme  of  the  act — this  contract  is 
practically  worthless,  and  serves  only  as  a  measure  of  the  scale  of 
compensation  to  be  received  by  the  contractor  in  his  dealings  with 
the  commissioners,  to  whatever  extent  the  latter  may  deem  it  ad- 
visable to  subject  the  public  to  expense.  This  the  statute  not  only 
fails  to  authorize  but  is  distinctly  and  expressly  aimed  to  prevent. 

In  the  cases  of  Kingsley  v.  City  of  Brooklyn,  78  N.  Y.  200,  and  Mat- 
ter of  Merriam,  84  N.  Y.  596,  where  provisions  reserving  to  the 
particular  public  officials  the  right  to  increase  amount  of  work  to  be 
done  under  the  public  contracts  there  considered  were  deemed  to  be 
not  unlawful,  it  appears  that  the  particular  statutes  there  involved 
authorized,  or  at  least  in  no  sense  operated  to  negative  the  validity  of 
the  provision,  and  it  was  held  simply  that  the  presence  of  such  a  reser- 
vation imported  no  suggestion  of  fraud  in  the  contract.  Under  the 
statute  now  considered  there  appears  to  be  no  room  for  doubt  that 
the  reservation  of  the  power  to  increase  the  amount  of  work,  especial- 
ly when  coupled  with  conditions  disclosing  that  the  projected  increase 
is  very  substantial  in  its  relation  to  the  amount  originally  covered 
by  the  contract,  is  beyond  the  authority  of  the  commissioners  and 
is  unlawful.  There  is  also  before  me  a  motion  instituted  by  the 
successful  bidders,  parties  to  the  contract,  the  performance  of  which 
is  sought  to  be  enjoined,  for  their  joinder  as  parties  to  the  action. 
There  seems  to  be  no  serious  opposition  to  this  application  and  the 
replying  affidavit  meets  the  technical  objection  raised  as  to  the  right 
of  the  moving  corporation  to  be  heard.   These  contracts  have  a  direct 
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and  substantial  interest  in  the  litigation,  which  seeks  very  materially 
to  affect  their  rights  under  the  contract  which  they  have  conunenced 
to  perform,  and  they  should  be  brought  in  as  parties.  Code  Civ. 
Proc.  §  458;  Osterhoudt  v.  Board  of  Supervisors,  98  N.  Y.  839. 

Motion  for  injunction  granted.  The  question  of  security  to  be  de- 
termined upon  the  settlement  of  the  order  to  be  entered  hereon. 

Motion  to  bring  in  parties  granted. 

Motion  granted. 


00LLE2R  V.  FONDA,  J.  &  O.  R.  CO. 
(Supreme  Conrt,  Appellate  Division,  Tbird  Department.    January  8,  1906.) 

1.  Gaxbikbs — RAn^BOADS — iRjnaEB    to    PASSEiroxa — ^Nbglioence — 1Bvibkix<x — 

Questions  fob  Jubt. 

Defendant  railroad's  car  had  a  wire  screen  mnnlng  on  the  outside  of 
tbe  car  across  tlie  windows,  tbe  bottom  of  tbe  screen  being  about  four  and 
one-half  inches  from  tbe  window  alU,  and  tbe  top  about  a  foot  below  tbe  top 
of  the  window.  While  plaintiff,  a  passenger,  was  throwing  a  paper  out 
of  the  window  above  the  screen  with  his  right  hand,  bis  left  arm,  which 
was  resting  on  the  window  sill,  was  bit  and  broken  by  a  stone  about  the 
size  of  a  cuspidor,  and  weighing  six  or  eight  poimds.  Be  testified  that 
the  stone  came  in  sideways,  but  did  not  enter  the  car  itself.  The  distance 
from  the  nearest  part  of  the  car  to  the  surface  of  a  rock  cut  through 
which  tbe  track  ran  was  about  18  feet,  and  it  appeared  that  rocks  had  at 
different  times  fallen  or  rolled  down,  and  bounded  from  the  rock  cut  upon 
tbe  tracks  below,  a  w<rtchman  being  frequently  kept  there,  though  none 
was  there  at  tbe  time  of  the  accident  The  screen  was  uninjured,  and 
defendant's  evidence  showed  no  injniy  to  the  car,  thongh  plaintiff  testified 
that  after  tbe  accident  he  examined  the  window  sill,  and  found  a  piece 
of  the  window  knocked  out  of  it  Beli,  that  tbe  question  of  the  improba- 
bility of  the  accident  happening  In  tbe  manner  described  by  plaintiff  was 
for  the  Jury. 

2.  Same — Contbibutobt  Neglioeitck. 

It  not  appearing  Just  how  far  ptaintifTs  arm  extended  beyond  the 
screen,  whether  it  was  merely  the  elbow  or  part  of  the  arm  sllghtiy  pro- 
truding in  the  space  under  the  screen,  or  the  arm  extending  beyond  the 
car  Itself,  It  could  not  be  said  as  a  matter  of  law,  even  if  some  part  of 
tbe  arm  was  beyond  the  surface  of  the  screen,  that  plaintiff  was  guilty 
of  contributory  negligence,  and  the  question  was  for  the  Jury. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  9,  Cent  Dig.  Carriers,  |  1380.] 

Appeal  from  Trial  Term. 

Action  by  Daniel  Goller  against  the  Fonda,  Johnstown  &  Glovers- 
ville  Railroad  Company.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  its  motion  to  set  aside  the  verdict,  defendant  appeals. 
Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

C.  S.  Nisbet,  for  appellant. 
Henry  V.  Borst,  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  plaintiff's  evidence  tended  to  show 
that  he  was  riding  on  one  of  the  defendant's  cars  through  a  rock  cut. 
The  car  seems  to  have  been  the  ordinary  car,  with  a  wire  screen 
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running  on  the  outside  of  the  car  across  the  windows,  the  bottom 
of  the  screen  being  about  four  and  one  half  inches  from  the  window 
sill,  and  the  top  about  a  foot  below  the  top  of  the,  window ;  that  after 
reading  a  paper,  he  threw  it  with  his  right  hand  out  of  the  window 
above  the  screen,  and  immediately,  his  left  arm  resting  on  the  window 
sill,  was  hit  by  a  stone  about  the  size  of  a  cuspidor  and  weighing 
six  or  eight  pounds,  and  that  after  he  was  hit  he  looked  over  and  saw 
the  stone  rolling  off  on  the  side  of  the  car  between  the  screen  and  the 
window  sill.  He  says  the  stone  came  in  sideways,  but  did  not  enter 
the  car  itself.  Afterwards,  he  examined  the  car,  and  found  a  piece 
of  wood  knocked  out  of  the  sill.  Immediately  after  he  was  hit,  and 
made  the  alarm,  his  arm  was  found  broken,  and  a  passenger  observed 
dirt  upon  his  sleeve  such  as  might  come  from  a  stone.  Between  the 
track  upon  which  he  was  and  the  rock  cut,  was  a  track  for  cars  pass- 
ing in  the  other  direction,  the  distance  from  the  nearest  part  of  his 
car  to  the  surface  of  the  rock  cut  being  about  18  feet,  and  that  rocks 
at  different  times  had  fallen,  or  rolled  down,  and  bounded  from  this 
rock  cut  upon  the  tracks  below,  and  that  frequently  a  watchman 
was  kept  there,  but  none  was  there  at  this  time,  l^he  screen  was 
uninjured,  and  the  defendant's  evidence  shows  no  injury  to  the  car. 

The  appellant  contends  that  the  plaintiff's  version  of  the  accident 
is  physically  impossible,  and  that  the  stone  could  not  have  protruded 
under  the  screen  and  injured  his  arm,  and  that  he  could  only  have 
been  injured  by  his  arm  extending  under  <Jie  screen,  or  over  the 
screen  outside  of  the  car.  This  screen  was  over  the  window  for  the 
purpose  of  keeping  the  passengers,  and  their  arms  within  the  car 
and  to  protect  them  from  injury.  We  cannot  say  it  is  a  physical 
impossibility  that  a  stone  might,  in  rolling  over  this  embankment, 
hit  a  projecting  rock  and  bound  and  describe  such  a  curve  in  falling 
that  it  might  protrude  into  this  opening  between  the  screen  and  the 
sill  so  as  to  break  the  plaintiff's  arm.  It  may  be  more  natural  to 
assume  that  the  arm  must  have  extended  under  or  over  the  screen 
and  beyond  it ;  but  it  not  appearing  just  how  far  it  extended  beyond, 
whether  it  was  merely  the  elbow  or  a  part  of  the  arm  slightly  pro- 
truding in  the  space  under  the  screen,  or  the  arm  extending  beyond 
the  car  itself,  we  cannot  say  as  matter  of  law,  even  if  some  part  of  the 
arm  was  beyond  the  surface  of  the  screen,  that  it  was  contributory 
negligence  precluding  a  recovery.  Francis  v.  New  York  Steam  Co., 
114  N.  Y.  380,  21  N.  E.  988 ;  Tucker  v.  Buffalo  R.  Co.,  53  App.  Div. 
571,  65  N.  Y.  Supp.  989,  affirmed  169  N.  Y.  589,  62  N.  E.  1101. 

The  questions,  then,  of  the  improbability  of  the  accident  happening 
in  the  manner  described  by  the  plaintiff,  and  the  plaintiff's  contribu- 
tory negligence,  were  for  the  jury  to  consider  seriously  as  questions 
of  fact,  but  do  not  require  a  reversal  of  the  judgment  as  a  matter  of 
law.  "The  plaintiff's  companion  swore  that  immediately  after  the 
accident  the  plaintiff  stated  that  his  arm  was  out  of  the  window,  and 
there  are  various  contradictory  statements  of  the  plaintiff  in  evi- 
dence as  to  how  the  accident  happened.  The  strangeness  of  the 
occurrence  as  he  relates  it,  and  the  circumstances  of  the  case  as  shown 
by  all  the  evidence,  throw  so  much  doubt  upon  the  plaintiff's  version 
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of  the  transaction  that  it  cannot  be  said  the  verdict  is  fairly  sustained 
by  the  evidence. 

A  new  trial  should  therefore  be  granted,  with  costs  to  the  appel- 
lant to  abide  the  event.  All  concur:  SMITH  and  CHASE,  JJ.,  in 
result. 


MOYEH  y.  VILLAOB  OF  NEUJBTON. 
(Supreme  Court,  Appellate  Division,  Third  Department    Janoary  8,  1906.) 

1.  Reference— Aonon  fob  Attobitet'b  Fees. 

In  an  action  b^  an  attorney  against  a  town  for  services  in  a  certiorari 
proceeding,  the  items  of  a  bill  of  partlcalarg  served  before  trial  all  related 
to  the  proceeding  alleged  In  the  complaint,  except  two  items  stated  to  be 
In  a  second  case,  and  two  similar  Items  in  a  third  case.  In  opening  the 
case  to  the  Jnry,  plaintiff  stated  that  the  services  were  rendered  in  three 
proceedings,  some  of  them  before,  and  some  after,  such  proceedings  were 
Joined,  and  suggested  a  reference,  to  which  defendant  objected,  claiming 
that  the  complaint  alleged  bnt  one  proceeding,  that  the  evidence  must  be 
confined  to  that,  and  that  In  any  event  the  three  proceeding's  before  amal- 
gamation were  all  similar.  Held,  that  defendant  could  not  properly  be 
required  to  waive  its  objection  that  proof  could  only  be  received  as  to 
one  proceeding  under  the  complaint,  and  to  try  all  the  items  as  a  whole 
under  penalty  of  a  reference  being  ordered. 

2.  Saks. 

The  discussion  before  the  court  as  to  the  manner  of  trial  was  insuf- 
ficient to  take  the  case  out  of  the  general  rule  that,  in  an  attorney's  ac- 
tion for  services  in  such  cases,  a  reference  should  not  be  ordered. 

Appeal  from  Trial  Term. 

Action  by  Irving  Moyer  against  the  village  of  Nelliston.  From 
an  order  of  compulsory  reference,  defendant  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

A.  M.  Mills,  for  appellant. 
Andrew  J.  Nellis,  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  complaint  alleged  the  services  of 
the  attorney  in  a  certiorari  proceeding  by  the  New  York  Central 
Railroad  to  review  an  assessment,  and  the  value  of  the  services  at 
$2,005,  admitting  payment  of  $100.  The  answer  denied  the  value  of 
the  services,  and  alleged  that  the  plaintiff  was  the  village  attorney  at 
an  agreed  compensation  of  $100  per  year,  and  that  the  services  were 
rendered  by  him  as  such  attorney,  and  the  said  $100  had  been  paid. 
A  bill  of  particulars  was  served  before  trial,  containing  some  90 
different  items  of  services,  all  of  which  related  to  the  proceeding 
alleged  in  the  complaint,  except  two  items  aggregating  $95  were 
stated  to  be  in  a  second  case,  and  two  similar  items  as  in  a  third  case. 

It  is  well  settled  that  a  reference  cannot  be  ordered  in  an  attorney's 
action  for  services  in  cases  substantially  like  this.  Cantine  v.  Russell, 
168  N.  Y.  484,  61  N.  E.  769;  Feeter  v.  Arkenburgh,  147  N.  Y.  237, 
41  N.  E.  518. 

But  the  respondent  claims  that  the  colloquy  between  court  and 
sel  upon  the  trial  shows  that  this  is  referable,  and  distingui 
from  the  above  cases.    In  opening  the  case  to  the  jury  the 
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stated  tliat  the  services  were  rendered  in  three  proceedings,  and  were 
some  of  them  before,  and  some  after,  the  proceedings  were  joined,  and 
that  many  of  the  items  related  to  each  separate  proceeding,  and  sug- 
gested thiat  if  the  case  was  referable  it  might  better  be  referred  then 
than  after  the  evidence  was  partly  in.  The  defendant  objected  to  the 
reference,  and  claimed  that  the  complaint  alleged  but  one  proceed- 
ing, and  the  evidence  must  be  confined  to  that,  and  that  in  any  event 
the  three  proceedings  before  amalgamation  were  all  similar.  The 
court  suggested  that,  if  the  value  of  the  services  could  be  determined 
as  a  whole,  the  reference  would  be  denied ;  that  under  the  pleading^ 
and  bill  of  particulars  the  court  must  hear  the  evidence  as  to  each 
proceeding  before  amalgamation  as  well  as  after,  and  would  not 
exclude  the  proof  of  any  of  the  proceedings,  ruling  that,  unless  it  was 
stipulated  to  try  the  matter  as  a  whole,  a  reference  would  be  ordered. 
The  plaintiff  refused  to  try  it  as  a  whole,  to  which  the  court  replied : 

"If  you  will  try  the  case  an  to  the  value  of  the  geryices  In  each  case  until 
the  amalgamation,  and  then  after  that  as  a  whole,  I  will  submit  those  four 
Items  to  the  Jury."  > 

The  defendant  refused  to  consent  to  try  the  cases  as  a  whole,  and 
thereupon  the  order  of  reference  was  made  over  the  defendant's  ob- 
jection. Having  objected  that  proof  could  only  be  received  as  to  one 
proceeding  under  the  complaint,  the  defendant  could  not  properly  be 
required  to  waive  that  objection  and  try  all  the  items  as  a  whole. 
It  would  seem,  if  the  services  were  rendered  in  three  different  cases, 
the  defendant's  objection  was  good;  if  there  was  but  one  case  by 
reason  of  the  amalgamation,  then  the  order  of  reference  was  clearly 
improper.  The  plaintiff  was  at  liberty  to  prove  his  case  in  his  own 
way,  if  he  kept  within  the  rules  of  practice,  and  the  defendant  had  the 
right  to  inquire  as  to  the  time  spent  on  each  item  and  the  value  of 
each  item  of  services ;  it  had  the  right  during  the  trial  to  defend  itself 
in  such  proper  manner  as  the  rules  of  practice  permitted,  and  the 
court  could  not  in  advance  require  it  to  agree  upon  a  certain  method 
of  trial  or  else  force  upon  it  a  reference.  If  the  discussion  before  the 
court  as  to  the  manner  of  trial  is  sufficient  to  distinguish  this  case  from 
the  ones  cited,  the  same  discussion  might  well  arise  in  every  attorney's 
action  for  services,  and  a  reference  be  thus  forced,  for  this  case  seems 
to  be  the  ordinary  action  brought  by  an  attorney  to  recover  for  his 
services,  and  is  well  within  the  rule  of  the  cases  above  cited. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements  to  the  appellant.    All  concur. 


OWEGO  GAS  LIGHT  CO.  v.  BOTER. 

(Supreme  Court,  Appellate  Division,  Third  Department    January  8,  1906.) 

Cobfokahoits — ^Dutiks  or  Pbesubnt — Sale  of  Bonds — ^Liabiutt  io  C(»pora- 

TION. 

Where  bonds  were  Issued  by  a  corporation  and  turned  over  to  the  presi- 
dent to  be  sold  by  him,  the  act  of  the  president  In  entrusting  one-half  of 
the  bonds  for  sale  to  the  vice  president  was  not,  in  the  absence  of  evi- 
dence of  negUgeace  or  bad  faith,  a  violation  of  duty  on  his  part,  and  lie 
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was  not  boand  to  account  to  the  corporation  for  proceeds  of  the  bonds  re- 
ceiTed  by  the  vice  president,  and  used  by  the  latter  la  improvhig  the  v^op- 
erty  of  the  corporation. 

Appeal  from  Special  Term. 

Action  by  the  Owego  Gas  Light  Company  against  William  D. 
Boyer.     From  the  judgment  rendered,  plaintiff  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

George  S.  Sheppard,  for  appellant. 
H.   Austin   Clark,   for  respondent. 

)OHN  M.  KELLOGG,  J.  The  defendant  was  the  president  of  the 
plaintifiTs  corporation,  and  by  resolution  of  its  board  of  directors  duly 
passed,  reciting  that  it  was  indebted  to  various  persons  aggregating  about 
$14,000,  and  Siat  it  desired  to  pay  such  indebtedness  and  to  increase 
and  improve  its  plant  and  extend  its  business,  and  for  the  purpose  of 
raising  funds  for  those  purposes,  it  was  resolved  that  the  corporation 
issue  and  sell  its  bonds,  aggregating  $50,000,  to  be  secured  by  mort- 
gage upon  its  plant,  and  the  president  and  treasurer  were  empowered 
and  directed  to  execute  the  same  and  to  affix  the  corporate  seal 
thereto.  And  it  was  also  resolved  that  the  balance  of  the  stock  un- 
issued, viz.,  $12,700,  be  issued  and  disposed  of  for  the  benefit  of  the 
corporation.  The  certificate  of  stock  and  the  bonds  were  duly  exe- 
cuted by  the  proper  officers.  The  stock  certificate  was  made  out  in 
the  name  of  the  treasurer,  to  be  held,  and  it  does  not  appear  that  it 
ever  has  been  issued,  sold,  or  transferred.  It  is  now  in  the  plaintiff's 
hands  canceled,  and  there  is  nothing  to  show  that  any  other  certificate  j 

was  ever  issued  in  place  of  it.  The  defendant  never  had  it,  or  any 
benefit  from  it.  j 

After  the  bonds  were  duly  executed,  the  treasurer  sent  them  to  the 
defendant  who  resided  at  Scranton,  Pa.,  and  he  sold  $35,000  par  value 
of  them,  at  a  discount,  and  accounted  for  the  proceeds  thereof,  except  i 

S2,000  which  he  reserved  for  his  services  with  reference  thereto,  which 
sum  is  charged  against  him  by  the  judgment  appealed  from,  and  no 
appeal  has  been  taken  from  the  judgment  in  that  respect.  The  other 
S2.3,000  of  bonds  he  turned  over  to  the  vice  president  of  said  com-  | 

pany  to  be  sold  for  the  company,  such  vice  president  being  also  the 
active  superintendent  of  construction  and  repairs,  having  in  charge  '. 

the  work  of  increasing  and  improving  the  plant  of  the  company.    The  | 

vice  president  delivered  $3,000  of  the  bonds  to  the  treasurer  to  be 
sold  by  him,  and  sold  the  balance  of  the  bonds  and  turned  over  .j 

56,850  of  the  proceeds  to  the  treasurer,  and  he  expended  other  sums  i 

upon  the  property  the  amount  and  details  of  which  do  not  appear. 

The  appellant  complains  of  the  judgment,  for  the  reason  that  it  did 
not  charge  upon  the  defendant  the  duty  of  accounting  for  the  pro- 
ceeds of  the  bonds,  sold  by  the  vice  president,  and  charge  him  with 
the  same.  It  does  not  appear  what  duties  the  by-laws  of  the  company 
charged  upon  the  various  officers.  The  treasurer  was  the  financial 
officer,  and  undoubtedly  the  vice  president  was  charged  with  the  duty 
of  assisting  the  president  and  performing  any  duties  devolved  upon 
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the  president  in  his  absence.  The  resolutidn  under  which  the  bonds 
were  issued,  directed  their  issue  and  sale,  and  that  the  president  and 
treasurer  execute  them.  While  it  does  not  state  who  is  to  sell  them, 
it  is  evident  that  some  of  the  officers  must  perform  that  duty.  Clearly, 
neither  the  stockholders  nor  the  board  of  directors  were  expected  to 
make  a  sale  of  the  bonds ;  it  must  be  done  by  some  one,  and  it  is  not 
apparent  that  this  duty  fell  more  directly  upon  any  one  than  upon 
the  president  and  by  lus  direction  the  vice  president,  especially  after 
the  financial  officer  had  turned  the  bonds  over  to  the  president  for 
sale.  It  was  not  improper  or  a  breach  of  trust  for  the  treasurer  to 
turn  the  bonds  over  to  the  president  for  sale,  and  the  president  having 
received  the  bonds  out  of  the  state,  and  being  out  of  the  state  and 
unable,  as  he  felt,  to  dispose  of  all  of  them  advantageously,  violated 
no  duty  in  requiring  the  vice  president  to  perform  the  act  of  seUing 
some  of  the  bonds.  There  is  no  charge  that  it  was  a  negligent  or  im- 
proper act  to  turn  them  over  to  the  vice  president,  or  that  the  vice 
president  has  made  any  improper  use  of  them,  or  that  the  company 
has  not  in  fact  had  the  benefit  of  them ;  so  there  is  no  claim  that  the 
bonds  were  negligently  and  collusively  turned  over  to  the  vice  presi- 
dent against  the  real  interests  of  the  company ;  assuming,  as  the  evi- 
dence shows,  that  the  president  acted  in  good  faith  in  turning  the 
bonds  over  to  the  vice  president  for  sale,  he  being  the  party  superin- 
tending and  carrying  on  the  improvements  and  repairs  for  which  the 
bonds  were  authorized,  the  defendant  has  sufficiently  accounted  for 
the  bonds  and  is  not  called  upon  further  to  account  for  the  proceeds 
received  by  the  vice  president. 
The  judgment  is  affirmed,  with  costs.    All  concur. 


PBOPLB  y.  FROEIilGH. 
(Supreme  Oonrt,  Appellate  DlTislon,  First  Department    December  8, 1905.) 

1,  Pebj-dbt — AmDAViT  or  Subbtt  on  Bail  Bond. 

Where  a  surety  on  a  ball  bond  Justified  falsely  and  knowingly  in  tala 
affidavit  as  to  his  ownership  of  property,  he  was  guilty  of  peijury. 
[Ed.  Note. — For  cases  In  point,  see  vol.  39,  Cent  Dig.  Perjury,  {|  9-11.] 

2.  OannNAL  Law — Habkuesb  EiBnoB — RiatABKS  or  Counsel  Ain>  Trlal  Judge. 

Remarks  to  the  Jury  by  the  district  attorney  and  obserrationB  of  the 
trial  Judge  not  complimentary  to  defendant  may  be  disregarded  on  appeal, 
where  the  evidence  Is  clear  respecting  the  guilt  of  defendant 

[Ed.  Note. — For  cases  in  point  see  vol.  15,  Cent  Dig.  Criminal  Law,  U 
8086,  3088,  3127.] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Herman  Froelich  was  convicted  of  the  crime  of  perjury,  and  ap- 
peals.   Affirmed. 

Argued  before  O'BRIEN,  P.  T.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

L.  E.  Rogers,  for  appellant 
E.  Sandford,  for  the  People. 
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PATTERSON,  J.  The  defendant  was  indicted  for  and  convicted 
of  the  crime  of  perjury.  The  indictment  charged  that  one  Minnie 
Diesel  was  arrested  by  members  of  the  police  force  upon  a  charge  of 
disorderly  conduct  tending  to  a  breach  of  the  peace,  in  that,  being  a 
common  prostitute  and  nightwalker,  she  did  loiter  and  be  in  and 
around  thoroughfares  and  public  places  for  the  purpose  of  prostitu- 
tion and  solicitation,  to  the  annoyance  of  inhabitants  and  passersby. 
She  was  taken  to  the  police  station  and  was  held  in  custody.  The  de- 
fendant, Froelich,  appeared  before  the  oiHcial  assigned  to  take  bail 
and  offered  himself  as  a  surety  for  Minnie  Diesel,  and  then  and  there 
exhibited  to  such  oiHcial  and  signed  an  undertaking  that  the  said 
Minnie  Diesel  would  appear  and  answer  the  complaint  before  a  magis- 
trate before  whom  she  would  be  arraigned,  if  not  bailed  out  at  a  cer- 
tain time,  and  that  the  said  Minnie  Diesel  would  remain  subject  to  any 
order  of  the  magistrate  and  render  herself  in  execution  thereof,  or, 
if  she  failed  to  perform  either  of  the  conditions,  then  the  bond  would 
be  forfeited.  The  indictment  then  proceeds  to  state  in  formal  words, 
not  necessary  to  be  repeated,  that  the  defendant,  Froelich,  offering 
himself  as  bail,  took  oath  concerning  the  truth  of  the  matters  con- 
tained in  his  affidavit,  and  that  he  justified  falsely,  knowingly,  will- 
fully, corruptly,  and  feloniously  that  he  was  then  and  there  worth 
the  sum  of  $5,000,  exclusive  of  property  exempt  from  the  execu- 
tion, and  that  such  property  then  and  there  consisted  of  certain 
personal  property,  to  wit,  the  stock  and  fixtures  of  a  certain  caf6 
and  saloon  situate  at  No.  22  Second  avenue,  in  the  county  of  New 
York,  and  that  he  then  and  there  owned  the  said  property,  whereas 
in  truth  and  in  fact  he  did  not  own  that  property. 

This  is  a  case  of  fraudulent  bail.  The  defendant  admits  that  he 
is  a  "professional  bondsman."  The  evidence  on  the  trial  clearly 
showed  that  the  defendant  was  guilty  of  perjury  in  swearing  that  he 
was  the  owner  of  the  personal  property  upon  which  he  justified  as 
bail.  He  himself  swears  that  he  was  paid  for  going  on  the  bond,  and 
he  also  says  that  he  made  his  living  Uirgely  by  that  industry.  There 
is  no  doubt  that  the  defendant  signed  this  bond,  and  there  is  no 
doubt  that  he  did  not  own  the  property  upon  which  he  justified.  His. 
own  account  of  his  connection  with  that  property  is  enough  to  con- 
vict him. 

The  only  other  matter  to  be  considered  is  the  criticism  upon  re- 
marks to  the  jury  of  the  assistant  district  attorney,  who  tried  the 
case  for  the  people,  and  some  observations  of  the  trial  judge  not 
complimentary  to  the  defendant ;  but  those  remarks  may  be  disregard- 
ed. The  evidence  is  so  clear  respecting  the  guilt  of  the  defendant 
that  they  are  not  of  sufficient  importance  to  compel  a  reversal  of  the 
judgment.  It  is  evident  on  the  whole  record  that  the  defendant  was 
guilty  of  the  crime  of  perjury,  and  was  properly  convicted. 

The  judgment  of  conviction  should  be  affirmed.    All  concur. 
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TTRRBLIi  Y.  METROPOLITAN  ST.  ET.  CO. 

(Supreme  Court,  Appellate  Dlvlalon,  First  Department    December  8,  1905.) 

<3abbiebs — ^IirxnsiEs  to  Passeitgebs — ^AcnoNS — Weight  of  EvtaKSCE. 

In  an  action  against  a  street  railway  for  Injuries  to  a  passenger,  alleged 
to  have  been  sustained  by  being  thrown  or  having  fallen  from  a  car,  a 
verdict  for  plaintiff,  based  on  bis  uncorroborated  testimony,  as  against  the 
testimony  of  several  witnesses  for  defendant,  held  against  the  weight  of 
the  evidence. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Gerald  Tyrrell  against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  McLAUGHLIN.  PATTERSON.  INGRAHAM, 
and  LAUGHLIN,  JJ. 

Charles  F.  Brown,  for  appellant. 
George  W.  Dease,  for  respondent. 

PATTERSON,  J.  The  judgment  in  this  case  should  be  reversed, 
for  the  reason  that  the  verdict  of  the  jury  is  against  the  weight  of 
evidence.  The  plaintiff  alleged  that  he  sustained  injuries  through  the 
negligent  starting  of  one  of  the  defendant's  cars  on  which  he  was  a 
passenger,  and  which  had  slowed  up  at  his  request,  and  was  nearly 
at  a  standstill,  and  before  he  could  safely  alight  the  speed  of  the  car 
was  accelerated,  and  he  was  thrown  down  and  injured.  According 
to  the  plaintiff's  own  statement,  while  putting  his  right  foot  on  the 
street,  his  left  foot  being  on  the  running  board  of  the  car,  the  con- 
ductor pulled  the  bell ;  but  whether  he  rang  it  three  times,  or  twice, 
the  plaintiff  did  not  know.  His  account  of  the  occurrence  is  that  he 
boarded  a  Second  Avenue  car  going  south  at  Eighty-Second  street ; 
that  he  went  to  the  rear  platform,  which  was  occupied  by  several 
other  persons ;  that  he  told  the  conductor,  when  he  paid  his  fare,  that 
he  wanted  to  get  off  at  Thirty-Sixth  street ;  that  the  conductor  said 
"All  right",  but  did  not  stop  the  car  at  Thirty-Sixth  street ;  that  then 
the  plaintiff  got  up  and  signaled  to  the  conductor  to  stop  at  Thirty- 
Fifth  street,  and  it  was  between  Thirty-Fifth  and  Thirty-Fourth 
streets  that  he  was  thrown  or  fell  from  the  car  and  was  dragged  a- 
long  the  street. 

What  is  observable  in  this  case  is  that  there  is  no  witness  to  support 
the  plaintiff's  version  of  the  occurrence,'  other  than  himself.  The 
theory  of  the  defendant  is  that  the  plaintiff  was  either  on  the  running 
board  of  the  car  and  sigfnaled  the  conductor  to  stop,  and  that  the  a- 
larm  signal  of  three  bells  was  at  once  given  by  the  conductor  at  the 
south  side  of  Thirty-Fifth  street,  or  that  the  car  was  at  a  full  stop 
when  the  plaintiff  descended  from  it,  that  in  leaving  he  tripped  over 
the  feet  of  a  passenger  seated  on  the  rear  seat  by  him,  and  that  he  re- 
ceived the  injury  in  some  way  not  connected  with  or  by  reason  of  the 
premature  or  negligent  starting  of  the  car.  The  theory  of  the  de- 
fendant is  supported  by  several  witnesses —  one  the  conductor  of  the 
car,  but  who  had  for  several  years  prior  to  the  trial  been  out  of  the 
service  of  the  defendant.    There  was  also  the  testimony  of  two 
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passengers  to  the  same  effect,  and  of  a  spectator  who  stood  on  the 
sidewalk  and  saw  the  occurrence,  and  also  a  policeman  (Reid)  whose 
testimony  strongly  confirms  the  defendant's  view  of  the  accident. 

It  was  regarded  by  some  members  of  the  court  that  substantial 
errors  in  the  conduct  of  the  trial  required  a  reversal ;  but  we  unani- 
mously agreed  that  the  verdict  is  against  the  weight  of  evidence,  and 
for  that  reason  the  judgment  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


aoe  App.  DiT.  s^ 

I.BONARD  T.  SOHBIIDT  et  aL 
(Sapteme  Court,  Appellate  Division,  First  Department.    December  8,  1906.) 

1.  iHJUKCnoiT — PmNVENOI  OF  AOTIOIT — PUCADINO. 

Under  Code  Civ.  Proc.  |  603,  providing  that,  where  It  appears  from  the 
oiMDplalnt  that  plalntltf  demands  and  Is  entitled  to  a  Judgment  against 
defendant  restraining  the  commission  or  continuance  of  an  act  which 
during  the  pendency  of  the  action  will  injure  plalntifT,  an  Injunction  may 
be  granted,  in  an  action  for  damages  for  breach  of  the  covenants  of  a 
lease,  where  the  complaint  shows  no  demand  for  injunction  reatiaining 
the  foreclosure  of  a  mortgage  on  the  furniture  securing  the  payment  of 
tbe  rent,  such  an  injunction  is  not  warranted. 

2.  Sam — ^AoTs  AnxcriNO  Sirajxcr  or  Actiok. 

Under  Code  Civ.  Proc.  |  604,  authorizing  an  injunction  in  an  action 
where  it  appears  defendant  threatens  to  remove  his  property  with  intent 
to  defraud  plaintiff,  in  an  action  for  damages  for  breach  of  the  express 
covenants  of  a  lease,  where  it  does  not  appear  that  defendant  threatens 
to  dispose  of  his  property  to  defraud  plaintiff,  an  injunction  restraining 
the  foreclosure  of  a  mortgage  cm  furniture  given  to  secure  payment  of 
the  rent  is  not  authorized. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Bertha  Leonard  against  Caroline  Schmidt  and  another. 
From  an  order  enjoining  defendant  Kreshover  from  foreclosing  a 
chattel  mortgage,  he  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

Louis  Zinke,  for  appellant. 
George  J.  Kilgen,  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  the  plaintiff  entered  into 
a  lease  in  writing  with  the  defendant  Schmidt,  whereby  she  hired  for 
the  term  of  three  years  from  October  1,  1903,  a  certain  apartment 
house  in  this  city  at  an  annual  rent  of  $5,000;  that  by  the  terms  of 
said  lease  the  landlord  was  to  make  all  necessary  repairs  and  decorate 
each  flat  or  apartment  at  least  once  during  said  term,  furnish  a  suf- 
ficiency of  hot  water  and  steam  heat,  and  a  janitor  satisfactory  to 
tbe  pbuntiff,  all  of  which  the  defendants  failed  to  do ;  that  by  reason 
of  the  failure  of  defendants  to  do  and  perform  the  terms  and  condi- 
tions of  said  lease,  she  was  unable  to  rent  said  apartments  to  advantage 
and  could  not  keep  tenants  when  she  got  them ;  that  on  the  25th  of 
May,  1904,  the  defendant  conveyed  the  premises  to  the  defendant 
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Youghem,  and  that  on  Aug^ist  1,  1906,  Youghem  conveyed  to  the 
defendant  Kreshover,  who  ever  since  was  and  now  is  the  owner  and 
in  the  possession  of  said  premises.  She  further  alleges  that  on  the 
1st  day  of  August,  1905,  she  vacated  and  surrendered  seven  of  the 
apartments  in  said  premises,  and  on  the  1st  of  September  she  vacated 
the  remainder  of  said  premises,  for  the  reason  that  said  flats  and 
.apartments  were  unfit  for  use  and  occupancy  and  were  not  tenantable 
or  inhabitable ;  that  she  has  paid  the  defendants  the  rent  for  each  and 
every  month,  except  for  the  months  of  August  and  September,  hav- 
ing paid  in  all  $14,250 ;  that  by  the  failure  of  the  defendants  to  keep 
and  perform  all  that  was  required  to  be  done  by  them  by  the  terms  of 
said  lease  she  was  damaged  in  the  sum  of  $1,000,  and  demands  judg- 
ment therefor.  This  is  a  simple  action  at  law  to  recover  damages  for 
a  breach  of  the  covenants  of  a  lease.  In  the  moving  affidavit  she  al- 
leged, further,  that  at  the  time  of  the  making  of  said  lease  she  gave  a 
chattel  mortgage  on  all  the  furniture  in  said  premises  to  secure  the 
payment  of  the  rent,  which  by  mesne  assignments  was  assigned  to  the 
present  owner  of  the  premises  (Kreshover),  which  mortgage  he 
threatens  to  foreclose  for  the  failure  and  refusal  of  the  plaintiff  to 
pay  the  rent  for  the  months  of  August  and  September;  that  all  of 
said -furniture  was  removed  from  said  premises,  and  if  the  defendant 
Kreshover  be  not  restrained  and  be  permitted  to  carry  out  his  threat 
to  foreclose  said  chattel  mortgage  and  sell  the  property  covered  by 
the  same,  it  would  work  a  hardship  and  injury  to  this  plaintiff  and 
leave  only  a  doubtful  security  for  her  relief ;  and  asked  for  an  injunc- 
tion pendente  lite.  The  order  made  on  said  papers  and  now  at  bar 
provided : 

"Ordered  that  the  defendant  Kreshover,  his  attorneys  and  all  other  persons, 
be,  and  they  hereby  are,  enjoined  from  taking  any  steps  to  foreclose  said 
chattel  mortgage  and  from  proceeding  to  collect  any  rent  under  the  lease  above 
referred  to  of  the  premises  aforesaid." 

This  appears  to  be  a  permanent  injunction.  No  security  whatever 
was  required  or  furnished.  In  an  action  at  law  to  recover  damages 
for  the  breach  of  the  covenants  of  a  lease,  the  court  without  a  trial 
has  made  a  permanent  injunction  restraining  the  foreclosure  of  a 
chattel  mortgage  not  alluded  to  in  the  complaint.  The  authority  to 
make  this  order  is  clearly  not  given  by  section  603  of  the  Code  of 
Civil  Procedure: 

"Where  It  appears  from  the  complaint  that  the  plaintiff  demands  and  Is 
entitled  to  a  Judgment  against  the  defendant  restiralnlng  the  commission  or 
continuance  of  an  act,  the  commission  or  continuance  of  which  during  the 
pendency  of  the  action  would  produce  Injury  to  the  plaintiff,  an  Injunction 
order  may  be  granted  to  restraint.  The  case  provided  for  In  thla  section  Isr 
described  in  this  act  as  a  case  where  the  right  to  an  Injunction  depends  upon 
the  nature  of  the  action." 

The  complaint  shows  no  demand  for  injunctive  relief  preventing 
and  restraining  foreclosure,  no  continuance  or  commission  of  any  act 
during  the  pendency  of  the  action,  no  injury  to  the  plaintiff,  even 
assuming  that  such  a  foreclosure  would  take  place,  and  no  proof 
showing  plaintiff  entitled  to  an  injunction.  Therefore  by  the  express 
provisions  of  the  section  it  furnishes  no  authority  for  the  order. 
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In  Belasco  v.  Klaw,  98  App.  Div.  74,  90  N.  Y.  Supp.  593,  this  court 
said: 

"It  Is  clear,  therefore,  that  the  Injunction  is  not  warranted  under  section 
608  of  the  Ciode  of  Civil  Procedure,  because  that  section  applies  when  the 
right  to  an  injunction  depends  upon  the  nature  of  the  action." 

In  Heine  v.  Rohner,  29  App.  Div.,  at  page  242,  61  N.  Y.  Supp.,  at 
page  429,  we  said: 

"The  question  of  the  right  to  an  injunction  of  this  character  depends  upon 
the  allegations  of  the  complaint,  and,  unless  it  appears  from  the  complaint 
that  the  plaintiff  Is  entitled  to  the  Judgment  of  injunction,  it  cannot  Issue. 
Code  Civ.  Proc.  S  603.  It  may  all  be  very  true  that  evidence  may  be  offered 
in  the  shape  of  affidavits  to  support  the  allegations  of  the  complaint;  but, 
where  the  complaint  Itself  shows  no  cause  of  action  or  right  to  relief,  such 
right  cannot  be  established  by  affidavit." 

Nor  do  the  provisions  of  section  604  cover  the  case.  Subdivision 
1  thereof  does  not  apply,  as  it  does  not  appear  that  the  defendant 
procured  or  suffered  to  be  done,  or  threatened  or  was  about  to  do  or 
procure  or  suffer  to  be  done,  an  act  during  the  pendency  of  the 
action  "in  violation  of  the  plaintiff's  rights  respecting  th&  subject 
of  the  action  and  tending  to  render  the  judgment  ineffectual."  The 
subject  of  the  action  was  the  right  to  recover  damages  for  the  breach 
of  express  covenants  in  a  lease.  Nor  can  subdivision  2  of  said  section 
apply ;  for  it  does  not  appear  that  the  flefendant  threatens  or  is  about 
to  remove  or  to  dispose  of  his  property  with  intent  to  defraud 
the  plaintiff.  So  that  under  neither  section  603  nor  section  604 
does  the  complaint  or  the  affidavit  disclose  any  grounds  for  an 
injunction  pendente  lite,  much  less  for  a  permanent  injunction  such 
as  this  is  in  terms.  Further,  section  620  provides  that,  where  pro- 
vision is  not  otherwise  made  by  law,  the  plaintiff  must  give  an  under- 
taking.   This  has  not  been  required. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.    All  concur. 


(109  App.  Div.  700.) 

OAROLAN  V.  ODONNEUi  et  a1. 
{Supreme  Court,  Appellate  Division,  First  Department    December  IS,  1906.) 

Appeal — Fbocekdinob  ajteb  REiiAjn>— Amendmknt  or  Judouent. 

Where  an  order  granting  an  extra  allowance  and  awarding  costs  to  un- 
successful parties  out  of  an  estate  in  a  will  contest  was  reversed,  it  was 
error,  after  the  otAee  of  reversal  was  entered  below,  to  deny  a  motion  to 
strike  out  the  award  of  costs  and  extra  allowance  from  the  judgment  that 
bad  been  entered. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Patrick  M.  Carolan  against  Rebecca  O'Donnell  and 
others.  From  an  order  of  the  Special  Term,  denying  his  motion  to 
amend  the  judgment,  plaintiff  appeals.    Reversed. 

See  94  N.  Y.  Supp.  171. 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Joseph  H.  Fargis,  for  appellant. 

Thomas  Bracken,  for  respondents. 
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LAUGHLIN,  J.  This  action  was  brought,  pursuant  to  the  pro- 
visions of  section  2653a  of  the  Code  of  Civil  Procedure,  to  establish 
a  will.  The  action  was  defended  by  certain  heirs  of  the  testator  who- 
contested  the  will.  Upon  the  trial  the  court  directed  a  verdict  in  favor 
of  the  plaintiff.  The  trial  judge  subsequently  made  an  order  grant- 
ing an  extra  allowance  in  favor  of  each  party,  and  directed  that  costs, 
be  taxed  in  favor  of  eacH  party  and  that  the  same  be  paid  out  of  the 
funds  of  the  estate.  The  costs  of  the  unsuccessful  defendants  were 
taxed,  and  judgment  was  entered  directing  their  payment  and  the 
payment  of  the  extra  allowance  out  of  the  estate,  pursuant  to  the  terms 
of  the  order.  The  plaintiff  subsequently  appealed  from  the  order, 
and  this  court  held  that  the  trial  court  was  not  authorized  in  granting 
the  extra  allowance  or  awarding  costs  to  the  unsuccessful  parties. 
After  the  order  of  reversal  was  duly  entered,  the  plaintiff  moved  to 
strike  out  the  award  of  costs  and  extra  allowance  from  the  judgment 
that  had  been  entered.  The  motion  was  denied,  apparently  on  the 
theory  that  it  was  a  motion  to  amend  a  judgment  in  respect  to  a  material 
matter,  and  that  the  remedy  is  to  appeal.  See  Gasz  v.  Strick  (Super. 
Buff.)  3  'N.  Y.  Supp.  830. 

We  are  of  opinion  that  in  this  view  the  learned  court  erred.  This 
was  not  an  application  to  correct  or  amend  a  judgment  for  some  alleged 
omission  or  error  on  the  part  of  the  trial  judge  in  making  an  order 
or  decision  which  was  the  authority  for  the  judgment.  It  was  not  an 
attempt  to  review  by  motion,  instead  of  appeal,  an  order  or  decision 
still  standing  in  full  force  and  effect.  Here  the  only  authority  for 
incorporating  the  costs  and  extra  allowance  was  the  order  of  the  court, 
•which,  although  of  full  force  and  effect  at  the  time  of  the  entry  of 
judgment,  and  therefore  at  that  time 'authorizing  it,  was  subsequently 
reversed.  The  judgment,  so  far  as  it  relates  to  this  allowance  and 
these  costs  awarded  to  the  defendants,  now  stands  without  authority. 
It  is  precisely  the  same  as  if  the  successful  party,  on  entering  a  judg- 
ment, exceeds  the  terms  of  the  decision  of  the  court  or  referee  whidi 
is  the  basis  for  the  judgment.  In  such  case  it  is  well  settled  that  the 
judgment  may  be  corrected  by  motion. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted,  with  $10  costs.  Alt 
concur. 


CULUN  V.  AliVORD,  Sheriff. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  21,  1905.)- 

JinMiiENT — Vacating — Gbounds. 

A  judgment  rendered  on  report  ot  a  referee  should  not  be  vacated  be- 
cause of  the  subsequent  amendment  of  a  stipulation  Introduced  In  the  case 
to  prove  certain  facts  by  striking  out  certain  words  therein,  where  there 
was  no  evidence  that  the  words  stricken  out  bad  any  material  bearing  on 
the  Issues  between  the  parties. 

Appeal  from  Special  Term. 

Action  by  John  K.  CuUin  against  William  J.  Alvord,  as  sheriff. 
Prom  an  order  opening  a  judgment  and  amending  a  stipulation  pre- 
viously made,  defendant  appeals.    Reversed. 
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Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

John  L.  Crandall,  for  appellant. 
J.  Frank  Chace,  for  respondent. 

PARKER,  P.  J.  So  far  as  lean  discover  from  this  record  the 
facts  upon  which  the  order  was  granted  are  as  follows :  The  actiou 
was  tried  before  Justice  Cochrane.  The  plaintiff  attempted  to  prove 
certain  chattel  mortgages  by  using  cofMes  thereof.  Because  the 
originals  were  not  proven  thereby,  judgment  was  rendered  against 
plaintiff  in  defendant's  favor.  That  judgment  was  vacated  and  a  new 
trial  granted  on  terms,  in  order  to  allow  plaintiff  to  properly  prove 
such  mortgages,  and  the  case  was  referred  to  N.  H.  Browning.  On 
the  trial  the  plaintiff,  to  save  expense  and  trouble  of  producing  the 
town  clerk  and  the  originals  on  trial,  obtained  from  the  defendant  the 
stipulation  in  question,  which  is  signed  by  the  attorneys  for  both  par- 
ties.   That  stipulation  contains  the  phrase : 

"Wblcb  are  all  tbe  chattel  mortgages  given  by  either  Reynolds  or  Ryder.*' 

This  admission  that  the  mortgages  therein  mentioned  were  all 
was  subsequently  claimed  by  defendant  as  evidence  of  that  fact.  The 
plaintiff,  on  the  contrary,  claims  that  it  was  not  intended  as  evidence 
of  any  fact  but  simply  as  a  consent  that  upon  this  trial,  copies  of  the 
mortgages  might  be  used  as  evidence  the  same  as  if  they  were  the 
originals.  On  that  trial,  judgment  was  rendered  for  defendant  by 
the  referee.  Plaintiff  appeals,  and  in  the  case  served  by  him  he  refers 
to  this  stipulation  as  "Exhibit  1,"  being  a  stipulation  allowing  proof 
of  the  mortgages  by  using  copies  thereof.  To  this  defendant  object- 
ed and  required  that  a  copy  of  the  stipulation  be  set  forth  in  fuIL 
The  plaintiff  thereupon  made  a  motion  at  Special  Term,  held  on  Sep- 
tember 16,  1905,  asking  that  the  judgment  rendered  by  such  referee 
be  opened  and  the  stipulation  be  amended  by  striking  out  the  word 
"all"  therein,  and  so  that  it  could  not  be  construed,  to  have  the  force  and 
effect  that  the  defendant  claims  for  it  as  above  stated.  An  order  was- 
thereupon  made  which,  among  other  things,  amended  the  stipulation 
by  striking  out  the  words  above  quoted  therefrom,  opened  the  judg- 
ment, and  sent  the  case  back  to  the  referee,  and  allowed  each  party 
to  produce  more  testimony  upon  the  question  as  to  whether  or  not 
there  were  other  chattel  mortgages  given  by  Allen  Reynolds  and  Mar- 
tha Ryder.    From  such  order,  this  defendant  takes  this  appeal. 

In  this  affidavit,  which  is  the  only  one  used  on  the  motion,  plaintiff's 
attorney  further  states  that  the  correcting  of  the  stipulation,  as  he 
desires,  would  not  endanger  or  affect  the  judgment  rendered  by  the 
referee,  because  the  referee  had  told  him  that  such  an  amendment 
would  not  affect  or  change  his  determination  of  the  matter  before  him. 
Neither  does  the  plaintiff's  attorney,  in  his  affidavit  or  in  any  other 
way,  on  this  motion,  claim  that  the  statement  which  he  desires  strick- 
en from  the  stipulation  is  untrue  or  incorrect.  There  is  nothing  in 
this  record  from  which  we  can  ascertain  whether  or  not  such  state- 
ment in  the  stipulation  has  any  material  bearing  upon  the  issues 
between  the  parties ;  whether  if  left  in,  it  would  or  would  not  preju- 
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dice  the  plaintiff's  case  on  appeal,  or  whether  it  should  have  any 
effect  whatever  upon  the  decision  of  the  case  by  the  referee.  Very 
clearly  the  court  at  Special  Term,  from  the  record  before  it,  could  not 
conclude  that  the  plaintiff  had  in  any  manner  been  injured  by  such 
statement,  even  though  it  were  given  the-effect  that  the  defendant  now 
claims  for  it,  and  even  though  the  court  were  convinced  that  the 
plaintiff  intended  no  more  by  the  stipulation  than  he  now  claims. 
Under  such  circumstances,  no  sufficient  or  proper  grounds  were 
shown  for  vacating  the  judgment  rendered  by  the  referee,  and  the 
order  which  does  so  must  be  reversed. 

Order  reversed,  with  $10  costs  and  dlsbnrsementa,  and  motion  denied. 
with  $10  costs.    All  concnr. 


MAHBR  et  al.  v.  EMPIRE  LIFE  INS.  CO. 
(Snprone  Court,  Appellate  Division,  Second  Department    Jannaiy  B,  1006.) 

1.  BVIDENOB— ADKIBSIONB. 

Where  proofs  of  death,  made  ont  by  a  beneficiary  In  a  life  policy, 
gave  the  date  of  Insured's  birth  and  stated  that  It  wiis  so  ^ven  because 
the  beneficiary  had  heard  insured  mention  the  year  named,  such  state- 
ment as  to  the  date  of  birth  was  not  admissible  in  an  action  on  the 
policy  as  a  declaration  of  the  beneficiary  against  interest 

2.  Saux— Rkcobds  of  Fobkiok  Cottrtbt— Census. 

In  an  action  on  a  life  policy,  where  the  defense  was  that  insured  had 
misrepresented  her  age,  it  was  proper  to  exclude  duly  certified  copies 
of  the  census  of  Ireland  containing  statem«ifb  as  to  the  age  of  insured, 
where  it  appeared  that  they  were  teeming  with  untruths,  unreliable,  and 
irreconcilable. 
8.  InsuRAjfOB— AonoN  on  Poliot— Pubaoino  Detensss. 

In  an  action  on  a  life  policy,  a  defense  that  Insured  obtained  her  mepi- 
bership  in  defendant  irregularly  must  be  pleaded. 

[Ed.  Note. — For  cases  in  point  see  vol.  28,  Cent  Dig.  Insurance, 
t  1634.] 

Woodward  and  Miller,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Maher  and  another  against  the  Empire  Life  In- 
surance Company.  From  a  judgment  for  plaintiffs  and  from  an  order 
denjdng  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  RICH,  and  MILLER,  JJ. 

Charles  Blandy,  for  appellant. 
William  B.  Hurd,  Jr.,  for  respondents. 

HOOKER,  J.  In  this  action  by  the  beneficiaries  upon  a  life  in- 
surance policy  the  defendant  pleaded  and  sought  to  show  that  the  in- 
sured misrepresented  her  age  at  the  time  she  applied  for  the  in- 
surance. Her  application  contained  a  representation  that  she  was 
born  on  the  10th  day  of  December,  1841.  The  only  evidence  intro- 
duced by  the  defendant  to  sustain  its  contention  was  the  proofs  of 
death  subscribed  and  sworn  to  by  the  two  beneficiaries,  the  plaintiffs. 
In  these  proofs  were  the  following  questions  and  answers : 
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"Date  of  birth  of  deceased?  Do  not  know  montb  or  day ;  year  1840.  From 
what  Bonrce  of  knowledge  or  information  do  you  fix  tbe  date  and  place  of 
birth?    We  beard  onr  mother  mention  year  1840." 

The  court  below  refused  to  allow  the  defendant  to  go  to  the  jury 
on  the  question  of  whether  the  decedent  was  bom  on  the  10th  of 
December,  1841,  and  directed  a  verdict  in  favor  of  the  plaintiffs.  The 
defendant  appeals  from  the  judgment  and  from  the  order  denying 
motion  for  a  new  trial. 

We  are  of  opinion  that  the  proofs  of  death  afforded  in  favor  of  the 
defendant  no  proof  of  the  fact  that  the  insured  was  not  born  on  the 
10th  day  of  December,  1841.  The  defendant  urges  that,  inasmuch 
as  the  plaintiffs  subscribed  the  proofs  of  death,  the  statements  therein 
contained  are  admissible  in  evidence  against  them  so  far  as  material, 
on  the  theory  that  they  are  admissions  against  interest,  and  hence 
that  there  is  some  evidence  that  the  insured  was  not  born  on  the  day 
she  represented,  and  that  a  question  of  fact  is  presented  which  should 
have  been  submitted  to  the  jury.  It  has  been  held  that  admissions 
against  interest,  even  though  made  without  being  based  upon  personal 
knowledge  by  the  person  admitting,  are  receivable.  It  is  said  in  Kit- 
chen V.  Robbins,  29  Ga.  713,  that  admissions  would  not  be  made  except 
on  evidence  which  satisfies  the  party  who  is  making  them  against  his 
own  interest  that  they  are  true,  and  that  as  evidence  to  the  jury  that 
they  are  true.  This  seems  to  be  the  true  ground  upon  which  admis- 
sions against  interest  are  usually  received.  A  distinction,  however,  has 
arisen  in  the  law  of  this  state,  based  upon  whether  the  language  of 
the  admission  was  such  as  to  indicate  that  the  party  assumed,  at  the 
time  the  admission  was  made,  to  speak  upon  positive  knowledge,  or, 
on  the  other  hand,  whether  the  admission  on  its  face  showed  that  it 
was  a  mere  repetition  of  what  another  had  said.  This  distinction  is 
pointed  out  in  the  opinion  of  Presiding  Justice  Goodrich  in  Reed  v. 
McCord,  18  App.  Div.  381,  386,  46  N.  Y.  Supp.  407,  411,  where  ir 
is  said: 

"A  clear  distinction  exists  between  an  admission  which,  by  its  wording,  Is 
stated  to  be  mere  hearsay  evidence,  and  matter  which  by  the  wording  of  the 
sentence  does  not  appear  to  be  hearsay.  1  Greenl.  on  EJv.  {  202.  ♦  ♦  ♦  An 
examination  of  the  grammatical  construction  of  the  admission  in  question 
shows  that  It  was  complete  In  Itself,  and  was  not  stated  by  the  witness  to 
be  hearsay  evidence  or  a  statement  made  to  him  by  any  person  or  a  repeti- 
tion of  any  such  remark,  but  was  an  absolutely  unqualified  admission  of  the 
facts  therein  stated.  Tbe  source  or  reason  of  the  statement  by  the  witness 
did  not  appear,  and  this  rendered  the  admission  of  the  eyldence  proper,  within 
tbe  reasoning  of  the  authorities  already  cited." 

When  the  case  of  Reed  v.  McCord,  supra,  reached  the  Court  of 
Appeals,  the  judgment  was  affirmed  (160  N.  Y.  330,  64  N.  E.  737), 
and  much  the  same  view  of  the  law  was  taken  as  to  this  phase  of 
the  case.    Judge  Martin  said: 

"The  defendant  being  a  party  to  this  action,  his  admissions  against  bis  own 
Interest  were  evidence  in  favor'  of  his  adveroary,  if  of  a  fact  material  to  the 
issue.  If  be  had  merely  admitted  that  he  heard  that  the  accident  occurred 
in  the  manner  stated,  It  would,  have  been  inadmissible,  as  then  it  would  only 
have  amounted  to  an  admission  that  he  had  heard  the  statement  which  he  re- 
peated, and  not  to  an  admission  of  the  facts  included  in  it.  Tliat  would  have 
been  In  no  sense  an  admission  of  any  fact  pertinent  to  tbe  iSBue,  but  a  mere 

96  N.T.8.— 32 
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admission  "Of.  what  he  bad  heard  withoat  adoption  or  indorsement  Sncb  evi- 
dence Is  clearly  inadmissible.  Stephens  v.  Vroman,  16  N.  T.  381.  Bat  the 
admissions  proved  in  this  case  were  not  of  that  character.  They  were  plain 
admlsslona  of  facts  and  circumstances  which  attended  the  intestate's  injury. 
In  a  civil  action  the  admissions  by  a  party  of  any  fact  material  to  the  iasne 
are  always  competent  evidence  against  him,  wherever,  whenever,  or  to  whom- 
soever made.  Oook  v.  Barr,  44  N.  T.  156:  Whlton  v.  Snyder,  88  N.  Y.  306; 
Blsenlord  v.  Olnm,  126  N.  Y.  658,  27  N.  E.  1024,  12  L.  R.  A.  836;  Hatchlna  ▼. 
Van  Vechten,  140  N.  Y.  118,  35  N.  B.  446;  Owen  v.  Cawley,  36  N.  Y.  000." 

The  admission  in  this  case  falls  in  the  class  which  by  its  wording 
is  stated  to  be  mere  hearsay  evidence,  as  distinguished  from  such  as 
is  stated  upon  the  positive  knowledge  of  the  party  making  the  admis- 
sion, even  though  as  matter  of  fact  he  may  not  have  been  possessed 
of  actual  knowledge  in  the  premises.  The  plaintiffs  were  asked  to 
state  in  their  proofs  of  death  the  date  of  the  decedent's  birth  and  from 
what  sources  of  knowledge  or  information  they  fixed  the  date ;  and 
the  answer  was  that  they  gave  1840  as  the  year  of  her  birth,  not 
knowing  the  month  or  day,  because  they  heard  their  mother  mention 
the  year  1840.  The  admission  must,  of  course,  be  considered  in  its 
entirety,  and  it  is  clearly  nothing  further  than  a  statement  that  they 
derived  information  from  their  mother  that  she  had  been  bom  in  a 
given  year.  The  admission  is  not  made  unequivocally,  is  not  as- 
serted as  though  upon  the  positive  knowledge  of  the  admitting  par- 
ties, and  it  seems  clear  that  the  evidence  should  not  have  been  re- 
ceived as  an  admission  against  interest.  The  admission,  being  made 
purely  upon  the  information  had  from  the  mother,  and  deriving  its 
sole  support  therefrom,  cannot  be  any  stronger  against  the  plaintiffs 
than  the  unsworn  statement  itself  from  which  they  infer  the  fact, 
especially  where  there  is  nothing,  as  here,  indicating  that  the  plain- 
tiffs adopted  the  fact  as  the  truth.  One  of  the  plaintiffs,  called  by  the 
defendant,  testified  on  the  trial  that  she  had  no  knowledge  of  her 
mother's  age  except  as  she  had  learned  it  from  statements  made  by 
the  mother. 

It  is  too  late  upon  this  appeal  for  the  defendant  to  raise  the  ques- 
tion that  the  decedent  did  not  rightfully  become  a  member  of  the  de- 
fendant. The  insurance  company  had  received  premiums  regularly 
upon  the  policy  since  its  inception,  and  the  defense  that  the  member- 
ship was  obtained  irregularly  was  not  pleaded.  The  judgment  must 
be  "Secundum  allegata  et  probata."  Brightson  v.  Claflin  Co.,  180  N. 
Y.  76,  n  N.  E.  920. 

The  court  did  not  err  in  excluding  the  census  returns.  Their  pro- 
bative force  was  nil.  On  their  face  they  demonstrated  that  they  were 
teeming  with  untruths.  They  were  unreUable,  irreconcilable,  and  at 
variance  one  with  another.  They  show,  among  other  things,  that 
Patrick  Vahey  had  lived  12  years  in  10,  for  his  age  is  given  as  8  years 
in  1841,  while  in  1851  he  had  become  20.  The  widow  Vahey,  evi- 
dently his  mother,  lived  17  years  in  10,  for  in  1841  her  age  was  33, 
and  10  years  later  she  is  stated  to  have  been  60.  The  case  of  the 
widow  Hines  is  still  more  remarkable,  for  she  lived  21  years  in  6. 
In  1841  she  was  60  years  old,  but  in  1847,  when  she  died,  she  had  attain- 
ed the  age  of  81.  These  are  but  a  few  instances  of  the  many  rernarkable 
discrepancies  with  which  these  so-called  census  returns   abound. 
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In  addition  to  this,  they  are  hearsay  under  the  rule  that  health  certif- 
icates, in  spite  of  provisions  of  the  statute  seeming  to  permit  their 
introduction  in  evidence,  are  repudiated  as  such.  Davis  v.  Supreme 
Lodge,  166  N.  Y.  159,  58  N.  E.  891 ;  B.  L.,  T.  &  S.  D.  Co,  v.  K.  T. 
&  M.  M.  A.  Ass'n,  126  N.  Y.  460,  27  N.  E.  942,  22  Am.  St.  Rep.  839; 
Beglin  y.  Metropolitan  Life  Ins,  Co.,  173  N.  Y.  374,  66  N.  E.  102. 
The  judgment  and  order  should  be  afHrmed,  with  costs.  All 
concur,  except  WOODWARD  and  MILLER,  JJ.,  who  dissent 


CANONIOO  V.  CUNARD  S.  S.  CO.* 
(Supreme  Court,  Appellate  Term.    December  21,  1905.) 

PLBADIHO— BlIX  OF  PASnCUI,AB»— AlTlDAriT. 

Where,  In  an  action  against  a  steamship  company  by  a  paasenger  to 
recover  for  loss  of  a  trunk  delivered  Into  defendant's  cnstody  In  Naples, 
defendant  applied  for  a  bill  of  particolan  on  the  affidavit  of  one  of  Its 
local  attorneys,  who  asserted  the  practice  of  defendant  abroad  and  its 
ignorance  of  certain  things,  supplemented  by  the  affidavit  of  defendant's 
local  agent  deposing  to  the  same  effect,  but  neither  affiant  showed  that 
be  knew  anything  abont  the  matter,  had  ever  t>een  abroad,  or  had  been 
afforded  an  opportonlty  to  become  acquainted  with  defendant's  busi- 
DesB  or  practice  in  foreign  ports,  the  affidavits  were  insufficient 

[Ed.  Note. — ^For  cases  In  point,  aee  vol.  S8,  Cent  Dig.  Pleading,  t  978.J 

Scott,  P.  3.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Errico  Canonico  against  the  Cunard  Steamship  Com- 
pany. From  an  order  of  the  New  York  City  Court  denying  defend- 
ant's motion  for  a  bill  of  particulars,  it  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Lord,  Day  &  Lord  (Darius  E,  Peck,  of  counsel),  for  appellant. 
Rosario  Maggio,  for  respondent. 

MacLEAN,  J.  In  an  action  by  a  passenger  to  recover  for  loss 
through  nondelivery  of  a  trunk  given  into  defendant  company's 
custody,  in  Naples,  the  defendant  applied  for  a  bill  of  particulars 
upon  the  affidavit  of  one  of  its  local  attorneys,  who  asserted  the 
practice  of  the  client  abroad  and  its  ignorance  of  certain  things,  with- 
out showing  he  knew  anything  about  the  matter,  or  had  even  been 
abroad.  This  was  supplemented  later  by  an  affidavit  of  the  local 
agent,  who  deposed  to  the  same  effect  perfunctorily,  without  intimat- 
ing any  acquaintance,  or  opportunity  to  become  acquainted,  with  the 
company's  business  or  practice  in  foreign  ports.  With  captains  and 
Rewards  and  baggage  masters  and  the  whole  array  of  shipmen  com- 
ing and  going  upon  the  company's  steamers,  plying  to  this  port 
during  all  the  months,  almost  a  year  and  a  half,  while  this  action 
was  not  merely  at  issue  but  even  upon  the  calendar,  surely  persons 
a  plenty  might  have  been  found  who  could  depose  from  actual  knowl- 
edge of  the  conditions  and  practice — if  material — at  the  Neapolitan 
dock,  not  unlikely,  too,  of  the  very  occurrences  while  the  Slavonia 

•Srbcarlnc  (ranted,  ordar  ravenad,  and  caaa  ramlttad  for  datermlnatlon  oo  merits. 
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lay  abreast,  and  so  to  supply  sufficient  papers  for  thp  application 
rightly  denied  by  the  learned  justice  because  of  its  insufficiency. 

The  order  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements. 

BISCHOFF,  J.,  concurs. 

SCOTT,  P.  J.  (dissenting).  The  plaintiff,  claiming  to  have  been  a 
passenger  on  one  of  defendant's  steamers  from  Naples  to  New  York, 
sues  for  $700  as  the  value  of  a  trunk  and  its  contents,  said  to  have 
been  committed  to  defendant's  care  and  lost  by  its  negligence.  The 
defendant,  after  answer  denying  knowledge  or  information,  asks 
for  a  bill  of  particulars.  The  motion  was  denied,  apparently  on  the 
ground  that  the  papers  on  which  the  motion  was  made  were  in- 
sufficient, for  the  justice  filed  a  memorandum  in  which  he  said  that  he 
should  be  inclined  to  grant  the  motion  partially  or  wholly,  if  the 
papers  were  sufficient.  The  particular  insufficiency  seems  to  be  that 
the  defendant's  attorney  and  resident  agent,  who  made  the  affidavits, 
could  not  swear  positively  as  to  what  did  or  did  not  happen  in  Naples, 
or  what  the  practice  of  defendant  was  in  any  foreign  country.  Tht 
granting  of  a  bill  of  particulars  is  not  so  severe  a  remedy  as  the 
granting  of  an  attachment  or  injunction  or  order  of  arrest,  and  the 
strict  rules  applicable  to  the  affidavits  necessary  to  sustain  a  pro- 
visional remedy  need  not  in  every  case  be  applied  to  such  an  applica- 
tion as  the  present.  If  the  court  can  see  from  all  the  circumstances 
that  the  granting  of  a  bill  of  particulars  will  tend  to  promote  fairness 
and  justice,  and  can  do  the  plaintiff  no  harm,  or  prejudice  any  just 
claim  he  may  have,  there  is  no  reason  to  be  astute  to  find  defects 
in  the  moving  affidavits.  In  the  present  case,  if  the  plaintiff  has  a 
just  cause,  as  we  must  assume  he  has,  he  can  lose  nothing  by  giving 
the  defendant  reasonable  particulars.  If  he  be  not  required  to  do  so, 
the  defendant  will  perforce  be  compelled  to  go  to  trial  without  an> 
means  of  defending  itself  and  be  at  the  plaintiff's  mercy.  As  to  the 
sufficiency  of  the  affidavits,  the  defendant's  agent  is,  I  think,  compe- 
tent as  to  the  uniform  practjce,  and  the  regulations  of  the  company 
as  to  issuing  checks  for  baggage,  and  requiring  the  purchase  of  a 
ticket  before  embarking  upon  a  voyage. 

I  think  that  the  order  appealed  from  should  be  reversed,  with 
costs  and  disbursements,  and  the  motion  remitted  to  the  court  below 
for  determination  upon  the  merits. 


PBOPIiB  ex  reL  HAYES  et  al.  v.  BRUSH,  Mayor. 

(Snpreme  Court,  Appellate  DlTlslon,  Second  Department    January  5.  1906.) 

Mandamus— To  Pbesidino  Offices  of  Citt  Council. 

Mandamus  will  He  to  the  presiding  oflScer  of  the  common  council  of 
a  city  to  put  the  motion  that  the  common  council  proceed  to  appoint  the 
standing  committees,  bis  duty  to  put  the  motion  being  purely  ministerial. 
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and  he  having  no  right  to  do  as  he  did— declare  the  motk»  out  of  order 
and  refuse  to  pat  It,  on  the  ground  that  It  contemplated  action  nitra 
Tires  the  council. 

[Ed.  Note. — For  cases  In  point,  see  vol.  83,  Cent  Dig.  Mandamus,  {{ 
133-138.] 

Appeal  from  Special  Term,  Westchester  County. 

Mandamus  by  the  people  on  the  relation  of  James  P.  Hayes  and 
others  against  Edward  F.  Brush,  as  mayor  of  the  city  of  Mt.  Vernon. 
From  an  order  granting  a  peremptory  writ,  defendant  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  HOOKER,  and  GAYNOR,  JJ. 

David  Swits,  for  appellant. 

Arthur  M.  Johnson,  for  respondents. 

JENKS,  J.  The  mayor  of  the  dty  of  Mt.  Vernon  is  ex  ofHcio  the 
presiding  officer  of  the  common  council,  a  body  of  certain  legislative 
powers,  empowered  to  determine  the  rules  of  its  proceedings.  City 
Charter,  c.  182,  p.  355,  Laws  1892.  At  a  meeting  of  that  body,  the 
rules  of  the  last  common  council  were  adopted,  including  one  that  the 
standing  committees  shall  be  appointed  by  a  majority  vote.  There- 
after, it  was  duly  moved  that  the  common  council  proceed  to  appoint 
such  committees  in  accord  with  that  rule.  The  said  presiding  of- 
ficer declared  this  motion  out  of  order,  and  refused  to  submit  it.  The 
mover  then  appealed  from  this  decision,  but  the  presiding  officer  fur- 
ther refused  to  put  the  appeal  to  vote,  stating  that  the  mover  had  his 
remedy  in  the  courts.  The  return  shows  that  the  refusal  was  based 
upon  the  proposition  that  the  presiding  officer,  not  the  common 
council,  was  empowered  by  the  charter  to  appoint  these  standing 
committees,  under  the  charter,  and  particularly  section  36  thereof, 
which  provides  that : 

"It  shall  be  the  duty  of  every  alderman  *  *  *  to  act  upon  committees 
when  thereunto  appointed  by  the  mayor  or  common  council." 

I  shall  not  decide  upon  this  appeal  where  the  power  to  appoint 
such  standing  committees  is  lodged. 

Mr.  Spelling,  in  his  Injunctions  and  Other  Extraordinary  Reme- 
dies, writes  (section  1369) : 

"To  Justify  the  lasuance  of  the  writ  does  not  always  or  necessarily  require 
that  It  should  finally  settle  or  determine  the  controversy." 

I  shall  confine  myself  to  the  question  whether  mandamus  lies  to 
this  presiding  officer  to  put  the  motion  that  the  common  council  pro- 
ceed to  appoint  the  standing  committees.  The  duty  of  this  presiding 
officer  to  put  such  motion  did  not  involve  the  exercise  of  any  discre- 
tion; but  it  was  purely  ministerial.  Tennant  v.  Crocker,  85  Mich. 
328,  48  N.  W.  677;  State  ex  rel.  v.  Meier,  143  Mo.  448,  449,  45  S.  W. 
306.  And  in  this  proceeding  he  is  before  the  court  simply  as  such 
presiding  officer.  In  Marbury  v.  Madison,  1  Cranch,  137,  170,  2 
L.  Ed.  60,  Marshall,  C.  J.,  says : 

"It  Is  not  by  the  office  of  the  person  to  whom  the  writ  Is  directed,  but  the 
nature  of  the  thing  to  be  done,  that  the  propriety  or  impropriety  of  IsBuing  a 
mandamus,  ia  to  be  determined." 
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Peremptory  writ  of  mandamus  often  issues  to  such  local  bodies 
'  of  legislative  powers  and  to  the  officers  thereof  to  act  in  matters  which 
are  in  their  nature  ministerial.  Smith  on  Modern  Law  of  Municipal 
Coiporations,  §  303,  and  authorities  cited;  State  ex  rel.  v.  Meier,  72 
Mo.  App.  618,  620 ;  People  ex  rel.  Wooster  v.  Maher,  141  N.  Y.  330, 
336,  36  N.  E.  396 ;  People  ex  rel.  Kelly  v.  Common  Council,  77  N. 
Y.  510,  33  Am.  Rep.  659 ;  19  Am.  &  Eng.  Ency  of  Law  (2d  Ed.)  p. 
867.  In  effect  the  proposition  of  the  presiding  officer  is  that  he  may 
refuse  to  put  the  motion  if  he  thinks  that  it  contemplates  action  which 
is  ultra  vires  the  body  over  which  he  presides.  If  he  can  thus  prevent 
action,  he  practically  exercises  a  veto  power,  which  is  not  conferrea 
on  him  by  statute,  and  is  not  inherent  in  him  as  a  mere  presiding 
officer.  For  in  effect  this  would  make  him  by  virtue  of  his  right  to 
preside  a  co-ordinate  or  a  superior  branch  of  the  local  legislative  body. 
See  State  ex  rel.  v.  Meier,  143  Mo.  439,  45  S.  W.  306. 

I  am  not  unmindful  that  the  matter  went  beyond  the  mere  refusal 
to  put  the  question  to  the  refusal  to  entertain  the  appeal.  But  the  re- 
turn shows  that  the  presiding  officer  declared  the  motion  out  of 
order,  on  the  ground  that  it  contemplated  the  exercise  of  powers 
conferred  on  him,  and  not  on  the  common  council.  I  think  that  this 
objection  in  the  mind  of  the  presiding  officer  did  not  constitute  a 
question  of  order.  Cushing  on  the  Law  and  Practice  of  Legislative 
Assemblies  (section  1463)  says: 

"It  then  hecomes  Important  In  certain  cases,  especially  when  the  question 
arlsefl  on  the  suggestion  of  an  Individual  member,  to  determine  what  are 
questions  of  order,  for  the  decision  of  tha  presiding  officer,  and,  herein,  no 
other  general  rule  can  be  laid  down,  than  that  a  question  of  order,  always, 
whatever  other  effect  It  may  have.  Is  one  which  affects  the  present  state  of 
the  business  of  the  assembly;  but  the  present  effect  of  a  motion,  as  to  Its 
subject-matter,  or  Its  prospective  operation  as  a  matter  of  order  on  the  busi- 
ness of  the  house,  or  whether  the  assembly  is  dissolved  or  not  by  the  lapse 
of  time,  la  not  a  question  of  order." 

None  will  dispute  the  general  power  of  a  presiding  officer  at  the 
objection  of  a  member  of  the  body,  or  sua  sponte,  to  pass  upon  the 
question  of  the  order  of  a  motion  under  the  rules  of  the  body,  subject 
to  its  review  upon  appeal  from  his  decision,  but  in  my  view  of  this 
case  this  presiding  officer  could  not  declare  the  motion  out  of  order 
and  refuse  to  put  it  to  a  vote,  on  the  ground  that  it  contemplated 
action  ultra  vires  the  body. 

I  advise  that  that  part  of  the  order  which  grants  a  peremptory 
writ  to  the  presiding  officer  to  put  a  motion  duly  made  for  the  appoint- 
ment of  the  standing  committees,  be  affirmed,  without  costs  of  this 
appeal.    All  concur. 


(48  Misc.  Rep.  242.) 

PEOPLE  v.  SUMMERFIBLD  et  al. 

(Supreme  Conrt,  Criminal  Term,  New  Tork  County.    September,  1905.) 

1,  CONSPIBACT— IKDICTMENT — SUTFICIENCY. 

An  indictment  for  conspiracy  in  New  York  is  good  which  alleges  that 
defendants  corruptly  agreed  together  in  the  state  to  sell  corporate  stock 
to  a  resident  of  Paris  for  more  than  It  was  worth  by  false  representa- 
tions, and  that  after  such  agreement  one  of  them  In  New  Tork  s«tt 
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cablegrams  to  the  purchaser  In  Paris  containing  such  representatlonB, 
though  when  snch  meesageB  were  sent  some  of  the  defendants  were  not 
In  the  state  of  New  York. 
2.  Cbdcirai.  Law— Gonsfiraoy— Vknuk  of  Pbosecution. 

An  Indictment  for  conspiracy  may  be  found  In  any  connty  where  an 
overt  act  was  committed  by  any  one  of  the  conspirators,  though  the  crime, 
which  Is  the  object  of  the  conspiracy,  was  committed  elsewhere. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  14,  0«it  Dig.  Criminal  Law. 
t  222.] 

Lawrence  Summerfield  and  others  were  indicted  for  conspiracy. 
Demurrer  to  indictment  disallowed. 

Wm.  Travers  Jerome,  Dist.  Atty.,  for  the  Pec^Ie. 
Black,  Olcott,  Gruber  &  Bonyng«,  for  defendant  Murray. 

DAVY,  J.  This  is  a  demurrer  to  the  indictment  interposed  by  the 
defendant  Murray,  and  the  important  question  is  that  of  jurisdiction. 
The  indictment  charges  a  conspiracy  on  tfie  part  of  the  defendants  made 
in  the  county  of  New  York.  It  alleges  in  substance  that  the  defend- 
ants for  the  purpose  of  fraudulently  dealing  in  stocks  of  a  certain  cor- 
poration called  the  "Horseshoe  Copper  Mining  Company,"  and  of 
cheating  and  defrauding  the  persons  to  whom  they  should  sell  or  de- 
liver any  shares  of  such  stock,  did  on  the  1st  day  of  May,  1902,  at  the 
borough  of  Manhattan,  in  the  county  of  New  York,  feloniously  con- 
spire, combine,  confederate,  and  agree  together  by  false  pretenses  to 
cheat  and  defraud  one  Charles  P.  Buchanan,  who  resided  in  Paris^  in 
the  republic  of  France ;  that  thereafter  two  of  the  defendants  in  pursu- 
ance of  said  conspiracy  and  acting  thereon  did  go  from  the  borough 
and  county  aforesaid  to  the  city  of  Paris,  and  there  on  the  20th  day  of 
May,  1902,  with  intent  to  cheat  and  defraud  said  Buchanan  of  his  pro- 
perty, did  feloniously  and  fraudulently  pretend  and  represent  to  the 
said  Buchanan  that  a  certain  corporation  called  the  "Horseshoe  Mining 
Company"  had  a  capital  stock  of  100,000  shares  of  the  par  value  of  $10 
each  then  accrued ;  that  the  mining  lands  of  said  company  were  located 
in  the  territory  of  Arizona  in  the  United  States  of  America,  which  lands 
exceeded  in  value  the  amount  of  the  corporation's  capital  stock ;  that  the 
defendant  Weller  in  pursuance  and  in  furtherance  of  said  conspiracy, 
and  acting  in  concert  with  his  co-confederates,  did  write  and  deliver 
for  transmission  to  the  said  Buchanan  divers  cablegrams  and  messages 
and  cause  the  same  to  be  transmitted  to  him  in  the  city  of  Paris,  which 
cablegrams  and  messages  fraudulently  and  falsely  represented  to  the 
said  Buchanan  that  Ignatius  L.  Qualey  was  then  desirous  of  purchasing 
the  said  stock  for  the  sum  of  $15  a  share,  and  that  he  was  then  able, 
willing,  and  anxious  to  pay  the  said  sum  therefor,  and  the  said  Buchan- 
an, then  believing  the  said  false  and  fraudulent  representations,  gave  an 
order  for  the  payment  of  200,000  francs  of  the  money  of  the  said  re- 
public of  France,  and  of  the  value  of  $40,000  in  the  money  of  the  United 
States  of  America,  to  one  of  the  defendants  for  said  stock,  whereas,  in 
fact,  the  mining  lands  and  property  in  the  territory  of  Arizona  were 
not  then  worth  $10,000,  and  the  certificate  of  8,000  shares  of  said 
capital  stock  was  wholly  worthless  and  of  no  value  whatever,  and  that 
the  said  Qualey  was  not  then  desirous  of  purchasing  the  said  stock  for 
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the  sum  of  $16  a  share,  or  for  any  sum  whatever,  and  was  not  then  able, 
willing,  or  anxious  to  pay  the  said  sum  or  any  slim  therefor,  and  would 
not  pay  the  said  Budianan  the  said  sum  of  $16  a  share  for  the  stock, 
or  any  sura  whatever  in  cash  upon  the  receipt  of  said  stock.  The  de- 
fendant Murray  is  charged  with  having  been  present  in  the  a>unty  of 
New  Yorl»  at  the  time  of  the  making  of  the  conspiracy,  but  was  not 
present  when  the  false  pretenses  were  made  by  his  co-ccKispirator 
Weller  in  sending  the  cablegrams  to  Buchanan. 

It  is  urged  by  the  learned  counsel  for  the  defendant  that,  the  con- 
spiracy having  been  committed  in  New  York,  the  offense  is  merged  in 
the  completed  crime  of  grand  larceny  which  was  committed  in  Paris, 
and  therefore  the  defendant  is  not  liable  on  this  indictment  for  the 
crime  of  conspiracy  committed  in  the  county  of  New  York.  The  in- 
dictment must  show  jurisdiction  in  the  grand  jury  by  which  it  is  found, 
and  the  jurisdiction  of  the  trial  court  to  hear  and  determine  it.  The 
question  is  whether  the  indictment  in  this  case  shows  those  facts.  It 
must  be  kept  in  mind  that  the  indictment  is  for  conspiracy.  We  must, 
therefore,  be  guided  by  the  law  pertaining  to  that  crime.  An  indict- 
ment for  conspiracy  may  be  found  in  any  county  in  which  it  can  be 
proved  that  an  overt  act  was  done  by  any  of  the  conspirators  in 
furtherance  of  their  common  design.  Archb.  Cr.  Pr.  &  PI.  §  6 ;  Peo- 
ple V.  Peckens,  153  N.  Y.  576,  47  N.  E.  883 ;  Code  Cr.  Proc.  §  134. 

The  rule  is  clearly  stated  in  the  Cyclopedia  of  Law  &  Procedure  as 
to  the  jurisdiction  of  the  court  in  cases  of  conspiracy  (8  Cyc.  687)  that : 

"The  venue  In  an  indictment  for  conspiracy  may  be  laid  In  the  connty  In 
which  the  agreement  was  entered  into,  or  in  any  comity  In  which  any  overt 
act  was  done  by  any  of  the  conspirators  in  furtherance  of  the  cmumon  design. 
If  the  conspiracy  is  entered  into  within  the  Jurisdiction  of  the  court,  the  par- 
ties thereto  are  triable  in  that  Jurisdiction,  notwithstanding  the  offense  was 
to  be  committed  without  the  Jurisdiction ;  and.  If  a  conspiracy  is  formed  with- 
out the  Jurisdiction,  an  overt  act  committed  by  one  of  the  conspirators  within 
the  Jurisdiction  Is  evidence  of  the  crUne  within  the  Jurisdiction  where  the 
overt  act  is  committed." 

After  the  conspiracy  and  combination  are  established,  the  overt  acts 
of  any  of  the  conspirators  for  the  purpose  of  accomplishing  their  object 
may  be  shown  as  against  all  of  the  parties  to  the  conspiracy  and  they 
are  all  liable  for  such  acts.  'Archb.  Cr.  Pr.  &  PI.  676.  Under  section 
29  of  the  Penal  Code  the  acts  and  declarations  of  each  of  the  con- 
spirators are  binding  upon  and  are  to  be  regarded  as  the  acts  done 
by  the  other  co-conspirators.  Section  134  of  the  Code  of  Criminal 
Procedure  provides  that: 

"When  a  crime  is  committed,  partly  in  one  connty  and  partly  In  anotber,  or 
the  acts  or  effects  thereof,  constituting  or  requisite  to  the  oonsommatlon  of 
the  offense,  occur  in  two  or  more  counties,  the  Jurisdiction  is  In  either  county." 

The  learned  counsel  for  the  defendant  contends  that  this  section  has 
no  application  to  crimes  committed  partly  in  one  state  and  partly  in 
another,  and  that  this  case  can  be  distinguished  from  People  v. 
Peckens,  supra,  relied  upon  by  the  learned  district  attorney,  for  the 
reason  that  the  government  of  one  Country  has  neither  interest  nor 
power  to  enforce  its  will  within  the  limits  of  another  country  or  out- 
side of  its  own  territorial  bounds.  The  people  of  the  state  of  New 
York  in  this  case  are  not  attempting  to  enforce  their  will  within  the 
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limits  of  another  country  or  outside  of  their  own  territorial  bounds. 
The  crime  of  conspiracy  and  certain  overt  acts  were  committed  in  the 
county  of  New  York  and  this  court  has  jurisdiction  in  that  county  to 
try  the  conspirators  for  the  crime  committed  here.  At  common  law 
the  crime  of  conspiracy  was  complete  when  a  corrupt  agreement  was 
made,  although  not  followed  by  any  overt  act  and  no  step  had  been  taken 
in  furtherance  of  the  object  of  the  conspiracy.  The  statute  in  this  state 
has  modified  the  common  law  in  this  respect  by  requiring  that  to  con- 
stitute the  crime  of  conspiracy  there  must  be  both  a  corrupt  agreement 
and  an  overt  act  to  effect  the  object  of  the  agreement,  except  where 
the  ccMispiracy  is  to  cranmit  certain  felonies  specified  in  section  171 
of  the  Penal  Code. 

The  allegations  of  the  indictment  plainly  show  that  the  defendants 
entered  into  a  conspiracy  in  the  county  of  New  York  to  defraud 
Buchanan,  and  that  the  defendant  Weller,  in  carrying  out  the  corrupt 
agreement,  made  false  and  fraudulent  representations  in  his  cable- 
grams to  Buchanan,  which  was  clearly  an  overt  act  committed  in  the 
county  of  New  York  and  done  to  effect  the  object  of  the  conspiracy. 
The  requirements  of  tfie  statute  were  accomplished  when  the  defend- 
ant Weller  acted  upon  the  unlawful  agreement  by  sending  the  cable- 
grams to  Buchanan.  These  false  and  fraudulent  representations  made 
by  Weller  were  in  the  eyes  of  the  law  made  by  the  defendant  Murray, 
although  he  was  not  personally  present.  When  it  is  alleged  in  the 
indictment  that  certain  persons  have  conspired  together  to  commit  an 
offense  and  have  committed  certain  overt  acts,  the  illegal  acts  and  dec- 
larations of  each  of  the  conspirators  are  binding  upon  and  are  to  be 
r^farded  as  the  acts  of  the  others.  People  v.  McKane,  143  N.  Y.  455, 
38  N.  E.  950. 

In  People  v.  Flack,  125  N.  Y.  332,  26  N.  E.  269,  11  L.  R.  A.  807, 
Judge  Andrews,  in  speaking  for  the  court,  said : 

"The  gist  of  tbe  crime  of  conspiracy  consists  in  a  cormpt  agreement  be- 
tween two  or  more  individuals  to  do  an  unlawful  act,  unlawful  either  as  a 
means  or  as  an  end.  Bishop,  Cr.  Law,  {  t71.  The  agreement  may  be  estab- 
lished by  direct  proof  or  by  inference,  as  a  deduction  from  conduct  which  dis- 
closes a  common  design  on  the  part  of  persons  charged  to  act  together  for 
tile  accomplishment  of  the  nnlawful  purpose." 

It  is  expressly  provided  by  statute  that  a  person  who  advises  or  pro- 
cures the  commission  of  a  crime  may  be  indicted  and  convicted  thereof, 
although  he  was  absent  when  it  was  committed.  Pen.  Code,  §  29; 
People  V.  Bliven,  112  N.  Y.  79,  19  N.  E.  638,  8  Am.  St.  Rep.  701. 
It  was  held  in  Commonwealth  v.  Corlies,  8  Phil.  450,  that  if  a  conspir- 
acy be  once  established,  although  out  of  the  jurisdiction  of  the  court, 
an  overt  act  committed  by  one  of  the  conspirators  within  the  jurisdic- 
tion of  the  court,  in  the  pursuit  of  the  common  object  of  said  con- 
spiracy, is  the  act  of  each  conspirator.  The  overt  act  is  a  renewal  of 
the  original  conspiracy  by  all  of  the  conspirators,  wherever  committed. 
It  is  evidence  of  the  crime  within  the  jurisdiction  where  the  overt  act  is 
committed. 

It  is  stated  in  the  American  &  English  Encyclopedia  of  Law  (volt  me 
28  [1st  Ed.]  236)  that: 
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"Ordinarily,  when  an  offense  la  dlvlBlble  In  sectlonB — one,  of  pr^aration, 
in  one  place,  and  another,  of  execution.  In  another  place — the  tribunals  of 
either  place  have  Jurisdiction  of  the  entire  ofFense." 

It  was  held  in  Thompson  v.  State,  106  Ala.  67,  17  South.  512,  that, 
if  a  conspiracy  was  entered  into  in  that  state  and  one  or  more  overt 
acts  perpetrated  there,  the  courts  of  that  state  have  jurisdiction,  al- 
though the  act  which  was  the  subject  of  the  conspiracy  was  performed 
in  another  state.  The  same  rule  prevails  in  Texas.  Rogers  v.  State, 
10  Tex.  App.  665,  38  Am.  Rep.  654.  There  are  cases  holding  that, 
if  the  conspiracy  is  entered  into  within  the  jurisdiction  of  the  court, 
the  parties  thereto  are  triable  in  that  jurisdiction,  notwithstanding  the 
offense  was  to  be  committed  without  the  jurisdiction  (Com.  v.  Cor- 
lies,  8  Phil.  450),  and  if  a  conspiracy  is  formed  without  the  jurisdic- 
tion an  overt  act  committed  by  one  of  the  consjMrators  within  the  juris- 
diction is  evidence  of  the  crime  within  the  jurisdiction  where  the  overt 
act  is  committed.  Commonwealth  v.  Lack,  1  Brewst.  (Pa.)  511 ;  Reg. 
V.  Connoly,  26  Ont  151. 

In  the  celebrated  case  of  People  v.  Mather,  4  Wend.  261,  21  Am. 
Dec.  122,  in  which  the  defendant  was  indicted  for  a  conspiracy  to 
abduct  Morgan,  a  case  which  made  a  great  sensation  at  the  time, 
it  was  held  that: 

"If  conspirators  enter  into  the  illegal  ai^eement  in  one  county,  the  crime 
is  perpetrated  there,  and  they  may  be  immediately  prosecuted;  but  the 
proceedings  against  them  must  be  in  that  county.  If  they  go  Into  another 
county  to  execute  their  plans  of  mischief,  and  there  commit  an  overt  act, 
they  may  l>e  punished  in  the  latter  county  without  any  evidence  of  an  ex- 
press renewal  of  their  agreement  The  law  considers  that,  wherever  they 
act,  there  they  renew,  or,  perhaps  to  speak  more  properly,  they  continne,  tbelr 
agreement,  and  this  agreement  is  renewed  or  continued  as  to  all  whenever 
any  one  of  them  does  an  act  in  furtherance  of  their  common  design.  In  this 
respect,  conspiracy  resembles  treason  in  E^giand,  when  directed  against  the 
life  of  the  King.  The  crime  consists  In  Imagining  the  death  of  the  King.  In 
contemplation  of  law,  the  crime  is  committed  wherever  the  traitor  is,  and 
furnishes  proof  of  his  wicked  intention  by  the  exblbitioh  of  any  overt  act." 

I  am  of  the  opinion  that  the  facts  alleged  in  the  indictment  con- 
stitute a  crime  committed  within  the  county  of  New  York,  and  that 
the  gfr^nd  jury  by  which  it  was  found  had  legal  authority  to  inquire 
into  the  crime  and  to  find  the  indictment. 

The  demurrer,  therefore,  is  disallowed,  with  leave,  however,  to  the 
defendant  to  plead  to  the  indictment. 

Demurrer  disallowed,  with  leave  to  defendant  to  plead  to  indictment. 


In  re  EMMONS'  WILU 

(Supreme  Court,  Appellate  Division,  First  Department    January  26,  1S06.> 

1.  Wills— Revocation  by  Operation  or  Law— Revival  by  CJodicil. 

The  rule  that  no  tesrtamentary  provision  in  other  unexecuted  or  un- 
attested papers  can  be  Incorporated  Into  a  will  does  not  extend  to  a 
will  properly  executed,  and  which  has  been  rendered  Inoperative  In  law, 
as  by  marriage  of  a  woman,  or  to  one 'executed  while  testator  was  of  un- 
sound mind  or  under  restraint  in  which  case  the  instrument  properly  exe- 
cuted In  form  may  be  revived  and  validated  by  the  proper  execution  of 
a  oodldl  referring  to  such  instrument  or  made  for  that  purposb 
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2.  Bake. 

An  Instrnment  executed  by  decedent  as  and  for  bis  will,  bat  lacking 
the  attestation  ot  the  two  witnesses  required  by  statute,  could  not  be  re- 
Tlved  by,  nor  incorporated  into,  a  subsequent  validly  executed  testa- 
mentary instrument  denominated  a  "codicil." 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  Oent  Dig.  Wills,  {  408.] 

8.  CSodicht-E^teci. 

A  codicil  executed  according  to  the  formalities  of  the  statute  is  a  final 
testamentary  disposition,  and.  If  so  complete  in  itself  as  to  be  capable  of 
execution,  will  stand,  though  there  be  no  prior  existent  validly  executed 
wllL 

4.  Bamk. 

An  Insufficiently  attested  instrument,  wblcb  decedent  attempted  to  exe- 
cute as  his  will,  made  his  mother  sole  legatee  and  devisee ;  no  executor 
being  appointed.  Subsequently  he  properly  executed  an  instrument,  pur- 
porting to  be  a  codicil  to  his  last  will  and  testament,  the  only  provision 
of  which,  in  addition  to  the  naming  of  executors  of  it  and  the  former 
alleged  wUi,  was  a  bequest  of  money  to  a  named  legatee.  Held,  that 
the  codicil  was  complete  In  Itself,  and  was  entitled  to  probate. 

5.  BaMX— I^BOBATE — AFPOIMTUKNT   01'   EXECUTOBS.      ^ 

The  fact  that  a  codicil  appoints  executors  of  the  testator's  estate  alone 
entitles  it  to  probate,  though  it  contains  no  other  provision. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  proving  the  last  will  and  testament,  and  codicil 
thereto,  of  Frederick  L.  Emmons,  deceased.  From  a  decree  admitting 
to  probate  certain  papers  as  the  last  will  and  testament  of  deceased, 
Frank  Emmons,  contestant,  appeals.  Reversed  in  part,  and  afHrmed  in 
part. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Henry  Meyer,  for  appellant. 

William  M.  Beard,  for  respondent  Baruch.  Andrew  S.  Hammers- 
ley,  for  respondents  executors. 

HOUGHTON,  J.  Frederick  L.  Emmons  attempted  on  the  30th  day 
of  December,  1902,  to  execute  his  holographic  will.  The  paper  is  very 
informal,  and  makes  his  mother  the  sole  l^atee  and  devisee ;  no  execu- 
tor being  appointed.  It  was  signed  by  him,  and  published  and  declared 
as  his  last  will  and  testament,  in  the  presence,  however,  of  only  one 
witness,  whose  signature  is  the  only  one  appearing  thereto.  On  the 
death  of  the  alleged  testator  this  instrument  was  found  in  his  safetv 
deposit  box,  with  other  papers  belonging  to  him.  On  the  16th  day  of 
May,  1904,  the  decedent  properly  executed  what  is  stated  therein  to  be 

a  "codicil  to  my  last  will  and  testament,  bearing  date ,  190 — ." 

The  only  provision  of  this  last  instrument,  in  addition  to  the  naming  of 
executors  of  it  and  the  former  alleged  will,  is  a  bequest  of  $10,000  to  the 
intestate  of  respondent  Baruch.  The  attestation  clause  and  the  testi- 
mony of  the  subscribing  witnesses  show  that  it  was  published  as  a 
codidl  to  the  alleged  last  will  and  testament.  The  executors  named 
presented  both  instruments  for  probate.  The  appellant  filed  contesting 
allegations  to  the  effect  that  the  former  paper  should  not  be  admitted  to 
probate  because  it  was  not  attested  in  conformity  with  the  statute  as  a 
last  will  and  testament,  and  that  the  latter  paper  should  not  be  admitted 
to  probate  because  it  was  not  complete  in  itself,  and  only  purported  to 
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be  a  codicil  to  a  will  which  was  invalid.  The  learned  surrogate  felt  con- 
strained to  admit  both  papers  to  probate,  and  from  such  decree  this 
appeal  is  taken. 

The  theory  of  the  respondents  is  that  the  properly  probated  and  exe- 
cuted codicil,  referring  to  the  defectively  ocecuted  will,  validated  it  and 
incorporated  it  in  the  latter  instrument,  so  that  both  were  entitled  to 
probate.  Many  English  decisions,  and  those  of  many  of  our  sister 
states,  give  support  to  the  proposition  that  extraneous  unattested  docu- 
ments may  be  incorporated  into  a  will  by  proper  reference  thereto.  In 
this  state,  however,  that  doctrine  does  not  prevail,  and  the  rule  is  that 
no  testamentary  provision  in  other  unexecuted  or  unattested  papers  can 
be  incorporated  into  a  will.  Cook  v.  White,  43  App.  Div.  388,  60  N. 
Y.  Supp.  153,  affirmed  167  N.  Y.  688,  60  N.  E.  1109 ;  Matter  of  the  Will 
of  O'Neil,  91  N.  Y.  516;  Matter  of  Conway,  124  N.  Y.  455,  460,  26  N. 
E.  1028,  11  L.  R.  A.  796.  In  the  Matter  of  Andrews,  43  App.  Div. 
394,  60  N.  Y.  Supp.  141,  the  question  was  elaborately  discussed,  opin- 
ions being  written  by  four  of  the  judges  taking  part  in  the  decision,  and 
one  of  the  dissenting  opinions  was  written  in  the  expressed  hope  that  the 
Court  of  Appeals  might  be  attracted  to  a  renewed  consideration  of  the 
question  and  a  modification  of  the  rule.  Such  was  not  the  result, 
however,  for  that  decision  was  unanimously  affirmed  (163  N.  Y.  1,  56 
N.  E.  529,  48  L.  R.  A.  662,  76  Am.  St.  Rep.  294),  and  on  review  of  the 
authorities  the  doctrine  was  reiterated. 

The  rule,  however,  does  not  extend  to  a  will  properly  executed,  and 
which  has  been  rendered  inoperative  by  law,  as  by  marriage  of  a  woman 
(Brown  v.  Clark,  77  N.  Y.  369),  or  to  one  which  was  executed  while  the 
testator  was  of  unsound  mind  or  under  restraint  (Cook  v.  White, 
supra).  In  such  case  the  instrument,  properly  executed  in  form,  may 
be  revived  and  validated  by  the  proper  execution  of  a  codicil  refer- 
ring to  such  instrument,  or  made  for  that  purpose.  Nor  does  the  rule 
infringe  upon  the  doctrine  of  revivor  and  republication  of  a  validly 
executed  will  by  the  due  execution  and  publication  of  a  valid  codicil. 
Matter  of  Campbell,  170  N.  Y.  84,  62  N.  E.  1070, 

The  prior  instrument  executed  by  the  decedent  was  not  a  will,  for  it 
lacked  the  attestation  of  the  two  witnesses  required  by  statute,  and, 
being  therefore  unexecuted  and  unattested,  it  could  neither  be  revived 
by,  nor  incorporated  into,  the  subsequently  validly  executed  testamen- 
tary instrument  denominated  a  "codicil."  It  is  unfortunate  that  pro- 
bate must  be  denied  this  instrument.  The  deceased  desired  and  at- 
tempted to  give  all  his  property  to  his  mother.  He  was  perfectly  com- 
petent to  decide  to  whom  he  would  give  his  property,  and  there  is  no 
suggestion  that  there  was  any  other  will,  or  that  the  paper  produced  was 
not  the  one  to  which  he  referred  in  his  codicil,  notwithstanding  the 
fact  it  is  not  identified  by  exact  date.  The  remarks  of  the  court  in 
Matter  of  Andrews,  162  N.  Y.  1,  56  N.  E.  529, 48  L.  R.  A.  662,  76  Am. 
,St.  Rep.  294,  are  peculiarly  applicable  to  the  present  situation : 

"It  is  undoubtedly  true  that  from  time  to  time  an  honest  attempt  to  execute 
a  last  will  and  tecttament  Is  defeated  by  failure  to  observe  some  one  or  more 
of  the  .statutory  requirements.  It  Is  better  that  this  should  happen  under 
a  proper  construction  of  the  statute  than  that  the  indlTldual  case  should  be 
permitted  to  weaken  those  provisions  calculated  to  protect  testators  generally 
from  fraudulent  alterations  of  their  wills." 
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The  question  remains  to  be  considered  whether  the  instrument  de- 
Hominated  a  "codicil"  should  also  be  denied  probate.  It  was  undoubt- 
edly the  intention  of  the  testator  that  this  instrument  should  operate  in 
connectitHi  with  the  will  which  he  supposed  he  had  executed,  and  that  it 
should  be  an  addition  thereto.  That  his  intention  failed  in  this  respect, 
however,  does  not  defeat  the  instrument.  The  distinguishing  feature 
of  a  will  is  that  it  shall  take  effect  upon  death,  and  the  name  by  which  it 
is  called  is  immaterial.  Matter  of  Probate  of  Will  of  Diez,  50  N.  Y. 
88.  A  codicil  may  modify  the  provisions  of  a  will  or  supersede  them 
entirely,  or  simply  add  to  the  disposition  by  introducing  new  benefi- 
ciaries. A  validly  executed  will  may  have  been  lost  and  be  incapable  of 
proof,  and  yet  the  codicil,  so  far  as  it  goes,  is  operative.  Newcomb  v. 
Webster,  113  N.  Y.  191,  21  N.  E.  77.  A  codicil  executed  according  to 
the  formalities  of  the  statute  is  a  final  testamentary  disposition,  and,  if 
there  be  an  existent  and  complete  will,  it  takes  it  up  and  incorporates  it. 
Matter  of  Campbell,  170  N.  Y.  84,  62  N.  E.  1070.  If,  however,  there 
be  no  such  existent  and  validly  executed  will,  and  if  the  codicil  be  so 
complete  in  itself  as  to  be  capable  of  execution,  then  it  must  neces- 
sarily stand  and  be  given  the  force  of  valid  testamentary  disposition. 

The  codicil  in  question,  so  far  as  it  goes,  is  entirely  complete.  The 
carrying  out  of  its  provisions  in  no  sense  depends  upon  the  will  to 
which  it  attempts  to  refer.  It  simply  carves  out  of  the  estate  a  legacy, 
and  bequeaths  it  to  an  individual  capable  of  taking.  Besides,  the  in- 
strument appoints  executors  of  the  testator's  estate.  If  it  contained 
no  other  provision,  this  would  alone  entitle  it  to  probate.  Matter  of 
Davis,  105  App.  Div.  221,  93  N.  Y.  Supp.  1004";  Id.,  182  N.  Y.  468,  75 
N.  E.  530. 

The  decree  appealed  from,  in  so  far  as  it  admits  to  probate  the  paper 
dated  December  30,  1902,  must  be  reversed,  and  in  all  other  respects 
affirmed,  without  costs  to  either  party  as  against  the  other.  All  con- 
cur.   INGRAHAM,  J.,  in  result 


BURNS  V.  DELAWARE  &  HUDSON  CO. 

(Snpreme  Cotirt,  Appellate  DlTislon,  Third  Department    January  8,  1806.) 

L  Railboads — Obstbuctioit  or  Cbossikg — FiaoHTBinKQ  Hobses — Question  fob 

JCBT. 

Defendant's  locomotive  while  standing  at  a  station  extended  part  way 
Into  an  intersecting  street  where  it  remained  for  more  than  five  minutes 
in  violation  of  Pen.  Code,  §  421,  providing  that  any  employe  of  a  corpora- 
tion in  charge  of  a  locomotive  who  "shall  willfully  obstruct  a  highway 
crosaing"  therewith  for  more  than  five  consecutive  minutes  shall  be  guilty 
of  a  misdemeanor.  Plaintiff  was  working  in  the  street,  when  a  horse  and 
wagon  approached  rapidly,'  and  the  driver  being  signaled  to  cross  in  front 
of  the  engine,  the  horse  became  frightened,  and  ran  against  plaintiff,  caus- 
ing tbe  injnries  complained  of.  Beld,  that  whether  the  engine  willfully 
obstructed  the  street,  and  whether  such  obstruction  caus^  the  injury 
were  questions  for  the  Jury,  and  it  was  therefore  error  for  the  court  to 
permit  a  recovery  based  on  the  mere  fact  that  the  engine  had  extended 
■ome  distance  beyond  the  street  line  for  more  than  five  minutes,  etc. 
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2.  Sahs. 

It  Is  not  negligence,  as  a  matter  of  law,  for  a  railroad  company  to  i>er- 
mit  an  engine  standing  at  a  station  to  extend  slightly  over  tbe  street  line 
for  a  longer  period  than  five  consecutive  minutes. 

[Bd.  Note.— For  cases  In  point,  see  vol.  41,  Cent.  Dig.  Railroads,  |  760.] 

8.  Same. 

Where  a  horse  approaching  a  railroad  crossing  very  rapidly  was  fright- 
ened by  an  engine  which  was  standing  gome  distance  into  the  street,  and 
by  reason  of  such  fright  ran  against  and  Injured  plalntifT,  the  length  of 
time  that  the  engine  had  been  standing  there  before  the  horse  came  vfi 
was  immaterial. 
4.  Afpeai.  and  Ebbor — Exceptions — Suffioienct. 

Where  at  the  close  of  the  trial  defendant  excepted  to  that  part  of  the 
charge  In  which  tbe  court  stated  that  If  defendant's  engine  extended  into 
a  certain  street  for  more  than  five  minutes  the  Jury  might  find  defendant 
was  guilty  of  negligence,  explaining  that  the  exception  was  taken  to  the 
submission  of  that  question  to  the  Jury,  and  the  court  replied  that  an  ex- 
ception would  be  allowed  to  whatever  had  been  said  on  that  subject, 
the  exception  was  sufficiently  d^nlte. 

Appeal  from  Trial  Term. 

Action  by  Peter  Bums  against  the  Delaware  &  Hudson  Company. 
From  a  judgment  in  favor  of  plaintiff  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  it  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

Lewis  E.  Carr,  for  appellant. 

C.  B.  Wellington,  for  respondent. 

JOHN  M.  KELLOGG,  J.  At  Troy,  the  defendant  and  several 
other  railroad  companies  used  the  Troy  Union  Railroad  Company's 
passenger  station,  that  company  having  control  of  the  station  and  trades 
and  the  direction  and  dictation  of  the  movement  of  trains  into 
and  out  of  the  station,  and  the  place  they  shall  occupy,  and  the  time 
when  they  shall  enter  and  leave  the  station.  The  station  occupied  the 
entire  space  between  Fulton  street  and  Broadway,  and  there  were  seven 
of  its  tracks  running  through  the  station  and  across  Fulton  street. 
The  defendant's  engine,  with  a  passenger  train  attached,  was  in  the 
station  to  receive  passengers  for  its  trip  north  at  5  o'clock,  and  .todc 
its  position  in  the  station  at  the  time  and  place  required  by  the  station 
company,  and  occupied  the  whole  space  from  Broadway  north,  the 
pilot  of  its  engine  extending  over  the  line  of  Fulton  street  and  into  the 
street,  some  of  the  witnesses  say  4,  5  and  6  feet,  and  some  say  half-way 
across  the  street.  The  street  was  60  feet  wide,  of  which  12>4  feet 
was  sidewalk  on  either  side,  and  the  remaining  35  feet  was  the  traveled 
portion  of  the  street ;  the  whole  street  was  planked ;  there  was  no  curb, 
and  nothing  really  to  distinguish  between  the  sidewalk  and  the  road- 
way itself.  The  defendant's  train  occupied  track  No.  3 ;  the  Boston  & 
Maine  train,  of  great  length,  was  preparing  to  leave  the  station,  but 
was  in  two  parts,  the  engine  and  scMne  of  the  cars  being  on  track  No.  6, 
the  other  cars  upon  track  No.  4,  and  its  engine  also  extended  s(»ne  dis- 
tance into  Fulton  street.  The  plaintiff  was  working  in  Fulton  street  on 
track  No.  7,  with  his  face  somewhat  towards  the  defendant's  engine, 
but  looking  down  at  his  work.    A  horse  and  wagon  approached  raindly 
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along  Fulton  street,  coming  towards  the  plaintiff,  and  the  station  com- 
pany's flagman  signaled  the  driver  to  come  on,  and  he  drove  rapidly  in 
front  of  the  defendant's  engine,  the  horse  was  frightened,  ran  against 
the  plaintiff  and  injured  him,  and  he  seeks  to  recover  damages  therefor 
from  the  defendant. 

The  court  charged  the  jury  that  there  might  be  a  recovery  if  the 
automatic  air  pressure  was  not  properly  controlled  and  thus  caused  the 
fright,  or  if  the  horse  was  frightened  at  the  engine  and  it  had  remained 
in  the  street  for  over  five  minutes.  It  is  only  necessary  to  consider  the 
latter  subject,  as  the  charge,  which  was  properly  excepted  to,  did  not 
present  that  matter  correctly  to  the  jury.  The  court  at  first  states  that 
the  plaintiff  claims  one  act  of  negligence  is  "by  permitting  the  engine 
to  stand  in  a  public  street  for  an  unreasonable  length  of  time,  for  a  time 
to  exceed  five  minutes,"  and  later,  "I  will  later  charge  you  as  to  the 
effect  of  permitting  his  engine  to  stay  over  the  five  minute  limit,"  and 
later,  "As  I  said  before  with  regard  to  the  engine,  if  you  find  that  this 
engine  stood  in  this  street  to  exceed  five  minutes,  and  that  its  presence 
there  was  unreasonable,  and  you  may  assume  that  it  was  unreasonable 
because  of  the  terms  of  this  statute,  and  that  this  horse  took  fright  be- 
cause of  the  presence  of  this  engine  in  the  street,  and  that  that  fact  was 
the  cause  of  this  injury,  then  you  may  find  that  the  defendant  was  guilty 
of  negligence  upon  that  account,  and'  render  a  verdict  in  favor  of  the 
plaintiff."  And  later:  "Was  the  defendant  negligent  in  the  operation 
of  its  air  compressor?  Or,  was  it  negligent  fron>  having  this  engine 
standing  in  this  road  to  exceed  five  minutes  ?  If  you  find  that  it  stood 
there  for  less  than  five  minutes  you  are  not  warranted,  and  I  charge 
you  that  you  must  not  find  it  guilty  of  negligence  because  of  that." 

At  the  close  of  the  charge  the  following  took  place  between  the  court 
and  the  appellants'  counsel : 

"Mr.  Oarr:  I  also  except  to  that  part  of  your  honor's  charge  In  which  you 
say  If  the  engine  was  there  more  than  five  minutes  then  you  may  find  that  the 
defendant  was  guilty  of  negligence.  Of  course  I  haven't  said  It  all,  but  It 
Is  what  your  honor  said  In  that  connection.  It  Is  the  submission  of  that 
question  to  the  jury  to  find  as  a  tact  that  the  company  was  guilty  of  negli- 
gence assuming  the  engine  was  there  for  more  than  five  minutes.  The  Court: 
Whatever  I  said  on  that  subject  I  give  you  an  exception  to." 

The  court  evidently  had  in  mind  the  provision  of  Pen.  Code,  §  421, 
which  provides  that : 

"Any  officer  or  employ^  of  a  corporation,  In  charge  of  a  locomotive,  train 
or  car,  who  shall  wilfully  obstruct,  or  cause  to  be  obstructed,  any  farm  or 
highway  crossing  with  any  locomotive,  train  or  car,  for  a  longer  period  than 
five  consecutive  minutes  Is  guilty  of  a  misdemeanor." 

The  engine  was  concededly  over  the  street  line  and  in  the  street  for 
some  distance  at  least,  and  had  been  there  over  five  minutes.  There 
was  clearly  enough  room  remaining  in  the  street  for  the  passage  of  an 
ordinary  vehicle  in  front  of  the  engine.  Viewing  the  matter  in  its 
most  favorable  light  to  the  plaintiff,  there  is  a  question  of  fact  to  be 
submitted  to  the  jury  whether  this  engine  obstructed  the  street  and 
whether  it  was  a  willful  obstruction,  and  whether  such  obstruction 
caused  the  injury.  The  charge  as  made  permitted  a  recovery  from  the 
mere  fact  that  the  engine  extended  some  distance  beyond  the  street 
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line  and  into  the  street  and  remained  there  for  five  minutes,  and  that 
the  horse  was  frightened  by  the  engine  without  regard  to  the  distance 
the  engine  extended  into  the  street  or  how  much  it  obstructed  the 
street,  whether  it  was  done  willfully  or  not,  or  whether  such  obstruction 
caused  the  injury,  overlooking  entirely  the  requirement  of  the  statute 
that  the  street  must  be  willfully  obstructed.  It  does  not  definitely  appear 
just  when  this  accident  took  place.  It  happened  sometime  between  4 
and  5  o'clock  The  train  was  to  leave  for  the  north  at  6  o'clock.  If  the 
accident  took  place  within  five  minutes  of  that  time,  no  matter  how  long 
the  engfine  had  remained  there  before  that,  its  presence  there  then  was 
proper,  as  the  train  had  the  right  to  remain  at  the  station  a  reasonable 
time  before  the  time  of  its  departure  to  receive  its  passengers,  and  it  is 
inconceivable  how  the  presence  of  the  engine  upon  the  street  for  a 
period  of  time  before  that  could  affect  the  case. 

As  matter  of  law  it  cannot  be  slid  that  an  engine  extending  into  the 
street  as  this  engine  did  was  negligence  of  the  defendant.  Vande- 
water  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  135  N.  Y,  583,  33  N.  E.  636,  18  L. 
R.  A.  771 ;  Petrie  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  66  Hun,  282,  21  N.  Y 
Supp.  159 ;  Scaggs  v.  President,  etc.,  D.  &  H.  Co.,  145  N.  Y.  201,  39 
N.  E.  716. 

The  provision  of  the  Penal  Code  does  not  purport  to  charge  a  duty 
upon  the  company,  but  punishes  the  train  officials  for  a  willful  viola- 
tion of  the  section.  If  an  engine  remains  in  a  public  street  in  violation 
of  this  statute,  that  fact,  with  other  circumstances,  may  tend  to  show 
that  the  defendant  is  negligently  occupying  the  public  street.  The 
violation  of  a  statute  may  be  shown  as  a  fact  tending  to  establish  neg- 
ligence, but  its  mere  violation  by  the  engine  crew  does  not  make  the 
railroad  company  liable  for  everything  that  happens  at  the  time  of  the 
violation ;  to  charge  it  with  liability  the  facts  making  the  violation  must 
cause  the  injury,  and  here  when  a  horse  is  being  rapidly,  driven  across  a 
railroad  tradk  and  becomes  frightened  by  an  engine  standing  there  and 
runs  against  the  plaintiff,  it  is  difficult  to  see  how  the  injury  is  caused 
or  contributed  to  by  the  fact  that  the  engine  had  remained  in  that 
position  for  over  five  minutes  before  the  horse  come  in  sight.  In  this 
case,  if  the  engine  had  arrived  at  the  street  just  as  the  horse  was  cross- 
ing, the  accident  would  have  happened  in  the  same  way,  but  no  liability 
could  then  be  claimed,  and  it  must  be  quite  immaterial  how  l<Hig  the 
engine  had  been  standing  there  before  the  horse  came  up.  In  Laible 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  13  App.  Div.  574,  43  N.  Y.  Supp.  1003 ; 
Id.,  162  N.  Y.  622,  57  N.  E.  1114— the  freight  train  had  blocked  the 
crossing  for  20  minutes,  detaining  the  plaintiff's  restless  horse  there 
for  that  time,  and  the  horse  finally  became  frightened  and  the  accident 
occurred.  Different  trains  of  the  defendant  were  upon  three  sides  of 
the  plaintiff  and  hemmed  her  in,  and  the  position  was  dangerous. 
There  it  was  held  a  question  of  fact  for  the  jury  whether  or  not  the 
unreasonable  time  the  train  blocked  the  street  was  negligence  and  con- 
tributed to  and  brought  about  the  accident.  Here  the  presence  of  the 
engine  the  moment  the  horse  approached  caused  the  trouble ;  its  pres- 
ence for  five  minutes  before  had  no  effect  on  the  horse. 
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It  cannot  be  said  that  counsel  was  required  to  call  the  attention  of 
the  court  to  the  matters  more  particularly,  for  by  the  colloquy  between 
them  it  is  evident  that  the  court  fully  understood  the  counsel,  and  had 
in  mind  the  charge  made.    The  exception  is  therefore  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


aw  App.  Dlv.  702.) 

CITY  OF  NEW  YORK  r.  A.  T.  STEWART  REALTY  00. 

{Supreme  Court,  Appellate  Division,  Firat  Department    December  IB,  1906.) 

1.  MumoiFAL   OoxpoRATioTXB  —  BmLDmas  —  BMavLAmov  —  Obdinakcbs — Coh- 

BTBUCriON. 

New  York  Building  Code,  {  105,  relating  to  flreproof  buildings,  pro- 
vides tbat  no  woodwork  or  other  inflammable  material  ehall  be  used  in 
any  of  the  partitlona,  fnrringg,  or  ceilings-  In  any  flreproof  building,  ex- 
c^t  the  doors  and  window  frames  in  certain  buildings  less  than  12 
stories  high,  and  that,  when  tbe  building  exceeds  12  stories,  the  floor 
smfaces  shall  be  of  stone  or  similar  incombustible  material,  mr  tbe  floors 
and  sleepers  may  be  of  wood  treated  by  some  process  approved  by  the 
board  of  buildings  to  render  same  flreproof,  and  that  all  inside  window 
frames  and  sash,  and  other  "interior  finish"  may  be  of  wood  covered  with 
metal,  or  of  wood  treated  with  some  flreprooflng  process.  SeUt,  that 
the  words  "interior  flnlsb"  related  to  the  permanent  structure,  and  that 
the  section  did  not  require  trade  flztures  used  in  a  flreproof  building 
over  12  stories  high  to  be  covered  with  metal  or  treated  with  a  flre- 
prooflng process. 

2l  Sake— Building  Sutebihterdknt— Fixtubbs— Ebiotion. 

Greater  New  York  Charter,  Laws  1901,  p.  188,  c.  466,  {  411,  giving  the 
building  superintendent  authority  to  pass  on  any  question  relating  to 
the  mode,  maimer  of  construction,  or  materials  to  be  used  in  the  erec- 
tion or  alteration  of  any  building  or  other  structure,  and  to  require  that 
such  mode,  construction,  or  material  shall  conform  to  the  full  intent  of 
the  provisions  of  the  chapter  and  the  rules  established  by  the  president 
of  the  borough,  did  not  authorize  such  superintendent  to  determine  that 
movable  trade  flxtures  in  a  dqtartment  store  were  part  of  the  construc- 
tion of  the  building  and  must  conform  to  the  requirements  of  the  Build- 
ing Code. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  city  of  New  ifork  against  the  A.  T.  Stewart  Realty 
Company  to  enjoin  defendant,  its  contractors,  servants,  agents,  and 
employes,  from  maintaining,  allowing,  placing,  or  erecting  or  suffer- 
ing to  exist  in  a  certain  building  any  dwarf  partitions,  shelves,  plat- 
forms, cases,  and  counters  constructed  of  wood  not  covered  with 
metal  or  treated  with  some  process  approved  by  the  superintendent 
of  buildings  to  render  the  same  fireproof,  and  directing  the  removal 
of  such  partitions,  etc.,  now  in  the  building.  From  an  order  granting 
such  relief,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  IvAUGHLIN,  and  HOUGHTON,  JJ. 

Job  E.  Hedges,  for  appellant. 
Theodore  Connoly,  for  respondent. 
96N.Y.S.— 83 
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LAUGHLIN,  J.  The  action  is  brought  to  restrain  alleged  vio- 
lations of  the  Building  Code.  The  defendant  has  nearly  finished  the 
construction  of  a  building  217  feet  and  6  inches  in  height,  consisting 
of  14  stores,  covering  the  entire  block  bounded  by  Broadway,  Fourth 
avenue.  Eighth,  and  Ninth  streets.  It  is  to  be  used  by  the  firm  of 
John  Wanamaker  for  a  retail  department  store  business.  Following 
close  on  the  heels  of  the  construction  work,  it  appears  that  the  build- 
ing is  being  fitted  up  for  the  purposes  of  said  retail  business.  It  does. 
not  appear  whether  that  is  a  lease,  or,  if  so,  what  are  its  terms.  Nor 
does  it  appear  whether  the  defendant  is  doing  any  of  the  work  in- 
cident to  putting  in  the  trade  fixtures  or  contributing  thereto.  It 
does  appear,  however,  that  the  firm  of  John  Wanamaker  has  already 
expended  upwards  of  $100,000  in  fitting  the  building  up  with  the  trade 
fixtures  of  which  complaint  is  made.  The  provisions  of  section  105 
of  the  Building  Code,  defining  a  fireproof  building  and  prescribing 
the  material  and  method  of  construction,  are  as  follows: 

"Sec.  lOS.  Fireproof  Buildings.  Every  building  hereafter  erected  or  al- 
to-ed,  to  be  used  as  a  hotel,  lodglng-boose,  school,  theatre,  jail,  police  sta- 
tion, hospital,  asylum,  institution  for  the  care  or  treatment  of  persons,  the 
height  of  which  exceeds  tbirty-flve  feet,  exciting  all  buildings  for  which 
specifications  and  plans  have  been  heretofore  submitted  to  and  approved 
by  the  department  of  buildings,  and  every  other  building  the  height  of  which 
exceeds  seventy-five  feet,  except  as  herein  otherwise  provided,  shall  be  built 
fireproof ;  that  is  to  say,  they  shall  be  constructed  with  walls  of  brick,  stone. 
Portland  cement  concrete,  iron  or  steel  in  which  wood  beams  or  lintels  shall 
not  be  placed,  and  in  which  the  floors  and  roofs  shall  be  of  material  pro- 
vided for  in  section  106  of  this  Ck>de.  The  stairs  and  stair  case  landings  shall 
be  built  entirely  of  brick,  stone,  Portland  cement  concrete,  iron  or  steel.  No- 
woodwork  or  other  Inflammable  material  shall.be  used  In  any  of  the  partitions, 
furrings,  or  ceilings  in  any  such  fireproof  buildings,  excepting,  however,  when 
the  height  of  the  building  does  not  exceed  twelve  stories  nor  more  than  one 
hundred  and  fifty  feet  the  doors  and  ttindows  and  their  frames,  the  trims, 
the  casings,  the  interior  finish  when  filled  solid  at  the  back  with  fireproof 
material,  and  the  floor  boards  and  sleepers  directly  thereunder,  may  be  ot 
wood,  but  the  space  between  the  sleepers  shall  be  solidly  filled  with  fireproof 
materials  and  extend  up  to  the  under  side  of  the  floor  boards.  Wben  the 
height  of  a  fireproof  building  exceeds  twelve  stories,  or  more  than  one  hun- 
dred and  fifty  feet,  the  floor  surfaces  shall  be  of  stone,  cement,  rock  asphalt, 
tiling  or  similar  Incombustible  material,  or  the  floors  and  sleepers  may  be  of 
wood  treated  by  some  process  approved  by  the  board  of  buildings  to  render 
the  same  fireproof.  All  outside  window  frames  and  sash  shall  be  of  metal,  or 
of  wood  covered  with  metal.  The  Inside  window  frames  and  sash,  doorsMm 
and  other  interior  finish  may  be  of  wood  covered  with  metal,  or  of  wood 
treated  by  some  process  approved  by  the  board  of  buildings  to  render  the 
same  fireproof.  All  hall  partitions  or  permanent  partitions  between  rooms 
in  fireproof  buildings  shall  be  built  of  fireproof  material  and  shall  not  be 
started  on  wood  sills,  nor  on  wood  floor  boards,  but  be  built  upon  the  fire- 
proof construction  of  the  floor,  and  extend  to  the  flreproof  beam  filling  above. 
The  tops  of  all  door  and  window  openings  in  such  partitions  shall  be  at  least 
twelve  Inches  below  the  ceiling  line." 

The  complaint  is  confined  to  alleged  violations  of  this  statute  reg^u- 
lating  the  material  and  construction  of  "interior  finish,"  other  than 
the  inside  windows,  window  frames,  sash,  doors,  and  trim.  The 
learned  counsel  for  the  appellant  contends  that  the  dwarf  partitions,, 
shelves,  platforms,  cases,  and  counters,  of  which  complaint  is  made, 
are  not  part  of  the  permanent  structure,  but  are  merely  movable 
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trade  fixtures,  and  do  not  constitute  "interior  finish"  within  the 
purview  of  the  statute.  We  are  of  opinion  that  this  section  of  the 
Building  Code  only  applies  to  the  permanent  structure.  It  was 
neither  designed  to  regulate  the  use  of  buildings  nor  temporary 
changes  and  alterations,  not  materially  affecting  the  permanent  out- 
side or  partition  walls,  floors,  or  ceilings,  made  for  the  purpose  of 
conducting  a  particular  business  therein,  nor  to  prevent  the  use  of 
movable  trade  fixtures  necessary  or  appropriate  for  such  business. 
It  was  evidently  intended  to  insure  the  construction  of  fireproof 
walls,  ceilings,  floors,  and  all  finish,  exterior  and  interior,  forming  a 
permanent  part  thereof.  It  is  manifest  that  the  object  was  to  guard 
against  the  weakening  of  the  walls,  floors,  and  ceilings  by  the  com- 
bustibility of  any  part  of  the  material  or  their  construction.  The  sen- 
tence containing  the  words  "other  interior  finish"  clearly  shows  that 
they  relate  only  to  interior  finish  bearing  the  same  relation  to  the  perma- 
nent structure  as  that  specifically  designated.  The  interior  finish 
specifically  named  in  the  same  sentence  K>rms  part  of  the  permanent 
structure.  The  operation  of  the  words  "other  interior  finish"  must 
therefore  be  confined  to  interior  finish  in  the  strict  sense  of  the  words, 
which  limits  them  to  those  parts  of  the  permanent  structure  known  as 
interior  finish.  The  construction  of  which  complaint  is  made  is  all 
store  or  movable  trade  fixtures  specially  designed  to  facilitate  the  con- 
ducting of  the  retail  department  store  business  in  the  building  con- 
veniently and  economically.  None  of  it  was  included  in  the  plans 
and  specifications  filed  and  approved  by  the  building  department 
under  which  the  building  was  constructed. 

It  is  also  alleged  and  contended  by  the  respondent  that  section  411 
of  the  charter  (Laws  1901,  p.  183,  c.  466)  conferred  on  the  superin- 
tendent of  buildings  authority  to  control  the  movable  trade  fixtures 
to  be  used  in  buildings ;  that  pursuant  to  such  authority  he  declined  to 
approve  of  these  fixtures  unless  they  are  covered  with  metal  or  are  first 
treated  by  some  process  approved  by  the  board  of  buildings  to  render 
them  fireproof ;  and  that  the  injunction  order  can  be  sustained  on  this 
ground,  even  though  we  decide  adversely  to  his  contention  as  to 
interior  finish.  That  section  is  so  long  that  we  refrain  from  quoting 
it.  It  is  true  it  docs  confer  authority  on  the  superintendent  of  build- 
ings— 

"To  pass  upon  any  question  relative  to  tbe  mode,  manner  of  constrnctiaii 
or  materials  to  be  used  in  tbe  erection  or  alteration  of  any  building  or  other 
stmcture  ♦  ♦  •  and  to  require  that  aucb  mode,  manner  of  construction 
or  materials  sball  conform  to  tbe  true  Intent  and  meaning  of  tbe  several 
provisions  of  this  chapter  and  of  the  laws  and  ordinances  aforesaid,  and  the 
rules  and  regulations  established  by  tbe  president  of  this  borough." 

It  is  not  essential  that  we  should  now  decide  whether  the  superin- 
tendent could  be  given  authority  over  movable  trade  fixtures.  It  is 
quite  clear  that  the  authority  intended  to  be  conferred  by  this  section 
mainly  relates  to  the  exercise  of  his  judgment  on  questions  of  fact 
as  to  whether  material  sought  to  be  used  is  of  the  description  and 
quality  required.  He  is  not  vested  with  authority  to  decide,  as  he  has 
attempted  to  do  in  this  case,  that  movable  trade  fixtures  are  part  of 
the  permanent  construction  of  a  building  and  must  conform  to  the 
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requirements  of  law  applicable  thereto.  If  there  be  any  statute,  ordi- 
nance, or  regulation  giving  him  jurisdiction  over  movable  trade  fixtures, 
it  has  not  l^en  brought  to  our  attention,  and  it  is  evident  that  he  did 
not  assume  to  act  thereunder. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.    All  concur. 


a09  App.  DlT.  T22L) 

BUREB  ▼.  MANHATTAN  BY.  CO. 

(Supreme  Oonrt,  Appellate  Division,  First  Department    December  IS,  1806.) 

1.  MAffTBB  AND  SKRTANT— PLACES  07  WOBK— NEOLIOKROK. 

A  railway  cmupany  Is  negligent  in  permitting  a  bole  to  remain  In  a 
floor  over  wblch  employes  are  to  pass  in  tbe  prosecution  of  tbelr  woric 

2.  SamK— OONTBIBUTOKT  NiOUOBNOa— QUESTIONS  TOB  JUBT. 

Where  an  employd  did  not  know  of  a  bole  in  tbe  floor,  and  was  engaged 
In  pulling  a  truck,  walking  backward  wben  be  was  injured,  his  contribu- 
tory negligence  was  for  tbe  Jury. 

3.  Same— AssmcFTioR  or  Risk. 

An  employe,  engaged  in  pulling  a  truck  wltbont  a  rope  and  walking 
backward,  did  not  assume  the  risk  of  a  defective  flomrlng  In  which  bis 
foot  might  catch,  of  which  he  bad  no  knowledge. 

[Ed.  Note. — For  cases  in  point,  see  voL  34,  Cent  Dig.  Master  and  Serv- 
ant {{  651,  5S4.] 

4.  Same— DiRECTiOH  or  FoBRMAit. 

Where  an  employ^  had  no  knowledge  of  any  likelihood  of  his  stepping 
into  a  hole  in  the  floor  and  catching  his  foot,  It  was  for  the  Jury  whether 
be  was  negligent  in  obeying  tbe  directions  of  bis  foreman  to  pull  out  a 
truck. 
8.  Same— Proximate  Cause  or  Injubt-. 

Where  an  employ^,  engaged  in  pulling  a  truck,  was  Injured  by  bis 
foot  catching' In  a  bole  in  the  floor,  his  failure  to  use  a  rope  in  pulling 
the  truck  cannot  be  said  to  be  the  proximate  cause  of  the  injury. 

Ingraham,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Burke  against  the  Manhattan  Railway  Company. 
From  a  j'udgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  INGRA- 
HAM, LAUGHLIN,  and  HOUGHTON,  JJ. 

John  F.  Mclntyre,  for  appellant. 
Lyman  A.  Spalding,  for  respondent. 

HOUGHTON,  J.  This  is  an  action  by  an  employ^  for  the  loss 
of  a  foot  crushed  under  the  wheel  of  a  motor  truck,  used  for  trans- 
porting cars,  being  moved  by  hand  from  its  shed  to  the  main  track 
at  the  defendant's  Lexington  Avenue  yard.  The  accident  happened 
the  first  morning  of  plaintiff's  employment.  During  the  first  hour 
or  so  of  the  forenoon  he  had  been  engaged,  with  others,  in  moving 
trucks  at  what  is  called  the  "West  Yard,"  under  direction  of  a  fore- 
man. The  usual  mode  of  moving  these  trucks,  which  weighed  nine 
or  ten  tons,  was  to  attach  a  rope  about  30  feet  long,  by  which  some  of 
the  men  pulled;  others  pushing  behind.  The  foreman  moved  the 
gang  to  the  East  yard  without  taking  the  rope,  and  plaintiff  was  sent 
^ck  to  bring  it,  which  he  did. 
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The  plaintiff  testifies,  and  he  is  corroborated  by  other  witnesses, 
that  the  foreman  directed  the  men  to  open  the  door  of  the  shed  and 
haul  out  a  truck  without  directing  that  the  rope  be  attached.  This 
the  men  proceeded  to  do ;  some  pushing  at  the  rear  and  the  sides,  and 
the  plaintiff  and  another  pulling  at  the  front,  walking  backwards. 
When  the  car  had  been  moved  20  or  30  feet  from  the  shed,  plaintiff's 
left  foot  caught  in  a  hole  in  the  floor  of  the  yard,  which  is  25  or  30 
feet  above  the  ground;  its  floor  being  composed  of  slats  ordinarily 
about  half  an  inch  apart.  He  was  unable  to  extricate  it,  and  was 
thrown  down  by  the  movement  of  the  truck,  and  before  it  could  be 
stopped  a  wheel  passed  over  his  right  foot,  crushing  it  so  that  ampu- 
tation was  nepessarj-.  There  was  evidence  sufficient  to  justify  the 
jury  in  finding  that  the  hole  in  which  plaintiff  stepped,  and  in  which 
his  foot  was  wedged  so  as  to  tear  the  sole  from  his  shoe,  was  three 
or  four  inches  wide  and  several  feet  in  length,  and  had  existed  for 
some  time ;  and  they  therefore  had  the  right  to  say  that  the  defend- 
ant was  negligent  in  not  providing  the  plaintiff  with  a  reasonably  safe 
place  in  which  to  work. 

A  floor  to  the  structure  having  been  provided,  upon  which  em- 
ployes were  expected  to  pass  to  and  fro  in  the  prosecution  of  their 
work,  it  was  incumbent  upon  the  defendant  to  make  it  reasonably 
safe,  and  keep  it  free  from  such  defects  as  might  reasonably  be  ex- 
pected to  produce  injury.  The  yard  was  filled  with  tracks,  upon  which 
cars  were  expected  to  be  moved,  and  one  of  the  defects  which  de- 
fendant was  bound  to  guard  against  was  holes  in  the  floor  in  which 
employes  might  be  caught,  and  thus  be  put  in  peril  of  a  moving  car, 
or  through  which  they  might  fall  to  the  ground  below.  The  plaintiff 
did  not  know  of  the  hole,  and  if  he  was  engaged  in  the  proper  dis- 
charge of  his  duties  in  pulling  on  the  truck  in  front  without  the  rope, 
walking  backwards  as  he  was,  his  contributory  negligence  was  for  the 
jury,  and  their  conclusion  in  his  favor  should  not  be  disturbed. 

It  is  urged,  however,  that  the  plaintiff  assumed  the  risk  of  injury 
by  pulling  on  the  car  without  the  rope.  This,  in  a  sense,  is  true.  He 
assumed  the  risk  of  slipping  or  stumbling  from  any  ordinary  cause, 
or  from  any  awkward  or  feeble  movements  on  his  part  which  might 
cause  him  to  fall.  He  did  not,  however,  assume  the  risk  of  a  defect- 
ive flooring  in  which  his  foot  might  be  caught  and  held,  and  of 
which  he  had  no  knowledge,  either  by  warning  or  from  observation. 
The  situation  here  is  quite  different  from  that  presented  in  Sheehan 
y.  Standard  Gaslight  Co.,  87  App.  Div.  174,  84  N,  Y.  Supp.  34,  upon 
which  appellant  relies.  In  that  case  the  defendant  had  provided  its 
employes  with  a  perfectly  safe  place  and  appliance,  which  became 
dangerous  only  from  the  manner  in  which  the  employe  used  it.  The 
defendant's  foreman  testified  that  he  warned  plaintiff  against  pulling 
in  front  of  the  car  without  the  rope.  But  plaintiff  denied  this,  and 
testified  that  the  foreman  directed  all  of  the  men  to  pull  out  the  car 
without  the  rope  being  attached.  The  plaintiff  had  no  knowledge  that 
there  was  any  likelihood  of  his  stepping  into  a  hole  and  catching  his 
foot  so  that  he  could  not  get  out  of  the  way  of  the  slow  moving  truck, 
and  hence  it  became  a  question  of  fact  for  the  jury  to  determine 
whether  or  not  he  was  guilty  of  contributory  negligence  in  obeying 
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the  directions  of  his  superior.  Hawley  v.  Northern  Central  Railway 
Co.,  82  N.  Y.  370;  Griffin  v.  Ithaca  Street  Ry.  Co.,  62  App.  Div.  551, 
71  N.  Y.  Supp.  140 ;  Leiand  v.  Heam,  49  App.  Div.  Ill,  63  N.  Y.  Supp. 
204. 

But  it  is  said  that  the  hole  was  not  the  proximate  cause  of  the  in- 
jury, but  rather  the  failure  to  use  the  rope,  and  that,  the  master  hav- 
ing provided  a  rope  for  use,  the  omission  of  the  superintendent  to 
direct  it  to  be  used  was  the  negligence  of  a  co-servant,  and  hence 
that,  as  matter  of  law,  plaintiff  was  guilty  of  negligence  in  attempt- 
ing to  haul  the  truck,  as  he  did,  before  the  rope  had  been  attached. 
The  case  of  Vogel  v.  American  Bridge  Co.,  120  N.  Y.  373,  73  N.  E. 
1,  is  relied  upon  for  this  position.  We  think  it  does  net  apply.  There 
the  master  provided  a  sufficient  supply  of  rope  suitable  for  the  work. 
The  foreman  determined  that  a  defective  rope  was  strong  enough. 
It  was  held  that  the  master  was  not  liable  for  this  error  in  Judgment 
of  its  foreman,  since  there  had  been  no  neglect  in.  the  selection  of  a 
competent  foreman  and  in  making  reasonable  provision  for  safe  ex- 
ecution of  the  work,  because  the  risk  of  injury  from  an  error  of  judg- 
ment of  the  foreman  was  one  of  those  assumed  by  the  employ^  as 
incidental  to  the  execution  of  the  work  in  its  details.  The  difficulty 
in  applying  this  rule  to  the  present  case  is  the  hole  in  the  floor  in 
which  plaintiff  caught  his  foot.  That  hole  was  not  an  incident  to  or 
a  detail  in  the  performance  of  the  work  in  which  the  plaintiff  was 
engaged.  If  there  had  been  a  good  and  bad  rope,  and  the  defendant's 
foreman  had  selected  the  bad  one  instead  of  the  good,  and  the  plain- 
tiff had  fallen  in  front  of  the  truck  from  the  breaking  of  the  rope, 
the  rule  would  apply.  Here  the  proximate  cause  was  the  existence 
of  the  hole.  It  is  mere  speculation  to  say  that  if  the  rope  had  been 
attached,  and  the  plaintiff  had  caught  his  foot,  as  he  did,  it  is  likely 
the  truck  could  have  been  stopped  before  it  reached  him,  because 
he  would  have  been  further  away  from  it  when  he  fell.  It  is  very 
po,ssible  that  this  is, so,  but  this  does  not  make  the  failure  to  use  the 
rope  the  proximate  cause  of  the  accident. 

In  summarizing  the  general  doctrines  with  respect  to  proximate  and 
remote  cause,  Thompson,  in  his  Commentaries  on  Negligence  (vol- 
ume 1,  §  56),  says: 

"Tbe  true  course  of  reasoning  Is  to  consider  whether  the  negligence  of 
the  defendant  was  the  efficient  cause  of  tbe  injury.  If  so,  the  court  will  not 
speculate  as  to  whether  or  not  some  other  canse  might  also  have  produced  it. 
On  the  other  hand,  the  view  that  tbe  injury  must  be  solely  caused  by  de- 
fendant's negligence,  and  that  it  is  not  enough  that  it  shonld  be  essentially 
BO  caused,  is  a  plain  mistake." 

The  defendant  sought  to  show  the  necessity  of  the  hole  to  enable 
the  trucks  to  round  a  curve.  But  it  appeared  that  the  top  of  the  rail 
was  2J4  inches  above  the  slats,  and  that  the  flange  of  a  wheel  pro- 
jected only  an  inch  and  a  quarter.  There  was,  therefore,  no  occasion 
for  any  wide  opening  between  the  slat  and  the  rail.  In  our  view  there 
were  no  errors  committed  upon  the  trial,  and  the  evidence  presented 
proper  questions  of  fact  for  the  jury,  and  we  see  no  reason  for  dis- 
turbing their  conclusions  thereon. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur, except  INGRAHAM,  J.,  who  dissents. 


Digitized  by 


Google 


Sup.   Ct)        CENTRAL  TRUST  CO.  V.  WEST  INDIA  IMP.  CO.  519 

<109  App.  IMt.  517.) 

CENTRAL  TRUST  CO.  v.  WEST  INDIA  IMP.  CO.  et  al. 

<Snpreme  Court,  Appellate  IMvlBion,  First  Department    December  S,  1005.) 

1.  PiKAsiNa — SuPFLEUEiraiX  Complaint — Effect  of  Allowance. 

Under  Code  CIt.  Proc.  I  544,  authorizing  the  court  to  permit  a  party  to 
■erre  a  supplemental  complaint  alleging  facts  which  occurred  after  the  fil- 
ing of  the  original  complaint,  allowing  a  supplemental  complaint  to  be 
filed,  does  not  iuTolve  a  determination  that  plaintiff  is  entitled  to  any 
other  or  different  relief  in  consequence  of  the  facts  pleaded,  but  the  de- 
termination of  the  effect  of  the  facts  so  pleaded  on  the  relief  to  be 
granted  is  still  open  to  consideration  by  tiie  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  {  833.] 

2.  Samk. 

Under  Code  Civ.  Proc.  {  644,  authorizing  the  court  to  permit  the  filing 
of  a  supplemental  complaint  alleging  material  facts  which  occurred  subse- 
quent to  the  original  complaint  plaintiff,  in  an  equitable  action  to  compel 
the  delivery  of  certain  securities,  should  be  allowed  to  serve  a  supplemental 
complaint  alleging  that  since  the  filing  of  the  original  complaint  the  se- 
curities have  become  of  no  value,  so  that  the  court  may  determine  wheth- 
er he  Is  entitled  to  judgment  for  the  value  of  such  securities  at  the  time 
of  demand. 
S.  Appeal — Supebscdeas — Effect. 

No  motion  by  plaintiff  for  leave  to  serve  a  supplemental  complaint  can 
be  made  pending  an  appeal  to  the  Court  of  Appeals  from  an  order  of  the 
Appellate  Division  affirming  a  judgment  against  plaintiff. 

4.   PLEADIHO— SUPPLHCENTAL    PI.EADIRQ8— PEBMISSIOH    TO    SEBVE— IiAOHEB. 

Mere  delay  in  moving  to  be  permitted  to  serve  a  supplemental  pleading 
should  not  of  itself  defeat  the  application  on  the  ground  of  laches,  unless 
It  appears  that  the  delay  has  caused  a  substantial  injury  to  some  party 
to  the  action. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  89,  Cent  Dig.  Pleading,  ||  887, 
842.] 

8.  Same. 

A  judgment  against  plaintiff  was  reversed  December  31,  1901.  The 
case  was  restored  to  the  calendar  In  May,  1902,  and  was  adjourned  by 
consent  from  time  to  time  until  November,  1902,  when  it  was  ordered 
that  it  should  be  tried  by  a  new  referee.  Plaintiff  appealed,  and  the  or- 
der was  affirmed  in  December,  1902.  The  case  was  set  for  hearing  in 
November,  1903 ;  the  delay  being  caused  by  the  death  of  a  defendant  and 
by  a  motion  to  bring  in  certain  parties.  A  commission  to  take  testimony 
of  a  nonresident  was  returned  in  August  1904,  and  the  reference  was  ad- 
journed until  November  of  that  year.  The  trial  then  commenced,  and 
was  adjourned  from  time  to  time  until  April  17,  1905,  when  the  referee 
expressed  doubt  as  to  his  power  to  award  any  judgment  other  than  de- 
manded by  the  complaint,  and  the  reference  was  adjourned  to  enable 
plaintiff  to  move  for  permission  to  serve  a  supplemental  complaint  setting 
up  certain  facts  which  had  occurred  subsequent  to  the  decision  of  the 
Court  of  Appeals.  Held,  that  plaintiff  was  not  guil^  of  such  laches  as  to 
preclude  him  from  obtaining  the  relief  sought 

Patterson  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Central  Trust  Company  of  New  York,  as  trustee, 
against  the  West  India  Improvement  Company  and  others.  From 
an  order  denying  a  motion  for  leave  to  serve  a  supplemental  complaint, 
plaintiff  appeals.     Reversed. 


Digitized  by 


Google 


520  96  NEW  YOBK  SUPPLEMENT  (Sup.  Ct 

and  UO  New  Tork  State  Reporter 

Argued  before  O'BRIEN.  P.  J.,  and  PATTERSON,  CLARKE. 
INGRAHAM,  and  HOUGHTON,  JJ. 

Adrian  H.  Joline.  Paul  E.  De  Fere,  Arthur  H.  Van  Brunt,  and  Wil- 
liam M.  Coleman,  for  appellant 

Edward  E.  Sprague,  tor  respondent  Manhattan  Trust  Company. 

Willard  Parker  Butler,  for  respondents  Chase  National  Bank  and 
others. 

INGRAHAM.  J.  This  action  was  commenced  in  January,  1897. 
It  was  tried  before  a  referee,  who  in  March,  1898,  directed  a  judgment 
dismissing  the  complaint.  That  judgment  was  affirmed  by  this  court 
(48  App.  Div.  U7,  63  N.  Y.  Supp.  853),  but  reversed  by  the  Court  of 
Appeals  and  a  new  trial  ordered  (169  N.  Y.  814,  62  N.  E.  387).  The 
action  was  brought  to  compel  the  delivery  by  the  defendant  the 
Manhattan  Trust  Company  of  certain  securities  in  its  possession 
which  the  plaintiff  claimed  had  been  pledged  with  it  as  securities  for 
certain  obligations  of  the  West  India  Improvement  Company.  After 
the  decision  of  the  Court  of  Appeals  it  appeared  that  these  securities 
had  become  of  no  value,  whereupon  the  plaintiff  made  this  motion 
for  leave  to  serve  a  supplemental  complaint,  alleging  that  fact,  and 
changing  the  relief  demanded  from  a  judgment  requiring  the  Man- 
hattan Trust  Company  to  deliver  the  securities  to  the  plaintiff  to  a 
judgment  for  the  value  of  the  securities  at  the  time  the  demand  was 
made.  This  motion  was  denied,  and  from  that  denial  the  plaintiff 
appeals. 

The  application  is  not  for  leave  to  amend  the  complaint  by  setting 
up  facts  which  existed  at  the  time  of  the  commencement  of  the  ac- 
tion, but  for  leave  to  serve  a  supplemental  complaint  alleging  facts 
that  had  happened  after  the  action  had  commenced,  and  upon  which 
the  plaintiff  desired  to  present  to  the  court  the  question  as  to  the 
nature  of  the  relief  to  which  it  is  entitled.  The  decision  of  the  Court 
of  Appeals  being  to  the  effect  that  the  plaintiff  was  entitled  to  the 
possession  of  the  securities  at  the  time  it  made  its  demand,  and  the 
action  being  in  equity,  I  think  the  plaintiff  should  have  been  allowed 
to  allege  the  facts  as  they  now  exist,  leaving  it  to  the  trial  court  to 
determine  the  relief  to  which  the  plaintiff  would  be  entitled  if  the 
facts  thus  alleged  were  proved.  The  motion  is  made  under*  section 
544  of  the  Code  of  Civil  Procedure,  which  provides  that: 

"Upon  the  application  of  either  party,  the  conrt  may  permit  him  to  make 
a  supplemental  complaint,  answer  or  reply  alleging  material  facts  which 
occurred  after  bis  former  pleading,  or  of  which  he  was  Ignorant  when  It 
was  made." 

The  allowance  of  such  a  pleading  does  not  at  all  involve  a  deter- 
mination that  the  plaintiff  is  entitled  to  any  other  or  different  relief 
in  consequence  of  the  facts  that  are  thus  pleaded ;  but,  when  a  partj' 
brings  himself  within  the  provisions  of  this  section  of  the  Code,  unless 
there  is  some  good  reason  shown  by  the  opposing  party,  he  should  be 
allowed  to  present  the  facts  to  the  court  by  way  of  supplemental  plead- 
ing, so  that  there  can  be  a  determination  of  the  effect  of  those  facts 
in  considering  the  relief  to  be  granted. 

The  motion  was  denied  below  upon  the  ground,  as  stated  in  the 
opinion  of  the  learned  judge  who  heard  the  motion,  that — 
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'Plaintiff  either  has  or  haa  not  tlie  right  to  establish  the  claim  which  It  urges. 
If  It  have  snch  right.  It  Is  entitled  to  assert  It,  and  must  eventually  secure 
Its  conslderatloa.  If  It  have  no  such  right,  the  court  should  not,  by  granting 
this  motioD,  lay  down  the  rale  that  ignorance  of  the  law  is  a  sufficient 
Justification  of  lacbea." 

If  it  was  intended  by  this  to  place  the  denial  upon  the  ground  of  laches, 
I  do  not  think  that  a  denial  on  that  ground  was  justified  by  the  proof. 
When  these  facts  occurred,  there  was  a  judgment  against  the  plaintiff 
which  had  been  affirmed  by  this  court.  While  that  judgment  stood,  of 
coarse,  no  motion  could  have  been  made  for  leave  to  change  the  plead- 
ing. The  decision  of  the  Court  of  Appeals  v?as  on  December  81, 1901. 
The  case  appears  to  have  been  restored  to  the  calendar  in  May,  1902, 
and  was  adjourned  by  consent  from  time  to  time,  pending  the  decision 
of  a  motion  to  refer  the  action.  It  was  finally  determined  in  Novem- 
ber, 1902,  that  the  action  should  be  tried  before  a  new  referee.  From 
that  order  the  plaintiff  appealed  to  this  court,  where,  in  December,  1902, 
the  order  was  affirmed,  whereupon  the  case  was  set  for  hearing  before 
the  new  referee  in  November,  1903.  This  delay  was  rendered  neces- 
sary by,  the  deatii  of  one  of  the  defendants,  and  also  by  a  motion  to  bring 
in  certain  of  the  owners  of  the  securities  which  were  secured  by  a  mort- 
gage made  to  the  defendant  Manhattan  Trust  Company.  Those  ques- 
tions were  not  finally  settled  until  June,  1903.  A  commission  had  been 
issued  to  take  the  testimony  of  a  nonresident  witness,  which  was  re- 
turned in  August,  1904.  The  reference  was  then  adjourned  by  con- 
sent until  November,  1904,  when  the  trial  commenced  before  the  referee. 
This  trial  was  continued  from  time  to  time  until  April  17,  1906,  when 
the  question  as  to  whether  it  was  necessary  to  plead  these  facts  arose 
before  the  referee,  and  the  reference  was  then  adjourned  to  allow  the 
plaintiff  to  make  this  motion.  It  is  evident  that  the  necessity  of  plead- 
ing these  facts  to  entitle  the  plaintiff  to  the  relief  that  it  now  seeks  i 
was  not  presented  until  the  hearing  before  the  referee.  When  that  ! 
question  was  presented,  doubt  was  expressed  by  the  referee  as  to  his 
power  to  award  any  judgment  other  than  that  expressly  .demanded  by 
the  complaint,  and  this  expression  of  the  referee  was  the  immediate 
cause  of  the  present  application. 

While  it  is  true  that  a  considerable  time  has  elapsed  since  the  judg- 
ment was  reversed  by  the  Court  of  Appeals,  the  various  motions  that 
the  parties  have  made  preliminary  to  bringing  the  case  on  to  a  new  trial 
would  lai^ely  excuse  any  delay  of  the  plaintiff  in  not  making  this  mo- 
tion before,  and  it  is  clear  that  the  necessity  of  pleading  these  facts 
was  first  brought  up  for  serious  consideration  after  the  new  trial  had 
proceeded  before  the  referee.    It  is  certainly  in  the  interest  of  justice  j 

that  the  trial  of  the  case  should  not  go  off  upon  a  matter  of  pleading, 
and  that  any  relief  to  which  the  plaintiff  is  entitled  upon  the  facts 
should  not  be  denied  it  because  of  a  failure  to  allege  facts  which  exist ; 
and  therefore,  under  our  system,  a  mere  delay  in  making  a  motion  for 
relief  to  serve  a  supplemental  pleading  should  not  of  itself  defeat  the 
application,  unless  it  appears  that  in  some  way  the  delay  has  caused  a 
substantial  mjury  to  a  party  to  the  action.  The  defendants  state  that 
several  of  those  interested  in  this  enterprise  have  died  since  the  deci- 
sion of  the  Court  of  Appeals  ordering  the  new  trial,  but  it  is  not  stated 
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that  either  of  these  parties  could  give  material  evidence  upon  the  ques- 
tion as  to  the  value  of  this  property,  or  that  the  defendants  have  really 
lost  any  right  which  they  would  have  had  if  the  motion  had  been 
promptly  made  after  the  decision  of  the  Court  of  Appeals.  So,  in  view 
of  the  peculiar  circumstances  of  this  case,  I  do  not  think  that  the  delay 
in  making  the  application  would  justify  the  court  in  preventing  the 
plaintiff  from  setting  forth,  by  way  of  supplemental  pleadings,  the  facts 
that  have  happened  since  the  action  was  commenced  and  upon  which 
theplaintiff  now  seeks  relief. 

The  learned  judge  also  seemed  to  think  that  by  g^nting  this  motion 
the  court  would  "lay  down  the  rule  that  ignorance  of  the  law  is  a  suffi- 
cient justification  of  laches."  The  laches  in  this  case  consists  in  a  de- 
lay in  moving  for  leave  to  file  this  supplemental  pleading.  Whether  or 
not  there  was  laches  in  a  legal  sense  depends  upon  the  particular  circum- 
stances of  each  case,  and  the  plaintiff  does  not  seek  to  justify  laches,  but 
offers  an  excuse  for  the  delay,  in  order  to  show  that  there  was  no  laches. 
We  certainly  do  not  mean  by  this  decision  to  hold  that  ignorance  of  law 
is  a  justification  of  laches,  but  we  think  that,  considering  all  the  facts 
here  stated,  the  delay  was  excused,  so  that,  in  the  absence  of  affirmative 
proof  that  this  delay  has  caused  a  substantial  injury  to  the  defendant, 
the  delay  complained  of  should  not  operate  to  defeat  the  {daintiff's 
right  to  have  these  facts  spread  upon  the  record  so  that  they  can  be  con- 
sidered by  the  court  in  determining  the  relief  to  which  the  plainti£F  was 
entitled. 

The  order  appealed  from  should  therefore  be  reversed,  and  the  mo- 
tion for  leave  to  file  and  serve  a  supplemental  complaint  annexed  to  the 
moving  papers  granted,  without  costs  either  in  this  court  or  in  the  court 
below, 

O'BRIEN,  P.  J.,  and  CLARKE,  J.,  concur.  PATTERSON  and 
HOUGHTON,  JJ.,  dissent. 


a09  App.  Dlv.  B02.) 

HADDOCK  v.  HADDOCK. 

(Supreme  Court,  Appellate  Division,  First  Department.    December  8,  1906.) 

DnroBUB — Alucoitt  Pendente  Lttk — ^Appeal  to  FEDEBAt  Supbkkb  Cotjbt. 

Where,  after  a  Judgment  of  separation  at  the  suit  of  the  wife  has  been 
aflBrmed  by  the  Appellate  Division  and  the  Court  of  Appeals,  a  writ  of  er^ 
ror  Is  granted  by  the  United  States  Supreme  Court  to  review  the  Judg- 
ment of  the  Appellate  Division  and  a  supersedeas  bond  Is  given,  the  case 
is  still  pending,  so  that  under  Code  Civ.  Proc.  §  1769,  authorizing  alimony 
pendente  lite,  alimony  and  counsel  fees  may  properly  be  awarded  pending 
the  proceedings  In  the  federal  Supreme  Court 

Patterson,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harriet  Haddock  against  John  W.  Haddock.  From  an 
order  granting  alimony  and  counsel  fees  pending  proceedings  in  error 
in  Supreme  c5)urt  of  the  United  States,  defendant  aiM>eals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE, 
INGRAHAM,  and  HOUGHTON,  JJ. 

Charles  W.  Fuller,  for  appellant. 
Henry  W.  Smith,  for  respondent 
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INGRAHAM,  J.  In  this  action  the  plaintiff  obtained  a  judgment  for 
a  separation,  awarding  her  alimony  at  the  rate  of  $780  a  year.  From 
this  judgment  an  appeal  was  taken  to  this  court,  where  the  judgment 
was  affirmed  (76  App.  Div.  620,  79  N.  Y.  Supp.  1133),  and  on  appeal 
to  the  Court  of  Appeals  the  judgment  was  also  affirmed  (178  N.  Y. 
557,  70  N.  E.  1099).  Subsequent  to  such  affirmance  the  defendant  ob- 
tained a  writ  of  error  from  the  Supreme  Court  of  the  United  States  to 
review  the  judgment  of  this  court,  and  subsequently,  upon  giving  a 
bond,  the  judgment  of  this  court  was  stayed  pending  that  appeal.  In 
consequence  of  the  stays  obtained  upon  these  appeals,  the  defendant 
has  not  complied  with  the  judgment  for  the  psn^ment  of  alimony  and  has 
failed  to  provide  in  any  way  for  the  plaintiff.  Pending  an  appeal  to 
this  court  an  application  was  made  for  alimony  and  counsel  fee,  which 
motion  was  denied  by  the  Special  Term;  but  this  court  reversed  that 
order  and  alimony  at  the  rate  of  $15  a  week  and  a  counsel  fee  were 
awarded  to  the  plainti£F.  75  App.  Div.  666,  78  N.  Y.  Supp.  304.  After 
the  appeal  to  the  Court  of  Appeals,  a  further  order  was  made  at  Special 
Term  awarding  the  plaintiff  alimony  pending  that  appeal.  The  Special 
Term,  upon  the  application  of  the  plaintiff,  has  made  an  order  requiring 
the  defendant  to  continue  the  alimony  pending  the  decision  of  the  Su- 
preme Court  of  the  United  States. 

The  petition  shows  that  the  only  defense  to  this  action  was  an  alleged 
decree  of  divorce  obtained  by  the  defendant  against  the  plaintiff  in  the 
state  of  Connecticut  without  personal  service  of  process  upon  the  plain- 
tiff. It  is  further  shown  that  after  such  decree  of  divorce  was  obtained 
the  defendant  married  again  and  is  residing  with  the  person  whom  he 
then  married  in  the  state  of  New  Jersey ;  that  his  means  are  sufficient 
to  justify  the  order  appealed  from ;  that  the  plaintiff  is  old  and  infirm, 
being  upwards  of  66  years  of  age ;  and  that  she  has  no  property  of  any 
description  and  no  source  of  income,  and  is  wholly  destitute  of  means  of 
support,  or  to  defend  the  judgment  of  this  court  in  the  Supreme  Court 
of  the  United  States ;  and  this  order  should  obviously  be  affirmed,  if  the 
court  had  power  to  make  it.  The  order  was  made  under  section  1769 
of  the  Code  of  Civil  Procedure.  That  section  authorizes  the  court  to 
make — 

"An  order  or  orders,  requiring  tbe  hnsband  to  pay  any  sum  or  suma  of  money, 
necemary  to  eiiaiile  the  wife  to  carry  on  or  defend  the  action,  or  to  provide 
raitably  for  tbe  education  and  maintenance  of  the  children  of  the  marriage, 
or  for  tbe  snpport  of  the  wife,  having  regard  to  the  circumstances  of  tbe  re- 
ipectlTe  parties." 

Upon  a  former  appeal  (75  App.  Div.  565,  78  N.  Y.  Supp.  304)  we 
held  that  the  court  had  power  to  make  an  order  awarding  alimony;  and 
counsel  fees  pending  an  appeal  to  this  court  from  the  judgment.  If 
after  tfie  entry  of  final  judgment  in  the  action  and  pending  an  appeal  to 
this  court  the  action  is  pending,  within  section  1769  of  the  Code,  I  can 
see  no  reason  why  the  action  is  not  pending  until  the  proceeding  to  re- 
view the  judgment  of  the  courts  of  this  state  by  the  Supreme  Court  of 
&e  United  States  is  determined.  So  long  as  there  are  proceedings 
pending  to  review  the  final  judgment  in  the  Supreme  Court,  whether 
those  proceedings  are  before  this  court,  the  Court  of  Appeals,  or  the 
Supreme  Court  of  the  United  States,  would  seem  to  be  entirely  inuna- 
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terial.  The  action  is  just  as  much  pendinjg^  now  as  it  was  when  the 
appeal  was  before  this  court  from  the  final  judgment.  The  affirmance 
by  the  Court  of  Appeals  of  the  judgment  of  this  court  simply  deter- 
mined a  proceeding  brought  to  review  it.  There  is  a  proceeding  to  re- 
view it,  and  that  action  is  therefore  pending.  The  supersedeas  simply 
stayed  the  enforcement  of  the  judgment  sought  to  be  reviewed,  and  did 
not  aflfect  the  power  of  the  court  under  section  1769  of  the  Code  of  Civil 
Procedure. 

The  appellant  cites  three  cases  in  the  Court  of  Appeals  which  he 
claims  hold  that  after  final  judgment  the  courts  of  this  state  have  no 
jurisdiction,  except  to  enforce  the  final  judgment  and  may  not  award 
alimony  or  counsel  fee  in  any  collateral  or  incidental  proceeding  whatso- 
ever. The  first  case  cited  is  Kamp  v.  Kamp,  59  N.  Y.  212.  In  that 
case  the  question  did  not  apply  to  temporary  alimony  during  the  pend- 
ency of  tlie  action  or  of  an  appeal  from  the  final  judgment  It  ap- 
peared in  that  case  that  in  August,  1852,  a  final  judgment  was  perfected 
in  favor  of  the  plaintiff,  granting  a  divorce,  but  making  no  provision  for 
alimony;  that  in  1871  ^e  plaintiff  made  a  motion  for  alimony  upon  an 
affidavit  showing,  in  substance,  that  since  the  decree  she  had  become  un- 
able to  support  herself  and  the  defendant  had  become  wealthy.  It  was 
held  that  the  jurisdiction  of  the  court  over  the  subject-matter  of  the 
action  and  over  the  parties,  in  respect  to  all  matters  mvolved  in  it,  ter- 
minated with  the  entry  of  final  judgment  therein,  except  to  enforce  the 
judgment  and  carry  out  its  provisions,  or  to  correct  any  mistake  in  the 
record,  upon  proper  applicaticm  made  within  a  reasonable  time;  that 
the  parties  from  ttiat  time  were  no  longer  husband  and  wife,  and  had  no 
claims  upon  each  other  growing  out  of  the  relations  before  then  exist- 
ing between  them,  except  such  as  were  given  by  the  judgment.  This 
case  was  followed  in  Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456,  and  con- 
sidered in  McBride  v.  McBride,  56  Hun,  401,  8  N.  Y.  Supp.  448,  af- 
firmed 119  N.  Y.  519,  23  N.  E.  1066 ;  and  it  was  held  that  Kamp  v. 
Kamp  and  Erkenbrach  v.  Erkenbrach,  which  followed  Kamp  v.  Ksunp, 
did  not  apply,  for  in  those  cases  the  applications  were  made  many  years 
after  judgment,  in  the  absence  of  any  appeal,  when,  by  lapse  of  time,  no 
appeal  was  possible ;  that  as  the  actions  were  no  longer  pending,  juris- 
diction over  the  parties  had  ceased,  and  all  questions  as  to  the  alimony 
were  decided  by  the  judgment  entered,  but  that  in  this  case,  although  a 
judgment,  final  for  the  purposes  of  an  appeal,  was  entered,  the  case  was 
still  pending,  and  the  jurisdiction  over  the  parties  remained.  The  third 
case  is  Beadleston  v.  Beadleston,  103  N.  Y.  402,  8  N.  E.  735.  That 
presented  the  single  question  whether  the  court  was  authorized,  after 
the  report  of  a  referee  in  favor  of  the  plaintiff,  to  award  to  the  plaintiff 
a  sum  of  money  for  the  purposes  of  defraying  her  expenses  in  the  pro- 
ceeding before  the  application  was  made ;  the  court  saying : 

"There  Is  ample  power  In  the  court  to  make  allowances  from  time  to  ttme  to 
enable  a  wife  to  carry  on  her  defense,  and  when  she  needs  money  for  that 
purpose  she  must  apply  for  it.  But  if  she  has  succeeded  in  making  her  de- 
fense from  her  own  means,  or  upon  her  owu  credit,  she  camiot.  befcnre  judg- 
ment, while  the  action  is  pending,  have  an  order  compelling  her  husband  to 
pay  such  expenses ;  and  there  Is  no  statutory  authority  in  the  court  to  make 
smch  an  order,  and  thus  to  compel  hhu  to  pay  her  debts.  We  confine  our 
decision  to  the  precise  facts  of  this  case  as  they  appeared  in  the  record.    We 
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bave  no  doubt  that  an  allowance  to  a  wife  during  the  pendency  of  the  action, 
for  some  past  expense,  might  be  authorized,  If  It  were  shown  that  Its  payment 
was  necessary  to  enable  her  to  further  carry  on  the  action  on  her  defense 
thereta" 

None  of  these  cases  has  any  relation  to  the  question  now  before  us, 
and  we  think  this  allowance,  both  for  alimony  and  counsel  fee,  is  justi- 
fied by  the  case  of  McBride  v.  McBride  and  the  former  decision  of  this 
court  in  this  case. 

It  follows  that  the  order  appealed  from  must  be  affirmed,  with  $10 
costs  and  disbursements.  All  concur,  except  PATTERSON,  J.,  who 
dissents. 


(109  App.  DlT.  481.) 

DB  ERGMBN  t.  CLOTHIBR. 

(Supreme  Court,  Appellate  Division,  First  Department.    December  8, 1906.) 

1.  WmnESSKS — Bxajonatioit — Liujjiitg  Qusstion'S. 

In  an  action  by  a  real  estate  broker  for  commissions,  plaintiff  was  noti- 
fied to  produce  a  letter  which  he  had  received  from  defendant  relative 
to  the  amount  of  commissions  and  failed  to  do  so.  Defendant  was  asked 
as  to  the  contents  of  the  letter,  and  gave  all  of  Its  substance  he  could 
recollect.  Held,  that  his  counsel  should  have  been  allowed  by  leading 
questions  to  ask  him  if  certain  matters  were  referred  to  therein. 

(Bd.  Note. — For  cases  In  point,  see  vol.  50,  Cent  Dig.  Witnesses,  {  846.] 

2.  TBIAL — ^INSTBUOTIONS — WlTHDBAWAI.  OF  ISSUE  FROM  JtntT. 

In  an  action  by  a  real  estate  broker  for  commissions,  a  statement  by 
the  Judge,  In  submitting  the  question  whether  commissions  were  to  be 
imld  until  the  title  passed,  that  he  would  be  surprised  to  have  the  Jury 
bring  in  a  verdict  on  that  point,  in  view  of  an  admission  that  a  part  of 
tile  amount  claimed  was  due,  and  a  further  statement,  in  response  to  an 
objection,  that  he  could  hardly  leave  that  question  to  the  Jury,  amounted 
to  a  withdrawal  of  the  Issue  from  the  Jury. 

8.  Bbokebs — Action  roa  Commission — Qukstion  fob  Jttbt. 

In  an  action  by  a  real  estate  broker  for  commissions,  evidence  held  to 
require  submission  to  the  Jury  of  the  question  whether  commissions  were 
to  be  paid  before  title  passed. 

4.  Bbokebs — Contbact  of  Emfiatment — ^Modifioation. 

An  owner  of  land  wrote  to  a  real  estate  broker,  offering  to  pay  a  com- 
mission of  5  per  cent,  if  the  broker  could  dispose  of  the  land  at  a  satis- 
factory price.  Nearly  two  years  later  the  broker  wrote,  asking  if  the 
owner  was  still  willing  to  offer  the  property  on  the  same  terms.  The 
owner  replied  that  he  did  not  recall  the  terms  and  price  formerly  stated, 
hut  would  sell  the  property  at  a  certain  price,  and  would  try  to  make  the 
terms  satisfactory  to  the  buyer.  Beld,  that  the  latter  letter  superseded 
the  former  one. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Dio  De  Kremen  against  Isaac  H.  Clothier.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  and  HOUGHTON,  JJ. 

F.  K.  Pendleton,  for  appellant.  • 

Stillman  F.  Kneeland,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  was  a  real  estate  broker,  and 
brought  this  action  to  recover  commissions,  alleging  a  special  agree- 
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ment  by  which  the  plaintiff  was  entitled  to  a  commission  of  5  per  cent, 
on  the  purchase  price  of  certain  real  estate  situated  in  the  county  of 
Nassau,  in  the  state  of  New  York.  The  complaint  alleges  an  agree- 
ment in  writing — 

"Whereby  the  said  defendant  andertook  and  agreed  to  iray  to  this  plaintiff  a 
cominlsslon  of  5  per  cent,  of  the  purchaee  price  of  certain  real  estate  situated 
in  the  covmty  of  Nassau,  in  the  state  of  New  York,  then  owned  by  the  said  de- 
fendant, provided  the  plaintiff  should  influence  or  procure  the  purchase  thereof 
by  any  parties  at  a  price  acceptable  to  the  defendant" 

There  is  no  allegation  in  the  complaint  as  to  the  value  of  the  servi- 
ces rendered  by  the  plaintiff ;  nor  was  there  any  evidence  to  justify  a 
recovery  on  a  quantum  meruit.  The  plaintiff's  right  to  recover  must 
therefore  stand  or  fall  upon  his  proving  this  special  contract  alleged. 
The  plaintiff  based  his  proof  of  this  contract  upon  a  letter  which  he 
received  from  the  defendant,  dated  August  6,  1902,  and  which  was  as 
follows : 

"Dear  Sir:  I  am  in  receipt  of  your  letter  of  the  3d  of  July,  and  I  retnm 
the  two  notes  herewith.  I  do  not  know  that  I  quite  understand  your  letter. 
I  am  entirely  willing  to  pay  a  commission  of  5  per  cent,  if  you  sell  the  two 
farms  at  a  price  I  would  be  willing  to  accept,  but  I  would  not  give  any  one 
the  exelnsive  agency.  Neither  would  I  sell  the  Dun  fann  alone,  but  both  to- 
gether. •  *  *  But  if  you  should  have  a  responsible  cash  (^er  to  submit 
for  the  whole,  say  575  acres,  I  would  give  you  prompt  reply.  As  I  wrote  you 
before,  however,  the  negotiations  must  be  condnctel  with  me  personally  by 
letter." 

The  plaintiff  further  proved  a  contract  made  by  the  defendant  to 
sell  and  convey  certain  premises  in  Nassau  county,  aggregating  567 
acres,  for  $45,000.  It  is  not  disputed  that  the  plaintiff  procured  this 
purchaser,  introducing  him  to  the  defendant  in  the  month  of  Febru- 
ary, 1904.  After  the  contract  for  the  sale  of  the  property  was  made, 
the  defendant  paid  to  the  plaintiff  the  sum  of  $811^.50  on  account  of 
his  commissions  earned,  leaving  the  amount  due  from  the  defendant 
to  the  plaintiff  of  $312.50,  based  upon  an  agreement  alleged  in  the  an- 
swer that  the  plaintiff  should  accept  a  commission  of  2J^  per  cent,  on 
the  purchase  price,  which,  according  to  the  defendant's  admission,  was 
still  due  and  unpaid.  The  plaintiff  testified  to  the  receipt  of  this  let- 
ter of  August  6,  1902,  from  the  defendant;  that  after  its  receipt  he 
attempted  to  get  purchasers  of  the  property  under  the  terms  therein 
stated;  that  he  advertised  the  property,  interviewed  parties  who  were 
likely  to  buy  such  properties,  took  parties  to  visit  the  same,  and  did 
everything  that  he  could  to  dispose  of  it  for  a  period  of  nearly  two 
years;  and  finally  in  the  month  of  Februjiry,  1904,  he  introduced  to 
the  defendant  a  party  who  made  a  contract  for  the  sale  of  the  prop- 
erty. Upon  cross-examination  of  the  plaintiff  the  defendant  intro- 
duced in  evidence  a  letter  from  the  plaintiff,  dated  February  17,  1904, 
in  which  the  plaintiff  says: 

"Since  the  close  of  onr  correapondence  in  1902  I  have  tried  to  sell  yotu:  pro- 
perty severtfl  times,  but  owing  to  some  unexplainable  cause,  when  the  negotia- 
tions came  almost  to  a  successful  issue,  they  were  suddenly  broken  off.  Thia 
occnrred  eo  often  that  I  almost  despaired  of  selling  your  place;  but  having  re- 
OHitly  met  a  gentleman  who  is  looking  for  such  a  place,  and  who  seems  to  mean 
bnsiness,  I  determined  to  give  it  another  trial,  and  In  the  event  of  Bnccess 
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relmbarse  m.vself  for  the  time  and  work  expended  on  It  two  years  ago.  Please 
Inform  me  If  It  la  now  purcbasable,  and  If  you  wish  me  to  offer  It  on  the  same 
terms,  and  oblige." 

And  the  defendant's  answer  to  this  letter,  which  was  as  follows : 

"I  do  not  recall  what  the  price  and  terms  were  which  yon  received  from  me 
at  the  time  you  speak  of,  but  I  will  say  that  I  will  sell  both  farms  (about  575 
acres  in  all)  for  $50,000,  although  worth  much  more.  *  *  *  As  regards 
the  terms,  I  would  try  to  make  them  satisfactory  to  a  buyer,  and  shall  be 
glad  to  have  you  report  progress." 

The  plaintiff  having  rested,  the  defendant  testified  that  when  he 
wrote  the  letter  of  August  6,  1902,  offering  to  pay  a  commission  of 
5  per  cent.,  it  was  written  in  view  of  the  fact  that  he  was  then  holding 
the  property  at  something  more  than  $100,000 ;  that  he  heard  nothing 
more  from  the  plaintiff  until  after  the  17th  of  February,  1904,  when  he 
received  the  plaintiff's  letter  of  that  date  and  answered  it  on  February 
19,  1904 ;  that  subsequently  he  received  a  telegram  from  the  plaintiff, 
just  before  the  date  of  the  contract,  asking  whether  the  defendant 
would  accept  $45,000  for  the  property ;  that  he  subsequently  had  an 
interview  with  the  plaintiff  and  the  proposed  purchaser  at  the  office 
of  his  attorney  in  New  York  on  March  6th,  the  date  of  the  contract, 
when  the  contract  was  signed;  that  the  defendant  had  not  seen  the 
plaintiff  between  the  time  of  writing  the  letter  in  March,  1902,  until 
this  interview  with  him  at  the  office  of  his  attorney  in  New  York; 
that  on  that  day  the  defendant  told  the  plaintiff  that  he  would  accept 
$45,000  cash  for  the  place,  the  offer  that  he  had  then  made,  but  would 
not  pay  more  than  2f4  per  cent,  commission,  nor  would  he  pay  any 
commission  until  title  was  taken  and  settlement  was  made ;  and  that 
subsequent  to  that  conversation  the  contract  to  sell  the  property  for 
$45,000  was  executed.  The  defendant  then  introduced  a  letter  from 
the  plaintiff,  dated  March  9, 1904,  which  is  as  follows : 

"Dear  Sir:  Tours  of  the  7th  Inst,  rec'd.  While  It  Is  customary  hereto  pay 
agents  commission  when  the  contract  is  signed  and  the  first  payment  made, 
rather  than  hare  any  dispute  about  it,  I  will  accept  the  payment  on  account  you 
ofter,  feeling  confldent  that  the  title  will  be  taken  long  bef<Hre  the  limit  is 
reached." 

The  defendant  then  called  upon  the  plaintiff  to  produce  the  letter 
of  the  7th  of  March,  having  served  a  notice  to  produce  it  upon  the 
plaintiff.  It  was  not  produced,  and  the  defendant  was  asked  as  to  its 
contents.  He  stated  that  the  substance  was  (not  being  able  to  re- 
member the  exact  language) : 

"That  I  never  paid  commissions  until  settlement  was  made  and  title  taken, 
and  that  I  would  not  do  it  in  his  case." 

He  was  asked  to  refresh  his  recollection,  but  said  he  could  not  re- 
member, other  than  that  he  had  already  stated.  Counsel  for  the  de- 
fendant then  commenced  a  question  as  follows :  "Q.  Did  you  in  that 
letter  say  anything  in  regard — "  when  the  court  interrupted,  "I  will 
not  allow  you  to  lead,"  whereupon  counsel  for  the  defendant  said, 
"I  am  only  going  to  call  his  attention,"  when  the  court  said,  "I  will 
not  allow  you  to  call  his  attention  here."  Counsel  for  the  defend- 
ant said: 
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"I  take  It  that  the  rule  la,  In  asking  a  witness  In  a  matter  of  this  kind, 
after  exhausting  his  general  recollection,  that  It  Is  admissible.  The  Court: 
I  am  not  going  to  listen  to  any  argument  on  the  subject  It  Is  too  dangerous, 
when  the  letter  does  not  exist." 

I  think  this  was  error.  While  it  is  quite  true  that  the  extent  to 
which  counsel  may  lead  a  witness  is  generally  in  the  discretion  of  the 
court,  this  is  not  such  a  case.  Counsel  was  endeavoring  to  prove  the 
contents  of  a  letter  which  had  been  sent  by  the  defendant  to  the 
plaintiff  and  which  is  alleged  to  have  been  lost.  The  original  was  in 
the  possession  of  the  plaintiff,  or  had  been,  as  he  had  expressly  re- 
ferred to  it  in  a  letter  to  which  it  was  a  reply.  It  was  not  produced ; 
the  plaintiff  not  denying  its  receipt,  but  claiming  a  lack  of  recollec- 
tion. The  loss  of  the  letter  was  not  the  fault  of  the  defendant,  and, 
he  having  stated  all  that  he  could  recollect  of  its  contents,  I  think 
it  was  competent  for  his  counsel  to  suggest  a  subject  and  ask  him 
whether  that  was  referred  to  in  the  letter.  While  it  was  within  the 
power  of  the  court  to  prevent  counsel  asking  a  question  which  stated 
the  contents  of  the  letter,  he  was  entitled  to  ask  the  witness  if  it  re- 
ferred to  a  specific  subject,  viz.,  to  an  agreement  that  had  been  made 
in  respect  to  the  plaintiff's  commission.  The  counsel,  however,  was 
not  allowed  to  frame  his  question,  and,  as  a  question  might  have 
been  competent,  it  was  error  to  refuse  to  allow  him  to  ask  it.  Evi- 
dence of  the  contents  of  this  letter  was  important,  in  connection  with 
the  alleged  ccmversation  with  the  plaintiff  as  to  the  amount  of  his  com- 
mission and  the  time  at  which  it  should  be  payable. 

The  defendant  further  proved  that  the  contract  with  the  purchaser 
produced  by  the  plaintiff  had  not  been  completed ;  that  he  had  been 
ready  and  willing  to  give  title  at  all  times,  but  the  purchasers  had  not 
accepted  the  deed  and  paid  the  purchase  price.  The  court  submitted 
three  questions  to  the  jury :  First,  whether  by  the  terms  of  the  con- 
tract the  commission  was  5  per  cent. ;  second,  whether  it  was  2J4  per 
cent. ;  and,  third,  whether  the  payment  was  due  only  upon  the  passing 
of  the  title.    In  relation  to  this  last  question  the  court  said : 

"I  am  bound  to  say  that  upon  the  question  that  nothing  was  to  be  due 
until  the  matter  was  finally  closed  I  should  be  surprised  to  have  you  bring 
In  a  verdict  upon  that  point,  in  view  of  the  letters  in  evidence  as  to  the 
$S12JS0  which  was  admitted  to  be  due,  and  I  do  not  feel  warranted  in  entirely 
withdrawing  that  from  you;  but  I  do  feel  that  the  real  Issue  before  yoo  is  to 
determine  whether  it  was  2^  per  cent  or  6  per  cent" 

And  to  that  statement  the  defendant  excepted,  whereupon  the  court 

said: 

"I  could  not  really  leave  that,  onder  the  proofs  to  them.  I  will  give  yon 
an  exception." 

I  am  inclined  to  think  that  this  must  be  viewed  as  taking  from  the 
jury  the  question  as  to  whether  or  not  it  was  agreed  that  commission 
was  not  to  be  payable  until  the  contract  was  finally  completed  and 
the  deed  delivered,  or  that  it  was  expressing  an  opinion  to  the  jury 
on  a  question  of  fact  which  they  would  consider  as  a  substantial 
direction  to  find  a  verdict  for  the  plaintiff  upon  that  question.  The 
defendant  was  entitled  to  have  that  question  submitted  to  the  jury. 
The  defendant  testified  that  the  condition  upon  which  he  agreed  to 
accept  $45,000  for  the  property  (a  much  less  price  than  he  had  de- 
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manded  before)  was  that  the  broker  would  accept  2J4  per  cent,  com- 
mission, not  payable  until  title  was  taken  and  settlement  made.  If 
the  broker  accepted  that  condition,  and  the  defendant  accepted  the 
lower  price  for  the  property  b^sed  upon  such  an  understanding,  the 
broker  was  bound  by  it,  and  he  was  only  entitled  to  2J^  per  cent, 
commission,  payable  when  title  was  taken  and  settlement  of  the  con- 
trart  made.  This  was  all  part  of  one  conversation.  If  there  was  any 
evidence  to  sustain  the  defendant's  contention  that  the  commission 
was  to  be  2^  per  cent.,  there  was  evidence  to  sustain  his  conten- 
tion as  to  the  time  when  the  commission  was  payable.  In  considering 
whether  or  not  this  agreement  was  as  testified  to  by  the  defendant, 
and  which  was  substantially  one  agreement,  the  jury  were  bound  to 
consider  all  the  testimony.  There  was  evidence  that  after  the  contract 
was  made  the  plaintiff  had  received  a  payment  on  account  of  his 
commission  and  signed  a  receipt  by  which  he  agreed  to  return  the 
money  paid  him  if  the  sale  did  not  go  through.  It  is  true  that  the  de- 
fendant had  subsequently  written  to  the  plaintiff,  offering  to  pay  him 
the  balance  of  his  commission  at  2>^  per  cent.,  although  according 
to  the  contract  testified  to  by  the  defendant  that  commission  was  not 
due ;  but  he  had  explained  the  writing  of  that  letter,  and  his  testimony 
as  to  the  contract,  with  the  receipt  of  the  plaintiff  and  the  defend- 
ant's letter,  was  to  be  submitted  to  the  jury  in  determining  whether 
this  contract  as  to  the  amount  of  commission  and  the  time  it  was  pay- 
able was  made  or  not. 

The  question  as  to  whether  the  letter  of  August  6,  1902,  was  a 
continuing  agreement  to  pay  to  the  plaintiff  a  commission  of  5  per 
cent,  when  he  sold  the  property  is  not  free  from  doubt.    In  this  letter 
of  August  6,  1902,  the  defendant  said  that  he  was  entirely  willing 
to  pay  a  commission  oU  5  per  cent,  if  the  plaintiff  could  sell  the  two 
farms  at  a  price  he  would  be  willing  to  accept.    He  spoke  of  one  of 
these  farms  as  having  cost  $100,000.    The  defendant  heard  nothing 
more  from  the  plaintiff  for  over  18  months.    No  offer  was  made ;  no 
acceptance  of  this  agreement  by  the  defendant;  nothing  was  done 
until  February  17,  1904,  when  the  plaintiff  wrote  the  defendant  a 
letter,  which  stated  that  the  plaintiff  had  made  an  effort  to  sell  the  de- 
fendant's property  without  success,  but  that  he  had  recently  met  a 
g:entleman  who  was  looking  for  such  a  place  and  who  seemed  to  mean 
business.    He  then  asked  the  defendant  whether  he  was  willing  to  of- 
fer the  property  upon  the  same  terms.    This  statement  as  to  the  de- 
fendant's willingness  to  offer  the  property  on  the  same  terms,  it 
seems  to  me,  included  the  commission  that  the  defendant  was  willing 
to  pay  to  the  broker  selling  it.    The  question  was  not  whether  the 
broker  should  offer  the  property,  or  whether  the  defendant  would  sell 
the  property,  but  upon  what  terms  the  defendant  was  willing  to  offer 
the  property.    In  reply  the  defendant  stated  that  he  did  not  recall 
what  the  terms  and  price  were  "which  you  [plaintiff]  received  from 
me  at  the  time  you  speak  of,"  and  then  stated  the  terms  upon  which 
he  would  sell  the  farms,  fixing  the  price  at  $50,000.    There  was  here 
nothing  about  any  agreement  as  to  the  plaintiff's  commission,  but  a 
distinct  statement  that  the  defendant  did  not  recollect  the  contents 
of  his  letter,  and  an  implied  statement  that  the  plaintiff  must  act 
96N.T.S.— 84 
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under  the  terms  and  conditions  in  the  present  letter.  I  ant  inclined  to 
think  that  this  was  a  notice  to  the  plaintiff  that  the  terms  and  condi- 
tions under  which  the  plaintiff  was  to  offer  the  property,  contained  in 
the  letter  of  1902,  were  withdrawn,  and  the  plaintiff  was  from  thence- 
forth to  act  under  the  authority  conferred  by  the  letter  of  1904. 
This  latter  letter  authorized  the  plaintiff  to  act  as  broker  and  sell  the 
prcperty;  but,  as  there  was  in  it  no  agreement  as  to  compensation, 
he  would  be  entitled  to  recover  only  on  the  quantum  meruit,  and 
not  upon  an  express  contract  as  to  the  amount.  The  offer  contained 
in  the  letter  of  August,  1902,  had  not  been  acted  upon  by  either  party. 
The  plaintiff  wrote  to  the  defendant  to  know  if  it  was  still  in  force, 
and  the  defendant  in  effect  withdrew  or  superseded  it  by  stating  that 
he  had  forgotten  what  it  was,  and  there  stating  the  terms  upon  which 
h*  would  sell  his  property.  Assuming  that  the  authority  contained 
in  the  letter  of  August,  1902,  would  continue  until  superseded  or  re- 
voked, it  seems  to  me  that  both  parties  treated  it  as  being  no  longer 
in  force,  in  consequence  of  it  not  having  been  acted  on,  and  as  super- 
seded by  the  new  letter  of  instructions  of  February,  1904. 

Counsel  for  the  defendant  asked  the  court  to  charge  that  the  letter 
of  February  17,  1904,  was  supplemental,  and  took  the  place  of  any 
prior  agreement,  and  is  the  only  letter  that  can  be  relied  on  in  that 
connection  as  showing  any  term  of  any  agreement  previous  to  the 
verbal  arrangement  at  the  closing  of  the  contract.  This  was  refused, 
and  the  counsel  for  the  defendant  excepted.  I  think  that  counsel  was 
entitled,  under  the  evidence,  to  that  charge,  and  that  it  was  error  to 
refuse  it,  especially  in  view  of  the  fact  that  the  court  bad  expressly 
charged : 

"Ton  tiave  In  evidence  the  first  letter,  in  which  the  defendant  ottered  a 
commission  of  5  per  cent.,  and  that  contract  was  In  writing ;  and  it  bound  him, 
unless  there  was  a  subsequent  new  contract  made  in  the  place  of  that" 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

O'BRIEN,  P.  J.,  and  PATTERSON,  J.,  concur.  HOUGHTON, 
J.,  concurs  in  result. 


aio  App.  Div.  4a) 

OONROY  v.  ACEEN  ot  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29,  1005.) 

Masteb  and  Servant — Injttbt  to  Sebvant — Failttbe  to  Eitclosb  BLetatob 
Shaft — Neolioence — QxreamoTH  fob  Jubt. 

Evidence  in  an  action  against  a  contractor  for  injuries  received  by  an 
employ^  In  consequence  of  being  struck  by  a  wheelbarrow  thrown  from 
an  elevator,  used  In  a  building  In  the  course  of  construction,  examined, 
and  held  that  the  question  whether  the  contractor  was  guilty  of  actionable 
negligence  In  falling  to  enclose  the  elevator  shaft  as  required  by  section 
20,  Laws  1897,  p.  468,  c.  415,  as  amended  by  Laws  1899,  p.  361,  e.  192,  was 
for  the  jury. 

[Ed.  Note. — Vm  cases  In  point,  see  vol.  85,  Coit  Dlf.  Master  and  Serv- 
ant, i  1001.] 

Woodward  and  Hooker,  JJ.,  dissenting. 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Bridget  Conroy,  as  administratrix  of  Michael  Conroy, 
deceased,  against  Samuel  I,  Acken  and  others.  The  complaint  was 
dismissed  as  to  defendant,  the  Pelham  Operating  Company.  From 
a  judgment  for  plaintiff  and  from  an  order  denying  a  motion  for  a 
new  trial,  the  other  defendants  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLErf,  WOOD- 
WARD, HOOKER,  and  MILLER,  JJ. 

L.  Sidney  Carrere,  for  appellants. 

Albert  A.  Wray,  for  respondent. 

WOODWARD,  J.  The  facts  in  this  case  are  not  in  dispute  to  anv 
great  extent,  and  may  be  summarized  as  follows : 

The  plaintiff's  intestate  was  engaged  as  a  laborer  by  the  defendants, 
and  was  employed  on  the  first  floor  of  the  New  Eagle  building  in  the 
borough  of  Brooklyn  at  the  time  of  the  accident.  The  Pelham 
Operating  Company  had  installed  an  elevator  in  this  building,  which 
was  in  course  of  construction  by  the  defendants,  and  this  elevator 
was  operated  by  an  engineer  supplied  by  the  Pelham  Company,  taking 
his  signals  for  starting  and  stopping  the  same  from  the  employes  of 
the  defendant,  in  accord  with  a  signal  code  provided  by  the  operating 
company.  The  plaintiff's  intestate  was  engaged  in  loading  and  un- 
loading wheelbarrows  upon  the  elevator.  While  standing,  waiting  for 
the  elevator  to  descend,  and  when  it  had  reached  a  point  about  even 
with  his  head,  the  platform,  loaded  with  empty  wheelbarrows,  sudden- 
ly stopped,  and  one  of  the  wheelbarrows  was  thrown  from  its  place, 
striking  the  plaintiff's  intestate  and  throwing  him  off  the  platform 
on  which  he  was  standing,  precipitating  him  to  the  basement,  where 
he  sustained  injuries  resulting  in  his  death.  The  complaint  made  the 
Pelham  Company  a  party  defendant,  but  on  motion  the  complaint 
was  dismissed  as  to  this  company,  and  the  case  was  disposed  of  as  a 
matter  of  law  on  the  theory  that  the  accident  resulted  because  of 
the  fact  that  the  defendants,  who  were  the  general  contractors  for  the 
construction  of  the  building,  had  failed  to  guard  the  elevator  shaft 
in  the  manner  provided  by  section  20  of  the  Labor  Law  (Laws  1897, 
p.  468,  c.  415)  as  amended  by  chapter  192,  p.  350,  of  the  Laws  of  1899. 
The  statute,  in  so  far  as  it  affects  the  question  in  this  case,  reads 
as  follows: 

"If  elevating  macbinea  or  hoisting  apparatua  are  nsed  witbin  a  building  in 
the  conrse  of  constmction,  for  tlie  purpose  of  lifting  materials  to  be  used 
In  racb  constructioD,  the  contractors  or  owners  sball  cause  the  shafts  or  open- 
ings in  each  floor  to  be  enclosed  or  fenced  In  on  all  eidee  by  a  barrier  at 
least  eight  feet  in  height" 

The  plaintiff  urges,  with  great  reason,  that  if  there  had  been  such 
a  barrier  around  this  elevator  shaft  the  accident  could  not  have 
occurred,  and  the  principal  contention  of  the  defendants  is  that  the 
court  erred  in  refusing  to  receive  in  evidence  testimony  and 
documentary  matters  tending  to  show  that  they  were  not  the  parties 
on  whom  the  duty  devolved  of  providing  this  barrier.  The  defend- 
ants' theory  seems  to  be  that  as  the  provision  of  the  statute  is  in  the 
disjunctive,  if  they  were  not  in  full  control  of  the  building,  the  re- 
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sponsibility  devolved  upon  the  owner,  but  we  are  of  the  opinion  that 
as  the  defendants  admitted  in  their  answer  that  they  were  the  general 
contractors,  the  statute  had  reference  to  their  conduct,  and  it  was  not 
error  to  exclude  their  evidence.  A  very  similar  question  was  involved 
in  the  case  of  Koch  v.  Fox,  71  App.  Div.  288,  292-293,  75  N.  Y.  Supp. 
913,  916,  917,  and  the  court  held  that  the  terms  of  an  ordinance  requir- 
ing the  owner  or  contractor  to  bridge  over  a  sidewalk  before  con- 
structing a  building  near  it,  were  satisfied  by  a  "construction  which 
requires  compliance  by  the  owner  if  he  be  doing  the  work  by  day 
labor  or  through  contractors  for  separate  parts,  so  that  he  retains 
charge  and  control,  and  compliance  by  the  general  contractor  if  the 
work  be  all  let  by  one  contract,  so  that  the  contractor  may  be  said 
to  be  independent,  in  that  he  has  full  charge  and  control  of  the  entire 
work,  subject  only  to  such  supervision  as  will  insure  to  the  owner 
compliance  with  the  plans  and  specifications." 

Notwithstanding  this  view  of  the  case,  we  are  persuaded  that  under 
the  motions  to  dismiss  the  complaint  and  for  a  new  trial  under  the 
provisions  of  section  999  of  the  Code  of  Civil  Procedure,  the  defend- 
ants have  raised  a  question  fatal  to  the  plaintiff's  recovery  in  this 
action,  because,  conceding  the  facts  as  they  appear  in  evidence,  the 
plaintiff  has  failed  to  establish  actionable  negligence,  for  the  failure 
on  the  part  of  the  defendants  to  erect  a  barricade  is  not  the  proximate 
cause  of  the  accident. 

Without  assuming  to  pass  upon  the  question  of  who  was  re- 
sponsible for  the  sudden  stopping  of  the  elevator,  no  negligence  in 
this  respect  being  alleged  in  the  complaint  as  against  the  present  ap- 
pellants, it  must  be  evident,  under  all  of  the  authorities  upon  the 
question,  that  this  was  the  proximate  cause  of  the  accident;  it  was 
the  efficient  cause,  the  one  without  which  the  accident  would  not  have 
occurred.    Wharton,  considering  such  a  situation,  says: 

"Supposing  tbat  If  It  had  not  been  for  tbe  Intervention  of  a  responsible 
third  party  the  defendant's  negligence  would  have  produced  no  damage  to 
the  plaintur,  la  the  defendant  liable  to  the  plalntlCT?  This  question  must  be 
answered  In  the  negative,  for  the  general  reason  that  casual  connection  be- 
tween negligence  and  damage  Is  broken  by  the  interposition  of  independent 
responsible  human  action.  I  am  negligent  on  a  particular  subject-matter 
as  to  which  I  am  not  contractually  bound.  Another  person,  moving  Inde- 
pendently, comes  in  and  either  negligently  or  maliciously  so  acts  as  to  noako 
my  negligence  injurious  to  a  third  person.  If  so,  the  person  so  intervening  acts 
as  a  nonconductor  and  insulates  my  negligence  so  that  I  cannot  be  sned 
for  the  mlBchlef  which  tbe  person  so  Intervening  directly  producer  He 
Is  tbe  one  who  Is  liable  to  tbe  person  injured." 

This  view  is  quoted  with  approval  in  Laidlaw  v.  Sage,  158  N.  Y. 
73,  99,  52  N.  E.  679,  688,  44  L.  R.  A.  216,  and  the  subject  of  proxi- 
mate cause  is  carefully  reviewed  in  subsequent  pages,  all  reaching  the 
same  general  result.  There  can  be  no  doubt  that  the  plaintiff's  in- 
testate would  not  have  been  injured  except  for  the  act  of  some  one 
by  which  the  elevator  was  stopped  so  suddenly  that  it  jarred  the 
wheelbarrow  from  its  place,  causing  it  to  fall,  and  whoever  was  re- 
sponsible for  that  act  was  responsible  for  the  natural  results  of  his 
acts,  and  not  the  defendants,  who  were  negligent  only  in  the  sense 
that  they  had  failed  to  comply  with  the  provisions  of  the  labor  law. 
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"Although  the  omisaion  of  the  owner  to  comply  with  the  ordinance,"  say 
the  court  In  Koch  v.  Fox,  supra,  "may  have  been  a  remote  cause,  it  Is  mani- 
fest that  the  intervening  negligence  of  the  contractor  was  the  direct  and 
proximate  cause  of  the  injuries,  and  in  these  circumstances  the  own«:  would 
not  be  liable." 

See  authorities  cited  at  page  295  of  71  App.  Div.,  page  918  of  75 
N.  Y.  Supp.  This  view  is  supported  by  all  of  the  more  recent  cases. 
In  Mairs  v.  Baltimore  &  Ohio  R.  R.  Co.,  175  N.  Y.  409,  413,  67  N. 
E.  901,  902,  the  court,  in  considering  civil  liability  for  violations  of 
law,  say: 

"There,  however,  can  be  no  recovery  unless  damages  to  the  plaintiff  re- 
sulted from  the  illegal  act.  Where  the  Legislature  prohibits  or  requires 
the  doing  of  an  act  and  prescribes  a  punishment  that  sliall  be  Inflicted  for 
a  violation  of  its  mandate,  the  punishment  furnishes  the  exclusive  remedy 
for  the  wrong,  so  far  as  the  public  Is  courerned,  and  the  act  cannot  be  made 
the  basis  of  a  civil  action  by  an  Individual  for  the  recovery  of  damages,  un- 
less he  has  been  injured  in  his  person  or  property  and  the  damages  suffered 
are  the  direct  and  proximate  result  of  the  illegal  act" 

In  this  case  the  result  was  not  proximate;  the  negligence  of  the 
defendants,  if  it  was  negligence,  might  have  existed  without  injury 
to  the  plaintiff,  had  it  not  been  for  the  negligence  of  some  one  in  the 
operation  of  the  elevator. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

HOOKER,  Jm  concurs.  HIRSCHBBRO,  P.  J.,  and  BARTLBTT  and  MIL- 
LER, JJ.,  concur  in  the  result  on  the  ground  that  the  question  of  the  appel- 
lants' UaUIlty  Bbonld  have  been  disposed  of  as  one  of  fact  and  not  of  law. 


aoe  App.  DiT.  496.) 

POPE  T.  HBOKSCHBR  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1906.) 

MEOHAinca'  Libhb — TsAVsm  or  Pbopebty — CoMii.Enoir  or  Contract — Liabil- 

ITT  or  PUBCHASER. 

Where  a  contract  for  the  sale  of  land  to  defendant  provided  that  the 
vendor  should  complete  a  building  then  In  process  of  construction  thereon, 
which  was  unfinished,  according  to  the  existing  contracts,  defendant 
thereby  impliedly  consented  that  the  contractors  proceed  with  their  con- 
tract; and  hence  they  were  entitled  to  a  lien  for  labor  and  materials  fur- 
nished thereunder  subsequent  to  defendant's  purchase,  as  against  him, 
under  Lien  Law,  Laws  1897,  p.  616,  c.  418,  %  8,  providing  that  a  contractor, 
etc.,  who  performs  labor  or  furnishes  material  for  the  improvement  of 
real  property  with  the  consent  or  at  the  request  of  the  owner  thereof,  or 
his  agent  shall  have  a  lien  from  the  time  of  filing  notice,  etc. 

Patterson,  3.,  dissenting. 

Appeal  frcMn  Special  Term,  New  York  County. 

Action  by  Charles  A.  Pope  against  August  Heckscher  and  others. 
From  a  judgment  denying  the  relief  demanded  by  defendant  Free- 
man G.  Goffe,  he  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAftl,  CLARKE,  and  HOUGHTON,  JJ. 

Charles  P.  Northrc^,  for  appellant. 
Charles  Oakes,  for  respondent 
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INGRAHAM,  J.  This  action  was  brought  to  foreclose  a  mechanic's 
lien,  and  the  appellant,  GofFe,  was  made  a  party  defendant  as  a  subse- 
quent lienor.  He  interposed  an  answer,  demanding  judgment  for 
the  foreclosure  of  his  lien,  which  was  served  upon  the  defendant 
Hedcscher  as  the  owner  of  tfie  property  subject  to  the  lien.  The  court 
at  the  trial  dismissed  the  counterclaim  set  up  in  the  answer  and  directed 
judgment  in  favor  of  the  defendant  Heckscher  as  against  the  defendant 
Goffe,  and  awarding  the  defendant  Heckscher  costs  against  Goffe ; 
and  from  the  judgment  entered  upon  that  decision  the  defendant  Goffe 
appeals. 

It  seems  that  Perez  M.  Stewart  was  the  owner  of  the  premises  in 
question,  upon  which  he  was  engaged  in  constructing  a  dwelling  house, 
and  that  on  the  30th  of  Septeml^r,  1902,  he  entered  into  a  contract 
with  a  copartnership  composed  of  the  defendants  Goffe  and  Schubert 
for  the  performance  of  certain  work  and  labor  and  the  furnishing  of 
materials  in  the  construction  of  the  building  then  in  course  of  erection 
upon  the  premises ;  that  Goffe  and  Schubert  entered  into  the  perform- 
ance of  this  contract,  performing  a  part  of  the  work  under  said  agree- 
ment before  the  26th  day  of  January,  1903,  and  subsequently  completed 
their  contract;  that  Goffe  and  Schubert  were  paid  for  all  work  done 
prior  to  the  26th  of  January,  1903,  and  the  lien  that  they  filed  was  for 
work  done  and  materials  furnished  between  the  26th  of  January  and 
the  latter  part  of  June,  1903,  when  their  contract  was  completed; 
that  this  work  was  all  done  under  the  original  contract  made  between 
Goffe  and  Schubert  and  Stewart  on  September  30,  1902;  that  on  No- 
vember 28,  1902,  Stewart  entered  into  a  contract  by  which  he  agreed 
to  convey  the  premises  to  the  defendant  Heckscher  for  $235,000,  and 
subsequently  on  the  26th  day  of  January,  1903,  in  pursuance  of  this 
contract,  he  delivered  to  the  defendant  Schubert  a  deed  by  which  the 
premises  were  duly  conveyed  to  said  Heckscher  pursuant  to  the  con- 
tract of  November  28,  1902,  which  deed  was  duly  recorded  on  the 
same  day.  By  the  contract  of  November  28th  the  defendant  Heck- 
scher was  to  pay  the  sum  of  $25,000  in  cash  on  the  execution  of  the 
agreement,  $120,000  in  cash  on  the  delivery  of  the  deed,  $15,000  in 
cash  on  the  completion  of  the  building  upon  the  premises  conveyed, 
$70,000  by  conveying  to  Stewart  a  piece  of  land  with  the  building 
thereon  in  Fifty-Sixth  street,  and  $20,000  by  executing  and  delivering 
to  Stewart  a  mortgage  upon  the  premises  conveyed.  The  aggregate 
amount  of  these  payments  was  $250,000,  but  it  was  agreed  that  the 
actual  price  paid  was  $235,000.  This  agreement  also  contained  the 
following  provision : 

"The  premised  being  incomplete  and  In  course  of  construction,  the  same 
shall  be  completed  in  a  thoroughly  Srst-claBs  workmanlike  manner  by  the 
party  of  the  flrst  part  [Stewart]  at  his  own  cost  and  expense  within  00  days 
of  the  date  of  the  delivery  of  the  deed,  subject,  however,  to  nncontroUable 
delay,  such  work  to  be  in  conformity  with  tlie  spedflcatlonfl  and  contracts 
made  by  the  party  of  the  first  part  with  the  various  contractors,  and  in 
accordance  with  the  memoranda  attached  and  signed  by  the  respective  parties 
hereto.  *  *  *  It  is  understood  that  the  premises  are  to  be  completed  as 
per  the  blue  prints  drawn  by  the  architect.  John  U.  Duncan,  and  signed  by 
tlie  party  of  the  first  part,  for  the  dining  room.  •  *  •  The  metal  work  to 
the  vestibule  and  staircase  to  correspond  with  the  metal  work  now  being  put 
in  12  East  Fifty-Second  street" 
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The  court  found  that  the  defendants  Goffe  and  Schubert  knew  of  the 
conveyance  to  the  defendant  Heckscher  on  the  26th  of  January,  1903, 
and  knew  that  Stewart  was  doing  work  in  the  construction  of  the 
said  buildings  during  the  period  from  January  26,  1903,  to  the  latter 
part  of  the  month  of  June,  1903,  under  an  agreement  .with  the  defend- 
ant Heckscher  for  the  completion  of  the  said  building;  that  the  de- 
fendant Heckscher  never  requested  the  defendants  Goffe  and  Schu- 
bert to  perform  any  part  of  the  work  done  by  them,  nor  did  the  defend- 
ant Heckscher  at  any  time  consent  to  the  performance  of  said  work 
and  labor  or  the  delivery  of  materials  by  the  said  Goffe  and  Schubert, 
or  either  of  them ;  that  by  an  assignment  in  writing,  dated  the  24th  day 
of  December,  1904,  the  defendant  Schubert  duly  assigned  all  his  right, 
title,  and  interest  in  said  agreement  with  the  defendant  Stewart  for 
the  performance  of  the  work  aforesaid  to  the  defendant  Goffe,  and 
that  the  said  defendant  Goffe  is  the  sole  person  entitled  to  claim  un- 
der said  agreement;  that  the  defendants  Goffe  and  Schubert,  consti- 
tuting the  Schubert  Ornamental  Iron  Works,  filed  a  notice  of  lien 
against  the  premises  on  the  18th  of  July,  1903,  in  the  sum  of  $2,401.50, 
for  work  and  labor  performed  and  materials  furnished  by  them  in 
and  about  the  construction  of  the  building  upon  the  said  premises; 
that  the  said  notice  of  lien  was  filed  in  the  office  of  the  clerk  of  the 
county  of  New  York;  and  that  the  same  has  not  been  canceled  or 
discharged.  The  court  further  found  that  after  the  execution  of  the 
contract  of  November  28,  1902,  the  defendant  Stewart  performed  work 
and  labor  and  furnished  materials  in  and  about  the  construction  of 
the  said  building  between  the  26th  of  January,  1903,  and  the  latter 
part  of  June,  1903,  on  account  of  the  said  contract  between  the  defend- 
ant Stewart  and  the  defendant  Heckscher,  and  that  in  the  latter  part 
of  June,  1903,  the  said  Stewart  wholly  abandoned  all  woiic  upon  and 
the  furnishing  of  materials  for  the  construction  of  the  said  building, 
or  any  part  thereof;  that  at  the  time  the  work  was  thus  abandoned 
the  building  upon  the  said  premises  was  in  an  incomplete  and  unfin- 
ished condition ;  that  the  defendant  Stewart  received  from  the  defend- 
ant Heckscher  during  the  period  between  January  26,  1903,  to  the 
latter  part  of  June,  1903,  advance  payments,  which  were  not  then  owing 
to  him,  amounting  to  $5,050.86 ;  but  that  it  did  not  appear  that  any 
sum  whatever  had  been  earned  by  the  defendant  Stewart,  or  was 
unpaid  tmder  the  contract  between  himself  and  the  defendant  Heck- 
scher of  November  28, 1902,  at  the  time  of  the  filing  of  the  notice  of  Hen, 
or  that  any  sum  was  subsequently  earned  thereon  by  the  said  Stewart, 
and  that  the  defendants  Goffe  and  Schubert  performed  all  of  the  said 
work,  labor,  and  services,  and  furnished  all,  of  said  materials,  as  sub- 
contractors under  the  defendant  Stewart,  after  the  26th  day  of  Janu- 
ary, 1903,  and  that  so  far  as  appears  the  defendant  Heckscher  never 
requested  the  defendants  Goffe  and  Schubert  to  perform  any  part  of 
the  work  done  by  them ;  nor  did  the  defendant  Heckscher  at  any  time 
consent  to  the  performance  of  said  work,  labor,  and  services,  or  the 
delivery  of  materials,  by  Goffe  or  Schubert,  or  either  of  them.  This 
decision  is  based  upon  the  conclusion  that  after  the  26th  day  of  Janu- 
ary, 1903,  when  Stewart  conveyed  to  Heckscher  the  premises  in  ques- 
tion, Goffe  and  Schubert  were  subcontractors  engaged  in  carrying  out 
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Stewart's  contract  with  Heckscher,  and  that  to  entitle  Goffe  and  Schu- 
bert to  file  a  Hen  upon  the  premises,  or  to  enforce  such  a  lien  when 
filed,  it  must  appear  that  there  was  something  due  to  the  principal  con- 
tractor, Stewart,  from  Heckscher,  the  owner  of  the  premises. 

I  am  not  prepared  to  adopt  this  view  of  the  relation  of  the  parties. 
The  contract  upon  which  the  appellants  GofFe  and  Schubert  did  their 
work  for  whidi  they  filed  this  lien  was  made  with  Stewart,  not  as 
a  contractor  to  erect  this  building,  but  as  the  owner  of  the  property 
upon  which  he  was  erecting  the  building.  Goffe  and  Schubert  there- 
by became  principal  contractors  to  do  the  work  required  by  their  con- 
tract, and  proceeded  to  perform  it.  They  were  entitled  under  their 
contract  to  the  consideratic«  for  the  work,  labor,  and  materials  fur- 
nished, which  the  contract  provided  they  should  receive,  and  upon  the 
performance  of  their  contract  they  were  entitled  by  law  to  a  lien  upon 
the  premises  upon  which  the  work  was  done.  They  were  bound  to 
complete  that  contract,  irrespective  of  any  agreement  that  was  made  by 
their  contractor  with  any  other  person.  If,  after  the  conveyance  by 
Stewart  to  Heckscher  of  this  property,  Goffe  and  Schubert  had  refused 
to  comply  with  the  contract  because  Stewart  had  sold  the  property 
to  Heckscher,  they  would  have  been  liable  to  Stewart  for  a  breach  of 
the  contract.  No  arrangement  between  Stewart  and  Heckscher  could 
affect  their  rights  and  obligations  to  complete  their  contract  and  their 
right  to  enforce  payment  of  the  amount  that  was  due  to  them  by  any 
of  the  remedies  given  to  them  by  law.  Assuming  that  they  knew  that 
Stewart  had  ccmveyed  the  premises  to  Heckscher  and  had  agreed  to 
complete  the  building  thereon,  there  was  nothing  in  this  contract  that 
released  Goffe  and  Schubert  from  their  obligation  to  complete  their 
contract,  or  in  any  way  change  their  relation  with  Stewart  in  relation  to 
the  property,  and  without  uieir  consent  they  could  not  be  placed  in 
the  position  of  being  subcontractor  and  waive  the  right  which  the  law 
gave  them  of  securing  the  payment  of  the  amount  due  to  them  chi 
the  performance  of  the  contract  by  obtaining  a  lien  upon  the  premises 
upon  which  the  work  was  done.  Section  3  of  the  lien  law  (chapter 
418,  p.  516,  of  the  Laws  of  1897)  declares: 

"A  contractor,  subcontractor,  laborer  or  material  man,  who  performs  labor 
or  furnishes  materials  for  the  Improvement  of  real  property  with  the  consent 
or  at  the  reqaest  of  the  owner  thereof,  or  of  his  SKent,  contractor  or  subcon- 
tractor, shall  have  a  Hen  for  the  principal  and  interest  of  the  value,  or  the 
agreed  price,  of  such  labor  or  material  npon  the  real  property  improved  or 
to  be  Improved  and  npon  such  improvement,  from  the  time  of  flUng  a  notice 
of  uncb  Hen  as  prescribed  in  this  article." 

Goffe  and  Schubert  were  contractors  who  performed  labor  and  fur- 
nished materials  for  the  improvement  of  this  property.  They  did  so 
under  an  express  contract  with  the  owner  thereof.  It  is  not  disputed 
but  that  Goffe  and  Schubert  would  have  been  entitled  to  file  a  lien  upon 
this  property,  had  Stewart  remained  its  owner.    Stewart  conveyed  the 

Property  to  Heckscher,  and  Heckscher  thereupon  became  the  owner, 
i'he  building  upon  the  property  was  then  uncompleted,  and  Goffe  and 
Schubert  were  engaged  in  the  completion  of  a  ccmtract  which  was  re- 
quired to  complete  the  building.  Stewart  made  a  contract  with  Heck- 
scher, by  which  Stewart  agreed  to  complete  the  building  in  conformity 
with  the  specifications  and  contracts  made  by  Stewart  with  the  former 


Digitized  by 


Google 


Sup.   Ct)  FOFB  V.  HEOKSOHEB.  637 

contractors.  Thus  the  completion  of  the  building  was  with  the  consent 
and  at  the  request  of  Heckscher,  as  evidenced  by  his  contract  with 
Stewart.  The  contractors  who  had  been  engaged  in  the  completion 
of  the  building  proceeded  with  their  work  under  their  several  contracts. 
When  Hecksdier  took  title  to  the  property  and  became  its  owner,  and 
made  an  agreement  with  Stewart  ttiat  he  would  complete  the  building 
according  to  the  existing  contracts,  he  in  effect  requested  and  consented 
that  the  contractors  proceed  with  their  contracts.  The  case  is  thus 
brought  within  the  provisions  of  section  3  of  the  lien  law,  as  the  work 
was  done  and  the  materials  furnished  with  the  consent  or  at  the  request 
of  Heckscher  after  he  became  the  owner. 

In  amsidering  this  section  of  the  lien  law  the  Court  of  Appeals, 
in  Rice  v.  Culver,  172  N.  Y.  60,  64  N.  E.  761,  said: 

"There  Is  a  marked  dlBtinctlon  between  the  passire  acqaiescence  of  an  owner 
In  that  he  knows  the  Improvements  are  being  made.  Improvements  which  In 
many  cases  he  has  no  right  to  prevent,  and  his  actual  and  express  consent 
or  reqnlrement  that  the  improrement  shall  be  made.  It  is  the  latter  that 
ccHtstltntes  the  consent  mentioned  In  the  statute.  To  fall  within  that  pro- 
vision the  owner  must  either  be  an  affirmative  factor  in  procuring  the  Im- 
provement to  be  made,  or,  having  possession  and  control  of  the  premises,  as- 
sent to  the  improvement  in  the  expectation  that  he  will  reap  the  benefit  of  it" 

And  then,  after  a  consideration  of  the  cases,  the  court  said : 

"In  those  cases  the  estate  of  the  landlord  was  properly  held  liable,  because 
not  only  did  he  require  the  Improvement  to  be  made,  but  the  improvement 
inured  to  his  benefit,  either  because  It  reverted  to  him  at  the  expiration  of 
the  demised  term  or  because  his  rent  proceeded  from  its  use." 

In  National  Wall  Paper  Co.  v.  Sire,  163  N.  Y.  122,  67  N.  E.  293, 
after  discussing  what  act  of  the  owner  of  the  premises  is  sufficient  to 
constitute  a  consent  within  this  provision  of  the  lien  law,  the  court  say : 

"The  facta  from  which  the  inference  of  consent  is  to  be  drawn  must  be 
such  as  to  indicate  at  least  a  willingness  on  the  part  of  the  owner  to  have 
the  improvement  made  or  an  acquiescence  in  the  means  adopted  for  that  pur- 
pose, with  the  knowledge  of  the  object  for  which  they  are  employed." 

My  conclusion,  therefore,  is  that  this  work  was  done  by  Goffe  and 
Schubert  imder  a  contract  made  with  the  owner  of  the  premises; 
that  after  Heckscher  became  the  owner  the  contract  made  between 
Goffe  and  Schubert  and  Stewart  as  owner  of  the  premises  was  com- 
pleted by  Goffe  and  Schubert,  with  the  consent  or  at  the  request  of 
Heckscher,  who  was  the  owner;  and  that  under  section  3  of  the  lien 
law  Goffe  and  Schubert  had  the  right  to  subject  the  premises  to  a  lien 
for  the  balance  of  the  work  done  by  them. 

It  follows,  therefore,  that  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  as  to  Goffe  and  Schubert  ordered,  with  costs 
to  the  appellants  to  abide  the  event 

O'BRIEN,  P.  ].,  and  CLARKE  and  HOUGHTON,  JJ.,  concui. 
PATTERSON,  J.,  dissents. 
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BARSALOU  T.  PIKBGB. 

(Supreme  Conrt,  Appellate  Dlyislon,  First  Department    December  8,  1906.) 

1,  Masteb — Death  of  SEBrAin< — Neouoeitcb — Qukbtion  rem  Jubt. 

In  an  action  for  the  death  of  an  employe,  alleged  to  have  been  caused 
by  failure  to  fumlBb  a  safe  place  to  work,  evidence  examined,  and  AeM 
Insufflcient  to  warrant  submitting  the  question  of  defendant's  negligence 
to  the  Jury. 

2.  Savk — NisoLioEifCB  or  Fkllow  Sebvaitt — LiABiLiTr  OF  Masteb. 

An  employer  Is  not  liable  for  the  death  of  an  employe  caused  by  the 
negligence  of  the  decedent's  fellow  serrant 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  S4,  Cent  Dig.  Master  and  Serv- 
ant S  852-] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ellen  Barsalou,  as  administratrix,  etc.,  of  Origene  Bar- 
salou,  deceased,  against  John  Pierce.  From  a  judgment  in  favor  of 
plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

Frank  V.  Johnson,  for  appellant. 
Adolph  L.  Pincofis,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  that  in  April,  1904,  the 
defendant  had  a  contract  for  the  mason  work  in  the  erection  of  a 
building  at  Fifty-Ninth  street  and  Tenth  avenue,  in  the  city  of  New 
York,  and  that  the  plaintiff's  intestate  was  in  the  employ  of  the  de- 
fendant, engaged  in  the  construction  of  such  building;  that  on  the 
26th  day  of  April,  1904,  the  plaintiff's  intestate  was  engaged  in  the 
course  of  such  employment  in  wheeling  a  barrow  on  the  ground  floor 
of  said  building;  that  over  the  space  where  the  plaintiff's  intestate 
was  working  was  a  balcony,  and  on  or  near  the  edge  of  this  balcony 
certain  iron  switch  plates  or  bars  had  been  piled ;  that  the  defendant 
failed  to  have  said  work  properly  supervised,  and  failed  to  cause  proper 
warning  to  be  given  to  the  plaintiff's  intestate,  and  to  provide  him  with 
a  reasonably  safe  place  to  perform  his  work ;  and  that  while  the  plain- 
tiff's intestate  was  engaged  as  aforesaid,  he  was  hit  on  the  head  by  one 
of  the  iron  switch  plates,  or  beams,  which  fell  down  from  said  balcony, 
and  was  instantly  killed,  and  for  the  damages  thereby,  sustained  by  his 
next  of  kin  this  action  was  brought. 

Upon  the  trial  an  employe  of  the  defendant  testified  that  he  was 
working  for  the  defendant  on  the  26th  of  April,  in  the  construction 
of  this  building;  that  on  the  Fifty-Ninth  street  side  of  the  building 
there  was  a  balcony  about  14  feet  up  from  the  ground,  18  or  20 
feel  wide ;  that  he  saw  an  iron  switch  frame  fall  down  and  strike  the 
plaintiff's  intestate  on  the  head ;  that  this  switch  frame  was  about  16 
feet  long,  and  made  up  in  sections  about  2  feet  apart ;  that  the  witness 
had  seen  that  or  similar  switch  frames  on  the  balcony  about  an  hour 
previous — about  five  or  six  of  them  piled  there,  towards  the  outer 
edge  of  the  balcony;  that  he  saw  two  of  the  defendant's  employes 

'rking  on  the  balcony,  moving  the  scaffold  from  the  balcony  where 
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the  masons  were  working;  that  the  only  work  being  done  on  the 
building  at  that  time  was  the  mason  work  and  the  carpenter  work ; 
that  there  were  dynamos  or  engines  running,  and  cranes  working; 
that  there  was  some  vibration  through  the  building  caused  by  the 
cranes  running  and  the  machines  working;  that  he  saw  the  switch 
plate  as  it  fell  slip  off  the  edge  of  the  balcony,  and  come  down  on 
its  end;  that  he  could  not  say  whether  the  cranes  were  running 
at  that  time ;  that  this  frame  that  fell  over  the  edge  of  the  balcony 
went  down  through  a  large  space  where  they  were  going  to  have  their 
dynamos,  and  that  at  the  time  of  the  accident  the  walls  were  up  and 
the  roof  was  on.  This  was  the  only  testimony  as  to  the  accident. 
At  the  end  of  the  plaintiff's  case  the  defendant  moved  to  dismiss  the 
complaint,  which  motion  was  denied. 

On  behalf  of  the  defendant  his  superintendent  testified  that  all  of 
the  work  that  the  defendant  did  upon  the  building  was  mason  work ; 
that  while  the  defendant  was  doing  this  work  the  employes  of  the 
General  Electric  Company  were  putting  in  these  switch  plates  and 
electrical  machinery ;  that  the  Western  Electric  Company  was  putting 
in  its  machinery;  that  another  contracting  firm  was  putting  in  its 
machinery,  and  Terry  &  Tench  Construction  Company  were  putting 
in  iron  work,  probably  40  or  50  contractors  working  there  at  that 
time ;  that  the  defendant  did  not  have  anything  to  do  with  the  prem- 
ises, except  in  relation  to  the  mason  work ;  that  the  cranes  were  being 
operated  by  the  Interborough  Rapid  Transit  Company — the  defend- 
ant had  nothing  to  do  with  them ;  that  the  iron  beams  that  fell  were 
not  placed  upon  the  balcony  by  the  defendant,  or  any  of  his  employes ; 
that  he  had  nothing  whatever  to  do  with  them.  It  was  then  admitted 
that  an  action  had  been  commenced  against  the  General  Electric 
Company  by  the  plaintiff's  intestate,  and  that  that  action  was  settleM 
by  the  payment  of  $1,000  by  the  General  Electric  Company  to  the 
plaintiff,  and  the  plaintiff  had  signed  an  instrument  under  seal  dis- 
charging the  General  Electric  Company,  but  preserved  the  rights 
of  the  plaintiff  against  this  defendant,  and  that  in  consideration  of 
that  payment,  the  action  against  the  General  Electric  Company  was 
discontinued. 

The  defendant  then  rested  and  moved  for  the  direction  of  a  ver- 
dict, upon  the  ground  that  no  cause  of  action  had  been  proved  against 
the  defendant,  and  that  if  there  was  any  negligence  it  was  the  negli- 
gence of  the  General  Electric  Company,  with  whom  the  plaintiff 
had  settled.  I  think  this  motion  should  have  been  granted.  There 
was  no  evidence  that  the  plaintiff's  intestate  was  required  in  the 
course  of  his  work  to  walk  under  this  balcony  upon  which  this  iron- 
work was  piled,  or  that  he  was  required  by  the  defendant  or  his 
superintendent  to  place  himself  in  this  particular  position  in  the  per- 
formance of  his  work.  The  defendant  did  not  therefore  supply  this 
particular  place  for  the  plaintiff's  intestate  to  do  his  work.  Plain- 
tiff's intestate  was  engaged  in  wheeling  a  barrow  of  cement.  There 
was  nothing  to  show  that  there  was  any  necessity  of  placing  himself 
in  this  position  under  the  balcony.  The  evidence  is  uncontradicted 
that  the  iron  frame  that  fellhad  been  placed  upon  the  balcony  by 
other  contractors  and  their  employes,  over  whom  this  defendant  had 
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no  control,  and  he  was  not  responsible  for  the  negligent  piUng  of  the 
iron  frame  close  to  the  edge  of  the  balcony.  There  were  other  em- 
ployes of  the  defendant  removing  scaffolding  upon  this  balcony  at 
or  about  the  time  of  the  accident,  but  there  is  nothing  to  show  that 
an)rthing  that  they  did  had  any  relation  to  the  fall  of  the  iron  plate  that 
struck  the  plaintiff's  intestate.  If  this  negligence  had  any  connection 
with  the  accident,  it  was  the  negligence  of  a  fellow  servant  for  which 
the  defendant  was  not  responsible.  It  is  clear  that  the  defendant  was 
not  in  any  way  responsible  for  the  method  by  which  these  iron  plates 
were  piled  up6n  the  balcony,  or  for  any  vibration  of  the  building  that 
caused  them  to  fall.  No  act  of  the  defendant  or  his  employes  in  any 
way  contributed  to  the  accident,  and  there  was  therefore  nothing  to 
justify  a  finding  of  negligence  against  this  defendant. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


aOft  App.  Dlv.  641.) 

WALSH  v.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8, 1006.) 

1.  MUWICIPAI.    C0BP0aA.TI0N8 — PebSONAI,    INJUBIES — ^lOT     SIDEWAI.K — COItTBIBU- 

TOBY  Negligence — Question  fob  Juby. 

In  an  action  against  a  city  for  personal  injuries  resulting  from  an  ley 
sidewalk,  evidence  held  sufficient  to  take  to  tbe  jury  the  question  of  plain- 
tiff's freedom  from  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36,  Cent.  Dig.  Municipal  Corpora- 
tions, iS  176^1756.] 

2.  Same — Ixakt  Hydrant. 

The  maintenance  by  a  city  during  tbe  summer  and  fall  months  of  a 
hydrant  so  leaky  as  to  form  a  pool  upon  the  sidewalk,  convertible  Into 
Ice  by  cold  weather,  charges  the  city  with  liability  for  an  accident  re- 
sulting from  the  Ice  so  formed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  86,  Cent  Dig.  Municipal  Corpora- 
tions, {  1627.] 

Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  Yoric  County. 

Action  by  Charles  Walsh  against  the  city  of  New  York.  From  a 
judgment  in  favor  of  plaintiff  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed  upon  condition  of  reduction 
of  judgment. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ.   . 

Theodore  Connoly,  for  appellant 
Archibald  C.  Shenstone,  for  respondent 

CLARKE,  J.  On  the  afternoon  of  November  28,  1901,  the  plain- 
tiff, a  practicing  physician,  40  years  of  age,  was  walking  up  Broadway, 
on  the  easterly  side.  There  had  been  no  snowstorms.  The  streets 
were  not  icy  or  slippery.  He  was  not  expecting  ice,  and  he  did  not  see 
any  ice.  He  was  walking  along  as  people  ordinarily  do  upon  the  side- 
'ik.    At  the  comer  of  Thirty-Fifth  street,  as  he  stepped  from  the 
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curb  to  the  cross-walk,  he  slipped  and  fell  heavily,  breaking  his  right 
patella,  and  causing  serious  and  permanent  injury.  It  was  in  evidence 
that  there  was  a  fire  hydrant  in  front  of  No.  72  West  Thirty-Fifth 
street,  about  200  feet  from  the  comer.  For  a  long  time  during  that 
summer  and  fall  this  hydrant  had  been  continuously  leaking.  As  there 
was  no  culvert  on  that  comer,  the  escaping  water  formed  quite  a  pool, 
and  in  cold  weather  that  water  froze.  It  was  established  that  on  the 
day  of  the  accident  the  ice  extended  from  the  hydrant  to  and  across 
the  cross-walk,  in  the  gutter,  to  a  width  of  three  or  four  feet,  and  about 
four  inches  thick.  It  does  not  appear  that  at  the  cross-walk  the  ice 
extended  over  the  curb  on  to  the  sidewalk.  There  was  testimony  that 
this  ice  was  covered  with  dust,  so  that  it  looked  like  the  asphalt,  and 
was  not  distinguishable  on  casual  examination.  Undoubtedly,  as  the 
plaintiff  stepped  down  from  the  curb,  he  slipped  and  fell  on  this  ice 
caused  by  the  overflow  of  the  water  from  the  leaky  hydrant  maintained 
in  such  condition  for  a  long  time  by  the  city.  As  to  the  conditions  ex- 
isting at  the  time  of  the  accident,  and  as  to  the  continued  existence  of 
the  leaky  hydrant,  there  is  no  room  for  doubt  upon  the  evidence. 
And  the  evidence  tends  to  establish  that  the  icy  condition  of  the  gutter 
and  the  sidewalk  had  existed  for  some  time  before  the  accident. 
Wackel  testified: 

"Preylons  to  the  accident  I  had  often  wondered  where  the  ice  came  from. 
I  saw  a  number  of  people  there  slipping  and  falling,  and  I  slipped  myself 
there  a  couple  at  tlmeu,  so  naturally  would  wonder  where  all  the  Ice  came 
from,  because  there  was  no  other  Ice  any  where  around  at  the  time  on  the 
street,  bo  I  looked  up  the  street  and  saw  there  was  Ice  all  over  this  hydrant." 

Studebacker  said : 

"I  conld  not  say  how  long  that  same  body  of  Ice  had  been  there ;  but,  when 
ever  It  was  cold  enough,  there  was  always  Ice  there  because  the  sun  would 
never  hit  that  spot  The  ice  was  between  the  cross-walk  and  the  hydrant 
•  *  •  There  was  always  a  flow  of  water  at  the  hydrant  •  •  •  Previ- 
ous to  that  I  saw  b  lady  slip  there;  I  should  judge  a  month  before  that;  some- 
thing like  that" 

Esty  testified : 

'^Jost  previous  to  that  time  I  noticed  ice  on  the  sidewalk  on  the  comer  of 
Sixth  avenue  and  Thirty-Fifth  street  There  was  a  hydrant  In  front  of  No. 
72  West  Thirty-Fifth  street  That  hydrant  was  pretty  well  broke  and  leaky, 
and  the  water  leaked  so  much,  because  every  morning  I  had  to  get  the  ice 
pick  ancl  break  the  ice  in  front  of  my  house  so  not  to  fall.  I  followed  the 
ice  np.    It  came  from  the  hydrant" 

The  case  was  fairly  submitted  to  the  jury  by  the  court,  and  a  verdict 
was  returned  for  the  plaintiff  for  $12,500. 

The  defendant  urges  upon  this  appeal,  as  a  reason  for  reversing  the 
judgment,  that  the  plaintiff  did  not  establish  his  freedom  from  con- 
tributory negligence,  and  cites  as  a  controlling  authority  Weston  v. 
City  of  Troy,  139  N.  Y.  281,  34  N.  E.  780.  In  that  case  a  ridge  of 
ice  several  inches  high,  and  two  or  three  feet  broad,  was  formed  across 
the  sidewalk  by  the  discharge  of  water  from  a  conductor  on  the  out- 
side of  the  building.  An  inch  or  two  of  snow  had  fallen  the  night  be- 
fore. The  court,  while  holding  that  a  case  of  neglect  on  the  part  of 
the  city  had  been  made  out,  said : 
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"Tbere  Is  no  shred  of  evidence  as  to  tbe  exercise  by  the  plaintiff  ot  any  care 
on  the  occasion.  •  •  »  The  presumption  which  a  wayfarer  may  Indulge 
that  the  streets  of  a  city  are  safe,  and  which  excuses  hbn  from  maintaining 
a  vigilant  outlook  for  dangers  and  defects,  has  no  application  where  the  dan- 
ger was  known  and  obviouB.  If  the  plaintiff  did  not  discover  the  ridge,  and 
passed  along,  relying  upon  the  walk  being  safe,  or  supposing.  If  he  saw  the 
ridge,  that  it  was  made  by  compacted  snow,  and  not  by  ice,  these  and  otho' 
circumstances  might  have  been  shown  to  meet  the  burden  the  law  places  upon 
a  plaintiff  suing  for  negligence  of  being  himself  tree  from  fault" 

In  the  case  at  bar  the  plaintiff  testified  that  he  was  not  expecting 
any  ice,  that  he  did  not  see  any  ice  before  he  fell,  and  that  he  was 
walking  along  giving  just  the  same  attention  that  one  ordinarily  pays 
in  walking  the  streets ;  and  it  was  in  evidence  that  there  had  been  no 
snow  or  ice  storms,  and  that  this  particular  localized  bit  of  ice  was  cov- 
ered with  dust,  so  that  it  lodced  like  asphalt.  Those  facts  being  in  evi- 
dence, it  was  for  the  jury  to  say  whether,  under  the  conditions  of  time 
and  place  and  weather,  the  plaintiff  was  not  warranted  in  indulging 
the  presumption  that  the  streets  of  the  city  were  safe,  was  not  excused 
from  maintaining  a  vigilant  outlook  for  dangers  and  defects,  and  had 
had  not  shown  himself  free  from  contributory  negligence. 

There  seems  to  be  no  defect  in  the  case,  so  far  as  defendant's  liabil- 
ity is  concerned.  It  had  maintained,  for  so  long  a  period  that  notice 
will  be  implied,  a  leaking  hydrant  from  which  water  flowed  to  such  an 
extent  that,  by  reason  of  the  nonexistence  of  a  culvert,  a  pool  formed 
which  cold  weather,  to  be  reasonably  anticipated  at  tha,t  season  of  the 
year,  converted  into  ice.  If  authority  is  needed,  it  may  be  found  in 
Woolsey  v.  Trustees  of  Ellenville,  155  N.  Y.  573,  50  N.  E.  270,  where 
a  judgment  for  plaintiff  was  affirmed  upon  facts  stated  as  follows: 

"Along  Cross  street  Is  a  ditch,  which  collects  the  water  upon  the  surface, 
which  flows  through  a  culvert  in  the  sidewalk  into  Canal  street  The  negli- 
gence charged  against  the  defendant  was  that  the  trustees  had  permitted  the 
throat  of  ttie  culvert  to  become  clogged,  and  that  In  consequence  the  water 
flowed  over  on  to  the  sidewalk  and  froze,  and  that  It  was  upon  the  Ice  so 
formed  that  the  plaintiff  fell." 

If  it  be  actionable  negligence  to  permit  the  throat  of  the  culvert 
to  be  clogged  so  that  water  backs  up,  overflows,  and  freezes  on  the 
walk,  to  permit  a  hydrant  to  remain  for  a  long  period  in  such  a  condi- 
tion that  water  flowing  from  it  forms  a  pool  and  freezes  upon  a  side- 
walk or  cross-walk  must  likewise  create  liability.  We  therefore  think 
that  a  verdict  for  the  plaintiff  was  warranted  by  the  evidence.  But  the 
amount  thereof  was  excessive  and  out  of  all  proportion  to  the  injuries 
sufficiently  proven. 

The  judgment  and  order  will  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event,  unless  the  plaintiff 
will  stipulate  to  reduce  the  judgment  as  entered,  including  interest  and 
costs  to  the  sum  of  $7,702.04 ;  in  which  event  the  judgment  as  so  modi- 
fied and  the  order  appealed  from  will  be  affirmed,  without  costs. 

O'BRIEN,  P.  J.,  and  PATTERSON  and  INGRAHAM,  JJ.,  con- 
cur. 

HOUGHTON,  J.  (dissenting).  Notwithstanding  the  defective 
hydrant,  I  think  it  was  incumbent  upon  the  plaintiff  to  prove  that  the 
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dty  in  fact  knew  that  ice  had  formed  from  the  water  running  there- 
from, or  that  ice  had  existed  from  that  cause,  for  a  sufficient  leneth 
of  time  to  give  the  city  constructive  notice.  The  water  did  not  make 
the  street  defective.  It  was  only  after  ice  had  formed  that  it  became 
so.  The  fact  that  the  water  escaping  from  the  hydrant  would  naturally 
freeze  in  cold  weather  I  do  not  thmk  rendered  the  city  liable  to  one 
slipping  the  moment  it  froze.  The  testimony  is  that  the  ice  formed  dur- 
ing the  nig^t  preceding  the  morning  of  the  accident.  No  actual  notice 
of  its  existence  was  proven,  and  sufficient  time  had  not  elapsed  to 
constitute  constructive  notice.  Hence  I  vote  to  reverse  the  judgment, 
rather  than  to  modify  and  affirm  it. 


aoe  App.  DiT.  718.) 

FINK  V.  WALLACH. 
(Supreme  Oonrt,  Appellate  Dlvtslon,  First  Department    December  16,  1906.) 

1.  Pbocbss— Sbrvioe  by  Publication— Pbacticb—Bntbt  of  Obdeb. 

Inasmuch  as  Code  Civ.  Proo.  S  442,  provides  that  where  service  is  made 
by  publication,  the  order  and  the  papers  npon  which  It  Is  made  must  be 
filed  with  the  clerk,  but  does  not  provide  for  entry,  no  entry  of  the  order 
of  publication  is  necessary. 

[Bd.  Note. — ^For  cases  In  point  see  vol.  86,  Cent  Dig.  Motions,  {  67.] 

2.  Same— FrLiNO  bt  Clebk— Delivery  to  Clebk— Sotpfioibnoy. 

Code  Clv.  Proc.  i  442,  provides  that  where  service  is  made  by  publica- 
tion, the  order  and  the  papers  on  which  It  is  made  must  be  filed  with 
the  clerk.  T^iaws  1847,  p.  338,  c.  280,  makes  the  clerks  of  the  several 
counties.  Including  the  city  and  county  of  New  York,  clerks  of  the  cir- 
cuit courts  within  ^beir  county.  Laws  1805,  p.  967,  c.  553,  {  4,  provides 
for  the  appointment  by  Justices  of  tite  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department  of  a  special  deputy  to  the  clerk  of  the  city 
and  county  of  New  York  for  attendance  on  each  part  or  term  of  the  Su- 
preme Court  In  the  First  Judicial  District  and  a  rule  of  the  Supreme 
Court  prescribed  that  all  orders,  and  papers  npon  which  they  were  made, 
should  be  taken  charge  of  by  the  clerk  in  attoidance  at  the  term,  who 
should  see  that  they  were  filed  and  entered.  Held,  that  where  an  order 
for  service  by  publication,  and  the  accompanying  papers  w»e  delivered 
to  the  clerk  of  that  term  and  part  of  the  Supreme  Court  in  the  First 
Department,  and  be  retained  liiem  in  his  possession,  Instead  of  filing 
them,  the  failure  did  not  amount  to  a  Jurisdictional  defect 

(Bd.  Note. — For  cases  in  point,  see  vol.  36,  Oent  Dig.  Motions,  {  67.] 

8.  Same— Correction— Nunc  Pro  Tunc  Obdkb. 

A  subsequent  order,  on  the  making  up  of  the  judgment  roll,  directing 
the  filing  of  the  papers  nunc  pro  tunc,  was  the  proper  method  of  cor- 
recting the  record. 

[Bd.  Note. — For  cases  In  point  see  vol.  35,  Cent  Dig.  Motions,  S  67; 
vol  40,  Cent  Dig.  Process,  8{  125,  249.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Bernhard  Fink  against  Karl  M.  Wallach.  Prom  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, and  HOUGHTON,  JJ. 

David  Gerber,  for  appellant. 
Nathan  Ottinger,  for  respondent. 
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HOUGHTON,  J.  The  plaintiff  entered  into  a  contract  to  purchase 
certain  real  estate,  and  made  a  payment  thereon.  Defendant  tendered 
a  deed,  which  plaintiff  refused  to  accept  on  the  ground  that  the  title 
was  defective,  and  he  brings  this  action  to  cancel  his  contract  and  re- 
cover his  deposit.  Defendant's  title  rests  upon  a  judgment  of  fore- 
closure obtained  against  a  nonresident  mortgagor  and  owner  of  the 
equity.  The  foreclosure  action  was  begun,  and  notice  of  pendency 
filed,  and  thereafter,  on  February  5,  1896,  on  proper  papers  an  order 
of  publication  was  signed  by  the  justice  sitting  at  Special  Term,  Part 
2,  of  the  Supreme  Court,  assigned  for  the  granting  of  ex  parte  orders, 
including  orders  for  service  of  a  summons  by  publication.  The  order 
so  signed,  and  the  papers  upon  which  it  was  granted,  were  handed  to 
and  taken  by  the  clerk  of  that  term  and  part;  no  fee  for  filing  or 
entering  being  demanded  or  payable  therefor.  It  was  the  practice  at 
that  time  to  treat  orders  of  publication  as  court  orders,  so  far  as  re- 
quiring them  to  be  taken  in  charge  by  the  clerk  of  the  part,  instead 
of  returning  them  to  the  attorneys  to  file  in  the  clerk's  office.  The 
summons  and  notice  were  published  in  compliance  with  such  order, 
and,  when  the  judgment  roll  came  to  be  made  up,  it  was  discovered 
that  the  clerk  of  Part  2  had  never  actually  taken  the  order,  and  the 
papers  accompanying  it,  to  the  proper  place  in  the  clerk's  office,  but 
had  retained  them  in  his  possession.  Thereupon  an  order  was  ob- 
tained directing  that  they  be  filed  nunc  pro  tunc  as  of  February  5, 
1896,  without  prejudice  to  any  proceedings  theretofore  had.  Upon 
a  roll  thus  made  up  judgment  of  foreclosure  was  entered,  and  a  sale 
had,  at  which  this  defendant  was  the  purchaser.  If  delivery  of  the 
order  of  publication,  and  the  papers  upon  which  it  was  granted,  to 
the  clerk  of  Part  2,  intending  thereby  to  file  them,  was  a  legal  filing 
in  the  county  clerk's  office,  the  court  obtained  jurisdiction  of  the 
nonresident  owner  through  service  by  publication,  and  the  judgment 
of  foreclosure  was  authorized,  and  the  defendant's  title  is  valid.  If 
it  was  not  such  a  filing,  the  defect  being  jurisdictional,  a  subsequent 
order  directing  they  be  filed  nunc  pro  tunc  did  not  cure  it,  and  the 
defendant's  title  is  defective,  and  the  plaintiff  was  justified  in  refusing 
it,  and  his  contract  was  properly  canceled. 

We  think  the  filing  was  a  legal  one,  and  that  the  judgment  of  fore- 
closure was  valid.  It  was  not  necessary  that  the  order  of  publication 
be  entered,  for  section  443  of  the  Code  of  Civil  Procedure  only  re- 
quires that  the  order,  and  the  papers  upon  which  it  is  made,  shall  be 
filed  with  the  clerk  on  or  before  the  day  of  the  first  publication.  This 
direction  to  file  refers,  of  course,  to  the  county  clerk's  office  of  the 
county  in  which  the  venue  of  the  action  is  laid,  but  such  clerk  is  the 
clerk  of  the  court,  for  it  is  provided  by  section  65,  c.  280,  p.  338,  of 
the  Laws  of  1847,  that : 

"The  clerks  of  the  several  counties,  including*  the  dty  and  county  of  New 
7ork,  by  virtue  of  their  offices,  shall  be  clerks  of  the  circuit  courts  and  coorts 
of  oyer  and  terminer    •    •    •    within  their  respective  counties." 

That  the  names  of  the  courts  have  been  changed  does  not  affect 
this  provision  of  the  law,  and  the  clerk  of  the  county  of  New  York  is, 
by  virtue  of  his  office,  the  clerk  of  the  several  parts  of  the  Supreme 
Court  held  therein.    Formerly  he  appointed  his  own  deputies ;  but  in 
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1895  the  Leeislature  prescribed  that  the  justices  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Department  should  "appoint, 
and  at  pleasure  remove,  for  each  part  or  terni  of  the  Supreme  Court 
in  the  First  Judicial  District,  a  special  deputy  to  the  clerk  of  the  city 
and  county  of  New  York,  and  all  necessary  assistants  to  each  of 
such  special  deputies,  whose  duty  it  shall  be  to  attend  each  session  of 
the  part  or  term  of  the  Supreme  Court  to  which  he  is  assigned,  and 
keep  the  minutes  thereof  and  to  perform  such  other  duties  therein  as 
shall  b*e  prescribed  by  the  rules  made  by  said  justices  of  the  Appellate 
Division  in  such  department ;  such  special  deputy  clerks  and  assistants 
to  be  subject  to  the  supervision  of  the  said  county  clerk.  The  minutes 
of  the  part  or  term  of  the  court  to  which  he  is  assigned,  kept  by  him, 
shall  be  a  part  of  the  records  of  the  Supreme  Court,  and  shall  be  kept 
by  the  said  county  clerk  in  his  ofHce,  the  said  county  clerk  to  give 
extracts  from  such  minutes  as  now  prescribed  by  law."  Laws  1895, 
p.  967,  c.  663,  §  4. 

The  clerk  of  each  of  the  parts  of  the  court  has  his  special  duties  to 
perform,  but  he  is  in  fact  a  deputy  of  the  county  clerk  himself.  In 
the  multitude  of  business  coming  before  the  various  Special  Terms 
of  the  First  District,  great  confusion  would  arise  if  attorneys  should 
be  allowed  to  take  orders  and  the  papers  upon  which  they  are  granted 
away  with  them  to  file  and  enter  as  they  saw  fit.  The  rule,  there- 
fore, that  all  orders  and  the  papers  upon  which  they  are  made  shall 
be  left  with  the  clerk  in  attendance  at  the  term,  is  a  necessary  and 
salutary  one.  This  rule  makes  it  a  part  of  the  duties  of  such  clerk 
to  receive  such  papers,  and  to  see  that  they  are  filed  and  entered,  and 
in  such  receipt  by  him  of  them  he  is  the  direct  representative  of  the 
county  clerk,  who  is  not  only  clerk  of  the  county,  but  of  the  court 
as  well.  The  delivery  to  him,  therefore,  of  signed  orders  and  papers 
required  by  law  to  be  filed  in  the  county  clerk  s  office,  or  office  of  the 
clerk  of  the  court,  is  a  delivery  to  the  clerk  himself,  and  a  party 
delivering  orders  and  papers  for  such  purpose  is  not  harmed  by  his 
failure  to  actually  file  them. 

The  failure  of  a  public  official  to  perform  his  duty  in  filing  a  paper 
does  not  impair  the  rights  of  an  individual  who  has  properly  delivered 
the  paper  to  him,  or  his  authorized  representative,  for  such  purpose. 
Bishop  V.  Cook,  13  Barb.  326 ;  Dodge  v.  Potter,  18  Barb.  193 ;  Gates 
V.  State,  128  N.  Y.  228,  28  N.  E.  373.  This  rule  is  further  illustrated 
by  the  fact  that  the  rights  of  a  mortgagee  are  not  affected  by  the 
failure  of  the  clerk  to  index  his  duly  recorded  mortgage.  Mutual 
Life  Ins.  Co.  of  N.  Y.  v.  Dake,  87  N.  Y.  257.  The  trial  court  felt 
constrained  to  follow  the  holding  in  Rothstein  v.  Rothstein,  40  Misc. 
101,  81  N.  Y.  Supp.  342.  In  so  far,  however,  as  the  rule  laid  down 
in  that  case  conflicts  with  the  views  herein  expressed,  it  must  be 
deemed  overruled. 

The  subsequent  order  directing  the  filing  of  the  papers  nunc  pro 
tunc  was  proper  for  the  purpose  of  correcting  the  record.  The  al- 
leged void  foreclosure  being  the  only  defect  of  which  plaintiff  com- 
plained, his  complaint  should  have  been  dismissed. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 
96  N.Y.S.— 35 
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(108  App.  Dlv.  729.)  « 

HUNT  et  al.  T.  SMITH  et  al. 

(Supreme  Orart.  Appellate  DItIbIoii,  First  Department    December  15,  1906.) 

1.  ABSiomC'BKT  FOB  BEiTEariT  OF  C!beditobs — BioHT  TO  Pbofdtt — Fiaiuaoa. 

Id  an  action  against  an  assignee  for  tlie  boieflt  of  creditors  of  brokers 
to  recover  a  snrplns  of  certain  bonds  which  had  been  pnrchnaod  by  tlie 
brokers  for  plaintiffs  and  another  cnstomer,  remaining  after  the  satisfac^ 
tion  of  loans  which  they  were  pledged  to  secure,  the  findings  considered. 
and  keld  to  sustain  the  referee's  conclusion  that  plaintiffs  and  such  other 
customer  were  entitled  to  the  surplus  as  against  the  general  creditors. 

2.  Bbokebs — PuBOHAsa  of  Boiros — ^Taansveb  to  (Tustomebs. 

Brokers,  purchasing  bonds  for  customers,  may  transfer  a  common  own- 
ership in  the  mass  of  bonds  purchased  by  them  to  their  seva'al  cnstomers. 
and  treat  them  as  owners,  and  are  bound  by  such  transfer. 
8.  Saue — Right  of  Gsioaux  Cbeditobs. 

Assignees  for  benefit  of  creditors  or  general  creditors  of  lookers  hare 
no  claim  on  any  bonds  actually  belonging  to  customers  or  In  any  pro- 
ceeds arising  from  their  sale. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Catherine  C.  Hunt  and  another,  executors  of  the  will 
of  Richard  M.  Hunt,  deceased,  against  Frank  Sullivan  Smith,  as 
assignee  for  the  benefit  of  creditors  of  Henry  Marauand  &  Co.,  and 
others.  From  a  judgment  for  plaintiffs,  defendant  Smith,  as  assignee, 
appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE, 
INGRAHAM,  and  HOUGHTON,  JJ. 

Henry  W.  Taft,  for  appellant. 

Charles  P.  Howland,  for  respondent  Hunt. 

Thomas  Allen,  3d,  for  respondent  Allen. 

HOUGHTON,  J.  On  the  28th  of  June,  1901,  the  firm  of  Henry 
Marquand  &  Co.,  doing  business  as  brokers  and  bankers,  made  a  general 
assignment  for  the  benefit  of  their  creditors  to  the  appellant  Smith, 
who  qualified  as  such  assignee.  The  plaintiff  and  defendant  Allen 
were  for  some  time  prior  to  the  failure  customers  of  the  firm,  and 
the  plaintiffs  had  purchased  through  it  and  fully  paid  for  16  4  per  cent, 
bonds  of  the  St.  Louis,  Iron  Mountain  &  Soutiiem  Railway,  of  the  de- 
nomination of  $1,000  each,  and  the  defendant  Allen  had  purchased 
and  fully  paid  for  20  similar  bonds.  On  the  day  of  the  failure  the 
firm  had  on  hand  and  in  its  constructive  possession,  but  pledg^ed, 
however,  to  various  banks  and  trust  companies  as  security  for  loans, 
exactly  36  of  these  bonds.  Upon  their  sale  the  loans  were  satisfied, 
and  a  surplus  remained  which  was  paid  to  the  assignee.  It  is  to  reach 
thia  surplus  that  this  action  is  brought.  The  position  of  the  assignee 
is  that  it  belongs  to  the  general  creditors  of  the  firm.  The  position 
of  the  plaintiffs  and  the  defendant  Allen  is  that  it  belongs  to  them 
in  the  proportion  in  which  they  had  purchased  and  paid  for  the  bonds. 
Their  contention  was  upheld  by  the  referee,  and  the  plaintiff  was  awrard- 
ed  16-36ths  of  such  surplus,  and  the  defendant  Allen  20-36ths,  and  from 
such  disposition  the  assignee  appeals  to  this  court.  The  judgment 
roll  only  is  before  us;  the  appellant  insisting  that  the  facts  found 
by  the  referee  do  not  sustain  his  conclusions  of  law. 
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In  substance  the  findings  of  fact  are :  That  Marquand  &  Co.,  dur- 
ing the  two  years  or  more  preceding  its  failure,  purchased  for  various 
customers  a  large  number  of  St.  Louis,  Iron  Mountain  &  Southern 
Railway  4  per  cent  bonds,  somt  of  them  being  purchased  prior  to  their 
actual  issue,  delivery  to  the  firm  being  made  at  a  later  time.  That 
all  the  bonds  were  kept  in  a  general  mass  or  lot,  none  being  earmarked 
or  set  apart  by  the  firm  by  numbers,  in  individual  accounts  or  other- 
wise, as  belonging  to  or  having  been  purchased  for  any  particular  cus- 
tomer. That  when  any  customer  required  delivery  of  the  bonds  pur- 
chased for  him,  the  number  of  bonds  paid  for  was  taken  from  the 
general  lot.  That  in  no  case,  where  any  customer  directed  a  sale  or 
demanded  delivery  of  these  bonds,  were  the  identical  bonds  purchased 
for  or  sold  for  him  delivered,  but  his  direction  was  complied  with  out 
of  any  bonds  of  the  same  issue  which  were  accessible,  without  regard 
to  their  serial  numbers  or  past  history.  That  at  all  times  the  firm 
had  in  its  actual  possession,  or  pledged  for  loans,  the  exact  number  of 
bonds  to  which  their  several  customers  were  at  any  time  entitled. 
That  all  the  bonds  which  they  so  had  were  bonds  of  customers,  and 
were  not  owned  by  the  firm  itself.  That  on  January  1,  1901,  the  only 
customers  who  had  purchased  and  paid  for  bonds  and  were  entitled  to 
delivery  thereof  from  the  firm  were  these  plaintiffs,  defendant  Allen, 
the  Rutherford  National  Bank,  and  one  Carter.  That  on  that  day 
the  firm  collected  the  coupons  falling  due  and  credited  each  of  said  cus- 
tomers with  the  exact  interest  received  on  the  number  of  bonds  pur- 
chased by  him ;  and  that  during  said  month  of  January  the  number  of 
bonds  purchased  by  the  Rutherford  National  Bank  were  delivered  to 
it,  and  the  number  purchased  by  Carter  were  delivered  to  him,  leaving 
in  the  hands  of  the  firm,  pledged,  however,  for  loans,  16  bonds,  the 
ntunber  purchased  by  plaintiffs,  and  20  bcmds,  the  number  purchased 
by  defendant  Allen.  That  thereafter,  and  until  the  failure  of  the 
firm,  it  purchased  no  more  of  these  bonds,  and  had  no  dealings  with 
any  other  customers  in  relation  to  them.  That  Marquand  &  Co.  held 
the  bonds  of  the  plaintiffs  and  defendant  Allen  as  bankers  and  cus- 
todians, without  any  claim  or  lien  thereon,  having  no  authority  to 
sell  or  pledge  them,  and  neither  the  plaintiffs  nor  the  defendant  Allen 
ever  knew  of  or  consented  to  the  pledging  of  any  of  them. 

We  think  these  findings  are,  in  effect,  that  Marquand  &  Co.  assumed 
that  their  several  customers  were  owners  in  common  of  whatever  bonds 
of  this  particular  description  they  had  on  hand,  to  the  respective  amounts 
which  each  had  ordered  purchased,  and  that  they  recognized  them  as 
such  owners,  and  that  the  customers  did  in  fact  own  them  in  such 
manner,  and  that  when  only  36  of  these  bonds  remained  the  firm  did 
in  fact  set  them  apart  as  belonging  to  plaintiffs  and  respondent  Allen 
in  the  respective  proportions  in  which  each  had  originally  purchased, 
and  regarded  them,  although  pledged,  as  belonging  to  those  two  cus- 
tomers, and  that,  therefore,  the  conclusion  of  the  referee  that  the  plain- 
tiffs and  defendant  Allen  were  entitled  to  the  surplus  remaining  after 
the  satisfaction  of  the  loans  for  which  they  were  pledged  was  sus- 
tained by  the  findings. 

The  appellant  insists,  however,  that  the  additional  finding  that 
on  the  21st  day  of  April,  1899,  the  firm  purchased  21  bonds  "when 
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issued,"  16  for  the  account  of  plaintiffs  and  6  for  the  account  of  one 
Gaston,  and  that  on  the  following  11th  of  July,  in  pursuance  of 
such  purchase,  the  firm  paid  for  and  received  bonds  of  a  certain 
number  and  credited  the  account  of  plaintiffs  with  16  bonds  without 
number,  and  on  the  9th  of  August,  1899,  bought  for  the  account  of 
defendant  Allen  20  bonds,  and  on  the  same  day  received,  bonds  of  a 
certain  number  and  credited  the  account  of  defendant  Allen  with  20 
bonds  without  number,  all  of  which  numbered  bonds  were  subsequent- 
Ij}  sold  by  the  firm  to  third  parties,  nullifies  even  our  construction  of 
the  findings  bf  the  referee.  We  think  not.  This  course  was  in  accord- 
ance with  the  custom  of  the  firm  in  dealing  with  its  large  niunber  of 
customers  with  respect  to  these  bonds,  and  is  not  inconsistent  with  a 
recognition  of  common  ownership.  The  disposition  of  the  5  bonds 
purchased  by  Gaston  illustrates  this.  On  the  12th  of  July  the  firm 
delivered  to  him  his  five  bonds,  but  none  of  them  were  of  the  nimibers 
bargained  for  on  the  21st  of  April  and  delivered  to  the  firm  on  the 
11th  of  July.  Marquand  &  Co.  had  the  right  to  transfer  a  common 
ownership  in  the  mass  of  bonds  purchased  by  theiii  to  their  several  cus- 
tomers, and  to  treat  them  as  such  owners ;  and,  if  they  in  fact  did  so, 
they  would  be  bound  thereby.  Their  assignee  for  the  benefit  of  cred- 
itors has  no  greater  rights  than  they  themselves  would  have  had  in 
case  no  assignment  had  been  made.  Their  general  creditors  have  no 
claim  on  any  bonds  actually  belonging  to  customers,  or  in  any  proceeds 
realized  from  their  sale.  Welch  v.  Polley,  177  N.  Y.  117,  69  N.  E.  279. 
The  judgment  should  be  affirmed,  with  costs  payable  out  of  the 
general  fund  in  the  hands  of  the  assignee.    All  concur. 


(109  App.  Dlv.  491.) 

TALOOTT  V.  WABASH  B.  (X). 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1006.) 

Cabbiebs — CoNinECTiNO  Lines— Ck)iTTEACT  as  to  E'xcess  Baooaoe. 

Plaintiff  purcbased  of  defendant  a  passenger  ticket  to  N.  Y.,  over  Ita 
line,  and  tbence  over  the  lines  of  the  O.  T.  and  tiie  W.  S.  Ballroads.  He 
had  excess  baggage,  and  paid  the  charges  therefor,  and  received  checks 
for  bis  tnmks,  one  of  them  marked  "Foreign  excess  baggage  duplicate 
check,"  and  "Route,  G.  T.  W.  S."  Beld,  that  the  court  was  authorized  to 
find  that  defendant  did  not  contract  to  carry  the  excess  baggage  to  N.  T., 
but  only  to  the  end  of  its  line,  and  there  deliver  it  to  the  connecting  car> 
rler. 

O'Brien,  P.  3.,  and  Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Talcott  against  the  Wabash  Railroad  Company. 
From  a  judgment  for  defendant  after  trial  without  a  jury,  plaintiff 
appeals.    Affirmed. 

See  80  N.  Y.  Supp.  150;  90  N.  Y.  Supp.  1037. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

Thomas  H.  Rothwell,  for  appellant. 
C.  V.  Nellany,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  four  causes  of  action. 
Upon  the  former  trial,  which  was  had  before  a  referee,  the  plaintiff 
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suffered  a  nonsuit  as  to  the  third  and  fourth  causes  of  action.  The 
referee  granted  a  nonsuit  as  to  the  first  cause  of  action  upon  the  testi- 
nx)ny,  and  dismissed  the  complaint  upon  the  merits  on  the  second  cause 
of  action.  Upon  appeal  to  the  General  Term  of  the  Supreme  Court  the 
judgment  entered  upon  the  report  of  the  referee  was  affirmed  (89  Hun, 
462,  35  N.  Y.  Supp.  674)  ;  but  upon  appeal  to  the  Court  of  Appeals  the 
judgment  dismissing  the  first  cause  of  action  was  reversed,  and  a  new 
trial  ordered,  and  the  judgment  dismissing  the  complaint  on  the  merits 
on  the  second  cause  of  action  (159  N.  Y.  461,  54  N.  E.  1).  A  new  trial 
was  had.before  the  court  at  Trial  Term;  a  jury  having  been  waived. 
The  case  was  tried  upon  the  testimony  then  before  the  referee  upon 
the  former  trial,  and  the  court  made  a  decision  finding  the  facts  and 
directing  judgment  dismissing  the  complaint  upon  the  merits ;  and  from 
the  judgment  entered  thereon  the  plaintiff  appeals. 

The  testimony  being  the  same  as  upon  the  former  trial,  it  is  quite 
fully  stated  in  the  report  of  the  case  in  the  Court  of  Appeals.  It  was 
held  that  the  fundamental  question  was  whether  the  contract  made  be- 
tween the  plaintiff  through  its  agent  with  the  defendant  was  for  a 
through  transportation  of  the  passenger  and  his  baggage  by  the  de- 
fendant from  Chicago  to  New  York  and  return,  or  whether  the  contract 
was  for  the  transportation  of  plaintiff  from  Chicago  to  Detroit,  by  the 
defendant ;  the  defendant  acting  as  agent  of  the  various  connecting  lines 
for  transportation  over  their  respective  roads  from  Detroit  to  New 
York.  In  the  Court  of  Appeals  Judge  Vann  delivered  an  opinion, 
which  was  concurred  in  by  Judges  Bartlett  and  Martin.  Judge  Gray 
wrote  a  dissenting  opinion  for  affirmance,  which  Wtis  concurred  in  by 
Ju(^e  O'Brien ;  Parker,  C.  J.,  taking  no  part  in  the  decision.  Judge 
Haig^t  concurred  in  the  result  of  Judge  Vann's  opinion,  which  re- 
versed the  judgment  as  to  the  first  cause  of  action,  stating : 

"^t  tbe  referee  had  found  the  facts  upon  the  flrat  cause  of  action  the  same 
as  he  did  with  reference  to  the  second,  there  would  bare  been  no  trouble  with 
this  case.  Instead  of  doing  that,  be  Improperly  granted  a  nonsuit.  *  •  * 
For  this  reason  I  concur  for  reversal  as  to  the  first  cause  of  action  and  for 
affirmance  as  to  the  second  cause  of  action,  but  do  not  agree  with  Vann,  J., 
with  reference  to  the  other  matters  discussed  in  his  opinion." 

The  result  in  the  Court  of  Appeals,  therefore,  seems  to  be  that  there 
were  three  judges  who  held  that  the  referee  was  "authorized  to  find  as 
a  fact  that  the  company  agreed,  aside  from  the  contract  to  transport  the 
passenger,  for  a  new  and  independent  consideration  to  transport  the 
trunks  containing  merchandise  to  the  city  of  New  York,  and,  as  a  con- 
clusion of  law,  that  the  plaintiff,  as  an  undisclosed  principal,  could  en- 
force the  agreement."  Judge  Haight  concurred  in  this  result  upon  the 
ground  that  the  referee  had  made  no  finding  upon  this  question,  and  two 
judges  were  of  the  opinion  that  there  was  no  evidence  to  justify  a  find- 
ing that  there  was  any  contract  to  transport  this  baggage  from  Chicap^o 
to  New  York.  It  would  seem  that  it  was  the  opinion  of  the  majority  of 
the  Court  of  Appeals  that  the  plaintiff's  agent  had  made  two  contracts- 
one  for  the  transportation  of  himself  and  his  personal  baggage,  not  to 
exceed  150  pounds,  and  the  other  for  the  transportation  of  merchandise. 

Upon  this  trial,  which  was  upon  the  same  evidence,  the  learned  trial 
court  found  as  a  fact  that  the  defendant  was  not  a  common  carrier  of 
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passengers  and  their  baggage  between  the  city  of  Chicago  and  the  d^ 
of  New  York ;  that  the  defendant  did  not,  on  or  about  the  27th  of  April, 
1889,  agree  to  carry  said  CuUom  and  his  personal  baggage  from  Chicago 
to  New  York  City ;  that  the  defendant  did  not  agree  to  carry  the  profH 
erty  of  the  plaintiff  mentioned  in  the  first  cause  of  action  from  the  dty 
of  Chicago  to  the  city  of  New  York;  and,  further,  that  the  defendant 
only  agreed  to  carry  the  property  in  these  four  trunks  safely  between 
Chicago  and  Detroit,  and  to  deliver  tiiem  safely  to  its  connecting  carrier 
at  said  point,  the  Grand  Trunk  Railway  Company  of  Canada ;  and,  as  a 
conclusion  of  law,  that  the  plaintiff  had  failed  to  establish  any  cause  of 
action  against  the  defendant,  and  dismissed  the  complaint  upon  the 
merits.  A  re-examination  of  the  testimony  in  the  light  of  the  discussion 
in  this  court  and  in  the  Court  of  Appeals  has  satisfied  me  that  this  ques- 
tion was  one  of  fact  to  be  determined  by  the  trial  court,  and  his  find- 
ing upon  that  question  is  conclusive.  The  opinion  of  the  court  is  taken 
up  with  the  discussion  of  another  question  upon  which  I  would  not  be 
disposed  to  agree  with  the  learned  trial  judge;  but  he  has  found  the 
fundamental  fact  upon  which  the  right  to  recover  must  rest  against  the 
plaintiff,  and  I  am  not  prepared  to  say  that  that  finding  was  so  s^rainst 
the  weight  of  evidence  that  we  are  justified  in  reversing  it. 

Assuming  that  the  contract  for  the  transportation  of  this  baggage  was 
a  separate  contract,  the  question  is  whether  there  was  a  spedfic  agree- 
ment to  carry  the  merchandise  in  this  baggage  through  from  Chicago  to 
New  York,  or  whether  the  contract  was  to  carry  it  over  the  line  of  the 
defendant's  road  and  deliver  it  safely  to  the  connecting  road,  to  be  by  it 
carried  to  its  destination.  These  trunks  were  undoubtedly  delivered  to 
the  baggage  agent  to  be  checked  as  baggage ;  the  plaintiff's  agent  at  the 
same  time  producing  his  ticket,  which  had  been  sold  by  the  defendant, 
and  which  was  a  passenger  ticket  to  New  York.  There  was  no  express 
agreement  that  the  merchandise  contained  in  these  trunks  should  be 
treated  in  any  other  or  different  way  than  personal  baggage  of  the  plain- 
tiff's agent  which  he  was  entitled  to  have  carried  free.  The  baggage 
agent  was  informed  that  there  was  merchandise  in  the  trunks,  and  he 
accepted  those  trunks  with  such  information,  and  charged  for  the  excess 
of  weight  over  that  allowed  to  each  passenger  to  be  carried  free,  and  at 
the  same  time  delivered  to  the  passenger  d^ecks  for  the  several  trunks, 
one  of  which  was  called  a  duplicate  check,  and  was  for  "foreign  excess 
baggage."  The  excess  weight  was  stated  at  570  pounds,  and  the  amount 
to  be  paid  $16.  There  was  stamped  upon  this  check  the  words,  "G.  T. 
W.  S."  which  was  proved  to  mean  the  Grand  Trunk  Railroad  and  the 
West  Shore  Railroad,  two  roads  over  which  the  passenger  was  to  be 
transported  as  a  part  of  his  trip  to  New  York.  It  seems  to  me  that  the 
most  favorable  aspect  of  this  case  for  the  plaintiff  was  that  a  question  of 
fact  was  presented  which  required  a  determination ;  but  certainly  the  in- 
ference to  be  drawn  from  the  transaction  between  the  passenger  and  the 
baggage  master  did  not  require  the  court  to  find  as  a  fact  that  there  was 
such  an  independent  contract 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 

PATTERSON  and  CLARKE,  JJ.,  concur.  O'BRIEN,  P.  J.,  and 
HOUGHTON,  J.,  dissent. 
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(Supreme  CSourt,  Appellate  Division,  First  Department.    December  16,  1903.)  I 

1.  ATTACHUXNT-^ITDaiCKHT— MKBOEB. 

An  action  to  satisfy  a  Judgment  against  defendant  ont  of  the  proceeds 
of  a  life  Insnrance  policy  lasned  to  him  Is  not  an  action  In  aid  of  the  at- 
tachment, since  the  attachment  was  merged  in  the  Judgment  for  plaintiff 
and  superseded  by  the  execution  issued  thereon. 

2.  (^orroBs'  Suit— CoNomoKs  PttxcKDmtT-^'ExnA.vsnott  of  lisaAi.  Remedies. 

An  action  to  satisfy  a  Judgment  against  defendant  out  of  the  proceeds 
of  a  life  Insnrance  policy  issued  to  liim  cannot  be  regarded  as  a  creditors' 
action,  where  it  appears  from  the  complaint  that  execution  on  the  Judg- 
ment is  stUl  outstanding. 

&  ATTAdmitT— PbOPERTT  SUBJEOTr-LunC  POLIOT. 

An  Bssnred's  interest  in  an  unmatured  policy  of  life  insurance  cannot 
be  reached  by  attachment  unless  the  policy  has  a  cash  surrender  value 
at  the  time  ttie  attaclmient  Is  issued. 
4.  Egnrrr— BKFOBOEmifT  of  Likn— Ck>MFi.AiNT— Suffiounot. 

The  complaint  in  an  actl<»k  to  satisfy  a  Judgment  against  defendant 
out  of  the  proceeds  of  a  life  policy  iaeued  to  Iiim,  and  alleged  to  have 
been  attached  in  the  action  in  which  the  Judgment  waa  recovered,  al- 
leged the  Issuance  of  the  policy,  its  attachment,  and  that  it  "at  all  times 
bad  a  surrender  value";  that  by  the  policy  the  insurance  company 
agreed  to  pay  insured  a  certain  sum  on  or  about  a  day  which  was  sub- 
seqaent  to  the  commencement  of  the  action  in  question ;  that  after  the 
levy  tmder  the  attaclunent  insured  purported  to  assign  the  policy;  and 
that  tbe  assignee  claimed  to  be  the  owner — and  the  relief  demanded  was 
tliat  the  policy  be  surrendered  to  the  insurer,  insured's  interest  deter- 
mined, and  the  proceeds  turned  over  to  the  parties  entitled  thereto. 
Eeli,  that  tbe  complaint  did  not  state  a  cause  of  action  for  relief  in 
egnl^;  the  statement  as  to  the  surrender  value  being  a  conclusion  of 
law,  any  amount  due  insured  under  the  policy  not  having  been  due  when 
tbe  action  was  commenced,  and  it  not  appearing  that  the  lien  could  not 
be  enforced  without  tbe  snrrendw  of  tbe  policy,  and  iba  assignmoit  being 
ineffectual  against  a  proper  attachment 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Simon  Marks  against  the  Equitable  Life  Assurance  So- 
ciety of  the  United  States  and  others.  From  a  judgment  overruling  a 
dcmtirrer  to  the  complaint,  defendant  life  assurance  society  appeals. 
Reversed. 

Argued  before  McLAUGHLIN,  INGRAHAM,  LAUGHLIN,  and 
HOUGHTON,  Jj: 

Wm.  Lloyd  Kitchel,  for  appellant 
Emanuel  S.  Cahn,  for  respondent 

Mclaughlin,  T.  TWs  action  was  brought  by  a  Judgment  cred- 
itor of  die  defendant  Meltsner  for  the  purpose  of  satisfying  a  judgement 
against  him  out  of  tbe  proceeds  of  a  life  insurance  policy  issued  by 
the  defendant  insurance  company  and  alleged  to  have  b^  attached 
ly  the  iJaintiff  in  the  action  in  which  the  judgment  was  recovered. 
The  relief  demanded  is  that  the  policy  of  insurance  be  surrendered  to 
Ae  insurance  company,  that  the  interest  of  the  parties  in  said  policy 
be  determined,  and  that  the  amount  of  such  interest  be  turned  over 
to  the  parties  respectively  entitled  thereto. 
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The  material  allegations  of  the  complaint  are,  in  substance,  that  in 
June,  1889,  the  insurance  company  issued  to  Meltsner  an  insurance 
policy,  whereby,  in  consideration  of  the  payment  of  certain  premiums, 
It  insured  his  life  and  promised  and  agreed  to  pay  a  certain  sum  to 
him  on  or  about  the  26th  of  June,  1904;  that  in  January,  1893,  in 
an  action  in  the  City  Court  of  the  city  of  New  York,  between  the  plain- 
tiff and  the  defendant  Meltsner,  a  warrant  of  attachment  was  issued 
against  his  property  and  delivered  to  the  sheriff  of  the  county  of  New 
York,  who,  on  the  day  it  was  received,  served  a  certified  copy  of  it, 
together  with  the  notice  required  by.  law,  on  the  insurance  company  that 
the  policy  in  question  was  attached;  that  all  of  the  premiums  on  the 
policy  have  been  paid  to  the  insurance  company  ever  since  the  policy 
was  issued,  and  it  was,  at  the  time  of  the  commencement  of  this  action, 
in  force  and  had  a  surrender  value;  that  a  transcript  of  the  judgment 
recovered  by  the  plaintiff  against  Meltsner  in  the  action  in  the  City 
Court  was,  on  or  about  March  14,  1893,  duly  filed,  and  the  judgment 
docketed  in  the  office  of  the  clerk  of  the  county  of  New  York;  that 
on  or  about  the  15th  of  November,  1899,  an  execution  against  the  at- 
tached property  of  the  defendant  Meltsner  was  duly  issued  to  die 
sheriff  of  the  county  of  New  York,  out  of  the  City  Court,  and  that  such 
execution  is  still  outstanding  and  tmsatisfied,  and  the  judgment  remains 
wholly  unpaid;  that  prior  to  the  commencement  of  this  action,  and 
after  the  levy  under  the  warrant  of  attachment  had  been  perfected, 
Meltsner  purported  to  assign  said  policy  of  life  insurance;  that  by 
virtue  of  said  alleged  assignment  the  defendant  Rubenstein  now  claims 
to  be  the  owner  of  the  same;  and  that  the  policy  is  not  now  in  the 
possession  of  the  plaintiff,  but  is  in  the  possession  of  the  defendants. 
The  insurance  company  demurred  to  the  complaint  upon  two  grounds: 
(1)  That  there  was  a  defect  of  parties  plaintiff,  in  that  the  sheriff  had 
not  been  joined ;  and  (S)  that  the  complaint  did  not  state  fact»  suffi- 
cient to  constitute  a  cause  of  action  against  it.  The  demurrer  was 
overruled,  and  the  insurance  company  has  appealed. 

The  action  is  not  in  aid  of  the  attachment,  because  that  was  merged 
in  the  judgment  and  superseded  by  the  execution  issued  thereon.  Bar- 
ton V.  Palmer  Co^,  87  App.  Div.  36,  83  N.  Y.  Supp.  1041 ;  Peetsch  v. 
Sommers,  31  App.  Div.  255,  53  N.  Y.  Supp.  438.  Nor  is  it  a  judg- 
ment creditor's  action,  because  the  complaint  shows  that  the  execution 
is  still  outstanding.  Barton  v.  Palmer  Co.,  supra.  .  It  is,  according  to 
respondent's  counsel's  contention : 

"An  action  to  enforce  a  Hen  upon  a  chose  in  action  by  enforcing  tbe  sur- 
render of  tile  chose  in  action  so  that  tbe  Hen  may  be  efFectual,  not  bm  tbe  Hen 
of  an  execution  simply,  bnt  that  of  an  attachment  and  a  judgment  and  exe- 
cution upon  the  attachment" 

By  this  I  suppose  is  meant  that  it  is  an  action  to  compel  the  sur- 
render of  the  policy,  to  the  end  that  the  lien  which  plaintiflE  lias  acquired 
by  the  attachment  may  be  enforced.  This  seems  also  to  have  beai  the 
view  of  the  learned  justice  sitting  at  Special  Term. 

If  the  lien  which  the  plaintiff  alleges  he  acquired  by  the  attachment 
cannot  be  enforced  vmtil  there  has  been  an  actual  surrender  of  the  policy, 
then  an  action  in  equity  might  be  maintained.  Mechanics'  &  Traders' 
Bank  v.  Dakin,  61  N.  Y.  519;  Macauley  v.  Smith,  132  N.  Y.  624, 
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30  N.  E.  997;  People  ex  rel.  Cauffman  v.  Van  Buren,  136  N.  Y,  252, 
32  N.  E.  775,  20  L.  R.  A.  446;  Whitney  v.  Davis,  148  N.  Y.  256,  42 
N.  E.  661.  The  complaint,  however,  if  the  action  be  thus  considered, 
is  defective,  in  that  it  does  not  allege,  nor  are  facts  stated  from  which 
it  can  be  inferred,  that  the  lien  acquired  by  the  attachment  cannot 
be  enforced  without  the  surrender  of  the  policy.  It  alleges  that  the 
insurance  company  agreed  to  pay  a  certain  sum  to  Meltsner  on  or  about 
June  26,  1904,  and  that  the  policy  then,  and  ever  since  has,  had  a  sur- 
render value.  There  is  not  a  suggestion  that  the  policy  has  to  be  sur- 
rendered in  order  to  get  this  sum,  or  that  it  must  be  actually  delivered 
before  its  surrender  value  can  be  obtained.  For  aught  that  appears, 
an  action  might  be  maintained  to  recover  the;  sum  agreed  to  be  paid 
or  the  surrender  value  without  surrendering  the  policy.  It  may,  how- 
ever, be  true  that  the  policy  must  be  actually  surrendered  to  the  insur- 
ance company  before  any  amount  can  be  received,  whether  it  be  con- 
sidered the  sum  agreed  to  be  paid  or  the  surrender  value ;  but,  if  that 
be  so,  plaintiff  should  allege  that  fact  in  his  complaint.  It  cannot  be 
inferred  from  the  use  of  the  words  "surrender  value"  that  it  is  necessary 
to  physically  surrender  the  policy  itself. 

In  additicm  to  this  there  are  no  allegations  in  the  complaint  to  the 
effect  that  plaintiff  has  requested  a  surrender  of  the  policy,  or  that  the 
defendants  or  either  of  them  have  refused  to  surrender  it,  or  to  recog- 
nize his  claim  on  it,  other  than  what  can  be  inferred  from  the  allegation 
that,  after  the  levy  under  the  warrant  of  attachment  was  made,  Meltsner 
purported  to  assign  the  policy,  and  that  Rubenstein  now  claims  to  own 
it.  The  assignment  subsequent  to  the  attachment  is  not  a  ground  for 
equitable  relief,  because  the  attachment,  if  good,  was  binding  upon 
whatever  claim  Meltsner  had  and  was  an  effectual  lien  thereon  against 
all  of  the  defendants,  which  Hen  Meltsner  could  not  destroy  by  a  pre- 
tended assignment,  or  in  any  other  way,  and  the  same  could  be  enforced 
by  appropriate  action  in  aid  of  the  attachment.  It  seems  to  be  settled 
that  the  assured's  interest  in  an  unmatured  policy  of  life  insurance 
is  not  such  as  can  be  reached  by  attachment,  unless  the  policy  has,  at 
the  time  the  attachment  is  issued,  a  cash  surrender  value.  Columbia 
Bank  v.  Equitable  Life  Assurance  Society,  79  App.  Div.  601,  80  N.  Y. 
Supp.  428.  There  is  no  allegation  in  this  complaint  to  that  effect. 
The  only  allegation  in  regard  to  the  subject  is  that  "said  policy 
*  *  *  at  all  said  times  had  and  now  has  a  surrender  value."  The 
provisions  of  the  policy  are  not  pleaded,  nor  is  the  policy  itself  made  a 
part  of  the  complaint.  Therefore  the  allegation  that  it  had  a  surrender 
value  is  a  conclusion  of  law  which  is  not  admitted  by  the  demurrer. 
Facts  should  have  been  stated  from  which  the  court  could  see  that  the 
conclusion  was  properly  drawn. 

The  complaint  is  also  defective  in  that  it  does  not  appear  from  the 
facts  stated  that  there  was  anything  due  or  payable  by  the  defendant 
insurance  company  at  the  time  this  action  was  commenced.  If  the 
attachment  were  effectual,  then  it  created  a  lien  upon  any  demands 
that  Meltsner  had  against  the  insurance  company  by  reason  of  the 
policy.  The  only  demands  alleged  are  a  claim  for  the  amount  of 
the  policy  upon  Meltsner's  death,  or  a  claim  for  the  amount  which  the 
insurance  company  agreed  to  pay  him  about  June  26,  1904,  or  a  claim 
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for  the  surrender  value.  An  action  could  not  be  maintained  to  enforce 
the  first  claim,  because  Meltsner  is  still  alive;  nor  was  anything  due 
by  reason  of  the  second  claim,  because  the  action  was  commenced  the 
23d  of  June,  1904,  and  the  insurance  company  did  not  agree  to  pay 
anything  until  June  26,  1904.  The  third  claim — that  the  policy  has  a 
surrender  value — is,  as  we  have  already  seen,  a  conclusion  of  law. 
For  these  reasons,  therefore,  it  seems  to  me  the  complaint  does  not 
state  a  cause  of  action,  and  the  judgment  appealed  from  must  be  re- 
versed, with  costs,  and  the  demurrer  sustained  with  costs,  with  leave 
to  the  plaintiff  to  amend  his  complaint  upon  payment  of  costs  in 
this  court  and  in  the  court  below.  All  concur;  HOUGHTON,  J., 
in  result 


(48  Misc.  Bep.  602.) 

In  re  CITY  OP  NEW  YORK. 

(Sapreme  Court,  Special  Term,  New  York  County.    December,  1905.) 

1.  BTIDKROE-^nOIOIAT.  NOTICB— OlTT   STBEKTS. 

The  Supreme  Court  in  New  York  count?  may  take  judicial  notice  of 
Bufflclent  facts  concerning  the  public  streets  of  the  city  of  New  York  to 
determine  the  identity  of  descriptlonB  of  localities  contained  in  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20,  Cent.  Dig.  Evidence,  {  11.] 

2.  Pleading — Motions  to  Stkikb— Discbetion  of  Coubt. 

The  granting  or  denying  of  a  motion  to  strike  a  paragraph  of  the  peti- 
tion Is  discretionary,  but  the  power  of  striking  out  should  be  used  with 
reluctance  and  caution. 
8.  EiaNXHT  Dovair— Petition— Stbiking  Oxn;. 

A  portion  of  a  petition  In  condemnation  proceedings,  alleging  as  a  fact 
the  necessity  of  the  acquisition  of  the  property  therein  described,  whereas 
the  petition  had  previously  alleged  that  the  commissioner  of  bridges  and 
the  board  of  estimate  and  apportionment  had  passed  upon  the  question 
of  necessity,  would  not  be  stricken  out  by  the  court,  whether  such  portion 
was  necessary  or  not 

In  the  matter  of  the  application  of  the  city  of  New  York  relative  to 
acquiring  title  to  certain  real  estate,  etc.,  situated  in  the  Sixth  Ward  of 
the  borough  of  Manhattan  in  the  city  of  New  York,  duly  selected  and 
specified  by  the  commissioner  of  bridges,  pursuant  to  Laws  of  1901,  p. 
1765,  c.  712,  for  the  construction  of  an  extension  of  the  westerly  or 
Manhattan  terminal  of  the  New  York  &  Brooklyn  Bridge.  On  motion 
to  strike  out  a  portion  of  the  petition.    Denied. 

See  93  N.  Y.  Supp.  655. 

Lewis  L.  Delafield,  for  the  motion. 

John  J.  Delany,  Corp.  Counsel  (Theodore  Connoly  and  Charles  D. 
Olendorf,  of  counsel),  opposed. 

GIEGERICH,  J.  A  motion  is  made  to  strike  out  as  irrelevant  and 
immaterial  a  portion  of  the  petition  in  a  proceeding  brought  to  acquire 
certain  real  estate  for  public  purposes.  The  portion  complained  of,  be- 
ing paragraph  sixth,  describes,  as  is  stated  in  the  opposing  affidavit,  with 
more  technical  precision  and  in  separate  parcels  the  same  land  that  is 
embraced  in  the  more  general  description  contained  in  paragraph  fourth. 
The  only  difference  is  that  the  one  description  treats  the  tract  as  a  whole, 
including  the  public  streets  embraced  therein,  and  also  some  pieces  of 
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property  already  owned  by  the  city ;  while  the  other  describes  in  detail 
the  several  parcels  held  in  private  ownership,  and  necessary  to  be  ac- 
quired, omitting  such  portions  as  are  already  owned  by  the  city  and 
omitting  also  the  portions  of  the  public  streets  embraced  in  the  first  de- 
scription. It  is  not  alleged  in  tne  petition  that  the  descriptions  have 
the  substantial  identity  above  pointed  out,  but  I  think  I  have  power  to 
take  judicial  notice  of  sufficient  facts  concerning  the  public  streets  to  dis- 
cover on  the  face  of  the  petition  that  such  identity  exists.  Skelly  v. 
N.  Y.  El.  R.  R.,  7  Misc.  Rep.  88,  27  N.  Y.  Supp.  304;  17  Am.  &  Eng. 
Enc  of  Law  (2d  Ed.)  p.  939. 

It  is  argued  that,  after  alleging  in  the  fourth  paragraph  that  the  com- 
missicmer  of  bridges  and  the  board  of  estimate  and  apportionment  in 
the  manner  required  by  the  statute  have  passed  upon  the  question  of  the 
necessity  of  acquiring  the  property  therein  described,  it  is  superfluous 
to  allege  as  an  independant  fact  the  necessity  of  such  acquisition.  It  is 
not  clear,  however,  that  such  an  allegation  is  not  essential.  At  any  rate, 
it  is  not  apparent  how  the  allegation  can  do  the  moving  party  any  harm. 
As  was  said  in  Town  of  Essex  v.  N.  Y.  &  Canada  R.  R.  et  al.,  8  Hun, 
361,  the  power  of  striking  out  should  be  used  with  reluctance  and  cau- 
tion, as  there  is  little  benefit  in  motions  of  this  kind,  and  there  may  be 
much  harm.  The  rule  laid  down  in  19  Enc.  of  Pleading  &  Practice, 
p.  194,  is  that  such  motions  should  be  discouraged  "unless  the  irrele- 
vant passages,  would  tend  to  the  introduction  of  improper  evidence, 
by  putting  in  issue  facts  that  are  foreign  to  the  cause,  or  would  other- 
wise be  prejudicial  to  the  adverse  party,  or  unless  such  matters  are 
scandalous."  The  granting  or  denying  of  such  a  motion  is,  of  course, 
discretionary.  Emmens  v.  McMillan  Co.,  21  Misc.  Rep.  638,  47  N. 
Y.  Sui^.  1099.     In  the  exercise  of  such  discretion  I  deny  the  motion. 

The  conclusion  reached  on  the  point  discussed  renders  it  unnecessary 
to  consider  the  various  other  grounds  urged  in  opposition  to  the  motion. 

Motion  denied. 


aOO  App.  DiT.  70&) 

PEOPLE  ex  rel.  SOLOMON  et  al.  v.  LANG,  Municipal  CJonrt  Olerk. 

<Sivreme  Ciourt,  Appellate  DiviBlon,  First  Department    December  16,  1906.) 

'1.  CouBTS — MuinciPAi.  C!ouKT  Pbactice — CJosts. 

Under  Municipal  Court  Act  Laws  1902,  p.  1504,  c.  580,  {  44,  authorizing 
the  Issuance  of  a  "free"  summons  in  certain  cases,  a  successful  defendant. 
In  an  action  in  which  a  free  summons  was  erroneously  issued,  is  entitled 
to  statutory  costs  as  if  a  paid  summons  had  been  Issued. 
2.  Mandamus — ^Taxation  of  Costs — Remedy  at  Law. 

Under  Mnnlclpal  Court  Act,  Laws  1902,  p.  1589,  c.  580,  8  342,  providing 
that  a  taxation  of  costs  may  be  reviewed  by  a  Justice  within  five  days 
after  Judgment,  and  that  the  Justice  may  add  any  item  wrongfully  omit- 
ted, the  refusal  of  the  clerk  to  include  any  costs  in  the  Judgment  is  a  taxa- 
tion of  costs  which  may  be  reviewed  under  the  statute:  and  hence,  on 
failure  to  secure  such  a  review,  the  party  entitled  to  costs  is  not  entitled 
to  mandamus  to  compel  the  clerk  to  tax  them. 

Appeal  irom  Special  Term. 

Mandamus  by  the  people,  on  relation  of  Joseph  Solomon  and  another, 
against  Andrew  Lang,  as  cleric  of  the  Municipal  Court,  to  compel  re- 
spondent to  tax  costs  in  favor  of  relators  in  an  action  brought  against 
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them  in  the  Municipal  Court    From  an  order  g^nting  a  peremptory 
wnt,  respondent  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN.  and  HOUGHTON,  JJ. 

Max  Schliemer,  for  appellant. 
Meyer  Greenbergh,  for  respondents. 

LAUGHLIN,  J.  The  relators  were  defendants  in  an  action  brought 
in  the  Municipal  Court.  The  plaintiff  was  nonsuited  in  that  action. 
The  relators  complain,  not  of  a  failure  to  tax  their  disbursements,  but 
of  a  failure  on  the  part  of  the  clerk  to  tax  their  statutory  costs.  The 
clerk  evidently  omitted  to  tax  the  statutory  costs,  upon  the  theory  that 
the  plaintiff  sued  upon  a  "free"  summons,  under  the  provisions  of  sec- 
tion 44  of  the  Municipal  Court  act  (Laws  1902,  p.  1504,  c.  680).  The 
demand,  however,  exceeded  $50,  and  we  are  of  opinion  that  the  clerk 
erred  in  issuing  a  free  summons,  and  that  the  rights  of  the  defendants 
with  respect  to  the  entry  of  the  judgment  were  precisely  the  same  as 
if  the  summons  had  been  issued  as  a  "paid"  summons,  as  it  should 
have  been.  We  deem  it  clear  therefore  that  the  relators  were  entitled 
to  costs,  and  that  it  was  the  duty  of  the  clerk  of  the  Municipal  Court 
on  entering  judgment  to  include  the  statutory  costs  therein. 

It  does  not  follow,  however,  that  mandamus  is  the  appropriate  rem- 
edy. Sections  341  and  343  of  the  Municipal  Court  act  prescribe  the 
duty  of  the  clerk  with  respect  to  the  taxation  of  costs.  Section  342 
of  ^e  same  act  provides  as  follows: 

"Review  of  Taxation.  A  taxation  may  be  reviewed  by  the  Justice  slttiiig 
In  the  district,  within  five  days  after  the  entry  of  judgment,  upon  two  days' 
notice.  The  order  made  upon  such  a  motion  must  disallow  any  item  wrong- 
fully Included  In  the  Judgment,  or  add  any  item  wrongfully  omitted  therefrom,  j 
and  direct  that  any  sum  so  disallowed  be  credited  upon  the  Judgment  and  ] 
upon  any  execution  or  mandate  Issued  to  enforce  the  Judgment  Unless  snob  , 
review  la  asked  for,  such  taxation  shall  not  be  thereattrar  qaestloned  <n  | 
appeal."  i 

Of  course,  if  the  relators  had  a  remedy  under  these  statutory  pro-  j 
visions,  it  was  their  duty  to  follow  the  procedure  therein  prescribed. 
It  appears  that  their  attorney,  on  the  day  after  judgment  was  entered, 
demanded  that  the  clerk  insert  the  statutory  costs,  and  that  through  j 
their  attorney  they  were  aware  that  this  had  not  been  done.  They  did  j 
not  apply  to  a  justice  of  the  Municipal  Court  for  a  review  of  the 
taxation,  as  prescribed  by  section  343  of  the  Municipal  Court  act,  here- 
in quoted.  It  is  contended  that,  inasmuch  as  the  clerk  did  not  include 
any  costs  in  the  judgment,  there  w^s  no  taxation  of  costs  within  these 
statutory  provisions,  and,  consequently,  nothing  to  review  on  an  appli- 
cation to  a  justice  of  the  Municipal  Court.  We  are  of  opinion  that 
this  contention  is  unsound.  On  such  an  application  the  justice  is  ex- 
pressly authorized  by  statute  to  disallow  any  item  wrongfully  included, 
and  to  "add  any  item  wrongfully  omitted"  from  the  judgment.  The 
decision  of  the  clerk  that  these  statutory  costs  could  not  be  inserted 
in  the  judgment  constituted  a  taxation  of  costs  for  the  purpose  of  re- 
view, under  the  provisions  of  said  section  342.  If  the  relators  had  ap- 
Mied  for  a  review  as  therein  prescribed,  we  are  of  opinion  that  the 
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justice  would  have  been  authorized,  and  it  would  have  been  his  duty, 
to  add  to  the  judgment  these  statutory  costs,  notwithstanding  the  fact 
that  the  clerk  failed  and  omitted  to  tax  any  costs  on  entering  the 
judgment.  It  thus  appears  that  the  relators  had  a  clear  remedy  at 
law,  and  therefore  they  were  not  entitled  to  the  remedy  by  mandamus. 
It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  moti(Hi  denied,  with  $10  costs.    All  concur. 


ia09  App.  Dlv.  675.) 

In  re  WEST  214th  STREET  IN  THE  OITY  OF  NEW  YORK. 

( Supreme  Gotirt,  Appellate  Division,  First  E>epartment    iMcember  8,  1006.) 

1.  Basembnts—Cbeation— Deeds— Construction. 

Where  the  owner  of  a  tract  of  land,  a  map  of  which,  showing  streets, 
had  been  filed  In  the  oflBce  of  the  register  of  the  county,  conveyed  varl- 
ons  lots  In  fee,  the  lots  being  described  by  reference  to  the  map,  bnt  the 
property  conveyed  extending  to  one-half  of  the  streets,  as  shown  on  the 
map,  on  which  the  lots  abutted,  no  easement  being  reserved  in  terms, 
each  grantee  received  his  property  free  from  any  easement  In  favor  of 
the  grantees  of  adjoining  lots  upon  the  street. 

2.  Sams— BixnnocisHioinT. 

Where  the  owner  of  land.  In  absolute  possession,  inclosed  it  with  a 
substantial  fence,  excluding  all  others  from  any  Interference  with  it,  and 
there  was  no  use  of  an  easement  over  the  land  for  20  years,  the  same  was 
extinguished. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17,  Cent  Dig.  Basements,  (  84.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  city  of  New  York  relative  to  acquiring  title  to 
West  214th  street,  and  from  an  order  confirming  the  commissioners' 
report,  a  property  owner,  William  B.  Isham,  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Henry  De  Forest  Baldwin,  for  appellant. 
John  P.  Dunn,  for  respondent. 

INGRAHAM,  J.  The  commissioners  awarded  to  the  appellant,  as 
the  owner  of  parcel  8  on  the  damage  map,  the  sum  of  $875,  and  for 
parcel  No.  9,  $562.  The  owner  of  this  property  filed  objections,  which 
were  overruled  at  the  Special  Term,  and  the  report  of  the  commissioners 
confirmed,  whereupon  the  property  owner  appealed. 

The  commissioners  based  their  award  for  these  two  parcels  upon  the 
existence  of  an  easement  to  which  the  property  taken  was  subject,  and 
it  seems  to  be  conceded  that,  if  the^e  two  parcels  of  land  were  subject 
to  no  easement,  the  commissioners  proceeded  upon  the  wrong  theory, 
and  the  court  should  have  sent  the  report  back  to  the  commissioners 
for  correction.  The  learned  judge  at  Special  Term,  in  confirming  the 
report  of  the  commissioners,  said  that  "the  original  existence  of  the 
easement  is  not  open  to  question,"  and  proceeded  to  discuss  the  claim 
of  the  appellants  that  whatever  easement  was  created  by  the  conveyances 
to  which  attention  will  be  called  had  been  lost  by  the  appellant's  ad- 
verse possession  of  the  property  included  within  the  bounds  of  parcels 
8  and  9  upon  the  damage  map. 
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There  is  no  substantial  dispute  atxwt  the  facts.  Prior  to  the  year 
18G0  a  piece  of  property  extending  from  the  Kingsbridge  Road  to  the 
Harlem  river,  and  from  what  is  now  211th  to  216th  streets,  was  owned 
by  John  H.  Dyckman.  It  seems  that  he  had  prepared  a  map  of  that 
property,  which  was  dated  January  10,  1860.  Upon  that  map  certain 
streets  and  avenues,  designated  as  211th  to  216th  streets,  inclusive, 
and  Ninth  and  Tenth  avenues  were  laid  out,  although  no  map  of  the 
city  of  New  York  for  this  locality  has  been  filed,  and  no  such  streets  and 
avenues  had  been  laid  out  by  the  public  authorities.  On  January  23. 
1860,  Dyckman  conveyed  the  entire  property  to  one  Sacchi,  without  ref- 
erence to  the  map  and  without  reference  to  any  of  the  avenues  or  streets 
upon  it.  On  January  30,  1860,  after  Sacchi  acquired  title  to  the  prop- 
erty, the  Dyckman  map  was  filed  in  the  office  of  the  register  of  the 
county  of  New  York,  and  Sacchi  sold  and  conveyed  the  lots  into  which 
the  tract  of  land  was  divided.  Title  to  damage  parcel  No.  8  was  ac- 
quired by  the  appellant  as  follows :  Lots  272  to  277,  inclusive,  were 
conveyed  by  Sacchi  to  one  Bull  by  warranty  deed  dated  December  31, 
1863,  and  ^  Bull  to  one  Burling  by  warranty  deed  dated  January 
26,  1865.     These  lots  were  conveyed  by  the  following  description: 

"All  thoee  lots,  pieces,  or  parcels  of  land  situate  in  the  Twelfth  Ward  of 
the  city  of  New  York,  being  part  of  premises  designated  on  a  map  entitled  "Map 
of  547  Txits  in  the  Twelfth  Ward  of  the  dty  of  New  Tork  Belonging  to  John 
H.  Dyckman,'  made  by  Andrew  Findlay,  surveyor,  10th  January,  1800.  and 
filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York,  and  which 
said  lots  hereby  conveyed  are  bounded  and  described  as  follows:  •  •  • 
Second.  All  those  six  lots  which  on  the  said  map  are  designated  by  the  num- 
bers 272  to  277,  inclusive,  which  taken  together  are  bounded  as  follows:  Be- 
ginning at  a  point  on  the  northerly  side  of  Two  Hundred  and  Fourteenth 
street,  five  hundred  feet  easterly  from  the  northeast  come^  of  said  Two  Hun- 
dred and  Fourteenth  street  and  Tenth  avenue ;  running  thence  southerly,  in  a 
line  parallel  with  Tenth  avenue,  thirty  feet,  to  the  center  of  the  said  Two 
Hundred  and  Fourteenth  street;  thence  westerly,  In  a  straight  line  ttiroagh 
the  center  of  the  said  Two  Hundred  and  Fourteenth  street  one  hundred  and 
fifty  feet;  thence  northerly,  in  a  line  parallel  with  the  Tenth  avenae,  one 
hundred  and  thirty  feet  to  the  center  of  the  block  between  Two  Hundred  and 
Fourteenth  and  Two  Hundred  and  Fifteenth  streets;  thence  easterly.  In  a 
straight  line  through  the  center  of  said  block,  one  hundred  and  fifty  feet: 
thence  southerly,  in  a  line  parallel  with  the  Tenth  avenue,  one  hundred  feet 
to  the  northerly  side  of  Two  Hundred  and  Fourteenth  street,  the  point  or 
place  of  beginning." 

Burling  having  thus  acquired  title  to  these  lots  by  a  description 

which  included  one-half  of  214th  street,  conveyed  them  to  the  ai>- 

pellant  by  warranty  deed  dated  January  26,  1867.  The  description 
in  this  deed  is  as  follows : 

"All  those  certain  lots,  pieces,  or  parcels  of  land  situated  in  the  Twelth 
Ward  o"f  the  city  of  New  York,  being  part  of  premises  desi^iated  upon  a 
'Map  of  547  Lots  in  the  Twelfth  Ward  of  the  city  of  New  York  Belonging  to 
John  H.  Dyckman,'  made  by  Andrew  Findlay,  surveyor,  January  10, 1860,  and 
filed  In  the  office  of  the  clerk  of  the  city  and  county  of  New  York,  wblch  said 
lots  hereby  conveyed  are  bounded  and  described  as  follows:  •  •  •  Sec(Hid. 
All  those  «lx  lots  which  on  the  said  map  are  designated  by  the  nnmbers  272  to 
277,  Inclusive,  and  which  are  adjoining  Two  Hundred  and  Fourteenth  street 

•  •    *    Together  with  one-half  of  the    streets  and   avenues  in  front  of  and  ad- 
joining to  all  the  above  specified  and  numbered  lots  hereby  sold  and  cmveyed. 

*  *     *    The  said  several  lots  above  mentioned  and  numbered  are  parts  aad 
parcels  of  the  premtses  conveyed  by  Peggy  and  John  H.  Dyduuan  by  warranty 
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deed  and  with  fnll  covenants  to  Gnstavns  A.  Sacchl,  dated  Jannary  23,  1860, 
ud  recorded  Jannary  30,  1860,  and  all  wblcb  said  lots  above  mentioned  are 
more  porticnlarly  described  In  the  deed  of  Julia  W.  Bull,  widow  of  tbe  late 
Thomas  S.  Bull,  dated  the  26th  day  of  January,  1865,  and  recorded  October  16, 
1866,  to  Gilbert  Burling,  to  which  said  deed  reference  Is  hereby  had  md  made 
to  a  more  particular  description  of  the  premises  hereby  conveyed." 

The  title  of  the  appellant  to  damage  parcel  No.  9  was  acquired  as 
follows :  Sacchi,  by  a  deed  dated  the  31st  of  December,  1863,  conveyed 
to  Louisa  Fischer  Sacchi  lots  266  to  271,  inclusive,  on  the  map,  by 
substantially  the  same  description  as  pared  No.  8,  except  that  the  six 
lots  conveyed  adjoined  on  the  east  the  lots  of  which  damage  parcel 
No.  8  was  a  part.  Louisa  Fischer  Sacchi  conveyed  the  same  premises 
to  the  appellant  by  deed  dated  January  26,  1867,  by  substantially  the 
same  description,  with  the  exception  of  the  lot  numbers  upon  the  map. 
The  conveyance  of  parcel  No.  9  was  of  the  same  date  as  parcel  No.  8. 
So  far  as  appears  from  this  record  all  of  the  other  lots  fronting  on 
214th  street  were  sold  by  deeds  dated  January  24,  1860,  and  recorded 
January  30,  1860.  Each  one  of  these  conveyances  contained  substan- 
tially the  same  description  as  that  employed  in  the  conveyance  to  the 
appellant's  gp^ntors,  and  included  the  fee  of  214th  street  to  the  center 
line  of  the  street  in  front  of  the  property  conveyed. 

After  Sacchi  had  conveyed  the  premises  on  214th  street,  including  the 
bed  of  the  street,  with  the  exception  of  the  12  lots  and  one-half  of 
214th  street  in  front,  which  was  subsequently  conveyed  to  appellant's 
grantor,  did  there  exist  an  easement  to  which  the  portion  of  214th  street 
reserved  by  Sacchi  was  subject?  That  question  must  be  determined 
by  the  situation  as  it  existed  after  Sacchi  had  conveyed  all  of  the 
property  on  214th  street,  with  the  exception  of  these  12  lots  which 
are  now  owned  by  the  appellant.  Whatever  interest  Sacchi  had  in 
those  lots,  including  the  portion  of  the  street  upon  which  they  abutted, 
has  passed  to  the  appellant,  and,  unless  there  existed  an  easement 
after  Sacchi  had  conveyed  the  other  lots  on  214th  street,  the  property 
was  not  subject  to  an  easement  when  acquired  by  the  appellant's  grantor. 
In  these  various  conveyances  the  lots  were  described  by  reference  to 
the  map,  but  the  property  conveyed  was  an  absolute  estate  in  fee  sim- 
ple to  one-half  of  the  street  on  which  the  lots  abutted.  No  easement 
was  expressly  reserved,  and  if  one  was  reserved  it  must  be  by  implica- 
tion. There  was  conveyed  an  estate  in  fee  simple  in  and  to  the  prop- 
erty conveyed,  which  included  one-half  of  the  street.  The  express 
terms  of  these  conveyances  are  inconsistent  with  an  intention  that  this 
street  should  remain  open,  either  as  a  public  street  or  for  the  use  of 
the  owners  of  the  other  lots.  That  each  grantor  of  a  lot  or  lots  to 
whom  was  conveyed  the  absolute  unincumbered  fee  of  one-half  the 
street  became  the  owner  of  that  property,  free  from  any  easement  in 
favor  of  the  grantees  of  adjoining  lots  upon  the  street,  seems  to  me  to 
follow  from  the  express  language  used  in  the  deeds,  where  there  is 
no  easement  of  any  kind  reserved  to  each  grantee.  It  was  undoubt- 
edly contemplated,  when  these  conveyances  were  made,  that  at  some 
future  time  there  would  be  a  street,  which  would  coincide  with  the 
street  as  laid  down  on  the  map ;  but  it  seems  to  me  that  it  was  entirely 
inconsistent  with  the  description  in  these  conveyances  to  infer  what 
was  intended  by  the  grants  to  create  either  a  street  for  the  use  of  the 
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public  or  the  gnintees  of  the  other  lots.  There  would  undoubtedly 
arise  by  implication  a  right  of  way  of  necessity  from  these  lots  to  an 
abutting  avenue,  but  the  only  street  that  abutted  upon  the  premises 
at  the  time  was  the  Kingsbridge  Road  on  the  west ;  the  Harlem  river 
being  on  the  east.  I  suppose  that  the  grantee  of  any  of  these  lots  would 
be  entitled  to  access  to  the  lots  to  and  from  Kingsbridee  Road.  I 
do  not  think,  however,  that  upon  this  record  it  appears  that  the  por- 
tion of  the  street  called  214th  street  upon  the  map,  retained  by  Sacchi, 
was  subject  to  an  easement  or  right  of  way  of  any  of  the  adjoining 
property  owners.  He  then  conveyed  the  remainder  of  the  property 
fronting  on  214th  street  as  laid  out  on  the  map,  including  the  bed  of 
the  street,  to  the  appellant's  grantors,  and  the  appellant  has  succeed- 
ed to  Sacchi's  title  by  conveyances  containing  descriptions  of  the  prop- 
erty expressly  including  this  portion  of  the  street  conveyed.  Immedi- 
ately upon  the  appellant's  acquiring  title  to  this  property  he  proceeded 
to  inclose  what  he  had  purchased  by  a  substantial  inclosure,  which  in- 
cluded the  bed  of  one-half  of  214th  street  upon  which  his  property 
abutted,  and  that  inclosure  has  been  maintained  from  the  date  of  the 
conveyance  in  1867,  to  the  time  when  this  proceeding  was  commenced, 
a  period  of  nearly  40  years.  The  learned  judge  at  Special  Term,  in 
disposing  of  the  claim  by  the  appellant,  said : 

"The  character  of  the  neighborhood  was  siich  that  there  was  no  need  for 
any  defined  path  along  the  line  of  214th  street,  or  some  other  streets,  out- 
lined on  the  map,  In  view  of  the  manner  In  which  the  land  was  nsed.  The 
streets  thus  outlined  by  the  map  and  referred  to  in  the  several  deeds  were  to 
be  of  value  to  the  purchasers  of  the  lots  into  which  the  land  was  divided  when 
the  use  of  the  lots  required  the  use  of  the  streets ;  but,  for  the  period  of  delay 
before  the  development  of  the  city  reached  the  point  where  these  lots  might 
profitably  take  the  outward  character  of  the  city  lots,  the  easement  of  way  on 
the  line  of  the  streets  was  not  of  present  value,  and  its  nonuse  was  In  no  sense 
significant  of  an  intention  to  abandon  It  upon  the  part  of  those  to  whom  the 
right  of  way  bad  been  reserved." 

I  do  not  suppose  that  the  intention  of  those  to  whom  a  right  of  way 
had  been  reserved,  if  any  such  there  were,  was  a  very  material  inquiry 
in  determining  whether  the  appellant  had  acquired  by  adverse  posses- 
sion the  property  free  from  the  easement.  It  is  what  the  appellant 
intended  to  do  with  his  land  that  he  had  purchased  that  is  material 
and  it  seems  to  me  that  the  evidence  is  quite  conclusive  that  he  intended 
to  exclude  from  that  property  all  other  persons  who  might  claim  any  right 
to  it  or  to  its  use.  He  was  in  the  absolute  possession  of  the  property. 
He  claimed  it  under  a  deed  which  conveyed  it  to  him  by  metes  and 
bounds.  He  maintained  about  it  a  substantial  inclosure.  If  any  of 
the  owners  of  the  other  lots  upon  214th  street  intended  to  claim  any 
right  to  use  this  strip  of  land  that  had  been  retained  by  Sacchi  after 
he  had  conveyed  the  balance  of  the  property  in  214th  street  to  others, 
they  were  bound  to  assert  that  right  within  20  years  after  the  appellant, 
having  acquired  the  title  to  the  property,  had  inclosed  it  with  a  sub- 
stantial inclosure,  excluding  all  others  from  any  interference  with  it 
We  held  in  Matter  of  Fairmount  Place,  73  App.  Div,  394,  77  N.  Y. 
Supp.  31,  that  an  easement  or  right  to  use  a  portion  of  a  piece  of  ground 
which  was  subject  to  an  easement,  laid  out  as  a  street,  could  be  lost  by 

nuser  for  20  years,  where  the  land  had,  during  that  period,  been 
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occupied  adversely.  In  none  of  the  cases  cited  was  it  held  that  the 
owner  of  lands  subject  to  an  easement  could  not  acquire  an  unincum- 
bered title  to  the  land  by  an  adverse  possession  of  over  20  years. 

I  think,  therefore,  that  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  report  sent  back  to  the  com- 
missioners for  correction  in  accordance  with  the  views  here  expressed. 
All  concur. 


aoo  App.  DlT.  588.) 

McKBNNA  T.  TULLT  et  aL 

(Snpreme  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

DlSOOVEBT — EXAJONATION  Of  AdVESSK  PjUTT  BeIOBB  T«T*T.. 

Where,  In  an  action  for  the  speciflc  performance  of  a  contract  for  the 
sale  of  land,  the  complaint  alleged  a  conspiracy  whereby  defendant, 
bonnd  to  convey,  had  with  the  knowledge  of  the  other  defendants  trans- 
ferred the  property  sought  to  be  obtained,  and  had  so  Incumbered  It  with 
mortgages  that  plaintiff  could  not  have  the  relief  sought  without  setting 
aside  such  conveyances,  and  demanded  that  one  of  the  defendants  be  ad- 
judged a  trustee  of  the  land  for  plaintiff,  and  asked  for  an  accounting  for 
the  rents,  plaintiff  was  entitled  to  examine  defendants  before  trial,  pur- 
suant to  Code  Civ.  Proc.  S  873,  since  the  examination  sought  was  not  for 
the  purpose  of  obtaining  Information  concerning  the  defense,  but  for  the 
purpose  of  establishing  the  cause  of  action. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16,  Cent  Dig.  Discovery,  {  63.] 

Appeal  from  Special  Term. 

Action  by  Thomas  P.  McKenna  against  Michael  Tully  and  others. 
From  an  order  denying  a  motion  to  vacate  an  order  for  the  examination 
of  defendants  Michael  Tully  and  others  before  trial,  they  appeal.  Af- 
firmed. 

Argued  before  O'BRIEN,  P.  ].,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

John  P.  Everett,  for  appellants. 
Isaac  W.  Goodhue,  for  respondent 

CLARKE,  J.  Appeal  from  an  order  providine  for  examination 
before  trial,  pursuant  to  section  873  of  the  Code.  The  appellants  urge 
as  a  reason  why  this  order  should  be  reversed  that  the  examination  is 
sought  merely  for  the  purpose  of  prying  into  the  defense,  and  therefore 
ought  to  be  "prohibited.  They  allege:  That  this  is  an  action  for  the 
specific  performance  of  a  contract  for  the  sale  of  land,  and  that  all  that 
plaintiff,  would  be  required  to  do  would  be  to  prove  the  contract,  his 
performance,  and  the  breach.  That  the  defendants  then  assume  the 
burden  of  showing  that  the  transfers  of  which  he  comfilains  were  made 
without  notice,  in  good  faith,  and  for  a  valuable  consideration.  Sey- 
mour V.  McKinstry,  106  N.  Y.  242,  12  N.  E.  348,  14  N.  E.  94.  That, 
being  matters  of  defense,  an  examination  will  not  be  allowed  "where 
the  object  is  to  obtain  information  concerning  an  adversary's  case  or  de- 
fense. *  •  *  They  are  only  allowed  when  the  object  is  to  obtain 
evidence  essential  to  the  moving  party's  case  or  defense."  Dudley  v. 
N.  Y.  Filter  Co.,  80  App.  Div.  166,  80  N.  Y.  Supp.  529.  Those  propo- 
sitions correctly  state  the  law,  but  are  misapplied  to  the  facts  in  this 
96  N.Y.S.— 36 
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case.  All  of  the  parties  soue^ht  to  be  examined  are  defendants  in  the 
action,  which  is  in  equity.  The  complaint  sets  ap  a  conspiracy  whereby 
the  defendant  TuUy,  with  the  knowledge  of  the  other  defendants,  has 
transferred  the  title  to  the  property  sought  to  be  obtained,  and  has  so 
incumbered  it  with  mortgages  that  plaintiff  caimot  have  the  relief 
sought  without  setting  aside  said  several  instruments.  He  demands, 
inter  alia,  that  the  defendant  Simpson  be  adjudged  to  be  a  trustee  for 
this  plaintiff,  and  that  as  such  he  holds  the  title  to  the  lands  and  premises 
affected  W  this  action ;  that  he  be  directed  to  convey ;  that  he,  as  well  as 
Michael  Tully  and  James  F.  Tully,  be  directed  to  account  for  the  rents 
and  prc£ts;  and  that  an  injunction  issue  restraining  said  defendants 
from  receiving  the  rents  and  profits,  and  that  a  receiver  be  appointed. 
In  order  to  establish  the  cause  of  action  set  up  and  to  obtain  the  relief 
demanded,  it  therefore  becomes  necessary  for  the  plaintiff  to  afiSrma- 
tively  establish  the  facts  in  regard  to  the  various  transactions  respect- 
ing which  he  desires  an  examination.  Therefore  he  comes  directly 
within  the  rule,  as  the  testimony  is  sought  to  uphold  his  cause  of  action, 
and  not  to  destroy  a  defense. 

The  order  is  proper,  and  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


McKENNA  V.  SIMPSON  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    December  8,  IMS.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  P.  McKenna  against  Thomas  Simpson  and  others. 
From  an  order  denying  a  motion  to  vacate  an  order  for  the  examination 
of  defendants  Thomas  Simpson  and  others  before  trial,  they  appeal. 
Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

L.  M.  Berkeley,  for  appellants.  ' 

Isaac  W.  Goodhue,  for  respondent. 

PER  CURIAM.  For  the  reasons  stated  in  the  opinion  handed  down 
herewith  in  McKenna,  Respondent,  v.  Tullv  et  al.,  Appellants,  96  N.  Y. 
Sum).  661,  the  order  appealed  from  should  be  affirmed,  with  $10  cosb! 
and  disbursements. 


(109  App.  DlT.  566.) 

In  re  COOPER'S  WII/I* 

In  re  BOWB3R8. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1905.) 

WnX8 — COWSTBUOTION — Rekaiitoeb. 

Under  a  will  glTing  the  reelduary  estate  to  tbe  executors,  la  tmat  to 
pay  tbe  income  to  B.  for  life,  and  proTiding,  "From  and  after  the  deatii 
of  B.,  I  direct  my  executors  and  trustees  to  convey  my  entire  residuary 
estate,  with  all  accumulations  of  Interest  then  on  band,  to  my  heirs  at 
law  and  next  of  kin,  whomsoever  they  may  be,"  the  gift  over  after  the 
death  of  the  life  tenant  is  to  testator's  next  of  kin  living  at  the  death 
of  the  life  tenant 


Digitized  by 


Google 


Sup.  Ct)  IN  RE  coopeb's  will.  663 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  John  M.  Bowers,  as  sole  surviving  executor  of  and  trustee 
under  the  will  of  William  B.  Cooper,  Jr.,  deceased.  From"  the  decree 
ordering  distribution  of  the  estate,  appeal  is  taken.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

James  W.  Gerard,  for  appellants. 

James  E.  Duross,  for  respondent  executrix 

L,atham  G.  Reed,  for  respondent  trustee. 

PATTERSON,  J.  By  a  decree  of  a  surrogate  of  the  county  of 
New  York  distribution  was  made  of  the  estate  of  William  B.  Cooper, 
Jr.  The  decree  declares  that  the  respondent,  Matilda  H.  Cooper,  as 
executrix  of  Edward  A.  Cooper,  is  entitled  to  share  in  the  distribu- 
tion of  the  estate.  The  determination  of  the  surrogate  necessarily 
involved  the  construction  of  a  clause  of  Mr.  Cooper's  will.  After 
directing  the  pa)anent  of  his  debts  and  funeral  expenses,  the  testator 
gave  a  legacy  to  his  friend  Harriette  L.  Berlin,  and  then  all  the  rest, 
residue,  and  remainder  of  his  estate,  of  every  name  and  nature,  to  his 
executors  upon  special  trust  and  confidence  to  enter  in  and  upon  the 
same,  to  sell  and  dispose  of  the  real  estate,  to  get  in  and  dispose  of 
the  personal  property,  and  to  have  and  to  hold  the  same,  to  receive 
the  rents,  issues,  and  profits  thereof,  or  arising  therefrom,  or  arising 
from  any  reinvestment  thereof,  and  after  taking  a  reas(xiable  com- 
pensation, which  the  testator  fixed  at  6  per  cent.,  both  upon  corpus 
and  income,  in  lieu  of  the  statutory  commissions,  to  apply  the  said  net 
income,  rents,  issues  and  profits  to  the  use  of  Harriette  L,.  Berlin  for 
and  during  the  term  of  her  natural  life.  The  testator  then  provided 
as  follows: 

"From  and  after  tbe  death  of  the  said  Harriette  L.  Berlin,  I  direct  my 
executors  and  truBtees,  and  the  survivor  of  them,  and  his  snccessor  and  buc- 
ceesors,  to  transfer,  set  over,  and  convey  my  entire  residuary  estate,  with  all 
accnmulations  of  income  then  on  hand,  to  my  heirs  at  law  and  next  of  kin, 
whomsoever  th^  may  be." 

The  testator  died  on  the  25th  day  of  September,  1891.  Mrs.  Berlin, 
the  primary  beneficiary,  died  on  the  9th  day  of  August,  1904.  Edward 
A.  Cooper,  a  brother  of  the  testator,  died  during  the  lifetime  of  Har- 
riette L.  Berlin,  namely,  on  the  20th  of  January,  1902,  leaving  a  last 
will  and  testament  by  which  he  appointed  his  wife,  Matilda  H.  Cooper, 
his  executrix  and  sole  legatee.  'The  testator's  sisters,  Katherine  M. 
and  Alice  B.,  and  his  brother,  Theodore  P.  Cooper,  and  a  nephew, 
Henry  W.  Cooper,  son  of  a  deceased  brother,  survived  Mrs.  Berlin, 
the  life  beneficiary.  The  question  now  arising  is :  Who  are  entitled 
under  the  clause  of  the  will  above  quoted  to  take  the  interests  in  re- 
mainder ?  The  surrogate  found  that  Matilda  H.  Cooper  was  entitled 
to  take  a  share  under  the  will  of  her  husband,  for  the  reason  that 
the  remainders  were  vested  in  all  the  brothers  and  sisters  of  the  testa- 
tor. In  other  words,  the  question  is  whether  the  estate  should  be 
divided  into  five  parts,  or  be  wholly  divided  among  the  four  persons 
answering  the  description  of  next  of  kin  at  the  death  of  Mrs.  Berliik^ 
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The  inquiry  is,  of  course,  to  ascertain  the  intention  of  the  testator, 
and  it  seems  to  us  that  the  learned  surrogate  was  wrong  in  his  in- 
clusion of  Edward  A.  Cooper  as  one  of  the  next  of  kin.  It  is  quite 
apparent,  from  the  structure  of  the  instrument,  that  the  primary  ob- 
ject of  the  testator  was  to  provide  for  Mrs.  Berlin.  The  estate  was  in 
the  trustees  for  the  purpose  of  the  trust.  There  is  no  gift  of  a  re- 
mainder that  vested  either  in  interest  or  possession  until  Mrs.  Berlin's 
death,  and  unless  we  entirely  misconstrue  the  meaning  of  the  testa- 
tor he  so  intended.  The  gift  over  is  after  the  death  of  the  life  tenant, 
and  is  to  be  found  only  in  the  direction  to  convey.  It  is  not  the  case 
of  the  death  of  a  life  beneficiary  in  the  lifetime  of  the  testator,  but 
here  is  a  specific  direction  to  convey  on  the  expiration  of  a  trust 
term  an  estate  to  those  then  entitled  to  take,  or,  as  the  testator  says 
in  his  own  words,  "whomsoever  they  may  be."  Words  of  futurity 
are  annexed  to  the  gift,  and  it  is  plain,  we  think,  that  the  testator  did 
not  intend  that  there  should  be  an  ascertainment  of  the  persons  who 
would  take  ultimately  until  after  the  death  of  the  life  beneficiary  and 
the  expiration  of  the  trust  for  her  benefit.  Then  the  corpus  was  to  be 
transferred  to  those  who  would  be  heirs  at  law  or  next  of  kin,  "whom- 
soever they  may  be,"  not  "whomsoever  they  now  are."  We  are  to 
give  effect  to  wills  according  to  the  intention  of  the  testator,  and  not 
according  to  what  we  think  might  be  a  proper  testamentary  disposi- 
tion. There  was  no  vesting  of  remainders  in  this  case,  such  as  would 
include  the  deceased  brother  of  the  testator.  The  learned  surrogate 
says  that  the  testator  was  quite  indifferent  as  to  who  the  persons 
should  be  who  would  respond  to  the  description  of  heirs  at  law  or 
next  of  kin,  and  in  that  remark  we  concur ;  but  the  testator  manifestly 
left  it  to  those  who  as  his  then  next  of  kin  could  take  upon  the  death 
of  Mrs.  Berlin. 

There  is  an  appeal  concerning  the  commissions  awarded  to  the  ex- 
ecutor ;  but,  as  that  has  been  withdrawn  by  a  written  stipulation  filed 
with  this  court,  it  will  not  be  given  further  consideration.  The  decree 
of  the  surrogate  is  affirmed  so  far  as  the  executor's  commissions  are 
involved,  and  it  is  reversed  so  far  as  the  distribution  is  allowed  among 
the  five,  instead  of  four,  persons  answering  the  description  of  next  of 
kin  of  the  testator  at  the  time  of  the  expiration  of  the  trust  estate, 
with  costs  to  the  appellant  and  executor  to  be  paid  out  of  the  estate. 

Decree  modified  accordingly.    All  concur. 


a09  App.  DIv.  5ir..> 

IiA  GRAVE  T.  HEOiLINOBR. 
{SnprenM  Conrt,  Appellate  Division,  First  Department   December  8,  1905.) 

MOBTaAOE»— IiEAVK  TO  ComfXRCE  SECOND  ACTION  ON  MOBTOAQX  DEBT. 

Under  Oode  C?iv.  Proc.  §  1628,  providing  that  while  an  action  to  fore- 
close a  mortgage  on  real  property  is  pending,  or  after  final  judgment  for 
plaintiff  thereon,  no  other  action  shall  be  commenced  or  maintained  to 
recover  any  part  of' the  mortgage  debt  without  leave  of  the  court  in  whidi 
the  former  action  was  brought,  leave  to  commence  such  an  action  to  re- 
cover the  unpaid  part  of  a  bond  secured  by  mortgage  will  not  be  denied 
merely  because  the  obligor  claims  to  have  a  defense  to  the  action,  but  the 
question  whethw  the  defense  la  valid  should  be  litigated  on  the  trial 
4f  the  action. 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Sophie  La  Grave  against  Leopold  Hellinger.  Frcrni  an 
order  granting  application  for  leave  to  commence  an  action  to  recover 
the  amount  due  on  a  bond  secured  by  mortgage,  under  Code  Civ.  Proc. 
§  1628,  defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Harold  Nathan,  for  appellant. 

W,  J.  Lippmann,  for  respondent. 

INGRAHAM,  J.  The  appellant  does  not  contend  that  the  full  amount 
of  the  mortgage  was  actually  paid.  He  does  claim,  however,  that  he 
has  a  valid  defense  to  any  claim  made  for  the  balance  of  the  bond 
secured  by  the  mortgage  that  was  unpaid.  Section  1628  of  the  Code 
of  Civil  Procedure  provides  that: 

"Whllo  an  actloa  to  foreclose  a  mortgage  upon  real  property  la  pending,  or 
after  final  Judgment  for  the  plaintiff  tbereon,  no  other  action  shall  be  commenc- 
ed or  maintained,  to  recover  any  part  of  the  mortgage  debt,  without  leave  of 
tbs  court  In  which  the  former  action  was  brought" 

While  it  is  well  settled  that  to  justify  the  granting  of  an  order  under 
this  provision  the  moving  party  must  show  a  substantial  reason  why 
the  liability  upon  a  bond  secured  by  a  mortgage  was  not  enforced  in 
the  foreclosure  action,  and  that,  if  it  appears  for  any  reason  that  it 
would  be  inequitable  for  the  mortgagee  to  enforce  the  bond  after  the 
mortgage  had  been  .foreclosed,  the  application  should  be  denied,  yet 
the  mere  fact  that  the  obligor  upon  the  bond  claims  to  have  a  defense 
to  the  action  to  enforce  the  mortgage  should  not  prevent  a  mortga- 
gee from  presenting  the  question  as  to  the  liability  of  the  obligor  upon 
the  bond  in  a  regular  way  upon  the  trial  of  an  action.  The  object  of 
this  provision  was  "to  prevent  oppressive  litigation  by  the  multiplica- 
tion of  actions  against  the  several  persons  who  might  be  liable  for 
the  same  mortgage  debt,  and  to  require  all  of  the  parties  interested 
in  its  payment  to  be  brought  into  the  same  suit,  and  thus  settle  their 
respective  liabilities  in  one  comprehensive  action."  Vanderbilt  v. 
Schreyer,  91  N.  Y.  892.  The  right  to  enforce  the  first  payment  that 
became  due  upon  the  bond  and  mortgage  in  question  had  been  trans- 
ferred prior  to  the  commencement  of  the  action  to  foreclose  the  mort- 
gage upon  the  property,  and  that  right  has  now  vested  in  the  moving 
party.  Whether  or  not  this  is  sufficient  to  enable  the  moving  party 
to  obtain  a  judgment  against  the  obligor  upon  the  bond  should  be 
determined  upon  the  trial  of  the  action,  rather  than  upon  this  motion. 
Unless  the  claim  for  this  first  payment  was  extinguished  under  the 
doctrine  of  merger,  as  before  stated,  it  is  quite  apparent  that  the  money 
has  not  been  paid.  Whether  the  agreement  between  the  mortgagee 
and  Brown  and  his  sister  (plaintiff's  assignor)  discharged  the  defendant 
is  also  a  question  which  should  be  tried,  and  not  determined  upon  affi- 
davit. 

In  view  of  the  facts  shown,  without  in  any  way  intimating  an  opin- 
ion as  to  the  liability  of  the  defendant,  we  think  the  court  below  was 
justified  in  allowing  the  question  as  to  the  liability  of  the  obligor  upon 
this  bond  to  be  tried  in  an  action ;  and  the  order  appealed  from  should 
therefore  be  affirmed,  with  $10  costs  and  disbursements.    All  com — 
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OONLEN  ▼.  BIZEIt  et  al. 

(Supreme  Ootirt,  Appellate  Division,  First  Department    December  8.  1906.) 

1.  PABTmoiT — 8az«s — ^Pbofebtt  Subject  to  Restbictivs  OoTENAiiTa — VAiuamm 

TO  KAKE  KitOWK — ReZJET  FBOM  PdBCHASE. 

Under  Code  Olv.  Proc.  {  1878,  declaring  that,  if  property  sold  at  jodldal 
sale  is  subject  to  dower  charge  or  lien,  that  fact  mnat  be  declared  at  the 
time  of  sale,  failure  to  make  known  that  property  sold  at  partition  sale 
is  subject  to  a  restrlctlye  covenant  not  to  erect  certain  kinds  of  tmUdings 
or  maintain  certain  kinds  of  business  entitled  the  purchaser  to  be  relieved 
from  his  purchase  on  proof  that  such  restrictions  decreased  the  value  of 
the  land. 

2.  Appeal — ^Apfealabue   Obdebs. 

An  order  denying  a  motion  for  leave  to  renew  on  new  affldavlta  a  mo- 
tion to  be  relieved  from  a  purchase  at  Judicial  sale  Is  appealable. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  H.  Conlen  against  Rosanna  Rizer  and  others  for 
partition.  The  premises  were  ordered  to  be  sold,  and  Otto  Gerdau 
purchased  at  the  sale.  From  an  order  denying  his  motion  to  be  re- 
lieved from  his  purchase,.and  from  an  order  denying  a  motion  for 
leave  to  renew  the  motion  on  additional  papers,  the  purchaser  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

P.  R.  Minrath,  for  af^ellant. 

Francis  S.  McGrath,  for  respondent  Conlen. 

Louis  W.  Dinkelspiel,  for  respondents  Walsh,  Daly,  and  Madigan. 

LAUGHLIN,  J,  The  motion  was  made  upon  the  ground  that  the 
premises  were  subject  to  certain  restrictive  covenants  not  specified 
in  the  terms  of  sale  and  not  made  known  to  the  purchaser.  The  lot 
is  one  of  many  together  forming  the  Jacob  Haisen  tract,  so  called. 
In  the  year  1873  Sie  executors  of  Jacob  Haisen  duly  conveyed  the 
entire  tract,  subject  to  restrictive  covenants  which  are  made  the  basis 
of  the  motion  and  are  as  follows: 

"The  party  of  the  secMid  part  for  herself,  her  heirs  and  assigns,  doth  hereby 
covenant  to  and  with  the  parties  of  the  first  part,  their  successors  and  assigns, 
and  with  the  owners  for  the  time  being  of  the  adjacent  lots  Jointly  and  sever- 
ally, that  neither  party  of  the  second  part  nor  her  heirs  or  assigns,  shall  at 
any  time  hereafter  erect  any  building  within  forty  feet  of  the  front  of  said 
premises,  except  of  brick  or  stone,  with  roofs  of  slate  or  metal,  and  will  not 
erect  or  permit  upon  any  part  of  said  premises  any  stable  of  any  kind,  coal 
yard,  slaughter  house,  meat  abop,  tallow  chandlery,  steam  engine,  smith  shop, 
forge,  furnace,  brass  foundry,  nail  or  other  iron  factory,  or  any  manufactory 
of  glass,  gunpowder,  starch,  glue,  varnish,  vitriol.  Ink,  petroleum,  or  turpen- 
tine, or  any  cooper's,  carpenter's  or  cabinet  maker's  shop,  or  any  establish- 
ment for  tanning,  dressing,  preparing,  or  keeping  skins,  hides,  or  leather,  or 
any  brewery,  distillery,  sugar  refinery,  or  bakery,  or  drinking  or  lager  beer 
establishment  circus,  menagerie,  or  public  show  or  exhibition  of  animals,  rail- 
road depot  railroad  stable,  car,  engine,  or  tenement  house,  or  any  other  trade, 
manufactory,  business,  or  calling  which  may  be  in  any  wise  dangerous,  noxious, 
or  offensive  to  the  neighboring  inhabitants,  and  that  no  building  shall  be  wect- 
ed  i^on  the  said  lands,  or  any  part  of  them,  which  shall  contain  any  alley  or 
entrance  running  through  for  ingress  or  egress  to  rear  buildings.  And  it  Is 
declared  that  this  covenant  is  a  lien,  and  runs  with  said  lands,  and  binds  the 
persona  sdaad  thereof  for  the  time  being." 
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The  appellant  showed  by  his  own  affidavit  that  before  bidding  he 
caused  inquiry  to  be  made  as  to  the  terms  of  sale  and  the  nature  of 
the  lease  and  party  wall  agreement,  subject  to  which  the  premises 
were  to  be  sold,  and  that  he  was  not  aware  of  these  restrictive  cove- 
nants until  informed  by  counsel  whom  he  had  employed  to  examine 
the  title  after  he  purchased  the  property.  The  only  attempted  con- 
tradiction of  these  facts  was  by  affidavit  showing  that  the  purchaser 
had  been  a  tenant  of  the  premises  for  many  years,  which  is  perfectly 
consistent  with  his  lack  of  knowledge  as  to  the  legal  title.  The 
appellant  further  showed  by  his  own  affidavit  that  he  would  not  have 
made  the  bid  on  which  the  property  was  struck  off  to  him,  had  he 
known  of  these  restrictive  covenants,  and  by  the  affidavits  of  experts 
that  the  restrictive  covenants  materially  depreciated  the  market  value 
of  the  premises.  On  the  other  hand,  as  migl^t  be  expected,  affidavits 
of  experts  were  presented  giving  it  as  their  opinion  that  the  restrict- 
ive covenants  increased  the  market  value,  owing  to  the  fact  that  the 
surrounding  lots  were  subject  to  like  restrictions. 

The  respondents  cite  Kitching  v.  Brown,  180  N.  Y.  414,  73  N.  E. 
241,  which  construed  this  restrictive  covenant,  as  authority  for  their 
contention  that  these  restrictive  covenants  do  not  constitute  an  in- 
cumbrance. That  was  a  suit  in  equity  to  restrain  the  erection  of  a 
modem  apartment  house.  It  was  held  that  this  was  not  a  breach  of 
the  covenant.  The  decision  is  of  little  value  as  an  authority,  when 
the  question,  as  here,  arises  on  the  marketability  of  the  title. 

The  case  of  Riggs  v.  Pursell,  66  N.  Y.  193,  is  relied  upon  by  the  re- 
spondent as  authority  for  the  proposition  that  such  restrictive  cove- 
nants common  to  a  large  tract  in  a  residential  section,  and  made  for 
the  benefit  of  all,  are  presumably  beneficial,  and  that  it  would  not  be  in- 
ferred from  the  covenant  alone  that  the  market  value  of  the  premises 
is  depreciated  thereby,  but  that  the  burden  is  on  the  purchaser  who 
asks  to  be  relieved  to  show  the  fact  by  satisfactory  evidence.  That 
was  an  action  to  foreclose  a  mortgage  on  a  leasehold  interest,  and 
the  first  foreclosure  sale  took  place  before  the  present  Code.  There 
does  not  appear  to  have  then  been  any  statutory  provision  requiring 
that  the  terms  of  sale  in  such  an  action  should  specify  the  incum- 
brance subject  to  which  the  sale  was  made.  Section  1678  of  the  Code 
of  Civil  Procedure  provides  that  on  judicial  sale  of  real  estate,  "if  the 
property,  or  any  part  thereof,  is  to  be  sold  subject  to  a  right  of  dower, 
charge,  or  lien,  that  fact  must  be  declared  at  the  time  of  sale."  This 
provision  of  law  applies  to  such  a  restrictive  covenant,  which  is  in  the 
nature  of  a  charge  or  lien  upon  the  premises.  Kingsland  v.  Fuller, 
31  App.  Div.  314 ,  53  N.  Y.  Supp.  624,  reversed  on  another  point  157 
N.  Y.  607,  62  N.  E.  562.  See,  also,  Ray  v.  Adams,  44  App.  Div.  173, 
60  N.  Y.  Supp.  663;  Scripture  v.  Morris,  38  App.  Div.  377,  66  N.  Y. 
Supp.  476,  affirmed  169  N.  Y.  634,  63  N.  E.  1132 ;  Matter  of  Brennan, 
21  App.  Div.  236, 47  N.  Y.  Supp.  661.  It  is  doubtful,  therefore,  wheth- 
er at  present  the  Riggs  Case  is  authority  for  the  proposition  that 
where  premises  are  sold  at  a  judicial  sale,  and  it  appears  that  there 
was  an  incumbrance  in  the  nature  of  restrictive  covenants,  such  as 
these,  upon  the  premises,  not  specified,  that  the  burden  is  on  the  pur- 
chaser, on  the  application  to  be  relieved  from  the  purchase,  of  show- 
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ing,  not  only  the  existence  and  nature  of  the  incumbrance,  but  that  it 
depreciates  the  market  value  of  the  premises. 

But  that  question  is  not  directly  involved  on  this  appeal,  and  need 
not  be  decided,  for  the  reason  that  the  affidavits  presented  on  behalf 
of  the  purchaser  fairly  bring  the  case  within  the  doctrine  of  the  sec- 
ond appeal  in  Riggs  v.  Pursell,  74  N.  Y.  370,  where  the  decision  on 
the  first  appeal  was  explained  and  limited,  and  where  the  purchaser 
was  relieved.  It  appears  to  us  that  it  requires  little,  if  any,  evidence 
dehors  the  record  to  show  that  such  restrictive  covenants  may  ma- 
teriallv  affect  the  freedom  of  use  and  market  value  of  the  premises ; 
but,  if  such  evidence  be  required,  it  has  been  presented,  and  therefore 
the  purchaser  should  have  been  relieved. 

It  is  contended  on  the  part  of  the  respondents  that  the  order  deny- 
ing the  motion  for  leave  to  renew  the  motion  upon  new  affidavits  was 
not  appealable.  A  motion  for  the  reargument  of  a  motion,  which 
would  be  necessarily  confined  to  the  original  moving  papers,  of 
course  is  not  appealable  (Tucker  v.  Dudley,  104  App.  Div.  191,  93  N. 
Y.  Supp.  355) ;  but  it  is  manifest  that  injustice  may  be  done  if  the  de- 
cision of  the  Special  Term  in  denying  the  leave  of  the  court  to  permit 
the  renewal  of  a  motion  upon  additional  papers  could  never  be  re- 
viewed, and  there  is  abundance  of  authority  that  such  orders  are  ap- 
pealable (Seletsky  v.  Third  Ave.  R.  R  Co.,  44  App.  Div.  632,  60  N.  Y. 
Supp.  405 ;  Matter  of  Bieber,  44  App.  Div.  148,  60  N.  Y.  Supp.  1133 ; 
Veeder  v.  Baker,  83  N,  Y.  166-163 ;  Riggs  v.  Pursell,  supra). 

The  original  moving  papers  showed  the  material  facts  with  respect 
to  the  defect  in  the  title  and  the  lack  of  knowledge  on  the  part  of  the 
purchaser  in  making  the  bid,  and  the  further  fact  that  the  premises 
with  the  respective  covenants  were  less  valuable  than  without  The  ad- 
ditional afiidavits  upon  which  the  motion  for  leave  to  renew  was  made 
amplified  the  origfinal  affidavits  and  set  forth  more  fully  the  know- 
ledge of  the  experts  whose  opinions  were  given  concerning  the  de- 
preciation in  market  value  of  the  property  caused  by  the  restrictive 
covenants. 

It  follows,  therefore,  that  both  orders  should  be  reversed,  with  a 
single  allowance  of  $10  costs  and  disbursements,  and  the  motion  grant- 
ed, with  $10  costs.    All  concur. 


MICHIGAN  SAVINGS  BANE  T.  MILLBR  et  8L 

(Supreme  Oourt,  Appellate  DlvlBlon,  First  Department    Jtamarj  98,  1908.) 

Set-off  Ain>  Countebclaiu — ^Absioned  Debts — IificATDBEo  Obuoatioitb. 

Code  Civ.  Proc.  {  1909,  provldeg  that,  wbere  a  claim  or  demand  can  be 
transferred,  the  transfer  passes  an  Interest  which  the  transferee  may  en- 
force In  blB  own  name,  the  same  as  the  transferror  might  have  done,  "aab- 
Ject  to  any  defense  or  counterclaim  existing  against  the  transferror"  be- 
fore notice  of  the  transfer,  or  against  the  transferee;  and  section  602, 
subd.  1,  provides  that,  in  an  action  on  a  contract  other  than  a  negotiable 
note  or  bill  of  exchange,  a  demand  existing  against  the  party  thereto  or 
an  assignee  of  tbe  contract  at  the  time  of  the  assignment  thereof,  and  be- 
longing to  the  defendant  In  good  faith  before  notice  ot  the  assignment, 
must  be  allowed  as  a  counterclaim.    Held  that,  where  plalnttfCa  asslgiUK- 
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of  the  claim  sued  on  -was  Indebted  to  defendant  on  a  note  which  was  not 
due  at  the  time  of  the  assignment,  such  note  was  not  available  as  a  coun- 
terclaim against  plalntUI's  right  of  action  on  the  indebtedness  assigned. 

Action  by  the  Michigan  Savings  Bank  against  George  W.  Miller 
and  another.  On  defendant's  motion  for  a  new  trial  on  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  Appellate  Division.  Ex- 
ceptions overruled.     Moticm  denied. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, LAUGHIvIN,  and  HOUGHTON,  JJ. 

Benjamin  F.  Blair,  for  plaintiff. 
T.  M.  Tyng,  for  defendants. 

Mclaughlin,  J.  The  appeal  in  this  case  comes  before  the  court 
on  a  motion  for  a  new  trial  upon  exceptions  ordered  to  be  here  heard 
in  the  first  instance.  There  is  no  dispute  as  to  the  material  facts  in- 
volved. On  or  about  the  9th  of  April,  1904,  the  Detroit  Sulphite 
Fibre  Company  sold  and  delivered  to  the  defendants  goods  at  the 
agreed  price  of  $2,064.01  on  a  credit  of  two  months.  On  the  11th  of 
April,  1904,  the  fibre  company  borrowed  from  the  plaintiff  $1,548, 
and  gave  therefor  its  collateral  promissory  note  payable  on  demand, 
which  contained  the  following  statement : 

"Having  deposited  with  the  Michigan  Savings  Bank  of  Detroit  as  collat- 
eral security  personal  property  as  stated  below,  we  hereby  authorize  the 
sale  of  said  personal  property  at  public  or  private  sale  and  with  or  without 
notice  on  the  nonperformance  of  this  promise  and  we  do  hereby  sell,  assign, 
transfer  and  set  over  to  the  Michigan  Savings  Bank  the  account  as  hereinbe- 
low  described.  Account  and  draft  George  W.  Miller  &  Co.  New  Yoric,  N.  Y., 
April  9.    12,064.01." 

At  the  same  time  it  delivered  to  the  plaintiff  a  draft  drawn  by  it 
on  the  defendants  for  $2,064.01,  dated  April  9, 1904,  payable  two  months 
after  date;  also  statement  of  the  account,  on  which  was  written  the 
following : 

"This  account  has  been  assigned  to  the  Michigan  Savings  Bank,  Deitrolt, 
Michigan.    Detroit  Sulphite  Fibre  Company,  A.  O.  Lindsay,  Treasure." 

The  draft  at  maturity  was  presented  for,  and  payment  demanded, 
which  was  refused,  and  thereupon  the  plaintiff,  as  the  assignee  of  the 
sulphite  company,  brought  this  action  to  recover  the  amount  of  the 
assigned  claim. 

The  answer  admitted  that  at  the  time  stated  the  sulphite  company 
sold  and  delivered  to  the  defendants  the  goods  referred  to  in  the  com- 
plaint, for  which  they  agreed  to  pay  the  price  there  stated,  and  denied 
its  other  material  allegations.  The  answer  also  set  up  several  affirma- 
tive defenses,  but  no  evidence  was  offered  to  support  any  of  them, 
except  one — which  the  proof  did  establish — ^to  the  effect  that  on  or 
about  the  25th  of  January,  1904,  for  a  valuable  consideration  the  sul- 
phite company  made  and  delivered  to  the  defendants  its  certain  prom- 
issory note  in  writing,  whereby  three  months  after  that  date  it  prom- 
ised and  agreed  to  pav  to  the  defendants  the  sum  of  $2,500  at  the 
First  National  Bank  of  Detroit,  Mich.    At  the  conclusion  of  the  trial 
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both  parties  moved  for  the  direction  of  a  verdict  The  defendants' 
motion  was  denied  and  plaintiff's  granted,  to  which  the  defendants 
took  an  exception.  This,  and  other  exceptions  taken,  were,  as  al- 
ready said,  ordered  to  be  here  heard  in  the  first  instance. 

The  real  question  presented  is  whether  the  defendants  had  a  right 
to  offset,  as  against  plaintiff's  claim,  the  note  for  $2,500  of  the  sul- 
phite company,  and  its  determination  depends  upon  the  construction 
to  be  put  upon  section  1909  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that,  where  a  claim  or  demand  can  be  transferred,  the  transfer 
thereof  passes  an  interest,  which  the  transferee  may  enforce  by  an  ac- 
tion or  special  proceeding,  or  interpose  as  a  defense  or  counterclaim 
in  his  own  name,  as  the  transferror  might  have  done — 

"Subject  to  any  defense  or  connterclaim  existing  against  the  transferror, 
before  notice  of  the  transfer  or  against  the  transferee." 

The  ^aintiff  acquired  its  claim  by  assignment  on  the  11th  of  April, 
1904.  The  note  which  defendants  sought  to  offset  against  such  claitn 
did  not  fall  due  until  the  28th  of  that  month,  and  therefore  on  the  day 
when  the  assignment  was  made  it  was  not  a  claim  then  "existing," 
inasmuch  as  it  could  not  then  have  been  enforced.  The  words  of  5ie 
Code,  "subject  to  any  defense  or  counterclaim  existing  against  the 
transferror,"  have  reference  to  the  time  when  the  claim  w  demand  is 
assigned  or  transferred.  If  the  note  had  then  been  due,  and  could  then 
have  been  enforced,  the  defendants  could  have  offset  the  same,  even 
though  they  did  not  own  it  at  that  time,  but  had  acquired  it  subsequently 
and  before  notice  of  the  assignment  was  given.  The  words  "before 
notice  of  the  transfer"  do  not  mean  that  a  claim  may  be  offset  if  it  were 
acquired  after  the  assignment  and  before  notice  of  it,  unless  such  claim 
were  due  at  the  time  of  the  assignment  or  transfer.  Fera  v.  Wickham, 
135  N.  Y.  223,  31  N.  E.  1028, 17  L.  R.  A.  456;  Martin  v.  KunzmuUer, 
37  N.  Y.  396;  Hamilton  v.  Piza,  6  App.  Div.  598,  39  N.  Y.  Supp.  773. 
This  is  the  general  rule,  and  the  section  of  the  Code  referred  to  is 
but  an  expression  of  it,  that  claims  or  demands  sought  to  be  set  off 
must  not  only  be  mutual  to  the  extent  that  they  are  owing  by  each  to 
the  other,  but  they  must  be  due  and  payable ;  and  therefore  a  claim  not 
due  cannot  be  set  off  against  one  which  may  be  thereafter  enforced. 
De  Camp  v.  Thomson,  169  N.  Y.  444,  54  N.  E.  11,  70  Am.  St.  Rep. 
570. 

The  view  thus  expressed  as  to  the  construction  of  section  1909  of  the 
Code  of  Civil  Procedure  is  strengthened,  when  that  section  is  read  in  con- 
nection with  section  603,  which  relates  to  counterclaims.  It  provides 
(subdivision  1)  that  if  the  action  is  founded  upon  a  contract  which 
has  been  assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  exchange,  a  demand  existing  against  the  party 
thereto  or  an  assignee  of  the  contract  at  the  time  of  the  assignment 
thereof,  and  belonging  to  the  defendant  in  good  faith  before  notice 
of  the  assignment,  must  be  allowed  as  a  counterclaim  to  the  amount  of 
the  plaintiff's  demand,  if  it  might  have  been  so  allowed  against  the 
party  or  assignee  while  the  contract  belonged  to  him. 

In  thus  construing  section  1909  of  the  Code  of  Civil  Procedure 
the  authorities  dted  by  the  defendants  have  not  been  overlooked.    An 
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araminatiop  of  them  will  show  tiuj  are  not  in  point,  or  are  distinguish- 
able from  the  question  here  under  consideration.  Other  questions  are 
raised  by  the  defendants,  but  they  do  not  seem  to  be  of  sufficient  im- 
portance to  require  consideration. 

It  follows,  therefore,  that  the  defendants'  exceptions  must  be  over- 
ruled, and  the  moticm  for  a  new  trial  denied,  witli  costs.    All  concur. 


a<»  App.  DiT.  74D 

UcOOaUAGK  ▼.  CX>DDINaTON  «t «]. 

(Supreme  Oonrt,  Appellate  DlTlsion,  First  Department    December  15,  1906.) 

1.  AuxKB — RioBT  TO  Traxsiot  bt  Desckkt. 

Iawb  1845,  p.  94,  c.  115,  {  4,  as  amended  by  Laws  1875,  p.  32,  c.  88, 
gave  to  a  nonresident  alien  heir  the  right  to  take  and  bold  his  share  of 
real  property,  subject  to  escheat  at  the  instance  of  the  state,  unless  be 
tiled  an  announcement  of  his  Intention  to  become  a  citizen.  Rev.  St  pt 
2,  c  1,  art  1,  tit  1,  {  8,  prorldes  that  every  citizen  of  the  United  States 
■say  bold  land  in  the  state,  and  take  it  by  descent  devise,  or  pur- 
duUK.  Bev.  St  (7th  Ed.)  pt  2,  c  2,  t  1,  provides  that  the  real  estate  of 
errery  person  who  shall  die  without  devising  It  shall  descend  In  the  man- 
ner ttaeieln  prescribed.  Held,  that  a  citizen  may  Inherit  real  estate  held 
bj-  an  alien  by  virtue  of  the  act  of  1845,  above  referred  to,  who  dies 
while  that  act  was  In  force,  notwithstanding  the  failure  of  the  act  to  ex- 
pressly authorize  an  alien  to  transmit  by  descent  tihe  Interest  held  by 
him. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  2,  Cent  Dig.  AUens,  f  i  21-26, 
33-48.] 
1  Baio. 

In  view  of  Laws  1877,  p.  117,  c.  Ill,  1 1,  providing  that  the  title  of  any 
dtlzen  to  land  shall  not  be  Impeached  by  reason  of  the  alienage  of  any 
person  through  whom  It  Is  derived,  any  right  of  the  stjite  to  question  the 
right  of  a  citizen  to  inherit  from  an  alien  who  died  in  1881,  was  devested 
by  Lews  18D3,  p.  366,  c.  207,  removing  the  disabUitles  of  aliens  as  to  the 
inheritance  or  transmission  of  land. 
3.  Sake — ^Bxfbai.  of  Statdtx. 

The  rq>eal  of  Laws  1883,  p.  866,  c.  207,  temoring  tbe  disabilities  of 
aliens  as  to  the  inheritance  and  transmission  of  real  property,  by  Beal 
Property  Law,  Laws  1886,  p.  668,  c.  647,  did  not  restore  any  right  the 
state  may  have  had  to  question  the  titie  of  a  citizen  who  inherited  land 
fnNB  an  alien  prior  to  the  enactment  of  tiie  former  law. 

O'Brien,  P.  X,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Annie  McCormack  against  the  people  of  the  state  of 
New  York  and  others.  From  the  judgment  (95  N.  Y.  Supp.  46), 
defendant  Coddington  and  others  appeal.    Modified. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  INGRAHAM,  JJ. 

John  C.  Thompson,  for  appellants. 

W.  W.  Thompson,  for  respondent  Attorney  General. 

David  B.  Simpson,  for  respondent  McCormack. 

INGRAHAM,  J.  This  action  was  brought  for  the  partition  of 
real  property  owned  by  one  Margaret  Clifford,  who  died  on  June  21, 
1882,  leaving  her  surviving  her  husband  and  mother,  since  deceased, 
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her  brothers,  Patrick  Casey  and  John  Casey,  and  her  sisters,  Anne 
McCormack,  Maria  Robney  and  Ellen  Dunn,  her  heirs  at  law.  Her 
property  vested  in  her  brothers  and  sisters,  subject  to  the  life  estate 
in  her  husband  and  mother,  each  taking  an  undivided  one-fifth 
thereof.  The  only  question  which  is  involved  upon  this  appeal  is 
as  to  the  one-fifth  of  the  property,  which  vested  in  her  brother 
Patrick  Casey.  It  was  found  by  the  court  below  that  upon  his  death 
the  interest  in  the  property  of  Patrick  Casey  escheated  to  and  became 
vested  in  the  people  of  the  state  of  New  York.  Patrick  Casey,  at  the 
time  of  the  death  of  Margaret  Clifford,  was  a  nonresident  alien,  and 
continued  as  such  until  his  death,  without  having  become  a  citizen 
or  filed  a  declaration  of  intention  to  become  one.  His  mother,  Mary 
Casey,  died  on  June  3,  1899.  The  court  found  that  Maria  Rooney, 
who  was  a  citizen  of  the  United  States,  was  the  only  heir  at  law  of 
Patrick  Casey;  and  the  defendant  Coddington  claims,  under  a  con- 
veyance from  Maria  Rooney,  that  he  is  entitled  to  the  one-fifth  inter- 
est of  Patrick  Casey,  and  the  question  to  be  determined  is  whether 
or  not  the  one-fifth  interest,  which  vested  in  Patrick  Casey,  de- 
scended to  his  heir  at  law,  who  was  a  citizen  of  the  United  States,  or 
escheated  to  the  state  of  New  York.  Margaret  Clifford,  the  owner  of 
the  property,  died  on  the  21st  day  of  June,  1882,  and  Patrick  Casey 
died  unmarried  and  intestate,  in  Ireland  on  May  30,  1883,  less  than 
one  year  after  the  death  of  his  sister. 

Chapter  115,  p.  94,  of  the  Laws  of  1845,  was  in  force  at  the  time 
of  the  death  of  Margaret  Clifford  and  Patrick  Casey.  It  was  entitled 
"An  act  to  enable  resident  aliens  to  hold  and  convey  real  estate,  and 
for  other  purposes."  Section  4  (page  96)  of  that  act,  as  amended  by 
chapter  38,  p.  32,  of  the  Laws  of  1875,  reads  as  follows : 

"If  any  alien  resident  of  this  state,  or  .tny  naturalized  or  native  citizen  of 
the  United  States,  who  haa  purchased  and  talien,  or  hereafter  shall  purchase 
and  take,  a  conveyance  of  real  estate  within  this  state  has  died,  or  shall 
hereafter  die,  leaving  persons  who,  according  to  the  statutes  of  this  state, 
would  answer  the  defKirlption  of  heirs  of  such  deceased  pwson,  or  of  devisees, 
under  bis  last  w<11,  and  being  of  his  blood,  such  persons  so  answering  the 
description  of  heirs,  or  of  such  devisees  of  such  deceased  person,  whether 
they  are  citizens  or  aliens,  are  hereby  declared  and  made  capable  of  taking 
and  holding,  and  may  take  and  hold,  as  heirs,  or  such  deviaees  of  such  de- 
ceased person,  as  if  they  were  citizens  of  the  United  States,  the  lands  and 
real  estate  owned  and  held  by  such  deceased  alien  or  citizen  at  the  time  of 
his  decease.  But  if  any  of  the  persons  so  answering  the  description  of  heirs, 
ov  such  deriseeB,  as  aforesaid,  of  such  deceased  person,  are  males  of  full  age, 
they  shall  not  hold  the  real  estate  hereby  made  descendable  or  devisable  to 
them  as  against  the  state  unless  they  are  citizens  of  the  United  States,  or 
In  case  they  are  aliens,  unless  they  make  and  file  in  the  office  of  the  Secretary 
of  State  the  deposition  or  affirmation  mentioned  in  the  first  section  of  this  act" 

Under  this  provision  Patrick  Casey,  as  an  heir  at  law  of  Margaret 
Clifford,  took  and  held  this  interest  in  real  property  as  if  he  were  a 
citizen  of  the  United  States.  He  could  not  hold  it  as  against  the 
state,  unless  he  made  and  filed  in  the  office  of  Secretary  of  State  the 
deposition  or  affirmation  mentioned  in  the  first  section  of  the  act  of 
1845.  The  interest  that  he  took  was  a  remainder,  subject  to  the 
life  estates  of  Margaret  Clifford's  husband,  as  tenant  by  the  curtesy, 
nd  of  Margaret  Clifford's  mother.    He  died  before  these  life  estates 
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terminated,  and  before  he  was  entitied  to  the  possession  of  the  prop- 
erty. At  the  time  of  his  death  he  had  an  heir  at  law,  who  was  a 
resident  and  citizen  of  this  state. 

It  is  certain  that  no  alien  could  inherit  Patrick  Casey's  interest  in 
this  property ;  but  this  appeal  is  not  based  upon  the  right  of  an  alien 
to  inherit,  but  upon  the  right  of  a  citizen  of  this  state  to  inherit.  The 
conclusion  of  the  court  below  was  based  upon  the  failure  of  the  act  of 
1845  to  provide  that  the  alien  may  transmit.  This  allows  an  alien  to 
take  and  hold,  but  gives  no  power  to  transmit  by  inheritance  the 
title  which  vested  in  him  under  the  statute  and,  therefore,  upon  his 
death  without  having  become  a  citizen  of  the  United  States,  the  prop- 
erty escheated  to  the  state.  Undoubtedly  the  state  could  have  ques- 
tioned the  right  of  Patrick  Casey  to  hold  this  property  without  having 
filed  the  deposition  required  by  the  first  section  of  the  act  of  1845, 
but  no  such  action  was  taken.  Patrick  Casey  had  title  to  this 
one-fifth  in  remainder  when  he  died,  as  if  he  were  a  citizen  of  the 
United  States.  He  died  leaving  an  heir  at  law,  who  was  a  citizen  of 
the  United  States.  There  is  nothing  in  this  statute  which  would  af- 
fect the  right  of  this  citizen  of  the  United  States  to  inherit.  Section 
8,  tit.  1,  art.  1,  c.  1,  pt.  2,  of  the  Revised  Statutes,  provides  that  every 
citizen  of  the  United  States  is  capable  of  holding  land  within  this 
state  and  of  taking  the  same  by  descent,  devise  or  purchase.  Maria 
Rooney  was  capable  of  inheriting  the  property ;  and  section  1,  c.  2, 
pt.  2,  of  the  Revised  Statutes,  provides  that  after  the  chapter  took  ef- 
fect the  real  estate  of  every  person  who  shall  die  without  devising  the 
same  shall  descend  in  manner  following:  First,  to  his  lineal  de- 
scendants; second,  to  his  father;  third,  to  his  mother;  and,  fourth, 
to  his  collateral  relations.  Under  the  act  of  1846,  as  amended  by 
chapter  38,  p.  32,  of  the  Laws  of  1875,  upon  Margaret  Clifford's 
death,  the  title  to  one-fifth  of  the  real  estate  vested  in  Patrick  Casey. 
He  was  made  capable  of  taking  and  holding  as  heir  at  law,  as  if  he 
were  a  citizen  of  the  United  States.  There  was  vested  in  him,  there- 
fore, under  this  statute,  the  absolute  title  to  the  premises,  and  being 
the  owner  of  the  premises,  upon  his  death  the  title  that  he  owned 
descended  to  his  heirs  at  law,  being  citizens,  under  section  1  of  the 
statute  of  descent,  before  referred  to.  If  he  was  entitled  to  take  and 
hold  by  virtue  of  the  provisions  of  this  statute,  he  came,  I  think, 
directly  within  section  1,  which  provides  that : 

"The  real  estate  of  erery  person  who  shall  die  without  deTlsing  the  same 
shall  descend  In  the  manner  following." 

He  was  certainly  a  person,  and  this  interest  in  real  estate  was  his, 
and  such  real  estate,  therefore,  descended  to  his  heirs  at  law  being 
citizens  and  entitled  to  inherit.  I  think,  therefore,  that  Maria  Rooney 
inherited  from  Patrick  Casey  any  real  estate  or  interest  therein  of 
which  he  died  seized  as  his  heir  at  law.  If,  however,  I  am  wrong 
in  this  construction  of  the  statute,  I  think  that  the  subsequent  stat- 
utes in  relation  to  aliens  have  operated  to  divest  the  people  of  the 
state  of  any  right  to  question  the  title  of  Patrick  Casey,  or  the  right 
of  Maria  Rooney,  as  his  heir  at  law,  to  inherit.  In  Luhrs  v.  Eimer, 
80  N.  Y..171,  the  distinction  between  the  effect  of  a  subsequent  stat- 
ute to  ailect  the  right  of  the  people  of  the  state  and  of  the  right  of  ^ 
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person  who  had  acquired  title  to  real  property  before  the  passage  oi 
the  act  was  referred  to.    It  was  there  said : 

"The  act  of  1874  coald  not  operatB  to  divest  her  eatate  thus  acquired. 
Prior  to  the  pasaage  of  that  act  she  had  recovered  posseaalon  of  the  premises 
by  Judicial  proceedings  against  the  perscKi  in  possession,  founding  her  claim 
upon  her  title  by  descent  That  act  may  perhaps  operate  as  a  surrender 
by  the  state  of  its  title  to  lands,  acquired  by  escheat  before  the  passage  of 
the  act,  m  favor  of  persons  who,  except  for  alienage,  would  have  taken  them 
by  descent" 

Section  1,  c.  Ill,  p.  117,  of  the  Laws  of  1877,  in  force  at  the  time 
of  the  death  of  Margaret  Clifford,  continued  in  force  by  section  7 
of  the  real  property  law  (chaptfer  547,  p.  561,  of  the  Laws  of  1896), 
provides  that : 

"The  right  title,  or  Interest  of  any  citizen  or  cltlsens  of  this  state,  In  or 
to  any  lands  within  this  state  now  held  or  hereaftor  acquired  shall  not  be 
questioned  or  impeached  by  reason  of  the  alienage  of  any  person  or  persons 
from  or  through  whom  such  title  may  have  been  derived,  provided,  however,' 
that  nothing  in  this  act  shall  afTect  the  rights  of  the  state  in  any  case  In 
which  proceedings  for  escheat  have  been  instituted.'' 

Then,  chapter  207,  p.  365,  of  the  Laws  of  1893  was  passed.  It 
provided : 

"Any  person  who  would  otherwise  answer  to  the  description  of  heir  or 
devisee  of  a  person,  who,  at  the  time  of  his  death,  was  a  citizen  of  the  United 
States,  shall  be  entitled  to  inherit  or  take  from  said  citizen,  and  hold,  enjoy, 
convey,  transmit  and  devise  any  Interest  in  real  property  situated  In  this 
state,  in  the  same  manner  and  to  the  same  extent  and  with  the  same  effect 
if  he  was  himself  a  citizen  of  the  United  Statei^,  notwithstanding  the  fact 
that  he  be  a  non-resident  alien:  and  the  fact  that  any  person  otherwise 
qualified  to  take,  hold,  enjoy,  convey,  transmit  and  devise  any  Interest  in 
real  property  situated  in  this  state,  is  a  non-resident  alien,  shall  not  pre- 
vent his  taking,  holding,  enjoying,  conveying,  transmitting  and  devising  such 
Interest  providing  his  title,  or  that  of  some  person  under  whom  he  claims, 
shall  be  derived  by  descent  or  devise  from  some  person  who  was,  at  the  time 
of  his  death,  a  citizen  of  the  United  States." 

The  provisions  of  this  act  removed  the  disability,  which  had  pre- 
vented aliens  from  either  inheriting  or  transmitting  real  property. 
When  it  was  passed,  Patrick  Casey  was  dead,  but  Maria  Rooney,  as 
his  heir  at  law,  was  entitled  to  inherit  from  him  his  title  to  his  prop- 
erty, but  for  his  being  a  nonresident  alien ;  and  the  provisions  of  the 
statute  of  1877,  read  in  connection  with  the  statute  of  1893,  clearly 
indicated  an  intent  to  remove  all  disability,  and  to  allow  an  alien 
to  inherit  and  transmit  real  property,  with  the  same  effect  as  if  he 
was  a  citizen  of  the  United  States ;  and  this  act  of  1893,  as  was  said 
in  Luhrs  v.  Eimer,  supra,  would  therefore  "operate  as  a  surrender 
by  the  state  of  its  title  to  lands,  acquired  by  escheat  before  the  passage 
of  the  act,  in  favor  of  persons  who,  except  for  alienage,  would  have 
taken  them  by  descent."  It  is  true  that  this  act  of  1893  was  repealed 
by  the  real  property  law  (chapter  647,  p.  559,  of  the  Laws  of  1896), 
but  its  enactment  operated  as  a  surrender  by  the  state  of  its  right 
to  enforce  this  escheat,  and  its  effect  was,  I  think,  to  prevent  the 
state  from  claiming  that  this  property  had  escheated,  and  that  Patrick 
Casey  had  not  the  power  to  transmit,  as  well  as  to  take  and  hold 
it  as  heir  at  law  of  Margaret  Clifford. 

It  follows  that  the  interlocutory  judgment  appealed  from  should 
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be  modified  by  adjudging  that  the  defendants  the  people  of  the  state 
of  New  York,  are  entitled  to  no  interest  in  the  property,  and  that  tht 
defendant  Charles  £.  Coddington  is  seized  in  fee  simide  absolute 
in  and  entitled  to  four-fifths  of  the  said  real  property,  instead  of  three- 
fifths,  as  provided  in  said  judgment,  subject  to  the  inchoate  right  of 
dower  therein  of  his  wife ;  and  as  so  modified  the  judgment  should  be 
affirmed^  with  costs  to  the  defendant  Charles  £.  Coddington  against 
the  people  of  the  state  of  New  York. 

McLaughlin  and  CLARKE,  JJ.,  concur.  PATTERSON,  J., 
concurs  in  result 

O'BRIEN,  P.  J.  (dissenting).  I  dissent  from  the  conclusion 
reached  by  the  majority  of  the  court.  Margaret  Clifford  acquired 
the  land  in  question  by  purchase,  and  at  the  time  of  her  death  in 
1882,  section  4,  c.  115,  p.  95,  of  the  Laws  of  1845  (as  amended  by 
chapter  38,  p.  38,  of  the  Laws  of  1876),  was  in  force.  This  statute 
gave  to  her  alien  heirs,  whether  resident  or  nonresident  (Smith  v. 
Smith,  70  App.  Div.  286,  74  N.  Y.  Supp.  967;  Goodrich  v.  Russell, 
42  N.  Y.  177),  the  right  to  take  and  hold  their  share  of  her  real  prop- 
erty, subject  to  escheat  at  the  instance  of  the  state  in  an  appropriate 
action  brought  by  it  for  that  purpose,  unless  the  alien  filed  an  an- 
nouncement of  his  intention  to  become  a  citizen. 

It  is  undisputed  that  upon  the  death  of  Margaret  Clifford  the  land 
passed  to  her  mother  for  life,  with  remainders  to  her  three  sisters  and 
two  brothers  (Rev.  St.  [7th  Ed.]  p.  2211,  pt.  2,  c.  2,  §  6),  one  of  whom 
was  Patrick  Casey,  a  nonresident  alien,  who  so  remained  up  to  the 
time  of  his  death,  and  did  not  file  the  statutory  certificate  announcing 
his  intention  of  becoming  a  citizen.  As  already  indicated,  under  the 
law  of  1845,  supra,  as  amended  he  was  entitled  to  take  and  hold  as 
heir  of  Margaret  Clifford  his  share  of  the  land,  subject  to  the  rights 
of  the  state.  Although  he  did  not  file  the  certificate  mentioned,  the 
state  brought  no  action  to  have  his  interest  declared  escheat,  and  he 
held  the  same  up  to  the  time  of  his  death.  But  the  statute  above 
cited,  while  it  gave  him  the  right  to  take  and  hold  an  interest  in  the 
land,  did  not  give  him  the  right  to  transmit  that  interest  by  descent. 
Renner  v.  Muller,  44  N.  Y.  Super.  Ct.  544.  Nor  was  that  right  con- 
ferred upon  him  by  chapter  111,  p.  117,  of  the  Laws  of  1877,  as  that 
statute  only  empowered  an  alien  to  convey  land. 

By  the  common-law  rule  applicable  to  this  state  an  alien  has  no  in- 
heritable blood.  He  can  neither  take  land  by  inheritance,  nor  transmit 
it  by  descent,  and  upon  his  death,  it  escheats  to  the  state.  Goodrich 
v.  Russell,  supra ;  Jackson  v.  Adams,  7  Wend.  367 ;  People  v.  Irwin, 
21  Wend.  128 ;  Mooers  v.  White,  6  Johns.  Ch.  360.  Therefore,  before 
the  court  can  properly  hold  that  an  alien  is  relieved  from  this  dis- 
ability, it  is  necessary  that  some  statute  be  found  which  specifically 
changes  the  common  law  in  this  respect.  I  do  not  find  any  statute 
conferring  upon  Patrick  Casey  that  right,  and  as  the  state  during  his 
lifetime  could  have  successfully  prosecuted  an  action  to  have  his 
interest  in  the  property  declared  escheat,  my  conclusion  is  that  his 
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interest  must  be  so  declared  in  this  action,  to  which  the  state  was  a 
party,  and  wherein  it  prayed  for  this  judgment. 

The  further  claim  of  appellants  that  they  are  entitled  to  all  the 
property  by  adverse  possession,  I  think,  was  correctly  decided  against 
them  by  the  trial  court.  Adverse  possession  did  not  begin  to  run 
as  to  the  remaindermen  until  after  the  death  of  the  life  tenant  in 
1899  (Snow  v.  Monk,  81  App.  Div.  206,  211,  80  N.  Y.  Supp.  719), 
and  therefore  a  sufficient  time  has  not  elapsed  to  enable  the  appel- 
lants to  acquire  title  in  this  way. 

I  think,  therefore,  the  judgment  should  be  affirmed,  with  costs. 


aOft  App.  DlT.  B09.) 

LEWIS  V.  TINDEL-MORRIS  CO. 

(Supreme  C!oart,  Appellate  Division,  First  Department    December  8,  1905.) 

Attachicent — ^Affidavit — ^Auoxmr   m  Coktbovebst — ^'Iitfobmation   and  Bb- 

LIKF." 

Defendant  employed  plaintiff  to  sell  forgtngs  for  the  difference  betwe^i 
the  selling  price  and  the  price  fixed  by  defendant  and  commission  on  the 
fixed  price.  An  attachment  affidaTit  in  an  action  for  the  amount  due 
plaintiff  alleged  on  information  and  belief  that  the  price  fixed  on  the 
goods  sold  was  $674!>50,  the  sale  price  $70,067.50,  on  which  the  agreed 
commission  and  excess,  with  $98.35  commissions  on  orders  refused,  ag- 
gregated $6,795,  which  plaintiff  was  entitled  to  recover.  Plaintiff  alleged 
that  he  had  no  knowledge  of  the  accoimt,  which  had  been  in  charge  of  D., 
who  had  left  his  employ  and  entered  defendant's  employment,  taking 
plaintiff's  books  and  papers,  from  which  the  details  of  the  transactions 
could  be  ascertained,  and  that  D.  made  ont  a  statement  of  the  acconnt, 
which  was  annexed,  showing  the  amount  due,  and  from  him  plaintiff 
acquired  his  information.  BeU,  that  the  affidavit  was  not  Insufficient  to 
sustain  the  attachment  for  falliu«  to  show  the  amount  plaintiff  was  en- 
titled to  recover. 

Patterson,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  A.  Lewis  against  the  Tindel-Morris  Company. 
From  an  order  vacating  an  attachment,  plaintiff  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE,  IN- 
GRAHAM,  and  HOUGHTON,  JJ. 

Wm.  L.  Mathot,  for  appellant. 
Norman  B.  Beecher,  for  respondent. 

INGRAHAM,  J.  The  attachment  in  this  action  was  gfranted  on  the 
14th  day  of  December,  1903,  upon  a  verified  complaint  and  an  affida- 
vit of  the  plaintiff.  The  motion  to  vacate  was  made  upon  the  papers 
upon  which  the  attachment  was  granted,  and  the  attachment  appears 
to  have  been  vacated  upon  the  ground  that  the  affidavit  fails  to  show 
what  amount,  if  any,  the  plaintiff  was  entitled  to  recover.  The  at- 
tachment was  for  the  sum  of  $6,795,  and  it  is  alleged,  and  not  denied, 
that  the  defendant  is  a  foreign  corporation.  The  action  is  to  recover 
the  amount  due  the  plaintiff  under  a  contract  by  which  the  defendant 
agreed  to  pay  to  the  plaintiff,  as  compensation  for  his  services  ren- 
dered, "an  amount  equal  to  the  difference  between  the  price  at  which 
""his  plaintiff  should  sell  such  goods,  wares,  and  merchandise  and  a 
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Stated  price  therefor,  to  be  fixed  by  this  defendant,  and,  in  addition 
thereto,  a  sum  equal  to  5  per  cent,  of  the  price  so  foced."  The  com- 
plaint sdle^es  that  the  plaintiff,  between  January  17,  1903,  and  March 
14,  1903,  m  pursuance  of  said  request  and  employment,  sold  to  cer- 
tain purchasers  obtained  and  procured  byf  him  certain  of  said  goods, 
wares,  and  merchandise  for  and  on  behalf  of  the  defendant,  which 
sales  the  defendant  thereupon  accepted ;  and  on  information  and  be- 
lief alleges : 

"That  the  stated  price  fixed  by  defendant  In  the  manner  aforesaid  upon  said 
goods,  wares,  and  merchandise  so  sold  as  aforesaid  was  ^7,660,  and  the  price 
at  which  tbla  plaintiff  sold  the  same  to  said  purchasers  was  $70,967.50,  and 
tbe  difference  between  the  said  price  Is  $3,417.60,  which,  together  with  5  per 
cent  of  the  price  80  fixed  by  this  defendant,  being  $3,777.60,  amounting  In  all  to 
the  sum  of  $6,796,  Is  the  amount  now  due  and  owing  from  this  defehdant  to 
this  plaintiff  as  such  compensation." 

This  statement  in  the  complaint  is  upon  information  and  belief. 
The  affidavit  of  the  plaintiff  upon  which  the  attachment  was  granted 
sets  forth  the  source  of  the  information  of  the  plaintiff  upon  which  he 
made  the  allegations  of  the  complaint.  The  contract  between  the 
plaintiff  and  the  defendant  is  set  forth  in  the  affidavit,  and  the  plaintiff 
alleges  that  in  pursuance  of  the  contract  he  sold  goods,  wares,  and 
merchandise,  consisting  of  forgings,  on  behalf  of  the  defendant,  which 
sales  the  defendant  accepted,  and  agreed  to  fill  such  orders,  and  to 
deliver  the  said  goods  so  sold ;  that  the  goods,  wares,  and  merchandise 
referred  to  were  manufactured  by  the  defendant  in  the  state  of 
Pennsylvania ;  that  said  forgings,  by  the  terms  of  the  contract,  were 
to  be  sold  at  a  price  per  pound  of  their  weight  as  and  when  com- 
pleted ;  that  during  the  period  of  the  performance  of  this  contract  the 
plaintiff  had  in  his  employ  as  a  clerk  one  McDowell,  who  had  charge 
of  the  correspondence,  orders,  and  bills  relating  to  the  business  of 
the  plaintiff  in  connection  with  the  contract  with  the  defendant ;  that 
said  McDowell  was  the  only  person  in  the  office  of  the  plaintiff,  ex- 
cept deponent,  who  had  charge  of  such  orders,  and  that  the  plain- 
tiff was  not  familiar  with  and  did  not  keep  track  of  all  the  details  with 
reference  thereto ;  that  on  March  17,  1903,  McDowell  left  the  employ 
of  the  plaintiff  and  entered  the  employ  of  the  defendant,  and  con- 
tinued to  carry  on  the  sale  of  forgings  for  the  defendant,  as  its 
agent,  in  the  city  of  New  York  in  violation  of  said  contract;  that 
when  McDowell  left  the  employ  of  the  plaintiff  he  removed  the  rec- 
ords, orders,  and  correspondence  with  reference  to  said  business,  and 
did  not  return  the  same,  or  any  part  thereof;  that  the  plaintiff  de- 
manded of  McDowell  a  statement  of  his  account  with  the  defendant ; 
and  that  McDowell  made  a  statement,  a  copy  of  which  is  annexed  to 
the  affidavit.  The  plaintiff  then  alleges  that  in  and  by  said  statement 
it  appears  that  the  earnings  of  the  plaintiff  under  the  aforesaid  agree- 
ment and  agency,  being  the  amount  due  from  the  defendant  to  the 
?laintiff  down  to  the  date  of  the  last  item  calculated  by  said  Mc- 
)owell,  was  the  sum  of  $6,696.65,  and  that  the  amount  which  would 
becbme  due  to  the  plaintiff  under  the  additional  orders  which  were 
given  by  the  plaintiff  and  refused  is  $98.35,  making  an  aggregate 
amount  of  $6,796,  which  is  the  amount  now  due  and  owing  to  the 
plaintiff,  and  the  amount  for  which  the  attachment  was  granted.  The 
OeN.Y.S.— 87 
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Statement  annexed  to  the  complaint  as  the  statement  made  by  Mc- 
Dowell, then  actually  in  the  employ  of  the  defendant,  as  to  the  amount 
to  which  the  plaintiff  was  entitled,  names  various  parties  to  whom  the 
goods  were  sold,  the  actual  commission  under  the  contract  of  5  per 
cent.,  the  excess  over  the  price  fixed  by  the  defendant,  and  the  price 
for  which  the  goods  were  sold.  From  that  statement  it  would  appear 
that  the  amount  due  to  the  plaintiff  was  $6,696.65,  and  that,  with  the 
additional  amount  that  would  have  been  due  to  the  plaintiff  under  or- 
ders subsequently  refused  by  the  defendant  of  $98.35,  would  make 
$6,795.  The  plaintiff,  therefore,  presented  to  the  court  proof  that 
there  was  due  to  the  plaintiff  from  the  defendant  this  sum  of  $6,795. 

It  is  true  that  the  allegations  as  to  the  amount  were  based  upon  in- 
formation and  belief;  but  the  source  of  the  information  and  the 
ground  of  the  belief  were  furnished  in  the  affidavit,  and  it  appeared 
that  the  information  was  that  furnished  by  a  former  clerk  of  the  plain- 
tiff, who  had  knowledge  of  the  details  of  the  business  and  who  had 
left  the  plaintiff's  employ  and  gone  into  the  employ  of  the  defendant, 
taking  with  him  the  books,  papers,  and  correspondence  of  the 
plaintiff  from  which  the  details  could  be  ascertained.  The  relation  of 
McDowell,  who  had  supplied  the  information,  to  the  defendant,  ex- 
cused the  plaintiff's  not  obtaining  from  McDowell  an  affidavit  of 
these  facts,  and  the  plaintiff,  in  his  affidavit,  from  his  knowledge  of 
the  business  as  conducted  by  the  defendant,  verifies  his  belief  of  the 
correctness  of  the  statement  furnished  by  McDowell.  It  is  true  that 
the  affidavit  does  not  state  the  details  of  the  transaction  which  would 
probably  be  required  upon  the  trial  to  substantiate  the  plaintiff's 
cause  of  action ;  but  I  think,  considering  the  circumstances,  the  em- 
ployment by  the  defendant  of  the  plaintiff's  employe  who  had  knowl- 
edge of  the  details  of  the  plaintiff's  business  immediately  after  break- 
ing the  contract  with  the  plaintiff,  and  then  proof  that  the  plain- 
tiff's agent,  who  had  become  the  agent  of  the  defendant,  made  a 
statement  to  the  plaintiff  as  to  the  amount  due  to  the  defendant  from 
the  persons  to  whom  the  goods  were  sold,  was  sufficient  to  justify 
the  allegation  in  the  complaint  as  to  the  price  fixed  by  defendant  of 
the  forgings  sold  by  the  plaintiff  and  the  price  at  which  the  plaintiff 
sold  them  to  the  purchasers,  and  from  this  the  amount  due  to  plain- 
tiff was  computed. 

The  cases  cited  by  the  respondent,  and  many  others,  where  we  have 
felt  constrained  to  set  aside  attachments  upon  the  ground  that  ma- 
terial facts  were  stated  upon  information  and  belief,  without  any 
statement  of  the  source  of  the  information  or  the  ground  of  the  be- 
lief, so  that  the  court  could  judge  whether  or  not  the  affiant  was  justi- 
fied in  making  the  statement  and  believing  it  to  be  true,  do  not 
apply  to  this  case,  for  here  the  source  of  the  information  is  stated; 
and  we  think,  considering  the  circumstances,  that  the  plaintiff  was 
justified  in  making  the  allegation  upon  information  and  belief,  and 
justified  in  believing  the  statement  to  be  true. 

The  criticism  of  the  court  below  that  the  number  of  pounds  of  cast- 
ings sold  to  these  various  purchasers  by  the  plaintiff  and  the  exact 
price  fixed  by  the  defendant  for  the  goods  sold  is  not  stated  in  the  af- 
fidavit did  not  require  the  court  to  vacate  the  attachment.     The 
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amount  due  the  plaintiff  under  this  contract  for  sales  made  by  him,  it 
is  true,  depended  upon  the  price  that  the  defendant  fixed  for  its  goods 
and  the  number  of  pounds  of  castings  sold ;  and  those  details  are  not 
stated  either  in  the  affidavit  or  the  statement  furnished  by  Mc- 
Dowell. The  written  statement  of  McDowell  to  the  plaintiff,  which 
is  annexed  to  the  plaintiff's  affidavit,  is  based,  however,  upon  a  com- 
putation which  depends  upon  a  correct  statement  of  these  amounts. 
From  the  facts  stated,  there  can  be  no  question  but  that  McDowell 
had  knowledge  of  these  details.  His  relations  with  the  plaintiff  when 
the  orders  were  given  and  accepted  by  the  defendant,  and  his  subse- 
quent relation  to  the  defendant,  would  give  him  such  knowledge, 
and  thus  the  statement  of  the  amount  of  commission  and  the  excess 
upon  each  sale  made,  under  such  circumstances,  justifies  the  con- 
clusion that  McDowell,  who  knew  the  facts,  correctly  stated  the 
amount  of  the  commission  and  excess,  and  is,  I  think,  a  sufficient 
allegation  that  this  amount  was  due  to  the  plaintiff  to  justify  the 
court  in  granting  the  attachment. 

I  think,  therefore,  that  the  court  was  justified  in  granting  this 
attachment,  and  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  vacate  the  attachment 
denied,  with  $10  costs. 

O'BRIEN,  P.  J.,  and  CLARKE  and  HOUGHTON,  JJ.,  concur. 
PATTERSON,  J.,  dissents. 


(109  App.  Dlv.  686.) 

In  re  BARTBLLS'  WILU 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1906.) 

1,  Trusts — ^Appointment  of  Tbustkb — Notice. 

If  tbe  Supreme  Court  has  an  Inherent  power  to  appoint  a  trustee  with- 
out notice,  the  practice  of  doing  so  is  bad. 

[Ed.  Note. — For  cases  In  point,  see  vol.  47,  Cent  Dig.  Trusts,  I  206.] 

2.  Same — Pebsons  Entitled  to  Apply  fob  New  Trustee. 

Any  person  interested  contingently  in  a  fond  in  the  hands  of  a  testa- 
mentary trustee  has  sufficient  Interest  in  the  fund  to  qualify  him  to  peti- 
tion for  tbe  appointment  of  a  proper  trustee  In  place  of  one  alleged  to  be 
Improper. 
S.  Same — Removal  or  Tbitbteb — Notice. 

Want  of  notice  of  an  application  to  remove  the  tmstee  to  others  Inter- 
ested in  the  estate  was  not  ground  for  dismissing  the  petition ;  but  the 
Special  Term  should  have  ordered  those  interested  to  be  brought  into 
couirt  and  then  passed  upon  the  merits  of  the  application. 

[Ed.  Note.— For  cases  in  point,  see  vol.  47,  Cent  Dig.  Trusts,  i  219.] 

Appeal  from  Special  Term,  New  York  County. 

Alvin  L.  Newmyer  appeals  from  an  order  denying  his  motion  for 
the  appointment  of  a  trustee  in  place  of  Leopold  Rothschild.  Re- 
versed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Gilbert  W.  Minor,  for  appellant. 
William  H.  Hamilton,  for  respondent. 
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HOUGHTON,  J.  Emilie  Bartells  died,  leaving  a  will  in  which 
she  gave  to  her  executors  the  sum  of  $5,000,  in  trust  to  pay  the  in- 
come to  her  sister  Cecelia  Nathan  during  her  life,  and  upon  her 
decease  to  pay  the  principal  to  the  children  then  surviving  of  four 
nieces,  which  were  named.  She  also  gave  a  like  Sum  in  like  manner, 
the  income  of  which  was  to  be  paid  to  her  sister  Jeanette  Rothschild 
during  her  life,  the  principal  payable  on  her  death  to  the  same 
persons.  The  will  was  duly  proved,  and  the  executors  named  re- 
nounced and  resigned,  as  the  record  discloses,  their  trusts  both  as 
executors  and  testamentary  trustees.  Thereafter  this  respondent, 
Leopold  Rothschild,  applied  to  the  Supreme  Court,  and  on  the  7th 
day  of  May,  1902,  without  notice  to  any  of  the  parties  interested 
in  the  fund,  either  directly  or  contingently,  was  appointed  trustee  of 
these  two  funds,  and  authorized  to  receive  the  bequests  from  the 
administrators  with  the  will  annexed  of  the  deceased  testatrix,  and  is 
now  acting  as  such.  Thereafter  the  appellant,  who  is  one  of  the  class 
named  as  residuary  legatees  on  the  death  of  the  life  tenants,  presented 
a  petition  to  the  Supreme  Court,  setting  forth  the  fact  that  the  re- 
spondent was  appointed  without  notice,  and  alleged,  among  other 
things,  that  he  was  hostile  to  some  of  the  residuary  legatees  and  an 
improper  person  for  the  position.  The  court  denied  his  application, 
and  from  that  determination  he  appeals. 

The  respondent  insists  that  the  Supreme  Court  has  inherent  power 
to  appoint  a  trustee  without  notice.  Whether  it  has  or  not,  the  prac- 
tice of  so  doing  is  bad,  and  has  been  condemned  by  this  court.  Mat- 
ter of  Welch,  20  App.  Div.  412,  46  N.  Y.  Supp.  689.  The  petitioner 
has  sufficient  interest  in  the  fund  to  qualify  him  to  petition  for  the 
appointment  of  a  proper  trustee  or  the  removal  of  an  improper  one. 
Whether  his  interest  in  the  corpus  of  the  fund  is  vested  or  contingent 
does  not  matter.  If  vested,  he  certainly  has  the  right.  If  contingent 
upon  his  surviving  the  life  tenants,  he  still  has  such  possible  inter- 
est as  qualifies  him ;  for  in  law  the  remainder  would  be  vested  in  him, 
subject  to  be  divested  by  his  failure  to  survive  the  life  tenant.  Any 
person  interested  absolutely  or  contingently  in  a  fund  in  the  hands 
of  a  testamentary  trustee  acting  by  authority  of  the  Surrogate's 
Court  may  petition  that  court  for  an  accounting  by  the  trustee  (Code 
Civ.  Proc.  §  2803),  and  no  different  rule  prevails  in  this  court. 

It  is  urged  that  the  appellant  gave  no  notice  of  his  application  to  re- 
move the  trustee  to  any  of  the  persons  interested  in  the  estate;  he 
having  brought  into  court  only  the  trustee.  This  was  not  ground  for 
dismissing  his  petition.  The  Special  Term  should  have  ordered  those 
interested  in  the  estate  to  be  brought  into  court,  and  then  passed 
upon  the  merits  of  the  application. 

The  order  should  be  reversed,  and  the  matter  remitted  to  the 
Special  Term  for  further  consideration,  with  $10  costs  and  disburse- 
ments, payable  by  the  respondent  personally.    All  concur. 
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BOISNOT  T.  WILSON. 

(SiQireme  Oonrt,  An>eUate  DItIsIoh,  First  Department.    Decemt)er  8. 1005.) 

1.  Masteb  and  Skbtani>— Action  tob  Accoumrno— Division  or  Pbofits— 

What  abb  Pbofits. 

Plaintiff  was  employed  by  defendant  to  conduct  a  drug  store,  and  was 
to  receive  as  compensation  a  weekly  salary  and  one-third  of  the  profits. 
The  drug  store  was  opened  at  one  place,  and  was  later  moved  to  another 
locaticm;  defendant  having  sold  his  lease  of  the  original  location.  De- 
fendant was  the  sole  owner  of  the  lease,  and  plaintiff  bad  no  title  thereto. 
Beld,  on  an  accounting  of  the  profits,  that  the  amount  realized  by  de- 
fendant from  the  sale  of  the  lease  should  not  be  included  in  the  profits 
in  which  plaintiff  was  to  share. 

2.  Sakb. 

The  salary  of  a  bookkeeper,  in  whose  employment  plaintiff  acquiesced 
and  accepted  statefuents  of  accounts  charging  the  bookkeeper's  salary  as 
an  Item  of  expense,  should  also  be  deducted  from  the  profits. 
S.  Same. 

Defendant  himself  should  be  allowed  nothing  as  salary  for  services 
rendered  by  him. 
4.  Saue. 

The  expense  account  should  be  diminished  by  the  amount  of  an  over- 
charge made  by  defendant  for  goods  furnished  by  him  to  the  store. 
8.  Sami:. 

The  amount  of  money  expended  In  moving  the  store  from  Its  original 
to  its  new  location  should  not  be  included  In  the  expense  account. 
Patterson  and  Langhlin,  JJ.,  dissenting  from  paragraph  S. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Harry  S.  Boisnot  against  William  Wilson.  From  a  judg- 
ment in  favor  of  plaintiff,  entered  on  the  report  of  a  referee,  defend- 
ant appeals.    Modified  and  affirmed. 

See  88  N.  Y.  Supp.  867. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  LAUGHLIN,  and  CLARKE,  JJ. 

R.  Floyd  Clarke,  for  appellant. 
Wm.  B.  Ellison,  for  respondent. 

PATTERSON,  J.  This  action  was  brought  to  recover  upon  a 
contract  of  employment.  It  is  alleged  in  the  complaint  that  the 
plaintiff  agreed  to  take  charge  of  and  manage  a  drug  store  belonging 
to  the  defendant  at  Thirty-Fourth  street  and  Broadway,  in  the  city 
of  New  York,  and  that  the  defendant  agreed  to  pay  the  plaintiff  the 
sum  of  $30  a  week  and  one-third  of  the  profits;  that  the  plaintiff 
entered  into  such  employment  on  December  15,  1889,  and  continued 
therein  until  Novembier  1,  1903.  The  case  is  relieved  from  some 
embarrassment  by  the  fact  that  the  making  of  the  contract  is  conced- 
ed, and  also  that  the  plaintiff  rendered  services  during  the  whole  of 
the  period  mentioned.  The  dispute  upon  the  appeal  relates  to  the 
rulings  of  the  referee  as  to  certain  items  which  the  defendant  claims 
should  have  been  allowed  in  reduction  of  the  amount  found  to  be 
the  total  profit  of  the  business  during  the  period  of  the  plaintiff's 
employment. 
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The  referee  found  as  matter  of  fact  that  on  December  14,  1889,  the 
defendant  bought  the  lease  of  the  store  at  Thirty-Fourth  street  and 
Broadway,  and  on  August  1, 1901,  sold  that  lease  and  received  ^,000 
for  the  same,  which  sum  he  credited  to  the  receipts  of  the  business. 
He  found  as  a  conclusion  of  law  that  the  defendant  was  at  all  times 
sole  owner  of  the  lease  and  that  the  plaintiff  never  had  any  title 
thereto.  He  declined,  however,  to  find,  as  was  requested  by  the 
defendant,  "that  the  lease  should  be  charged"  against  and  deducted 
from  the  receipts  of  the  store.  This  was  obviously  an  error,  and  it 
was  conceded  by  the  respondent  upon  the  argument  that  it  was  so. 
The  plaintiff  had  no  interest  in  the  stock,  fixtures,  or  capital  of  the 
firm.  Therefore  he  had  no  interest  in  the  lease,  and  the  $2,000  should 
have  been  deducted  from  the  receipts  of  the  business,  which  the  referee 
allowed  the  plaintiff  to  participate  in.  It  is  dpar  thus  far  that  the 
judgment  must  be  modified  by  reducing  the  profits  as  found  by  the 
referee  by  the  sum  of  $2,000. 

Two  other  items  which  the  referee  refused  to  allow  are  the  defend- 
ant's claim  of  salary  or  compensation  to  himself  for  the  years  1899 
and  1900,  and  for  the  services  of  a  bookkeeper  he  employed  during 
those  years.  I  am  of  the  opinion  that  both  sums  should  have  been 
allowed  for  the  period -named.  The  plaintiff  testified  that  he  had 
agreed  to  keep  all  the  accounts  of  the  business,  and  that  he  did 
keep  them  until  September  1,  1899,  at  which  time  one  Hughes  was 
employed  by  plaintiff  as  a  bookkeeper,  and  he  took  full  charge  of  the 
books.  He  made  out  a  complete  statement  of  accounts  for  the  years 
1898,  1899,  and  1900,  and  those  accounts  were  duly  rendered  to  the 
plaintiff.  The  referee  found  as  matter  of  fact  that  on  or  about  June 
13,  1900,  defendant  rendered  to  the  plaintiff  a  detailed  statement  of  ac- 
count for  the  year  1899,  and  that  on  or  about  the  10th  of  August,  1901, 
he  again  rendered  to  the  plaintiff  a  detailed  statement  of  account  for 
1900,  and  that  on  the  account  there  appeared  for  each  year  defend- 
ant's salary  or  compensation  of  $1,560  and  Hughes'  salary  of  $260; 
that  inclosed  with  each  of  these  statements  was  a  check  made  by  de- 
fendant to  plaintiff's  order  for  the  exact  sum  shown  by  the  rendered 
statements  as  a  one-third  share  of  the  profits.  The  plaintiff  noticed 
the  items  of  defendant's  and  Hughes'  salaries,  but  nevertheless  in- 
dorsed and  cashed  the  checks  sent  him,  and  acknowledged  receipt  of 
the  accounts  and  checks,  and  thanked  defendant  therefor,  and  never 
objected  to  Hughes  or  defendant  about  the  charges  for  salaries. 
From  those  facts  the  referee  found  that  the  plaintiff  and  defendant  ac- 
counted between  themselves  for  the  years  1899  and  1900,  that  each  of 
the  accounts  rendered  is  a  stated  account,  and  that  defendant  paid  plain- 
tiff his  share  of  the  profits  in  full  for  each  of  those  years,  notwithstand- 
ing which,  in  stating  the  account  of  the  oiie-third  profits  to  which  the 
plaintiff  was  entitled,  he  refused  to  allow  what  is  called  the  salaries  of 
the  defendant  and  of  Hughes  for  the  years  1899  and  1900.  While  the 
referee  found  that  the  statements  which  charged  the  salaries  were 
accounts  stated,  and  that  the  payments  made  in  accordance  with 
those  statements  were  in  full  payment,  yet  in  a  subsequent  conclusion 
he  altered  the  effect  of  that  finding  by  striking  out  the  charges  for 
the  defendant's  and  Hughes'  so-called  salaries. 
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It  seems  to  me  that  Hughes'  salary  should  be  allowed.  The  plain- 
tiff had  kept  the  accounts  up  to  a  certain  time,  but  afterwards  ac- 
quiesced in  Hughes  being  employed  to  do  so.  The  plaintiff  also, 
for  the  years  mentioned,  acquiesced  in  the  statements  of  account 
made  to  him,  fully  understanding  the  contents  of  the  same.  The 
situation  is  simply  this :  When  accounts  were  presented  from  year 
to  year,  they  were  received  by  the  plaintiff,  were  acted  upon  by 
him  with  full  knowledge  of  what  was  contained  therein,  and  he  ac- 
cepted the  checks  sent  him.  There  was  an  acquiescence  in  the  state- 
ment presented  to  him  of  the  balance  that  was  due  him  on  that  ac- 
count. It  is  the  case  of  a  debtor  offering  a  certain  sum  of  money  in 
full  satisfaction  of  an  unliquidated  demand,  and  the  creditor  accepting 
and  retaining  the  money  and  making  no  protest.  Therefore  the  ac- 
count for  each  year  was  settled.  It  seems  to  me  that  what  was  held 
in  Fuller  v.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034,  20  L.  R.  A.  785, 
applies.  There  is  no  suggestion  here  that  the  plaintiff  did  not  accept 
the  checks  in  full  settlement.  They  were  in  fact  so  accepted.  Nor 
can  it  be  said  that  the  payments  were  made  and  received  under  a 
mistake,  either  mutual  or  on  the  part  of  the  plaintiff.  The  plaintiff 
knew  exactly  what  was  in  those  accounts,  and  he  terminated  all  dis- 
pute that  might  have  existed  between  himself  and  the  defendant  by 
accepting  checks  in  full  settlement  for  each  year  for  which  they  were 
given.  It  is  not  a  question  of  opening  an  account  stated  for  fraud 
or  mistake.  The  accounts  are  settled  accounts.  I  think  there  ought 
to  have  been  an  allowance  for  the  years  mentioned,  not  only  of  the 
amount  charged  for  the  services  of  Hughes,  the  bookkeeper,  but  also 
the  amounts  which  the  defendant  charged  as  expenses  of  the  busi- 
ness in  compensation  to  himself  for  services  rendered. 

But  although  the  accounts  were  presented  and  each  item  was  known 
to  the  plaintiff,  and  he  acquiesced  in  and  settled  the  accounts,  that 
in  no  way  changed  the  original  agreement  which  existed  between  him 
and  the  defendant.  No  defense  is  set  up  of  the  modification  of  an 
original  contract.  The  plaintiff  was  entitled  to  one-third  of  the  profits 
for  each  year,  and,  if  he  settled  at  an  agreed  amount  for  one  year, 
such  settlement  had  no  relation  to  subsequent  years.  No  new  con-, 
tract  was  made.  The  plaintiff  was  still  entitled  to  his  one-third  of  the 
profits  for  future  years,  and  there  is  no  ground  upon  which  it  can  be 
held  that  there  was  a  new  or  altered  contract  entered  into  by  which 
he  agreed  that  the  defendant  should  charge  as  expenses  a  salary  for 
himself  for  every  year.  I  think  that  each  yearly  account,  when 
received  by  the  plaintiff  was  settled,  and  the  balance  paid  in  accord- 
ance with  the  settlement  was  an  acquiescence  by  the  plaintiff  only  as 
to  each  year's  condition  of  the  business,  and  that  it  has  no  other 
or  greater  effect,  and  cannot  be  construed  as  a  modification  of  the 
contract. 

It  was  found  by  the  referee  that  the  defendant  furnished  a  certain 
article,  called  "Calisaya,"  to  the  store  under  the  management  of  the 
plaintiff,  and  that  he  overcharged  for  it,  or,  in  other  words,  diminished 
the  profits  arising  from  the  sale  of  this  article  by  overcharging  its 
cost  price.    The  referee  directed  that  the  overcharge  be  deducted 
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from  the  expenses.  It  seems  to  me  that  the  referee  was  right  in  this 
regard.  The  defendant  was  only  entitled  to  charge  for  that  article 
what  it  actually  cost.  The  referee  found  that  that  actual  cost  was 
$5.40  and  the  finding  is  abundantly  sustained  by  the  evidence.  It  is 
immaterial  what  the  principal  ingredients  were.  The  cost  price  of  the 
article  throughout  the  employment  of  the  defendant  was  $5.4=0.  The 
defendant  testified  that  the  cost  of  producing  the  article  increased, 
so  as  to  warrant  his  advancing  its  price ;  but  he  admits  that  all  over 
a  certain  sum  was  profit  to  himself.  He  should  have  dealt  fairly  and 
frankly  with  the  plaintiff  in  regard  to  this  matter,  and  the  plaintiff 
was  entitled  to  be  credited  with  the  excess  in  the  amount  charged. 

The  business  of  which  the  plaintiff  was  the  manager  had  been  con- 
ducted at  Thirty-Fourth  street  and  Broadway,  and  on  August  1, 
1901,  was  removed  to  1360  Broadway.  The  referee  found  as  matter 
of  fact  that  certain  sums  of  money  were  actually  expended  in  moving, 
and  he  refused  to  include  in  the  current  expenses  of  the  business  the 
cost  of  removing  from  one  store  to  the  other.  In  this  he  was  correct. 
.What  the  plaintiff  was  entitled  to  was  one-third  of  the  profits  of  the 
business,  wherever  it  was  conducted;  and,  when  that  business  was 
transferred  from  one  store  to  another,  profits  were  to  arise  from  the 
business  conducted  in  the  new  store  after  it  was  equipped  and  ready 
for  business.  The  equipment  of  the  store  had  nothing  to  do  with 
the  plaintiff's  management  of  it.  His  interest  began  afterwards,  and 
when  the  store  was  ready  for  the  purposes  of  making  sales  or  con- 
ducting business  therein. 

The  referee  found  the  profits  of  the  business  to  have  been  $76,878.96. 
Prom  that  amount  should  be  deducted  for  the  lease  $2,000,  and  for 
salaries  $3,640,  thus  reducing  the  profits  to  $71,238.96.  The  plain- 
tiff's share  was  one-third,  namely,  $23,746.32.  From  that  must  be  de- 
ducted the  sum  of  $15,509.78,  which  has  already  been  paid  to  the 
plaintiff,  leaving  $8,236.54.  It  appears  that  a  counterclaim  of  the  de- 
fendant to  the  extent  of  $2,421.48  must  be  deducted  also,  leaving 
$5,815.06,  for  which  the  plaintiff  is  entitled  to  judgment. 

Judgment  should  therefore  be  modified  by  allowing  the  plaintiff 
the  sum  of  $5,815.06.    Costs  of  the  appeal  to  the  appellant 

LAUGHLIN,  J.,  concurs. 

CLARKE,  J.  I  dissent  from  so  much  of  the  opinion  as  allows  a 
credit  to  the  defendant  for  his  own  claim  for  salary.  I  think  the  one- 
third  of  the  bookkeeper's  salary  was  a  proper  expense  charge  against 
the  business,  and  should  have  been  allowed,  for  the  years  1899,  1900, 
1901,  1902,  and  to  November  7,  1903,  being  four  years,  ten  months, 
and  one  week,  in  all,  $1,255,  and  the  account  should  be  stated  as  fol- 
lows: Profits  of  the  business  as  found  by  the  referee,  $76,878.96. 
From  which  should  be  deducted  the  lease,  $2,000,  and  for  book- 
keeper's salary  $1,255 ;  thus  reducing  the  profits  to  $73,623.96.  The 
plaintiff's  share  was  one-third,  namely,  $24,541.32.  From  that  must 
be  deducted  $15,509.78,  already  paid,'  leaving  $9,031.54,  from  which 
must  be  deducted  the  counterclaim  allowed  of  $2,237.28,  leaving  as 
the  principal  sum  due  $6,794.36.    Calculating  the  interest  for  the 
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period  as  allowed  in  the  decision,  it  amounts  to  $543.53,  making  the 
amount  due  as  of  March  23, 1906,  $7,337.79. 

The  judgment  should  be  modified  accordingly,  and,  as  modified, 
affirmed^with  costs  of  the  appeal  to  the  appellant 

O'BRIEN,  P.  J.,  and  INGRAHAM,  J.,  concur. 


aO0  App.  Div.  665.) 
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(Supreme  Court,  Appellate  DItIbIod,  First  Department    Deceml»r  16,  1906.) 

1.  GonVICTB — CiOMMITTEE  OIP  ESTATE — InSANITT  OF  C!ONVI0T. 

Under  Laws  1889,  p.  550,  c.  401,  g  1,  providing  that  whenever  any  per- 
son has  been  convicted  and  sentenced  to  Imprisonment  for  life,  a  commit- 
tee of  his  estate  may  be  appointed,  etc.,  a  committee  may  be  appointed 
for  th6  estate  of  a  life  convict  who  Is  insane  and  confined  in  the  state 
hospital  for  insane  convicts. 

[Ed.  Note. — For  cases  in  point  see  vol.  U,  Cent  Dig.  Convicts,  i  8.] 

2.  Btatutxb — luniBD  Repeal. 

Laws  1889,  p.  560,  c.  401,  authorizing  the  appointment  of  committees 
for  life  convicts,  is  not  repealed  by  I>aw8  1896,  p.  650,  c.  824,  as  amended 
by  Laws  1897,  p.  68,  c.  149,  and  liSWs  1904,  p.  1278,  c.  509,  providing  that 
where  an  incompetent  person  has  been  committed  to  a  state  institution, 
a  committee  may  be  appointed  of  his  estate. 

[Ed.  Note. — For  cases  In  point  see  vol.  11,  Cent  Dig.  Convicts,  i  8.] 

8.  InsAira  Pebsorb — Co:7yigt8 — Afpoihtmknt  of  Couuittex — Detebuinatioit 
OF  Inoompetenct — Necessity. 

Code  CIv.  Proc.  g  2323a,  providing  that  where  an  incompetent  person 
has  been  committed  to  a  state  institution  and  is  an  inmate  thereof,  a  com- 
mittee of  bis  estate  may  be  appointed,  does  not  authorize  ttte  appoint- 
ment of  a  committee  for  the  estate  of  a  life  convict  sane  when  convicted, 
who  has  been  transferred  to  the  state  hoi^ltal  for  insane  convicts  upon 
the  certificate  of  the  physician  of  the  prison  but  without  a  formal  deter- 
mination as  to  the  convlcf  s  incompetency. 

[Ed.  Note. — For  cases  in  point  see  vol.  27,  Cent  Dig.  Insane  Persons, 
i  45.] 
4.  Convicts — ^AppoinTifENT  of  Comiiittee — Sufficienct  of  Pboof. 

Under  Laws  1889,  p.  660,  c.  401,  providing  that  whenever  any  person 
has  been  convicted  and  sentenced  to  imprisonment  for  life,  a  committee 
of  Ills  estate  may  be  appointed,  a  verified  petition  by  the  next  of  kin  of  a 
life  convict  which  petition  sets  out  all  the  jurisdictional  facts  required 
by  the  statute,  is  sufficient  in  the  absence  of  any  objection,  to  Justify 
the  appointment  of  the  committee  without  any  further  proof. 

[Ed.  Note. — For  cases  in  point  see  vol.  11,  Cent  Dig.  Convicts,  |  8.] 

Appeal  from  Special  Term. 

Action  by  the  Trust  Company  of  America,  as  committee  of  Al- 
phonse  T.  Stephani,  a  life  convict,  against  the  State  Safe  Deposit  Com- 
pany. From  a  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.    Affirmed. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
CLARKE,  and  HOUGHTON,  JJ. 

George  A.  Strong,  for  appellant. 
Carl  A.  Hansmann,  for  respondent. 
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McLaughlin,  J.  On  the  lOth  of  Apnl,  1891,  one  Alphonse  J. 
Stephani,  then  a  resident  of  New  York,  was  convicted  of  murder  in 
the  second  degree  and  sentenced  to  be  imprisoned  in  the  state  prison 
for  life.  He  was  first  confined  in  Sing  Sing  Prison,  where  he  re- 
mained until  January  8,  1903,  when  he  was  transferred,  in  pursuance 
of  chapter  520,  p.  1067,  Laws  1899,  to  the  Dannemora  State  Hospital 
for  Insane  Convicts,  where  he  ever  since  has  remained  and  now  is. 
On  the  18th  of  November,  1903,  the  plaintiff,  tmder  the  provisions  of 
chapter  401,  p.  560,  Laws  1889,  was  appointed  a  committee  of  the 
estate  of  the  convict.  Prior  to  the  arrest  and  conviction  of  Stephani, 
he  rented  from  the  defendant  a  safe  deposit  box,  in  which  he  then  de- 
posited (and  where  the  same  has  since  remained  and  now  is)  certain 
personal  property,  consisting  of  money,  bonds,  stocks,  and  checks,  of 
the  aggregate  value  of  several  thousand  dollars.  The  plaintiff,  after 
it  was  appointed  such  committee,  demanded  access  to  the  safe  deposit 
box  and  possession  of  its  contents.  The  defendant  refused  the  de- 
mand, and  thereupon  this  action  was  brought  to  procure  a  judgment 
awarding  to  the  plaintiff  possession  of  the  property  in  the  box.  The 
defendant  demurred  to  the  complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that  the  plain- 
tiff did  not  have  legal  capacity  to  bring  the  action.  The  demurrer  was 
overruled,  and  the  defendant  appeals  from  the  interlocutory  judgment. 

The  appellant  contends  that  the  judgment  is  erroneous  because  the 
appointment  of  a  committee  of  Stephani's  estate  could  only  be  made 
under  section  3323a  of  the  Code  of  Civil  Procedure,  and  that  chapter 
401,  p.  550,  of  the  Laws  of  1889,  under  which  the  appointment  was  in 
fact  made,  did  not  apply,  inasmuch  as  Stephani  was,  at  the  time  of  such 
appointment,  an  insane  convict,  and  that,  if  it  be  held  that  such  stat- 
ute did  apply,  then  proper  proceedings  were  not  taken  under  it. 

As  to  the  first  contention,  I  am  of  the  opinion  that  the  appointment 
was  properly  made  under  the  act  of  1889,  and  this,  irrespective  of  the 
question  of  whether  Stephani  is  sane  or  insane.    The  title  of  the  act  is : 

"An  Act  to  provide  for  the  Care  and  Cnstody  of  the  Bstatea  of  Peraona 
sentenced  to  States  Prison  for  Life." 

The  first  section  makes  the  act  applicable  to  every  person  who  is 
confined  in  a  states  prison  for  life.    The  language  is : 

"Whenever  any  person  has  been  convicted  and  sentenced  to  Imprlaonment 
in  this  state  for  life." 

Broader  or  more  comprehensive  language  could  scarcely  be  used, 
indicating,  as  it  seems  to  me,  a  legislative  intent  to  place  in  the  posses- 
sion of  a  committee  the  estate  of  a  life  convict.  All  that  it  is  necessary 
to  show,  to  bring  a  case  within  the  provisions  of  this  act,  are  the  facts 
that  a  person  has  been  convicted  and  sentenced  to  imprisonment  for 
life.  These  facts  here  appeared,  and  therefore  the  case  was  brought 
clearly  within  the  provisions  of  this  act. 

But  it  is  urged  that  the  act  of  1889,  in  so  far  as  it  refers  to  insane 
convicts,  was,  by  implication,  repealed  by  chapter  824,  p.  660,  of  the 
Laws  of  1895,  as  amended  by  chapter  149,  p.  58,  of  the  Laws  of  1897, 
and  chapter  509,  p.  1278,  of  the  Laws  of  1904,  which  constitute  sec- 
tion 2323a  of  the  Code  of  Civil  Procedure.  The  argument  in  this  re- 
spect is  based  upon  the  language  in  that  section,  which  provides  that : 
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"Wbere  an  Incompetent  person  has  been  committed  to  a  Btate  Instltatlon 
In  any  manner  provided  by  law,  and  is  an  Inmate  thereof," 

— a  committee  may  be  appointed  of  his  estate  as  there  provided. 

The  repeal  of  a  statute  by  implication  is  not  favored  (People  v. 
Koenig,  9  A^).  Div.  436, 41  N.  Y.  Supp.  283 ;  Kiiboume  v.  Supervisors 
of  Sullivan  Co.,  62  Hun,  210, 16  N.  Y.  Supp.  507 ;  Eagan  v.  Rochester, 
68  Hun,  231,  22  N.  Y.  Supp.  966),  and  a  statute  is  not  to  be  deemed 
repealed  by  implication  by  a  subsequent  statute  upon  the  same  subject, 
unless  the  two  are  manifestly  inconsistent  with  and  repugnant  to  each 
other,  or  unless  a  clear  intention  is  disclosed  on  the  face  of  the  lat- 
ter statute  to  repeal  the  former  one  (People  v.  Jaehne,  103  N.  Y. 
182,  8  N.  E.  374;  McKenna  v.  Edmundstone,  91  N.  Y.  231 ;  Heckmann 
V.  Pinkney,  81  N.  Y.  211).  Section  2323a  is  not  inconsistent  with  or 
repugnant  to  the  act  of  1889,  nor  is  there  anything  to  indicate  a  legis- 
lative intent  to  have  it  supersede  or  take  the  place  of  that  act.  On  the 
contrary,  making  it  one  of  the  sections  of  the  Code  of  Civil  Procedure 
would  seem  to  indicate  a  legislative  intent  not  to  have  it  apply  to  insane 
life  convicts.     This  section  is  part  of  title  6,  c.  17,  which  is  entitled : 

"Proceedings  for  the  appointment  of  a  committee  of  the  person  and  of  the 
property  of  a  Innatic,  idiot  or  habitual  drunkard.  Oeneral  powers  and  duties 
of  the  Committee." 

The  first  section  of  this  chapter  is  2320,  and,  when  this  is  read  in  con- 
nection with  the  three  following  sections,  it  seems  to  me  dearthat  the  in- 
competent person  referred  to  in  2323a  is  not  one  who  is  confined  in  the 
state  prison  under  a  life  sentence,  even  though  his  insanity  be  conceded. 
Thus  section  2320,  after  providing  that  the  jurisdiction  of  the  Supreme 
Court  extends  to  ^e  custody  of  the  person  and  the  care  of  the  property 
of  a  person  incompetent  to  manage  himself  or  his  affairs  in  consequence 
of  idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old  age,  or 
loss  of  memory  or  understanding  or  other  causes,  states  that : 

"In  all  proceedings  under  this  title  for  the  appointment  of  a  committee  of 
such  a  person  he  shall  be  designated  an  alleged  incompetent  person  and  after 
the  appointment  of  enich  a  committee  of  such  person  in  all  subsequent  pro- 
ceedings the  Innatic,  Idiot,  habitual  drunkard  or  imbecile  shall  be  designated 
an  incompetent  person." 

This  view  is  sustained  by  Matter  of  Walker,  57  App.  Div.  1,  67 
N.  Y.  Supp.  647,  as  well  as  by  the  provisions  of  section  3323a,  when  all 
of  the  language  there  used  is  read  and  construed  together. 

Nor  do  I  think  it  could  be  held  that  section  2323a  applies,  inasmuch 
as  Stephani  has  never  been  adjudged  an  incompetent  person,  nor  has 
he  been  committed,  as  such,  to  a  state  institution.  He  was  tried  for 
murder,  found  guilty,  sentenced  to  imprisonment  for  life,  and  is  now 
confined  by  force  of  that  judgment.  He  was  sane  when  convicted. 
This  the  verdict  of  the  jury  established,  and  his  insanity  has  not  been 
judicially  determined,  notwithstanding  the  fact  that  he  was  trans- 
ferred, in  pursuance  of  section  9,  c.  520,  p.  1071,  Laws  1899,  from  the 
Sing  Sing  Prison  to  the  Dannemora  State  Hospital.  The  statute  au- 
tiiorizes  a  transfer  thus  to  be  made,  whenever  the  physician  of  either 
of  the  state  prisons,  reformatories,  or  penitentiaries  shall  certify  to 
the  warden  or  superintendent  thereof  that  a  male  prisoner  confined 
therein  for  a  felony  is,  in  his  opinion,  insane.    The  certificate  of  the 
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physician  is  not  a  determination  of  incompetency  within  either    the 
spirit  or  letter  of  title  6,  c.  17  of  the  Code  of  Civil  Procedure. 

Next,  it  is  claimed  that  proper  proceedings  were  not  taken  under  the 
act  of  1889  for  the  appointment  of  the  plaintiflF,  in  that  the  facts  set 
out  in  the  petition  should  have  been  established  by  common-law  prooi. 
The  petition  was  presented  by  an  uncle  and  next  of  kin  of  the  life  con- 
vict.   The  application  was  made  at  a  Special  Term  of  the  Supreme 
Court  in  the  judicial  district  in  which  he  resided  at  the  time  of  his  con- 
viction.     The  petition  was  subscribed  and  verified  by  the  petitioner  and 
set  forth  all  the  jurisdictional  facts  required  by  the  statute.     It  averred 
that  the  life  convict  was  unmarried ;  that  both  his  parents  were  dead : 
that  he  had  no  brothers  or  sisters  or  descendants  of  deceased  brothers  or 
sisters ;  that  his  only  next  of  kin  and  heirs  at  law,  with  their  degree 
of  relationship,  were  the  petitioner  and  the  persons  stated  in  the  peti- 
tion; and  that  due  notice  had  been  given  to  all  of  such  persons  in 
the  manner  provided  in  the  act  of  1889.    Upon  the  presentation  of  the 
petition — none  of  such  parties  appearing  or  making  any  objection  to 
the  appointment  of  the  committee  asked  for — the  petitioner  was  en- 
titled to  have  his  application  granted  without  offering  any  further  proof. 
Jurisdictional  facts  had  been  established  by  the  petition,  and  the  appoint- 
ment of  the  committee  followed  as  a  matter  of  course.     In  this  respect 
it  was  analogous  to  the  appointment  of  an  administrator  of  the  estate 
of  a  deceased  person. 

Nor  does  the  Matter  of  Stephani,  75  Hun,  188,  26  N.  Y,  Supp.  1039. 
hold  to  the  contrary.  The  statement  there  made  that  every  fact  neces- 
sary to  confer  jurisdiction  should  be  established  by  comrT— '-law  proof 
had  reference  solely  to  the  proceedings  there  taken,  which  were  clearlv 
insufficient  to  give  the  court  jurisdiction,  and  it  was  held  that  these  de- 
fects were  simply  jurisdictional.  The  defects  which  existed  in  that 
application  were  supplied  in  the  present  one.  All  of  the  persons  whom 
the  act  of  1889  required  to  be  notified  were  made  parties  to  the  pro- 
ceedings and  duly  served  with  notice  of  the  application,  or  their  duly 
executed  waivers  presented  and  filed.  They  all  defaulted  in  appearing. 
The  allegations  set  out  in  the  petition  were  undisputed,  and  they  were 
entitled  to  be  received  and  treated  by  the  court  as  established.  There 
was  no  necessity  for  making  further  proof. 

It  follows  that  the  judgment  appealed  from  must  be  afl5nned,  with 
costs,  with  leave  to  the  defendant  to  withdraw  demurrer  and  ta  answer, 
on  payment  of  costs  in  this  court  and  in  the  court  below.    All  concur. 


(109  App.  Dlv.  688.) 

KNICKERBOCKER  TRUST  CO.  T.  ISBLIN. 

(Supreme  Court,  Appellate  Dlyislon,  First  Department    December  15,  190K.> 

COBPOBATIONS — T.TATlTT.TTr  OF  StOCKHOLDEBS  FOB  COSPOBATK  DEBTS — JUBISDICTIO.N- 

OF  AonoN. 

Laws  Md.  1892,  p.  156,  c.  109,  S  851,  provides  that  each  stockholder 
shaU  be  liable  to  the  depositors  and  creditors  of  any  such  corporation  for 
double  the  amount  of  stock  at  the  par  value  held  by  such  stockbolder  in 
such  corporation.  The  statute  provides  no  remedy,  but  leaves  that  sub- 
ject to  be  worked  out  according  to  the  common  law.    The  courts  of  Mary- 
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land  have  decided  that  tbe  liability  of  stockboldera  Is  not  a  corporate  as- 
set, but  a  debt  due  directly  from  the  stockboldera.    HM,  that  tbe  liability 
of  -a  stockholder  la  a  Maryland  corporation  residing  in  New  York  may  be 
enforced  in  the  courts  of  this  state  by  a  creditor  also  residing  here. 
McLaughlin  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Knickerbocker  Trust  Company  against  Adrian  Ise- 
lin,  Jr.  From  a  judgment  overruling  the  demurrer  to  the  complaint, 
defendant  appeals.    Affirmed. 

Argued  before  O'BRIEN, -P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

Edwin  T.  Rice,  for  appellant. 
Julien  T.  Davies,  for  respondent. 

CLARKE,  J.  The  complaint  alleges.  That  the  plaintiff  in  all  the 
times  thereinafter  mentioned  was,  and  now  is,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  New  York,  duly  authorized 
to  loan  money  on  real  and  personal  securities  and  to  transact  the  general 
business  of  a  trust  company.  That  the  City  Trust  &  Banking  Com- 
pany was  duly  organized  and  incorporated,  and  transacted  business 
under  the  laws  of  the  state  of  Maryland.  That  by  section  851,  c 
109,  p.  156,  of  the  Acts  of  1892  of  said  state,  governing  said  corpora- 
tion, it  was  provided : 

■"Bach  stockholder  shall  be  liable  to  tbe  depositors  and  creditors  of  any 
such  corporation  for  double  the  amount  of  stock  at  tbe  par  value  held  by 
such  stockholder  in  such  corporation." 

That  on  the  20th  day  of  April,  1903,  all  the  aforesaid  statutes  be- 
ing at  the  time  in  full  force  and  effect,  plaintiff  loaned  to  said  City 
Trust  &  Banking  Company  $100,000  at  6  per  cent.,  to  be  repaid  Oc- 
tober 20,  1903.  That  at  the  time  said  loan  was  made  defendant  was 
a  stockholder  in  said  City  Trust  &  Banking  Company,  and  was  the 
holder  and  owner  of  100  shares  of  the  capital  stock  thereof,  of  the  par 
value  of  $10  per  share.  That  prior  to  the  20th  of  October,  1903,  the 
said  company  became  and  now  is  insolvent,  and  on  the  6th  of  June, 
1903,  at  which  time  defendant  still  was  the  owner  of  said  shares  of 
stock,  the  property  and  business  of  said  company  was  placed  in  the 
h^nds  of  receivers  in  a  proceeding  duly  brought  in  circuit  court  No. 
2  of  Baltimore,  a  court  of  competent  jurisdiction,  for  the  purpose 
of  winding  up  its  affairs.  That  there  is  still  due  to  plaintiff  upon 
its  loans  to  said  company  $49,000,  with  interest.  That  by  virtue  of 
the  provisions  of  the  said  charter  of  the  City  Trust  &  Banking  Com- 
pany, and  the  aforesaid  laws  of  Maryland  as  defined,  construed,  admin- 
istered and  enforced  by  the  courts  of  the  state  of  Maryland, 
defendant  is  personally  and  individually  indebted  to  plaintiff  in  an 
amount  equal  to  double  the  amount  of  stock  at  par  held  by  defend- 
ant as  aforesaid  in  the  City  Trust  &  Banking  Company,  to  wit,  in 
the  sum  of  $2,000,  to  recover  which  plaintiff  may  have  an  action 
against  defendant.  The  complaint  alleges  demand  and  refusal,  and 
demands  judgment  for  $2,000  and  interest  from  the  date  of  demand. 
The  defendant  demurred,  the  Court  at  Special  Term  overruled  the 
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demurrer,  and  from  the  interlocutory  judgment  the  defendant  appeals. 
Appellant  claims  that  Marshall  v.  Sherman,  148  N.  Y.  9,  43  N.  E. 
419,  34  L.  R.  A.  757,  61  Am.  St.  Rep.  654,  is  a  controlling  authority 
in  his  favor.  That  case  was  decided  in  1896.  What  was  decided  was 
that  in  a  case  brought  by  a  foreign  creditor  of  a  Kansas  corporation, 
which  was  insolvent  and  had  gone  into  the  hands  of  a  receiver,  against 
a  citizen  of  this  state,  who  was  a  stockholder  in  said  corporation, 
under  provisions  of  the  Constitution  and  statutes  of  Kansas  which 
made  the  stockholder  liable  to  the  extent  of  the  par  value  of  his 
stock  and  provided  an  express  and  complicated  remedy  unknown  to 
our  law  and  impossible  of  administration  by  our  courts  in  its  entirety, 
where  the  complaint  contained  no  allegation  as  to  the  meaning  or 
effect  of  these  statutes  or  of  the  Constitution  under  the  adjudications 
of  the  courts  of  Kansas,  and  the  courts  of  this  state  were  therefore 
obliged  to  construe  them  with  the  aid  of  such  rules  and  upon  such 
principles  as  the  courts  of  this  state  apply  in  the  construction  of 
such  enactments  here ;  that  as  under  our  statutes  an  action  by  a  sm- 
gle  creditor  against  a  single  stockholder  would  not  He,  but  that  an 
action  in  equity  must  be  brought  bringing  in  all  the  creditors  and 
all  the  stockholders,  so'  that  action  would  not  lie.  The  opinion  con- 
cluded with  this  language: 

"When  the  coartB  of  this  state  are  asked  to  adminlstw  the  statutes  of 
Kansas,  and  we  can  see  that  the  case  Is  surronnded  by  snch  compUcatloiis 
and  the  drcumstances  are  such  that  it  cannot  be  done  without  Injustice  to 
our  own  dtlzens,  or  that  it  will  be  Impossible  to  do  full  and  complete  Justice 
to  all  the  parties  In  interest,  it  is  reasonable  and  Just  to  decline  to  adminis- 
ter them  at  all." 

The  Court  of  Appeals  has  admonished  us  that  we  are  bound  by 
what  it  decides  only.  "If,  as  sometimes  happens,  broader  statements 
were  made  by  way  of  argument  or  otherwise  than  were  essential 
to  the  decision  of  the  questions  presented,  they  are  the  dicta  of 
the  writer  of  the  opinion  and  not  the  decision  of  the  court.  A  judi- 
cial opinion  is  only  binding  so  far  as  it  is  relevant,  and  when  it  wanders 
from  the  point  at  issue  it  no  longer  has  force  as  an  official  utterance. 
The  failure  to  read  the  opinions  of  courts  with  tfiis  fact  in  mind 
gives  rise  to  much  fruitless  litigation."  Colonial  City  T.  Co.  v.  Kings- 
ton R.  R.  Co.,  154  N.  Y.  493,  495,  48  N.  E.  900. 

Subsequent  to  the  decision  of  Marshall  v.  Sherman,  and  in  March, 
1900,  the  Supreme  Court  of  the  United  States  handed  down  its  opin- 
ion in  Whitman  v.  National  Bank  of  Oxford,  176  U.  S.  559,  20  Sup. 
Ct.  477,  44  L.  Ed.  587.  This  case  arose  in  the  United  States  Cir- 
cuit Court  for  the  Southern  District  of  New  York,  and  involved  the 
precise  Kansas  statutes  passed  upon  in  the  Marshall  Case.  That 
court  said: 

"The  liability  which  by  the  Constitution  and  statutes  is  thus  declared  to 
rest  upon  the  stockholder,  though  statutory  in  its  origin,  is  contractual  in 
its  nature." 

After  referring  to  partnerships  and  limited  partnerships,  and  the 
contractual  nature  of  the  obligations  to  creditors  therein  assumed, 
the  court  proceeded: 
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"And  it  la  none  the  leea  so  when  these  same  stockbolden  organized  a  cor- 
poration under  a  law  of  Kansas  which  prescribed  the  nature  of  the  obliga- 
tions which  each  thereby  assumes  to  the  others  and  to  the  creditors.  While 
the  statute  of  Kansas  permitted  'the  forming  of  the  corporation  under  certain 
conditions,  the  action  of  these  parties  waa  purely  Tolnntary.  In  other  words, 
they  entered  Into  a  'contract  authorized  by  statute.  *  •  •  This  liability 
is  fixed  and  does  not  depend  on  the  liability  of  other  stockholders.  There 
is  no  necessity  for  bringing  In  other  stockholders;  *  *  *  and,  as  this 
liability  Is  one  which  Is  contractual  in  its  nature,  it  la  also  clear  that  an  action 
therefor  can  be  maintained  in  any  court  of  competent  Jurisdiction.'' 

It  is  true,  when  no  federal  question  is  involved,  that,  where  the 
views  of  the  United  States  Supreme  Court  and  the  Court  of  Appeals 
differ,  we  are  bound  to  follow  the  Court  of  Appeals.  Towie  v.  For- 
ney, 14  N.  Y.  423 ;  Clements  v,  Yturria,  81  N.  Y.  285.  In  Howarth  v. 
Angle,  162  N.  Y.  179,  56  N.  E.  489,  47  L.  R.  A.  725,  where  an  action 
was  brought  against  a  stockholder  by  the  receiver  of  an  insolvent  bank 
of  the  state  of  Washington,  the  Court  of  Appeals  said : 

"According  to  the  decisions  of  the  hljihest  court  of  the  state  where  it  was 
made,  the  so-called  statutory  liability  of  stockholders  is  part  of  the  assets. 
The  defoidant  took  stock  In  the  Tacoma  Bank,  subject  to  the  burden  of  the 
law  which  he  impliedly  agreed  to  bear,  as  he  could  not  otherwise  have  be- 
come, a  stockholder.  That  burden  Is  an  asset  vested  in  the  receiver,  and  can 
be  enforced  in  this  state  the  same  as  a  promissory  note,  not  because  the  laws 
of  Washington  are  in  force  here,  but  because  the  defendant  voluntarily  as- 
sented to  the  conditions  upon  which  the  bank  was  organized.  •  *  • 
While  this  liability  Is,  for  convenience,  frequently  called  statutory,  because 
the  statute,  which  is  the  constitution  of  the  bank,  affixed  the  obligation  to  the 
ownership  of  the  stock,  it  Is  in  fact  contractual,  and  springs  from  an  Implied 
promise.  *  •  •  The  Implied  promise  was  to  the  creditors,  and  may,  ac- 
cording to  the  common  law  of  the  state  where  it  was  made,  be  enforced  for 
the  benefit  of  creditors  by  a  receiver  of  the  corporation  appointed  to  wind  up 
its  affairs." 

It  does  not  seem  that  the  two  great  courts  are  very  far  apart. 
The  case  at  bar  is  clearly  distinguishable  from  Marshall  v.  Sherman. 
In  the  first  place,  by  reason  of  the  failure  to  allege  the  construction 
given  by  the  Kansas  courts  to  the  statutes,  pointed  out  at  the  very 
beginning  of  the  opinion  and  the  corner  stone  thereof,  the  Court  of 
Appeals  said: 

"We  are  therefore  obliged  to  construe  them  ourselves,  witii  the  aid  of  such 
rules  and  upon  such  principles  as  the  courts  of  this  state  apply  to  the  con- 
Btmction  of  such  enactments." 

The  construction  of  the  Maryland  courts  is  distinctly  pleaded  in 
the  complaint  under  consideration.  In  the  Marshall  Case  there  was 
"a  special  and  peculiar  retnedy  against  the  stockholders  enacted  under 
the  laws  of  that  state."  Being  such,  the  court  held  that  it  could  not 
be  enforced,  except  at  the  domicile  of  the  corporation.  In  the  case 
at  bar  the  liability  alone  was  created.  No  remedy  was  provided. 
The  court  in  the  Marshall  Case  stated  it  to  be  doubtful  whether  any 
contractual  relation  existed  between  the  stockholders  of  the  corpora- 
tion and  its  creditors,  after  the  capital  stock  had  been  paid  in  and  the 
organization  of  the  corporation  completed,  so  as  to  give  it  legal  ca- 
pacity to  rnake  contracts  and  incur  obligations  for  itself. 

In  Howarth  v.  Angle,  the  Court  of  Appeals  said : 

"There  is  no  substantial  difference  between  the  liablll^  for  an  unpaid  bal- 
ance on  a  stock  subscription,  which  is  an  express  contract  to  take  stock  and 
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pay  for  It,  and  the  liability  for  the  unpaid  deficiency  of  aasets  assamed  by  the 
act  of  becoming  a  member  ot  tbe  cotpwatlon  through  the  pnrchase  of  stock, 
from  which  a  contract  Is  Implied  to  perforpi  the  statntory  conditions  upon 
which  stock  may  be  owned.  *  •  *  The  Implied  promise  runs  to  the  cred- 
itors, and  may,  according  to  tbe  common  law  of  the  state  where  It  was  made, 
be  enforced  for  the  benefit  of  creditors." 

The  Marshall  Case  states : 

"In  a  case  like  this  an  action  at  law  by  a  single  creditor  against  a  single 
stockholder  for  the  recovery  of  a  specific  sum  of  money  cannot  be  maintained 
In  our  courts  under  our  statutes  declaring  the  liability  of  stockholders.  In  such 
case  an  action  In  equity  must  be  brought  and  all  creditors  and  stockboldeis 
brought  in." 

The  whole  paragraph  is  controlled  by  the  phrase  "in  a  case  like 
this."  This  is  to  enforce  a  forei|;n  statute  with  a  complex  and  peculi- 
ar remedy  unknown  to  our  law,  impossible  of  being  administered  here 
in  its  entirety  and  with  no  allegation  as  to  the  interpretation  therof 
by  the  foreign  courts.  In  the  case  at  bar  no  remedy  is  provided, 
but  one  has  been  worked  out  under  the  common  law  of  the  foreign 
state,  and  pleaded — ^an  action  well  known  to  our  law.  In  Howarth  v. 
Angle,  the  court  said  that,  the  courts  of  Washington  having  decid- 
ed that  the  stockholder's  liability  constituted  a  part  of  the  assets 
of  the  bank,  it  could  be  enforced  in  our  courts,  like  a  promissory 
note.  The  courts  of  Maryland  having  decided  that  the  stockholder's 
liability  is  a  contractual  obligation  to  the  creditor,  and  that  he  in- 
dividually may  have  an  action  therefor,  there  seems  to  be  no  diffi- 
culty in  applying  the  same  rule.  A  contractual  liability  of  that  kind 
must  be  as  transitory  in  its  nature  as  the  contractual  liability  cre- 
ated by  a  promissory  note,  and  hence  follow  the  contractor  to  the 
place  of  his  residence.  In  Miners'  &  Merchants'  Bank  v.  Snyder 
(Md.)  69  Atl.  707,  68  L.  R.  A.  312,  the  Maryland  court  held: 

"Snch  liability  does  not  constitute  a  corporate  asset,  enforceable  by  a  re- 
ceiver of  a  corporation ;  but  it  is  a  debt  due  directly  from  the  stockholder  to 
those  persons  who  became  creditors  of  the  corporation  while  he  held  its 
stock.  *  *  *  Any  such  creditor  could  enforce  tbe  liability  by  a  separate 
action  against  any  stockholder  from  whom  It  was  due.  *  *  *  It  was  thus 
made  possible  for  the  creditor  by  tbe  exercise  of  superior  skill  and  diligence  to 
secure  payment  In  full  of  his  debt  from  the  stockholders  sued  by  him  to  the 
exclusion  of  tbe  other  creditors" — citing  a  long  line  of  Maryland  cases. 

Where  the  Court  of  Appeals  has  followed  the  interpretation  of 
the  Washington  courts  that  the  liability  under  the  Washington  stat- 
ute is  a  corporate  asset,  it  seems  this  court  must  in  a  case  with  a 
proper  averment  in  the  complaint,  as  is  this,  follow  the  Maryland 
courts  that  under  the  Maryland  statute  it  is  not  a  corporate  asset, 
but  is  a  debt  due  directly  from  the  stockholders. 

It  seems  to  me  that  Marshall  v.  Sherman,  in  view  of  the  late  de- 
cisions, does  not  apply  to  the  case  at  bar.  This  is  an  action  by  a 
corporation  or^nized  and  existing  under  the  laws  of  this  state,  against 
a  citizen  of  this  state,  to  recover  upon  a  contractual  liability  assumed 
by  the  act  of  becoming  a  member  of  a  Maryland  corporation  through 
the  purchase  of  stock,  from  which  a  contract  is  implied  to  perform  the 
statutory  conditions  upon  which  the  stock  may  be  owned.  Rich- 
mond v.  Irons,  121  U.  S.  27-55,  7  Sup.  Ct.  788,  30  L.  Ed.  864,  cited 
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with  approval  Howarth  v.  Angle,  162  N.  Y.,  at  page  187,  66  N.  E., 
at  page  492  (47  L.  R.  A.  725).    The  statutory  provision  is : 

"Kach  Btockbolder  shall  be  liable  to  the  depoeltors  and  creditors  of  such  cor- 
poration for  double  the  amount  of  stock  at  the  par  value  held  by  such  stock- 
holder in  such  corporation." 

This  contractual  liability,  being  valid  in  the  state  where  assumed, 
is  'enforceable  everywhere.  Its  validity,  interpretation,  and  effect 
are  to  be  determined  by  the  lex  loci;  but  the  remedy  is  governed 
by  the  lex  fori.  Lowry  v.  Inman,  46  N.  Y.  119,  cited  with  approval 
in  the  Howarth  Case,  supra.  If  the  statute  upon  which  the  personal 
liability  of  the  stockholder  is  founded  had  also  provided  a  remedy 
for  that  liability,  such  remedy  would  have  been  exclusive,  and  could 
not  have  been  enforced  in  the  courts  of  this  state.  The  statute  of 
Marj'land,  however,  provided  no  remedy,  but  left  that  subject  to  the 
courts,  to  be  worked  out  according  to  the  common  law.  Howarth  v. 
Angle,  162  N.  Y.  188,  56  N.  E.  489,  47  L.  R.  A.  725.  The  courts 
of  Maryland  have  construed,  administered,  and  enforced  that  law 
by  declaring  that  under  the  circumstances  disclosed  the  defendant 
is  personally  and  individually  indebted  to  plaintiff  in  an  amount  equal 
to  double  the  amount  of  stock  held  by  the  defendant,  to  recover  which 
plaintiff  may  have  an  action  against  defendant.  This  is  a  simple 
action  at  law,  upon  a  contract  well  known  to  our  law,  and  one  which 
there  is  no  difficulty  in  litigating.  No  moneys  are  to  be  taken  from 
the  state  to  the  detriment  of  any  citizens  thereof.  One  citizen  is  to 
recover  of  another  an  amount  due  on  a  contract.  It  must  be  assumed 
that  the  loan  by  the  plaintiff  to  the  Maryland  corporation  was  made 
in  reliance  upon  the  obligation  voluntarily  assumed  by  the  defendant. 
The  opinion  in  the  Marshall  Case  dealt  largely  with  the  injustice  to 
citizens  of  this  state  if  the  proceeding  there  under  consideration  was 
sanctioned.  If  this  demurrer  should  be  sustained,  the  injustice  would 
be  extended  to  a  citizen  of  the  state,  because,  under  the  interpreta- 
tion given  to  the  subject  by  the  Supreme  Court  of  the  United  States, 
a  foreign  creditor  of  the  City  Bank  &  Trust  Company  could  bring 
an  action  in  the  United  States  Court  for  this  district  against  this 
same  defendant,  and  recover.  The  plaintiff,  by  reason  of  its  resi- 
dence here,  cannot  sue  in  the  federal  court.  The  result  would  be  that 
its  diligence  will  go  for  naught  because  it  is  a  resident  of  this  state. 
I  do  not  believe  such  a  result  ought  to  be  sanctioned. 

The  judgment  appealed  from  is  affirmed,  with  costs,  with  leave 
to  the  defendant,  upon  payment  of  the  costs  below  and  in  this  court 
within  20  days,  to  withdraw  the  demurrer  and  to  answer  over. 

O'BRIEN,  P.  J.,  and  PATTERSON,  J.,  concur. 

McLaughlin,  J.  (dissenting).  The  question  presented  upon  this 
appeal  cannot  in  principle  be  distinguished,  as  it  seems  to  me,  from 
the  principle  involved  in  the  decision  in  Marshall  v.  Sherman,  148 
N.  Y.  9,  42  N.  E.  419,  34  L.  R.  A.  757,  51  Am.  St.  Rep.  654,  and  there- 
fore until  the  Court  of  Appeals  overrules  that  decision  it  is  binding 
upon  this  court.  In  Howarth  v.  Angle,  162  N.  Y.  179,  66  N.  E.  489, 
96N.T.8.- 
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47  L.  R.  A.  726,  the  court  did  not  overrule  Marshall  v.  Sherman, 
supra,  but  simply  pointed  out  the  difference  between  the  two  cases. 
In  the  Marshall  Case  the  action  was  brought,  as  here,  by  a  single 
creditor,  and  in  the  Howarth  Case  by  the  receiver,  representing  and 
for  the  benefit  of  all  the  creditors. 

When  a  corporation  has  become  insolvent  and  a  receiver  has  been 
appointed,  it  would  seem  that  its  assets  ought  to  be  marshaled  and 
its  liabilities  ascertained,  to  the  end  that  all  creditors  might  be  treat- 
ed alike.  It  is  a  harsh  rule  which  permits  a  single  creditor,  who  hap- 
pens to  know  of  a  solvent  stockholder  in  another  state,  to  commence 
an  action  in  his  own  behalf  against  him,  to  the  end  that  he  may  get 
his  pay,  to  the  exclusion  of  all  others.  This,  in  Marshall  v.  Sherman, 
supra,  the  Court  of  Appeals  held  could  not  be  done,  and  until  that 
court  changes  its  view  on  the  subject  I  do  not  see  how  an  action  of 
this  character  can  be  maintained. 

I  therefore  vote  to  reverse  the  judgment  and  sustain  the  demurrer. 

HOUGHTON,  J.,  concurs. 


FLEMING  V.  BRAUER. 
(Supreme  Court,  Appellate  DlTlsiiMi,  First  Department    December  IB.  190S.) 

1.  Slander— Action— BviDENOB—SuFFiciENOT. 

In  an  action  for  slander  In  charging  tbat  plaintiff  neglected  Ms  ofllcUd 
duties  as  dockmaster  and  was  guilty  of  oppression  and  extortion,  evi- 
dence held  to  sustain  a  verdict  for  defendant 

2.  Appkalt-Revudw  of  Evidence. 

In  an  action  for  slander,  a  verdict  for  defendant  will  not  be  aet  aside 
as  against  the  evidence,  unless  it  clearly  indicates  passion  or  prejudice. 

[Ed.  Note. — For  cases  In  point  see  vol.  8,  Cent  Dig.  Appeal  aJod  Error, 
Si  3938-^943.1 

Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  J.  Fleming  against  William  W.  Brauer.  Prom  an 
order  setting  aside  a  verdict  in  favor  of  defendant,  be  appeals.  Re- 
versed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

L.  E.  Warren,  for  appellant. 
Joseph  A.  Shay,  for  respondent. 

McLAUGHLIN,  J.  This  action  was  brought  to  recover  damages 
for  slander.  The  complaint  alleged  that  shortly  prior  to  the  17th  of 
March,  1902,  the  defendant,  in  the  presence  of  McDougal  Hawkes, 
commissioner  of  docks  of  the  city  of  New  York,  and  of  other  persons, 
slandered  the  plaintiff,  who  is  a  dockmaster  of  the  city,  by  saying, 
in  substance,  that  between  January  1  and  March  6,  1902,  the  plain- 
tiff, as  dockmaster,  improperly  interfered  with  the  Brauer  Steamship 
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Company,  a  corporation  of  which  the  defendant  is  the  president,  in 
its  lawful  use  of  pier  33,  East  river ;  that  the  plaintiflF,  contrary  to  the 
duties  of  his  office  as  such  official,  refused  to  inform  the  defendant 
of  the  rates  of  wharfage  of  pier  33 ;  that  he  failed  to  inform  him  that 
the  steamship  company  could  not  have  the  sole  and  exclusive  use  of 
the  pier ;  that  he  refused  to  confer  with  the  defendant  in  relation  to 
docking  the  company's  vessels,  and  also  declined  to  permit  barges  to 
place  goods  upon  the  dock  which  were  about  to  be  placed  on  board 
of  one  of  the  steamship  company's  boats ;  that  the  plaintiff,  instead 
of  referring  the  defendant  to  the  dock  department  in  regard  to  rates, 
etc,  of  the  pier,  referred  him  against  defendant's  protest  to  one 
Galleher,  who  is  not  connected  with  the  department ;  that  the  plain- 
tiff, acting  in  collusion  with  Galleher  and  one  Bowman,  obtained  from 
the  defendant  a  payment,  under  protest,  of  $500  for  the  rent  of  the 
pier  by  the  steamship  company  for  the  month  of  February,  1902 ;  and 
that  the  real  rent  of  the  same  was  less  than  $162.87.  The  complaint 
further  alleges  that  the  words  used  were  intended  by  the  defendant  to 
charge  that  the  plaintiff,  while  dockmaster,  neglected  his  oificial 
duties,  was  guilty  of  criminal  acts  of  oppression,  and  conspired  with 
r.alleher  and  Bowman  for  the  purpose  of  criminally  extorting  money 
from  the  defendant  and  the  steamship  company,  and  of  defrauding  the 
dty  of  New  York.  The  answer  denied  the  material  allegations  of  the 
complaint.  The  jury  found  a  verdict  for  the  defendant,  which  the 
court  set  aside  as  against  the  weight  of  evidence,  and  defendant  ap- 
peals. 

I  do  not  think  the  verdict  is  against  the  weight  of  evidence,  as  a 
brief  consideration  of  it  will  show.  The  plaintiff's  principal  witness 
was  Commissioner  Hawkes,  who  testified  that  the  defendant  called 
upon  him  and  said  that  he,  as  president  of  the  steamship  company, 
was  being  bothered  by  the  plaintiff,  who  was  interfering  with  his  use 
of  the  pier ;  that  he  refused  to  permit  freight  to  be  delivered  on  the 
pier,  which  was  about  to  be  loaded  on  one  of  the  steamship  com- 
pany's vessels ;  that  he  declined  to  give  the  rates  of  wharfage,  and  re- 
fused to  confer  with  him  concerning  the  docking  of  the  vessels,  and 
had  referred  him  to  one  Galleher,  and  the  plaintiff,  in  connection  with 
Galleher  and  one  Bowman,  had  obtained  $500  from  him  for  wharfage 
dues.  The  plaintiff  himself  testified  substantially  to  the  same  facts, 
and,  in  addition,  stated  that  in  conversation  with  the  defendant  the 
defendant  had  stated  that  the  plaintiff  had  not  hands  enough  to  hold 
the  money  which  he  (plaintiff)  had  demanded  from  him.  When 
asked,  on  cross-examination,  whether  he  had  not  been  instrumental 
in  bringfing  the  defendant  and  Galleher  together,  by  means  of  tele- 
phonic communication,  he  answered  that  he  did  not  remember  it; 
and  this  was  as  strong  as  he  would  testify  on  that  subject.  Plaintiff's 
witness  Farley  testified  that  his  recollection  of  the  conversation  which 
took  place  between  the  defendant  and  Commissioner  Hawkes  was 
that  the  defendant  stated  that  plaintiff  was  interfering  with  his  use 
of  the  dock  and  had  refused  to  allow  him  to  land  freight  there,  that 
he  had  referred  him  to  somebody  outside  of  the  department  for  in- 
formation, and  that  defendant  had  paid  $500  to  somebody  for  the 
privilege  of  the  pier.    Plaintiff's  witness  Phelan  corroborated  the  wit- 
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ness  Farley  and  also  Hawkes  as  to  the  conversation  which  occurred 
between  the  latter  and  the  defendant.  Plaintiff's  witness  Galleher 
testified  that  Bowman  first  came  to  him  as  the  representative  of  the 
defendant,  and  asked  him  to  obtain  a  dock  for  the  boats  of  the  steam- 
ship company,  and  that  Bowman  gave  him  $400  for  the  docking 
privilege,  out  of  which  he  paid  $168  to  the  city,  and  put  the  remainder 
in  his  pocket  as  compensation  for  past  favors  which  he  had  shown  the 
steamship  company. 

The  defendant  testified  that  he  went  to  the  plaintiff  for  the  pur- 
pose of  procuring  a  dock,  and  the  plaintiff  then  informed  him  that  he 
would  have  to  see  Mr.  Galleher ;  that  thereupon  the  defendant  had  a 
conversation  with  Galleher,  who  thereafter  sent  Bowman  to  him,  and 
that  he  then  paid  Bowman  $500  for  the  dock,  and  took  a  receipt 
therefor;  that  disputes  thereafter  arose  between  himself  and  the 
plaintiff  concerning  the  use  of  the  dock,  and  he  complained  to  Com- 
missioner Hawkes  about  it ;  that  in  making  his  complaint  he  told  the 
commissioner  that  the  plaintiff  was  delaying  the  work  on  the  dock ; 
that  he  would  not  allow  goods  to  be  taken  on  the  dock  that  were 
about  to  be  loaded  on  the  steamship  company's  vessel ;  that  nothing 
was  said  about  collusion  between  Bowman,  Galleher,  and  the  plain- 
tiff, although  he  had  shown  the  commissioner  the  receipt  for  the 
$500  which  he  had  paid  to  Bowman;  that  no  statements  were  made 
by  him  concerning  plaintiff,  except  as  to  his  interference  with  the 
work  on  the  pier,  and  that  he  sent  defendant  to  Galleher  and  defend- 
ant had  paid  $500  to  Bowman.  He  was  corroborated  by  the  wit- 
nesses Raynor  and  Gargan,  both  of  whom  testified  that  nothing  was 
said  about  the  plaintiff  being  in  collusion  with  Galleher  or  Bowman, 
and  that  defendant  did  not  charge  the  plaintiff  with  having  received 
any  part  of  the  $500. 

It  might  well  be  doubted  whether  the  testimony  on  the  part  of  the 
plaintiff  tended  to  establish  the  allegations  of  his  complaint,  or 
would  have  justified  a  verdict  in  his  favor.  When  it  is  considered  in 
connection  with  the  testimony  offered  by  the  defendant,  the  verdict 
certainly  cannot  be  said  to  be  against  the  weight  of  evidence.  If  the 
testimony  offered  by  the  defendant  were  true,  and  it  was  for  the  jury 
to  say  whether  or  not  it  was,  then  the  defendant  had  not  slandered  the 
plaintiff.  Indeed,  all  he  did  was  to  complain  to  Commissioner  Hawkes 
as  to  the  manner  in  which  he  had  been  treated  by  the  plaintiff,  with 
reference  to  the  use  of  the  dock  which  he  had  leased.  He  had  a 
right  to  make  this  complaint.  Any  person  who  has  business  transac- 
tions with  any  official  of  the  city  government  if  not  satisfied  with  the 
manner  in  which  he  has  been  treated  may,  without  subjecting  himself 
to  liability,  complain  to  a  superior  officer.  This  is  all  that  the  defend- 
ant did,  if  his  statement,  corroborated  as  it  is  by  several  witnesses,  is 
true.  In  addition  to  this,  in  an  action  of  this  character,  a  verdict 
in  favor  of  the  defendant  is  rarely  set  aside  as  against  the  weight  of 
evidence  (Hurtin  v.  Hopkins,  9  Johns.  36;  Ex  parte  Baily,  2  Cow. 
479 ;  Paddock  v.  Salisbury,  Id.  811 ;  Rundell  v.  Butler,  10  Wend.  119 ; 
Jarvis  v.  Hatheway,  3  Johns.  180,  3  Am.  Dec.  473;  Townsend  on 
Slander  &  Libel  [4th  Ed.]  §  295) ;  and,  when  it  is,  the  evidence  must 
be  so  clearly  overwhelming  that  the  court  can  see  injustice  has  been 
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done  and  the  verdict  of  the  jury  is  due  to  passion  or  prejudice  on 
their  part  and  not  the  result  of  a  proper  consideration  of  the  evi- 
dence. This  cannot  be  said  in  this  case  when  all  of  the  testimony  is 
considered. 

The  order  appealed  from,  therefore,  must  be  reversed,  and  the 
verdict  of  the  jury  reinstated,  with  costs  to  the  appellant.  All  con- 
cur, except  PATTERSON,  J.,  who  dissents. 


(109  App.  Dlv.  74a) 

PEOPLE  ex  rel.  CONNELLY  y.  REIS,  City  Assessor,  et  al. 

(Supreme  Court,  Appellate  DiTlsion,  Tbird  D^artment.    Nov^nber  16,  1905.) 

1.  MuNiciPAt  CoKPOEATiONS— Special  Assessmbntb— CEBTioBAfti  to  Review — 

AtJTHOBITT   OF   OOUBT. 

Where,  on  certiorari  to  review  a  special  assessment,  it  appears  from 
the  record  that  as  a  matter  of  fact  the  aasessment  of  relator's  property 
Is  unequal  as  compared  with  the  asssessment  of  other  similar  property 
similarly  situated,  and  Is  unjust,  the  court  has  authority,  under  the  ex 
provisions  of  Code  Civ.  Proc.  {  2140,  to  correct  the  assessment,  though 
the  general  principle  on  which  it  was  made  is  not  an  erroneous  one. 

2.  Same— Unkqitai.  Assessments. 

The  lots  of  an  owner  were  assessed  at  the  rate  of  7  per  cent  and  0  per 
cent,  respectively,  of  their  valuation,  for  the  construction  of  a  sewer. 
Other  lots  were  assessed  at  the  rate  of  from  1%  per  cent  to  2  per  cent 
of  their  valuation.  All  the  lots  were  assessed  at  a  fixed  rate  per  front 
foot.  The  lots  of  the  owner  were  used  and  suitable  for  residential  pur- 
posees  only.  The  other  lots  were  business  lots,  and  each  of  them,  how- 
ever small  Its  frontage,  was  In  present  need  of  eewers,  and  derived  a 
present  benefit  therefrom.  Each  front  foot  of  the  owner's  residence 
was  not  in  like  need  of  a  sewer,  and  was  not  to  the  same  degree  bene- 
fited thereby.  Held,  that  the  assessments  levied  against  the  lots  of  the 
owner  were  unjust  and  should  be  annulled;  Laws  1896,  p.  909,  c.  747,  } 
147,  requiring  the  assessment  of  each  parcel  In  proportion  to  the  bene- 
fits. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36,  Cent  Dig.  Mnnlclpal  (Cor- 
porations, {  1120.] 

&  Same— Pbopkbtt  Subject  to  Assessment— (Jitt  Pbopebtt. 

Property  owned  by  a  city  Is  subject  to  a  special  assessment  for  the  con- 
struction of  a  sewer,  *and  omitting  the  same  from  the  assessment  therefor 
is  prima  fade  error. 

[Ed.  Note. — For  cases  in  point,  «ee  vol.  36,  Cent  Dig.  Municipal  Cor- 
porations, SS  1036,  1037.] 

4.  Same— AssESSMXNT  Dibtbict— Pbopebtt  Assessable. 

Where  the  assessor  has  as  expressly  required  by  Law«  1896,  p.  909. 
c.  747,  {  147,  determined  the  district  within  which  the  property  benefited 
by  a  local  improvement  is  located,  all  the  property  in  the  district  must 
be  considered  as  actually  benefited,  and  therefore  assessable  for  the  Im- 
provement 

[Ed.  Note. — For  cases  in  point,  see  vol.  36,  (3ent  Dig.  Municipal  0>r- 
porations,  H  1108,  1122.] 

Certiorari  by  the  people,  on  the  relation  of  Henry  C.  Connelly, 
against  Michael  A.  Reis,  as  assessor  of  the  city  of  Kingston  and 
others,  to  review  a  special  assessment  of  relator's  property  for  the 
construction  of  sewers.    Assessment  annulled. 
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Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Arthur  C.  Connelly,  for  relator. 

Augustus  H.  Van  Buren  and  Howard  Chipp,  for  respondents. 

PARKER,  P.  J.  This  is  a  common-law  certiorari  to  review  the 
proceedings  of  the  assessor  and  the  common  council  of  the  city  of 
Kingston  in  the  assessment  of  a  special  tax  to  defray  the  expenses  of 
constructing  a  system  of  sewers  in  a  portion  of  such  city,  pursuant 
to  section  147  of  its  charter,  viz.,  chapter  747,  p.  909,  of  the  Laws  of 
1896.  The  relator  claims  that  the  special  assessment  is  unjust  and 
inequitable ;  that  each  parcel  is  not  assessed,  as  required  by  said  sec- 
tion 147,  in  proportion  to  the  benefit  which  has  been  derived  from  said 
improvement,  but  that  it  has  been  made  up  upon  a  theory  of  "foot- 
front"  assessments  that  has  resulted  in  disregarding  the  actual  value, 
location,  and  conditions  of  the  properties  assessed,  and  in  ignoring 
the  benefits  accruing  to  each  from  the  improvement  mentioned ;  also 
for  the  further  reason  that  certain  parcels  of  land  located  within 
the  district  determined  by  the  assessor  to  be  specially  benefited  by 
the  improvements  are  omitted  from  the  assessment,  thereby  making 
the  assessment  against  the  relator's  property  larger  and  more  burden- 
some. The  return  of  the  assessor,  and  others  to  whom  the  writ 
is  directed,  denies  that  the  relator's'  assessment  is  unjust  and  in- 
equitable, and  specifically  avers  that  in  making  the  assessments  and 
fixing  the  rate  per  front  foot,  whenever  any  lot  or  lots  were  so  as- 
sessed, all  the  matters  and  considerations  which  relator  complains 
were  omitted,  were  in  fact  taken  into  account  by  him,  and  the  ques- 
tion as  to  the  amount  of  benefit  conferred  upon  each  lot  by  said  im- 
provement was  so  considered  and  ascertained.  Of  course,  the  cor- 
rectness of  any  fact  claimed  by  either  party  must  be  ascertained  by  the 
facts  admitted  or  averred  in  the  return. 

It  is  required  by  the  statute  under  which  this  tax  is  levied,  viz., 
section  147,  that  it  shall  be  made  upon  a  just  and  equitable  assess- 
ment against  the  owners  or  occupants  of  the  lands  deemed  to  be 
benefited,  assessing  each  parcel  in  proportion  to  the  benefit  which  has 
been  derived  from  said  improvement.  And  the  relator  insists  that, 
because  it  has  been  levied  upon  a  foot-front"  basis,  it  must  neces- 
sarily be  unjust  and  invalid;  and  he  cites  the  Klock  Case,  30  App. 
Div.  40,  51  N.  Y.  Supp.  897,  to  sustain  that  claim.  The  assessor 
denies  that  it  was  made  on  such  a  basis  only.  We  need  not  now 
determine  either  of  those  questions,  because  upon  a  certiorari  to  re- 
view the  action  of  the  assessing  officer,  if  it  appears  from  the  record 
before  us  that  as  a  matter  of  fact  the  assessment  of  the  relator's 
property  is  unequal  as  compared  with  the  assessment  of  other 
similar  property  similarly  situated,  and  is  unjust,  this  court  is  at 
liberty  to  correct  such  assessment,  even  though  the  rule  or  general 
principle  upon  which  the  assessment  was  made  is  not  an  illegal  or 
erroneous  one.  Code  Civ.  Proc.  §  2140.  We  must  therefore  inquire 
whether  from  the  whole  record  before  us  it  appears  that  the  relator's 
property  is  or  is  not  assessed  fairly  and- justly  in  comparison  with  the 
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assessment  of  the  other  properties  against  which  the  tax  in  question 
is  levied ;  and,  if  we  conclude  that  the  facts  therein  aiq>earing  do  not 
sustain  the  judgment  of  the  assessor  in  that  regard,  we  may  annul 
the  assessment  which  he  has  so  made. 

In  the  record  before  us  it  appears  that  most  of  the  property  on 
Broadway  (which  is  one  of  the  principal  business  streets  of  said  city) 
situated  in  the  vicinity  of  the  city  hall,  and  nearly  a  mile  distant  from 
the  property  of  the  relator,  is  assessed  at  the  rate  of  $1.90  per  front 
foot,  and  most  of  the  other  improved  property  on  said  street  northerly 
from  the  city  hall  and  up  to  within  a  third  of  a  mile  from  the  relator's 
property  is  also  assessed  at  the  same  rate.  The  relator's  property, 
which  consists  of  a  couple  of  large  and  desirable  residential  places, 
five  blocks  west  from  Broadway,  is  likewise  assessed  at  the  same 
rate  per  front  foot,  as  is  also  much  other  property  scattered  through- 
out the  said  two  wards  of  the  city.  Upon  each  of  the  relator's  said 
lots  is  located  but  a  single  residence  and  a  barn ;  and  each  lot  is  evi- 
dently kept  and  used  for  residential  purposes  only.  There  does  tiot 
appear  to  be  any  immediate  demand  for  any  part  of  either  of  said  lots 
for  more  residences  or  further  building  thereon,  nor  is  it  manifest 
that  either  will  ever  become  available  for  business  purposes  or  manu- 
facturing uses.  On  the  other  hand,  the  Broadway  properties,  which 
are  assessed  at  the  same  rate  per  foot  as  is  relator's,  have  already 
become  available  for  the  best  business  uses,  and  consist  of  stores,  fac- 
tories, "hotels,  etc.,  in  the  very  center  of  commercial  activity,  and  each 
parcel  thereof,  no  matter  how  small  its  frontage,  is  in  present  need 
of  the  sewers  and  derives  a  present  benefit  therefrom.  Evidently 
each  front  foot  of  the  relator's  residence  is  not  in  like  need  of  a 
sewer,  and  to  the  same  degree  is  not  benefited  thereby  as  is  each 
front  foot  of  such  stores,  factories,  and  hotels.  A  sewer  in  one 
street,  with  which  the  buildings  on  the  relator's  premises  could  be 
connected,  would,  at  least  under  present  conditions,  serve  the  whole 
of  each  lot;  and,  so  long  as  each  lot  is  kept  as  a  single  residence, 
no  need  of  a  further  sewer  would  ever  arise.  The  relator  is  assessed 
on  three  sides  of  one  lot,  and  on  two  sides  of  the  other  lot.  The 
former,  being  lot  No.  98  on'  the  assessment  map,  is  198  feet  on  Fair 
street,  332  feet  on  Franklin  street,  and  240  feet  on  Pine  Street.  The 
dwelling  house  thereon  fronts  on  Fair  street,  and  is  60  feet  or  more 
from  either  Fair  or  Franklin  streets.  The  barn  on  this  lot  fronts  on 
Pine  street,  and  is  50  feet  therefrom.  This  lot  is  assessed  for  this 
local  improvement  at  $1,083 ;  and  in  arriving  at  this  figure  the  asses- 
sor has  concededly  divided  the  lot  into  three  lots,  assessing  one  on 
Fair  street  198  front  feet,  and  allowing  a  depth  of  100  feet ;  another 
on  Pine  street  240  front  feet,  allowing  a  like  depth  of  100  feet ;  and 
a  third,  the  remaining  land  between  said  two  lots,  132  front  feet  on 
Franklin  street,  and  of  a  depth  the  full  length  of  the  premises,  viz., 
332  feet — making  in  all,  as  to  this  lot,  a  foot  frontage  of  670  feet. 
The  other  lot  of  the  relator,  being  No.  69  on  said  map,  is  assessed 
in  like  manner  at  $545.30  on  a  foot  frontage  of  287  feet.  From  an  ex- 
amination of  the  assessments  in  the  record,  it  appears  very  clearly 
that  the  assessor  has  adopted  a  general  rule  to  allow  100  feet  for  the 
depth  of  a  corner  lot  bordering  on  two  streets  in  each  of  which  is  to 
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be  constructed  a  sewer,  assessing  the  full  frontage  on  one  street,  and 
the  excess  over  the  100  feet  of  depth,  to  assess  as  a  separate  lot,  by 
the  foot  front,  on  the  other  of  such  streets. 

A  comparison  of  some  of  the  assessments  with  the  relator's  as- 
sessment, shows  the  following :  A  block  of  property  on  the  westerly 
side  of  Broadway,  consisting  of  lots  Nos.  712  to  717,  inclusive,  and 
having  a  total  valuation  of  $52,500  on  the  general  assessment  roll,  is 
assessed  in  this  special  assessment  for  577  front  feet  at  $1,096.30, 
.  being  substantially  2  per  cent,  of  its  total  valuation ;  nine  other  lots 
on  the  easterly  side  of  Broadway,  five  of  which  lie  contiguous  to  one 
another,  are  valued  at  $85,500  and  assessed  for  580  front  feet  at 
$1,102,  being  less  than  ij/j  per  cent,  of  their  total  valuation ;  another 
single  lot  on  said  street,  of  the  valuation  of  $41,500,  is  assessed  for 
this  special  tax  for  336  front  feet,  at  $638.40,  being  practically  1^  per 
cent,  of  the  total  valuation ;  while  the  relator's  assessment  of  lot  No. 
98,  as  shown  above,  is  at  the  rate  of  more  than  9  per  cent,  of  its  total 
valuation,  and  lot  No.  69,  with  a  front  footage  of  287  feet,  is  assessed 
$545.30  as  special  tax,  and  has  a  valuation  of  $8,000,  the  tax  being 
nearly  7  ger  cent,  of  such  valuation.  With  no  circumstances  showing 
why  the  relator's  property  should  bear  such  an  apparently  dispro- 
portionate burden,  and  such  facts  as  are  before  us  indicating  that 
there  are  none,  we  must  conclude  that  such  assessment  of  his  prop- 
erty is  unjust  and  inequitable.  At  least  the  facts  seem  to  establish 
that  the  relator's  properties  have  not  been  assessed  in  proportion  to 
the  benefit  they  have  received,  if  the  Broadway  properties  have  been 
so  assessed. 

It  may  be  conceded  that  lots  similarly  situated  upon  a  street 
through  which  a  sewer  is  constructed  may  in  some  instances  be  bene- 
fited in  proportion  to  their  respective  frontage  upon  such  street, 
whether  vacant  or  improved ;  yet  it  cannot  be  supposed  that  the  very 
different  classes  of  property,  available  for  so  many  and  so  different 
purposes  and  scattered  throughout  the  two  wards  in  which  this 
sewer  is  constructed,  and  which  have  been  assessed  at  a  fixed  and 
equal  rate  per  front  foot,  have  derived  in  every  instance  equal  benefit 
in  proportion  to  frontage  from  the  construction  of  such  sewer.  We 
may  conceive  of  a  business  portion  of  a  city  having  been  swept  by 
fire,  and  that  the  property  thus  made  vacant  might  be  in  as  great 
need  of,  and  be  benefited  to  as  great  an  extent  by,  the  construction 
of  a  sewer  as  the  adjacent  improved  property,  to  which  the  fire  had  not 
extended.  There  would  be  a  demand  for  buildings  upon  such  vacant 
lands,  and  that  would  be  their  only  available  use.  Such  lands  upon 
which  buildings  would  be  immediately  erected  might  receive  as  much 
benefit  from  the  construction  of  the  sewer  as  those  already  built 
upon.  So,  also,  suburban  building  lots  might  be  benefited  in  like 
degree  per  front  foot  as  would  similar  lots  in  the  same  neighborhood 
upon  which  were  already  erected  dwellings.  But  the  vacant  portion 
of  a  large  and  fine  lot  upon  a  part  of  which  is  erected  one  large 
dwelling,  and  all  of  which  lot  is  used,  and  intended  to  be  continued 
to  be  used,  as  a  family  residence,  would  not  be  in  like  degree  benefited 
as  would  the  property  in  the  business  center,  whether  vacant  or  im- 
proved.   Residential  property,  of  like  character  and  similarly  situated 
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as  other  residential  property,  might  with  propriety  be  compared; 
but  there  should  be  something  in  common  whereby  the  benefits  de- 
rived can  be  fairly  judged  to  be  approximately  alike.  From  the  rec- 
ord before  us  it  is  clear  that  no  such  common  condition  exists  in  the 
relator's  properties  and  those  found  upon  Broadway  and  in  very 
many  other  of  the  1,975  lots  upon  the  map  of  the  "benefited  district," 
which  will  warrant  a  comparison  of  their  common  benefits  on  the 
basis  of  the  foot  frontage  of  each.  The  tax  upon  the  relator's  prop- 
erty in  this  respect  appears  to  be  unjust  and  erroneous,  and  there- 
fore we  conclude  that  the  determination  of  the  assessor  in  assessing 
the  same  should  be  annulled. 

There  is  a  further  error  into  which  the  assessor  has  fallen  in  assess- 
ing this  relator's  property.  He  has  omitted  from  his  assessment  a 
large  number  of  parcels  of  property,  containing  a  total  frontage  of 
1,831  feet,  concededly  within  the  district  benefited  by  the  improve- 
ment being  made,  thus  imposing  ^  greater  burden  upon  the  property 
which  he  has  assessed.  'This  prima  facie  was  a  clear  error.  In  ex- 
cuse and  explanation  for  so  doing,  he  claims  that  some  of  such  prop- 
erties belonged  to  the  city,  and  others,  in  his  judgment,  were  not  in 
fact  benefited.  But  the  city  properties  were  not  exempt  from  this 
assessment  and  tax  (Hassan  v.  City  of  Rochester,  67  N.  Y.  528; 
Van  Deventer  v.  Long  Island  City,  139  N.  Y.  139,  34  N.  E.  774),  and, 
the  others  being  concededly  within  the  "benefited  district"  as  fixed  by 
himself  under  the  provisions  of  section  147,  it  must  be  now  con- 
sidered that  they  are  to  some  extent  at  least  actually  benefited,  and 
therefore  assessable.    Hassan  v.  City  of  Rochester,  supra. 

We  have  carefully  examined  the  objections  which  the  defendants 
have  made  to  the  allowance  of  this  writ,  and  do  not  find  therein  any 
reason  why  the  writ  should  be  dismissed. 

We  therefore  conclude  that  the  assessment  against  the  relator's  said 
property  should  be  annulled,  and  a  new  assessment  thereof  ordered, 
with  $50  costs  and  disbursements  to  the  relator.    All  concur. 

HOUGHTON,  J.,  not  voting,  not  being  a  member  of  this  court 
at  the  time  this  decision  is  handed  down. 


PBOPIiB  ez  rel.  TIETTJEN  y.  RBIS,  Clt7  AsBessor,  et  al. 
(Supreme  Court,  Appellate  DiTlsion,  Third  Department    Novemb^  21, 1905.) 

Certiorari  by  the  people,  on  the  relation  of  John  F.  Tietjen,  against 
Michael  A.  Reis,  as  assessor  of  the  city  of  Kingston,  and  others,  to 
review  a  special  assessment  of  relator's  property.  Assessment  annul- 
led. 

Argued  before  PARKER,  P.  T.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

PER  CURIAM.  It  appearing  that  the  assessment  of  relator, 
complained  of,  is  excessive  and  unequal,  such  assessment  is  annulled, 
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with  $50  costs  and  disbursements,  on  the  opinion  in  People  ex  rcL 
Connelly  v.  Reis  (decided  at  this  term)  96  N.  Y.  Supp.  697. 

HOUGHTON,  J.,  not  voting,  not  being  a  member  of  this  cotirt 
at  the  time  this  decision  is  handed  down. 


aO©  App.  DIr.  709.) 

KNIXRIBM  r.  NBW  TORK  CENT,  ft  H.  R.  R.  (X>. 

(Supreme  Ooart,  Appellate  Dlrislon,  First  D^artment    December  15,  1906.) 

L  Apfkaii— Mom  or  Rranxw. 

Where,  in  an  action  against  a  carrier  for  loss  of  a  passenger's  property, 
defendant,  for  tbe  purpose  of  moving  to  dismiss  tbe  complaint  after  the 
Jury  was  sworn,  admitted  tlie  loss  and  its  negligence,  an  appeal  from  an 
order  granting  such  motion  would  be  treated  as  If  defendant  had  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state  facta  sufficient 
to  constitute  a  cause  of  action. 
2.  Cabbiebs — Passehoxb's  Eitkcts — Losa — Coittbaot — LtABrurr — Nbouoence. 

A  carrier  is  liable  by  contract,  without -proof  of  negligence,  for  0ie  loss 
of  the  passenger's  eCTects  and  money  reasonably  necessary  for  tbe  Jour- 
ney, carried  In  the  passenger's  trunk,  where  the  loss  occurred  while  tbe 
property  was  in  the  carrier's  custody  for  transportation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Oent  Dig.  Carriers,  {{  1519, 
1522.] 

8.  SAifx — MonxT  NOT  Intrusted  to  Cabbieb. 

A  carrier  is  not  liable  for  the  loss  of  money  carried  by  a  passenger  on 
bis  person  during  tbe  performance  of  the  carrier's  contract  of  carriage, 
unless  the  loss  is  shown  to  have  been  tbe  result  of  tbe  carrier's  negligence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  (  1529.] 

i.  Sahe — HuSBARD  Aim  WiTE — Wite's  Possessioit. 

Where  plaintiff  and  his  wife  were  passengers  on  defendant's  train  at 
the  time  an  accident  occurred  causing  the  loes  of  certain  money  belonging 
to  plaintiff  then  In  the  custody  of  his  wife,  who  was  sitting  in  the  same 
seat  with  plaintiff,  it  was  immaterial  to  defendant's  liability  that  the 
money  was-  in  the  wife's  custody,  instead  of  the  custody  of  plalntttt. 
6.  Sak!! — Questions  fob  Jubt. 

Where  plaintiff  and  his  wife,  while  passengers  on  defendant's  railroad 
train,  sustained  a  loss  of  |1,180  in  money,  which  was  carried  by  the  wife  In 
a  handbag,  and  a  gold  watch  worn  by  plaintiff  of  the  value  of  |50,  as  the 
result  of  the  carrier's  negligence,  whether  the  watch  was  a  necessary, 
convenient,  and  reasonable  personal  chattel  f<M:  plaintiff  to  wear  at  tbe 
time,  and  whether  the  money  or  any  part  thereof  was  a  reasonable  and 
suitable  amount  for  the  contemplated  Journey,  were  questions  tat  the  Jury. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent.  Dig.  Carriers,  {  1671.] 
McLaughlin  and  Patterson,  JX,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  A.  Knieriem  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  From  a  judgment  dismissing  the 
complaint  at  the  trial,  plaintiff  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  f.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  HOUGHTON,  JJ. 

F.  Howard  Collins,  for  appellant. 
Charles  C.  Paulding,  for  respondent 
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CLARKE,  J.  Appeal  from  a  judgment  dismissing  the  complaint 
upon  motion  made  immediately  after  the  jury  was  sworn  and  before 
the  taking  of  any  evidence,  upon  the  concession  of  counsel  that,  for 
the  purposes  of  the  motion,  the  loss  of  the  property  and  the  negligence 
of  the  defendant  were  admitted.  Upon  this  appeal,  therefore,  the  case 
is  to  be  treated  as  if  defendant  had  demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  complaint  alleges  that  the  defendant  was  a  common 
carrier  of  passengers,  operating  a  steam  railroad  between  Chatham 
and  New  York  City,  known  as  the  "Harlem  Division" ;  that  on  August 
11,  1902,  the  plaintiff  and  his  wife  were  passengers  on  a  train  running 
from  Amenia  to  New  York  City,  and  had  paid  their  fare ;  that  about 
three  miles  north  of  Pawling  the  defendant  so  negligently  operated  the 
train  "that  said  track  broke  or  shifted  and  gave  way,  throwing  said 
train  from  its  track,  and  a  car  of  same  in  which  plaintiff  and  his  wife 
were  riding  was  turned  over,  *  *  *  without  negligence  or  fault 
on  their  part;  *  *  *  that  solely  by  reason  of  defendant's,  its 
agents',  servants',  trackmen's  and  employes'  negligence  and  fault 
aforesaid,  the  sum  of  $1,180  in  lawful  money  of  the  United  States, 
and  also  a  gold  watch  of  the  value  of  $50,  all  of  which  belonged  solely 
to  plaintiff,  and  which  were  in  the  handbag  of  his  wife,  who  occupied 
the  same  seat  in  the  said  car  of  said  train,  were  entirely  lost  or  de- 
stroyed"— and  demanded  judgment  for  $1,230. 

The  contract  of  the  carrier  is  to  safely  carry  the  passenger.  This 
includes  the  carriage  of  such  effects  as  are  reasonably  necessary. for 
the  journey.  Money  necessary  for  the  payment  of  the  expense  of  a 
journey  undertaken,  which  is  carried  in  the  trunk  of  a  passenger,  is 
part  of  his  baggage,  and,  if  lost  while  in  the  custody  of  a  carrier  for 
transportation,  it  is  liable.  Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  124  N.  Y.  53,  26  N.  E.  277,  11  L.  R.  A.  759,  21  Am.  St.  Rep. 
644,  citing  Merrill  v.  Grinnell,  30  N.  Y.  594;  Fairfax  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  73  N.  Y.  167,  29  Am.  Rep.  119.  In  the  latter  case 
there  is  a  definition  of  the  phrase  "money  necessary  for  the  journey"— 
that  it  should  be  a  proper,  reasonable,  and  necessary  amount  for  the 
plaintiff  to  carry  with  him  for  his  journey,  taking  into  consideration 
his  position  and  circumstances,  the  length  and  character  of  his  jour- 
ney, and  the  contingencies  and  accidents  that  might  naturally  arise, 
and  the  fact  that  he  was  in  a  foreign  country.  In  the  Carpenter 
Case' it  was  said: 

"But  carriers  do  not  undertake  to  carry  and  safely  deliver  tlie>  effects  of 
travelen  not  delivered  into  their  custody,  and  it  cannot  be  held  that  money 
In  a  passenger's  dothtng  worn  during  the  day,  and  placed  under  his  pillow  at 
nlgbt,  Is  in  the  custody  of  the  corporation  which  carries  and  furnishes  travelers 
with  berths  in  sleeping  coaches.  •  *  *  The  mere  proof  of  the  loss  of 
money  by  a  passenger  while  occupying  a  berth,  does  not  make  out  a  prima 
facie  case,  and  to  sustain  a  recovery  some  evidence  of  negligence  on  tbe  part 
of  the  defendant  must  be  given." 

The  court  thereupon  reviewed  the  evidence, — there  having  been  a 
dismissal  upon  the  trial,  and  holding  that  there  was  sufficient  evidence 
to  require  the  question  whether  the  loss  was  caused  by  the  defend- 
ant's negligence  to  be  submitted  to  the  jury  affirmed  the  order  revers- 
ing the  judgment  of  dismissal  and  directed  judgment  absolute  against 
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the  railroad  company.  That  case  $eems  to  me  to  be  decisive  upon  this 
appeal  that  it  was  error  to  dismiss  the  complaint ;  it  being  conceded  as 
a  fact  that  the  loss  was  caused  by  defendant's,  negligence.  I  think  the 
rule  is  thus  to  be  stated:  The  carrier  is  not  prima  facie  liable  for 
loss,  except  as  to  such  articles  as  are  intrusted  to  its  care  by  being 
placed  in  its  custody  and  hence  under  its  control.  As  to  articles  re- 
tained by  the  passenger  and  carried  by  him  in  the  same  car  in  which 
he  is  transported,  the  burden  is  upon  him  to  show  that  the  loss 
was  occasioned  by  the  carrier's  negligence.  The  Cyclopedia  of  Law 
and  Procedure,  vol.  6,  p.  661.  states : 

"Even  without  delivery  of  the  goods  Into  the  exclusive  possession  of  the 
carrier,  there  Is  a  duty  to  furnish  reasonable  protection  to  the  passenger 
against  loss  or  Injury  of  such  property,  such  as  the  clothing  -which  be  wears, 
the  valise  and  personal  belongings  contained  therein,  and  the  like." 

In  3  Am.  &  Ency.  of  Law,  649,  it  is  stated : 

"The  better  rule  Is  believed  to  be  that,  unless  the  carrier  1b  Intrusted  with 
full  possession  of  the  baggage.  It  is  not  liable  for  loss  unless  negligence  is 
affirmatively  shown." 

And  again : 

"Money  carried  by  the  passenger  on  bis  person  Is  within  the  general  rule 
stated.  The  carrier  cannot  be  held  liable  for  the  loss  of  it,  regardless  of  its 
amount,  unless  the  loss  Is  shown  to  have  been  the  result  of  the  carrier's  want 
of  care."  • 

In  Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.,  at  page  169,  45 
N.  E..  at  page  370,  34  L.  R.  A.  682,  66  Am.  St.  Rep.  616,  Judge  O'Brien, 
speaking  for  a  unanimous  court,  in  a  case  holding  a  steamboat  company 
liable  as  an  innkeeper,  had  this  to  say  in  regard  to  railroads : 

"The  carrier  by  railroad  does  not  undertake  to  Insure  the  personal  effects  of 
the  passenger  which  are  carried  on  his  person  against  depredation  by  thieves. 
It  is  bound,  no  doubt,  to  use  due  care  to  protect  the  passenger  in  this  reBi>ect 
*  *  *  It  Is  only  npon  the  ground  of  negligence  that  the  rfiilroad  company 
can  be  held  liable  to  the  passenger  for  money  stolen  from  his  person  during 
the  journey.  The  ground  of  responsibility  is  the  same  as  to  all  passengers, 
whether  they  use  sleeping  berths  or  not,  though  the  degree  of  care  may  be  differ- 
ent, jsome  proof  must  be  given  that  the  carrier  failed  to  perform  the  duty  of 
protection  to  the  passenger  that  is  Implied  In  the  contract  before  the  question 
of  responsibility  can  arise  whetho:  the  passenger  be  In  one  of  the  sleeping 
berths  or  in  a  seat  In  the  ordinary  car." 

In  the  case  at  bar  the  negligence  is  admitted.  It  would  seem,  there- 
fore, that  the  point  that  these  articles  were  not  intrusted  to  the  railroad 
company  -has  no  force.  It  does  not  affect  the  case  that  the  articles 
were  in  the  custody,  of  the  wife.  She  was  also  a  passenger,  riding 
with  the  husband  in  the  same  seat.  Her  custody  was  his.  The  question 
of  contributory  negligence  is  not  before  us.  The  complaint  alleged 
freedom  from  contributory  negligence,  and  that  the  loss  was  solely 
due  to  the  negligence  of  the  defendant.  Both  propositions  stand  ad- 
mitted as  the  case  is  presented. 

The  remaining  question  is  whether  for  the  particular  articles  sued  for 
in  this  case  the  defendant  is  liable.  It  seems  to  be  settled  that  as  the 
passenger  has  merely  paid  for  his  transportation,  and  has  not  paid 
extra  compensation  for  "express"  of  packages  of  great  value,  and  as 
such  valuables  are  not  within  the  contemplation  of  the  parties  when  the 
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ticket  was  sold,  there  can  be  no  recovery  for  their  loss,  even  though  the 
carrier  be  negligent.  Said  Judge  Folger  in  Weeks  v.  N.  Y.,  N.  H.  & 
H.  R.  R.  Co.,  72  N.  Y.  60,  29  Am.  Rep.  104 : 

"Should  the  passenger  be  robbed  of  portions  of  his  clothing,  or  usual  and 
reaHonable  articles  of  personal  ornament,  his  watch,  or  bis  purse  with  the 
mouty  for  his  traveling  and  other  personal  expenses.  It  may  be  that  the  car- 
rier would  be  liable  for  the  loss  which  its  passenger  had  sustained.  •  *  • 
For  the  carriage  of  himself,  his  watch,  his  purse,  and  the  like,  the  passenger 
does,  perhaps,  make  contract  with  the  carrier,  or  so  does  set  in  operation  the 
duty  of  the  latter,  when  he  buys  bis  ticket  or  takes  his  passage,  and  does,  It 
may  be,  legally  demand  of  him  a  care  and  diligence  up  to  the  needs  of  the 
hazard,  and  render  him  liable  for  such  damage  as  Is  In  the  contemplation  of 
the  contract  or  the  scope  of  the  duty.  •  *  •  The  defendants  are  bound  to 
protect  the  plalntiCC  from  the  violence  of  a  r&Uway  accident,  as  well  as  from 
the  intentional  violence  of  ruffians  and  rogues." 

The  court  put  its  decision  in  that  case  upon  this  precise  ground : 

"The  valuable  securities  carried  by  the  plaintiff  were  not  a  part  of  the  prop- 
erty which  he  could  in  his  ordinary  relation  of  passenger  of  the  defendant 
bear  about  his  person  at  its  risk  and  under  its  duty  as  a  carrier  to  protect 
him  and  his  necessary,  convenient,  and  ornamental,  reasonable  personal  chat- 
tels and  money ;  that  for  that  reason  the  value  of  them  does  not  properly  enter 
Into  an  estimate  of  the  damages  with  which  It  should  be  charged  on  a  recovery 
by  him  against  it  for  not  protecting  him  from  violence  while  he  was  rightfully 
on  its  car,  it  being  assumed  to  be  guilty  of  negligence  therein,  and  he  being 
taken  as  free  from  contributory  negligence." 

It  would  seem,  therefore,  that  as  to  the  watch  in  the  present  case  there 
can  be  no  doubt  that  it  was  within  the  contemplation  of  the  parties,  and 
the  value  could  be  recovered  upon  establishing  negligence  on  the  part  of 
the  defendant  and  freedom  therefrom  on  the  part  of  the  plaintiff.  As 
to  the  money,  it  would  come  down  to  a  question  of  fact,  to  be  deter- 
mined by  the  jury  whether  it,  or  any  part  thereof,  was  a  necessary  sum 
for  the  journey  "a  sum  that  will  embrace  all  the  contemplated  journey, 
including  an  allowance  for  accident  or  illness  or  of  sojourning  by  the 
way  as  a  reasonably  prudent  person  would  consider  necessary  to  make." 
Merrill  v.  Grinnell,  30  N.  Y.  6;0. 

Considering  the  cases  cited  by  the  respondent,  the  First  National 
Bank  of  Greenfield  v.  M.  &  C.  R.  R.  Co.  (20  Ohio  St.  259,  5  Am.  Rep. 
C55)  was  the  case  of  a  bank  messenger  carrying  for  the  bank  $4,000  of 
its  money ;  and  the  court  held  that  defendant  was  not  liable  for  the  loss 
of  money  kept  in  the  sole  custody  of  the  passenger,  and  which  he  carried 
for  purposes  not  connected  with  the  expenses  of  the  journey.  That 
case  is  in  exact  line  with  the  decision  of  our  Court  of  Appeals  in  the 
Weeks  Case,  and  was  cited  by  Judge  Folger  in  his  opinion,  and  so  does 
not  touch  the  question  as  to  money  necessary  for  the  journey.  In  Hillis 
V.  C.  R.  I.  &  P.  Ry.  Co.  (72  Iowa,  228,  33  N.  W.  643),  while  apparently 
in  point  as  to  the  facts,  there  was  no  discussion  of  the  question  as  to 
money  nece.<.sary  for  the  journey,  and  so  the  case  falls  within  the  rule 
as  to  transportation  of  goods  of  value  without  disclosure,  and  is  not 
in  conflict  with  the  views  expressed.  Cohen  v.  Frost  (2  Duer  335) 
has  been  disapproved  by  a  long  line  of  New  York-  cases.  Crozier 
V.  Boston,  N.  Y.  &  Newport  Steamboat  Co.,  43  How.  Prac.  466 ;  Mack- 
lin  V.  New  Jersey  Steamboat  Co.,  7  Abb.  Prac.  (N.  S.)  229;  Adams 
V.  N.  J.  Steamboat  Co.,  151  N.  Y.  163,  45  N.  E.  369,  34  L.  R.  A.  682, 
56  Am.  St.  Rep.  616. 
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The  dismissal  of  the  complaint  was  error.  The  evidence  should 
have  been  taken,  and  the  questions  thereon  arising  would  have  been 
the  negligence  of  the  defendant,  the  freedom  from  contributory  negli- 
gence of  the  plaintiff,  and  whether  or  no  the  watch  was  a  "necessary, 
convenient,  ornamental,  and  reasonable  personal  chattel,"  and 
whether  the  money  or  any  part  thereof  came  within  the  definition  of 
a  reasonable  and  suitable  amount  for  the  journey  contemplated. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

O'BRIEN,  P.  J.,  and  HOUGHTON,  J.,  concur.  PATTERSON, 
J.,  dissents.  * 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the 
opinion  of  Mr.  Justice  CLARKE.  The  rule  of  law  which  he  invokes 
has,  as  it  seems  to  me,  no  application.  The  complaint  was  dis- 
missed at  the  opening  of  the  trial,  and  to  determine  whether  error 
were  committed  in  making  this  disposition  of  it  the  ruling  must  be 
considered  in  precisely  the  same  way  it  would  have  to  be  if  the  com- 
plaint had  been  dismissed  at  the  close  of  the  trial;  plaintiff  having 
established  by  proof  every  fact  alleged. 

The  obligation  assumed  by  the  defendant  when  it  accepted  the 
plaintiff  as  a  passenger  was  to  safely  carry  him  to  his  destination,  in- 
cluding the  wearing  apparel  which  he  had  on,  and,  if  upon  his  person, 
such  articles  as  are  usually  worn  for  ornament  or  convenience,  and 
money  sufficient  to  defray  the  necessary  expenses  during  his  journey. 
Here  the  property  which  was  lost  consisted  of  $1,180  in  cash  and  a 
gold  watch  which  were  carried,  not  by  the  plaintiff,  but  by  his  wife, 
who,  for  that  purpose,  must  be  deemed  to  be  his  agent.  The  money 
and  watch  were  not  carried  by  the  wife  upon  her  person,  but  in  a 
handbag.  The  defendant  had  no  knowledge  of  the  contents  of  the 
bag.  It  never  had  possession  of  it,  and  at  the  time  of  its  loss  the  pos- 
session had  been  intrusted  by  plaintiff  to  another.  The  specific  al- 
legations of  the  complaint,  so  far  as  the  same  relate  to  defendant's 
negligence  and  the  loss,  are  as  follows : 

"Tbird.  That  on  the  11th  day  of  Angnst  19Q2,  about  10  o'clock  In  the  morn- 
ing thereof,  the  plaintiff  and  hU  wife  were  passengem  on  the  train  of  defend- 
ant, running  from  Amenla  to  New  Toilc  City,  and  had  paid  tbelr  fares  as  sudi 
passengers  between  such  points. 

"Fourth.  That  while  on  the  said  train  as  such  passengon  when  about 
three  miles  north  of  Pawling,  N.  Y.,  the  defendant  •  ♦  •  bo  carelessly 
and  negligently  operated  the  said  train  •  •  *  and  •  •  •  so  negli- 
gently •  *  *  constructed,  Inspected,  and  maintained  Its  railroad  track  at 
said  place  *  •  •  that  said  track  broke  or  shifted  and  gave  way,  throwing 
said  train  from  its  track,  and  a  car  of  same  In  which  plaintiff  and  bis  wife 
were  riding  was  turned  over,  •  •  •  without  negligence  or  fault  on  thdr 
part    •    •    * 

"Fifth.  That  solely  by  reason  of  defendants',  its  agents',  Beirants*.  track- 
men's and  employes'  negligence  and  fault  aforesaid,  the  sum  of  one  tboosand 
one  hundred  and  eighty  and  oo/,og  dollars  ($1,180)  in  lawful  money  of  the 
United  States,  and  also  a  gold  watch  of  the  value  of  fifty  and  oo/ioo  dollars 
($50),  all  of  which  belonged  solely  to  plaintiff,  and  which  were  in  the  hand 
bag  of  bis  wife,  who  occupied  the  same  seat  In  the  said  car  of  said  train,  were 
entirely  lost  or  destroyed." 
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It  will  be  noticed  there  is  no  allegation  in  the  complaint  that  the 
money  Tost  was  being  carried  to  defray  the  expenses  of  the  journey 
of  the  plaintiff  or  his  wife,  or  that  it  was  necessary  for  that  purpose, 
and  the  fact  that  the  watch  was  carried  in  a  bag  would  seem  to  nega- 
tive the  idea  that  the  plaintiff  considered  it  either  an  article  of  orna- 
ment or  convenience.  But  it  is  suggested  in  the  prevaiUng  opinion  that 
it  was  for  the  jury  to  say  whether  the  watch  was  a  "  'necessary,  con- 
venient, ornamental,  and  reasonable  personal  chattel,'  and  whether 
the  money  or  any  part  thereof  came  within  the  definition  of  a  reason- 
able and  suitable  amount  for  the  journey  contemplated."  It  cannot 
be  that  the  jury  could  pass  upon  these  questions  without  some 
proof,  and,  if  the  plaintiff  could  offer  proof  bearing  on  those  sub- 
jects, in  the  absence  of  allegations  in  the  complaint  to  that  effect, 
then  the  complaint  serves  little  or  no  purpose,  except  to  ensnare  and 
entrap  the  defendant  as  to  the  issues  to  be  tried. 

If  it  be  true  that  the  question  of  whether  or  not  the  complaint  was 
properly  dismissed  must  be  determined  in  precisely  the  same  way  it 
would  have  to  be  had  the  dismissal  taken  place  at  the  close  of  the  trial, 
plaintifiF  having  established  only  the  facts  alleged  in  the  complaint, 
then  to  submit  the  questions  "referred  to  to  the  jury  is  to  permit  them 
to  find  a  verdict  not  based  on  evidence. 

The  authorities  cited  in  the  prevailing  opinion  as  sustaining  the  con- 
clusion there  reached  are  not  in  point.  Merrill  v.  Grinnell,  30  N.  Y. 
594,  and  Fairfax  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  73  N.  Y.  167,  29  Am. 
Rep.  119,  were  to  recover  for  the  loss  of  baggage  which  had  been  de- 
livered to  the  defendants.  Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
124  N.  Y.  63, 26  N.  E.  277, 11  L.  R.  A.  769,  21  Am.  St.  Rep.  644,  was  to 
recover  for  money  lost  by  plaintiff  while  occupying  a  berth  in  a  sleep- 
ing car,  and  for  which  he  had  paid  a  certain  sum  in  addition  to  his 
nguhiT  transportation.  Adams  v.  New  Jersey  Steamboat  Co.,  161 
N.  Y.  163,  45  N.  E.  369,  34  L.  R.  A.  682,  56  Am.  St.  Rep.  616,  was  to 
recover  for  money  lost  by  plaintiff  while  occupying  a  stateroom  on 
defendant's  boat  and  for  which  extra  compensation  had  been  paid. 
Weeks  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  72  N.  Y.  60,  28  Am.  Rep. 
104,  however,  is  on  principle  in  point.  There  action  was  brought  to 
recover  the  value  of  certain  bonds  taken  from  the  plaintiff  while  a 
passenger  on  defendant's  road,  and  it  was  held  that  the  plaintiff,  in 
the  absence  of  proof  of  gross  negligence  or  fraud,  could  not  recover, 
even  though  defendant  were  negligent  in  the  exercise  of  its  duty  of 
protecting  the  plaintiff  as  a  passenger  from  violence,  and  in  deliver- 
ing the  opinion  the  court  took  occasion  to  define  the  obligation  which  a 
carrier  assumes  towards  a  i>assenger  with  respect  to  personal  effects. 
It  is  said.  Judge  Folger  writing  the  opinion,  that : 

"Sncb  a  carrier  is  bound  to  take  tbe  passenger  and  to  carry  together  with 
him  blB  luggage,  reasonable  In  size  and  weight,  and  in  kind  and  value  of  the 
artldea  fllUng  it,  such  as  is  naturally  and  usually  required  by  a  passenger  and 
reasonable  for  his  personal  use  wlille  on  the  way  or  at  his  place  of  destina- 
tioQ.  Sbonid  that  luggage  be  lost  by  the  carrier  or  mlBdellvered  or  stolen  from 
Um,  though  it  may  contain  large  sums  of  money  or  articles  of  great  value,  or 
things  not  destined  for  personal  use,  the  carrier  is  not,  however,  liable  for  them, 
tmt  for  so  much  of  tbe  contents  as  falls  within  the  classification  we  have  given 
thove.    In  the  same  way,  though  we  do  not  pass  authoritatively  upon  it,  should 
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a  passenger  be  assailed  In  the  vehicle  of  tbe  carrier,  and  in  such  circumstances 
as  that  it  was  a  breach  of  the  duty  of  the.  latter  that  it  failed  to  protect  the 
former  from  yiolence,  and  should  he  be  robbed  of  portions  of  his  clotliiiig  or 
usual  and  reasonable  articles  of  personal  ornament,  his  watch  or  Ills  purse, 
with  the  money  for  his  trareling  and  other  personal  expenses,  it  may  be  that 
the  carrier  would  be  liable  for  the  loss  which  its  passenger  had  sustained. 
But  If  the  passenger  had  seen  fit  privately  to  place  and  carry  upon  Ills  person 
securities  or  articles  of  great  value,  not  falling  within  the  above  category, 
without  the  knowledge  of  or  notice  to  the  carrier,  and  in  the  meite  they 
should  be  lost  or  stolen,  the  latter  is  not  liable  for  them.  He  has  entered  into 
no  especial  contract  to  carry  and  deliver  them." 

Another  case  in  point  is  First  National  Bank  of  Greenfield  v.  M.  & 
C.  R.  R.  Co.,  20  Ohio  St.  269,  6  Am.  Rep.  655.  There  the  plaintiff 
intrusted  to  a  messenger,  who  was  a  passenger  on  one  of  defendant's 
cars,  a  package  of  money.  The  car  in  which  the  messenger  was 
riding,  while  crossing  a  bridge,  was  thrown  into  a  river,  by  reason  of 
defendant's  negligence  in  maintaining  the  bridge.  The  car  took  fire 
and  the  money  was  burned.  It  was  held  that  defendant  was  not  liable. 
So,  also,  is  Hillis  v.  C.  R.  I.  &  P.  Ry.  Co.,  n  Iowa,  228,  33  N.  W. 
643.  There  plaintiff  was  a  passenger  in  one  of  defendant's  cars.  He 
had  $500  in  money  in  an  envelope  in  his  overcoat  pocket  The  over- 
coat he  gave  to  a  porter,  who  hung  it  in  plaintiff's  berth.  The  car  was 
subsequently  derailed  by  reason  of  defendant's  negligence,  and  the 
money  lost.  It  was  held  defendant  was  not  liable;  there  being  no 
proof  that  the  money  was  necessary  to  defray  plaintiff's  traveling 
expenses. 

The  liability,  in  the  present  case,  if  any  exists,  depends,  of  course, 
upon  the  contract  between  the  parties.  That  contract,  as  we  have 
already  seen,  did  not  contemplate  the  transportation  of  anything  more 
than  ordinary  wearing  apparel,  articles  usually  worn  by  a  person  for 
ornament  or  convenience,  and  money  necessary  to  defray  the  expenses 
of  the  journey.  There  are  no  allegations  in  the  complaint  which  bring 
either  the  money  or  watch  within  this  rule,  and  the  fact  that  the  plaintiff 
did  not  have  possession  of  either,  but  had  intrusted  them  to  another, 
would  seem  to  be  proof  that  they  were  not  designed  for  either  purpose. 
The  plaintiff  certainly  could  not  have  made  proof  that  they  were,  with- 
out amending  his  complaint,  and  no  request  to  amend  was  made. 

It  seems  to  me,  therefore,  that  the  complaint  was  properly  dismissed, 
and  the  judgement  appealed  from  should  be  affirmed. 
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Laws  1879,  p.  662,  c.  512,  subsequently  amended  by  Laws  1882,  p.  70, 
c.  73,  authorized  the  formation  of  corporations  to  carry  mi  the  business 
of  lighting  by  electricity.  .  Section  2  of  the  act  empowered  such  corpora- 
tions to  construct  suitable  wires  with  the  consent  of  the  municipal  authori- 
ties. Laws  1887,  c.  716,  p.  929  constituted  a  board  of  electrical  control 
for  the  city  of  New  Yoric,  and  transferred  to  It  all  powers  previously 
conferred  on  the  commissioners  of  electrical  subways  by  Laws  1885,  p. 
862,  c.  499,  in  relation  to  placing  and  maintaining  electrical  conductors 
in  said  city.  Transportation  Corporations  Law,  Laws  1890,  p.  1146,  c. 
666,  art  6,  i  61,  subd.  2,  authorized  a  company  Incorporated  for  the  pur- 
pose of  using  electricity  to  frect  suitable  wires  or  other  conductors  over 
or  under  streets  of  any  dty,  with  the  consent  of  the  municipal  authorities 
thereof.  Held,  that  the  board  of  aldermen  of  the  city  of  New  York 
(prior  to  the  adoption  of  the  charter  of  1897),  and  not  the  board  of  elec- 
trical control,  was  the  body  competent  to  grant  the  consent  of  the  dty 
to  the  laying  of  electric  wires  in  a  subway  by  a  corporation  organized 
under  the  transportation  corporations  law. 

Ingrahaiu,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  Coutity. 

Action  by  West  Side  Electric  Cbmpany  against  the  Consolidated 
Telegraph  &  Electrical'  Subway  Company,  and  mandamus  proceedings 
by  the  people  on  the  relation  of  the  West  Side  Electric  Company  against 
the  same  defendant.  From  a  judgment  entered  on  dismissal  of  the 
complaint  in  the  action,  and  from  a  final  order  dismissing  the  alternative 
writ  in  the  mandamus  proceedings,  plaintiff  and  relator  appeals.  Af- 
firmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

W.  D.  Guthrie,  for  appellant 
Elihu    Root,  for  respondent. 

PATTERSON,  J.  The  matter  in  contest  between  the  parties  to  this 
record  is  brought  before  the  court  by  two  appeals — one  from  a  judg- 
ment in  an  action  in  which  the  relief  was  sought  of  a  perpetual  injunc- 
tion against  the  defendant  to  restrain  it  from  interfering  with  or  ob- 
structing the  plaintiff  in  the  maintenande  of  certain  cables  and  elec- 
trical conductors,  located  in  subways  or  ducts  in  the  city  of  New  York, 
and  the  other  from  a  final  order  dismissing  and  quashing  an  alternative 
writ  of  mandamus,  which  had  been  directed  to  the  defendant,  to  enforce 
a  right  claimed  by  the  appellant  to  lay.  or  place  other  cables  for  electric 
lighting  purposes  in  subways  in  the  city  of  New  York. 

The  single  question  involved  in  both  the  action  and  the  special  pro- 
ceeding relates  to  the  existence  of  a  right  cmi  the  part  of  the  appellant 
to  use  the  subways,  as  claimed  by  it.  It  is  conceded  that  it  has  what 
may  be  called  an  apparent  authority  to  use  those  subways ;  that  is  to 
say,  it  has  received  tfie  consent  and  authority  of  the  board  of  electrical 
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control  of  the  city  of  New  York,  and  it  insists  that  under  the  law,  that 
consent  and  authority  is  all  that  is  required  to  enable  it  lawfully  to  lay, 
construct  wires,  and  maintain  other  appropriate  appliances  for  conduct- 
ing and  distributing  electricity  in  subways  under  the  streets,  avenues, 
and  public  places  in  the  city  of  New  York.  The  defendant  and  respond- 
ent insists  that  the  apparent  consent  and  authority  referred  to  is  in- 
adequate and  insufficient  to  confer  upon  the  appellant  the  rig^t  it  as- 
serts ;  but  on  the  contrary  that  the  power  to  grant  the  necessary  consent 
and  authority  resided  only  in  the  board  of  aldermen  of  the  city  of  New 
York.  The  situation,  so  far  as  the  appellant  is  ccMicemed,  may  be  stated 
in  a  few  words :  It  is  an  electrical  company  organized  in  October,  1896, 
under  the  transportation  corporations  law,  which  became  operative  on 
May,  1891.  Its  corporate  purposes  are  to  manufacture  and  use  elec- 
tricity for  lighting,  heating,  or  furnishing  power,  in  lighting  streets, 
avenues,  public  parks,  and  places,  and  public  and  private  buildings  in 
the  city  and  county  of  New  York.  By  subdivision  2  of  section  61  of 
article  6  of  the  transportation  corporatio*  law  (chapter  566,  p.  1146,  of 
the  Laws  of  1890),  it  is  provided  that  if  a  company  is  incorporated  "for 
the  purpose  of  using  electricity  for  light,  heat,  or  power"  it  shall  have 
power — 

"To  carry  on  the  business  of  lighting  by  electricity  or  using  It  for  beat  or 
power  In  cities,  towns  and  villages  within  this  state,  and  In  the  streets,  ave- 
nues, public  parks  and  places  thereof,  and  public  and  private  bnlldlnga  there- 
in; and  for  the  purposes  of  such  business  to  generate  and  supply  electricity; 
and  to  make,  sell  or  lease  all  machines.  Instruments,  apparatus  and  other 
equipments  therefor,  and  to  lay,  erect  and  construct  suitable  wires  or  other 
conductors,  with  the  necessary  poles,  pipes  or  other  fixtures  In,  «w,  over  or 
under  the  streets,  avenues,  public  parks  and  places  of  such  cities,  towns  or 
villages,  for  conducting  and  distributing  electricity,  with  the  consent  of  the 
municipal  authorities  tiiereof,  and  In  such  manner  and  under  such  reascmable 
r^iulatlons,  as  they  may  prescribe." 

The  appellant,  on  October  30, 1896,  procured  from  the  board  of  elec- 
trical control  of  the  city  of  New  York,  an  authority,  permit,  or  certifi- 
cate, which  recited  that  the  appellant  had  petitioned  the  board  of  elec- 
tricjil  control  for  a  franchise  to  do  business  in  the  city  of  New  York, 
and  had  filed  a  certificate  of  its  incorporation  with  that  board  and  it  was 
therefore  resolved — 

"That  the  West  Side  Electrical  Company  having  filed  the  necessary  certiacate 
with  the  secretary  of  tbe  state  of  New  York  and  the  clerk  of  the  city  and 
county  of  New  York  permitting  It  to  do  business,  be,  and  It  hereby  is,  antbor- 
Ized  and  empowered  to  lay  and  construct  suitable  wires  or  other  conductors 
In  subways  under  streets,  avenues,  public  parks,  and  places  tn  the  dty  of  New 
York  tor  conducting  and  dlstri4)utlng  electricity  under  the  direction  of  the 
board  of  electrical  control,  subject  to  all  existing  rules  applicable  thereto, 
and  to  all  regulations  which  the  board  may  hereafter  Impose  by  resolution 
or  otherwise,  provided  always,  and  this  consent  is  given  on  that  express  con- 
dition, and  not  otherwise,  that  until  tbe  further  order  and  resolution  of  this 
board,  the  electrical  conductors  of  said  company  shall  be  laid  or  constmcted 
by  the  Consolidated  Telegraph  &  Electrical  Subway  Company,  under  and  In 
pursuance  of  the  statutes  of  the  city  of  New  York,  and  under  the  ordinance 
of  this  board" 

Acting  under  the  authority  thus  conferred,  or  sought  to  be  conferred, 
the  appellant  procured  permits  to  open  the  streets  and  to  introduce  its 
wires  or  cables  in  subway  ducts. 
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The  respcMident,  the  Consolidated  Telegraph  &  Electrical  Subway 
Company,  was  incorporated  in  December,  1886,  under  the  telegraph  act, 
but  such  powers  as  it  possesses  as  a  subway  company  are  derived  from 
two  agreements — one  of  July,,  1886,  and  the  other  of  April,  1887,  con- 
firmed by  section  6,  c  716,  p.  929,  of  the  subway  act  of  1887.  As  is 
well  stated  by  counsel  for  the  appellant : 

"The  general  nature  of  tbe  obligation  of  the  subway  company  under  said 
contracts  and  statute,  Is  to  supply  ducts  to  all  corporations  duly  authorized  to 
Install  and  operate  electrical  conductors  in  tbe  streets  of  the  city,  giving  equal 
(acuities  to  all,  and  receiving  equal  rentals  from  all." 

After  the  appellant  received  the  permit  or  certificate  from  the  board 
of  electrical  control,  the  respondent  permitted  it  to  open  the  streets  and 
lay  cables  in  the  ducts,  and  for  some  time  the  appellant  used  those  cables 
and  ducts  and  paid  rent  therefor,  and  the  right  of  the  appellant  seems 
to  have  passed  without  challenge  until  June  15, 1903,  when  it  was  notifi- 
ed by  the  respondent,  through  its  secretary,  and  general  superintendent, 
that  it  bad  been  advised  that  the  appellant  was  a  company  not  having 
lawful  power  to  operate  electrical  conductors  in  any  street  of  the  city 
of  New  York,  and  that  the  respondent  was  not  therefore  authorized  to 
lease  its  subways  and  ducts  to  or  permit  the  use  by  the  appellant.  Rea- 
sons in  the  nature  of  excuses  for  the  respondent  delaying  action  in  the 
premises  are  then  set  forth  in  the  notice  (which  reasons  it  is  not  now 
necessary  to  consider) ;  but  the  distinct  requirement  was  made  that  the 
appellant  forthwith  remove  and  withdraw  all  its  cables  from  the  sub- 
ways and  ducts  of  the  company  "on  the  ground  that  you  are  not  a  com- 
pany having  lawful  power  to  operate  electrical  conductors  in  the  city  of 
New  York,  or  any  part  thereof."  Counsel  for  the  appellant  calls 
attention  to  the  history  of  the  legislation  respecting  electric  lighting  in 
the  state  of  New  York,  and  points  out  that  the  first  statute  concerning 
that  subject  was  chapter  512,  p.  562,  of  the  Laws  of  1879,  subsequently 
amended  by  chapter  73,  p.  70,  of  the  Laws  of  1882,  whereby  the  forma- 
tion of  corporations  was  authorized  to  carry  on  the  business  of  light- 
ing by  electricity ;  and  section  2  of  the  act  provided  that  such  a  cor- 
poration shall  have  power  to  lay,  erect,  and  construct  suitable  wires  in 
cities,  towns  or  villages — 

"^Ith  tbe  consent  of  tbe  municipal  authorities  thereof,  under  such  reasonable 
legolattons  as  they  may  prescribe." 

It  is  conceded  that  at  the  time  of  the  passage  of  the  act  of  1879,  the 
common  council  of  the  city  of  New  York  was  the  municipal  authority 
vested  with  the  power  to  grant  consents  on  behalf  of  the  city,  and  it  is 
also  admitted  that  that  power  remained  in  the  common  council  until  the 
year  1887.  In  1884  and  1886,  a  new  body  to  be  known  as  the  board  of 
commissioners  of  electrical  subways  in  the  city  of  New  York,  was  creat- 
ed by  the  Legislature,  and  to  that  new  board  was  confided  the  duty  of 
r^ulating  and  controlling  the  use  of  the  streets  of  the  city  of  New  York 
for  electrical  wires  or  conductors.  In  1887,  the  Legislature  passed  an 
act  (chapter  716,  p.  928)  relating  to  electrical  conductors  in  the  city  of 
New  York,  and  by  that  act  was  constituted  the  board  of  electrical  con- 
trol in  and  for  the  city  of  New  York.  By  section  1  of  that  act,  it  is  pro- 
vided that: 
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"All  the  powers  and  dutlee  conferreA  or  imposed  by  the  said  act  (diapter 
499  of  the  Laws  of  1885)  upon  the  commissioners  appointed  thereunder  In 
and  for  the  city  of  Mew  Tork,  and  all  the  poweia  and  duties  heretofore  by 
any  law  confeired  or  Imposed  upon  the  local  autborltieB  of  said  city,  or  any 
of  them,  in  respect  to  or  afTecting  the  placing,  erecting,  construction,  su^ien- 
Blon,  maintenance,  use,  regulation  or  control  of  electrical  conductors  or  con- 
duits or  subways  for  electrical  conductors  In  said  city  are  hereby  transfored 
to  and  conferred  and  imi>osed  upon,  and  sball  hereafter  be  exclusively  exer- 
cised and  performed  by  the  said  board  of  electrical  control,  constituted  as 
provided  in  this  act,  and  its  successors  as  hereinafter  provided." 

That  is  the  board  from  which  the  appellant  received  the  consent  upon 
which  it  relies. 

What  has  been  heretofore  stated  is  sufficient  to  indicate  the  general 
aspect  in  which  the  controversy  now  comes  before  us,  and  it  will  be  seen 
that  the  real  issue  is  whether  the  appellant  acquired  a  franchise  to  do 
business  in  the  city  of  New  York  under  the  provisions  of  the  trans- 
portation corporations  law.  The  coui:t  below  determined  that  it  had  not, 
and  we  are  compelled  by  authority  to  acquiesce  in  that  determination. 
It  is  evident  that  the  appellant  and  the  respondent  and  the  board  of 
eletrical  control  were  all  of  opinion  that  the  municipal  authority  refer- 
red to  in  subdivision  2  of  section  61  of  the  transportaticm  corporations 
law  was  the  last-mentioned  board — a  view  which  would  be  now  adopted 
by  us  were  it  not  for  a  contrary  expression  of  opinion  by  the  Court  of 
Appeals,  which  we  deem  to  be  controlling.  Subdivision  1  of  section 
61  of  the  transportation  corporations  law  relates  to  gas  companies. 
Among  the  powers  conferred  are : 

"To  furnish  such  quantities  of  gas  as  may  be  required  in  the  city,  town  or 
yillage  where  the  same  shall  be  located,  or  said  two  or  more  villages  or  towns, 
not  over  five  miles  distant  from  each  other  *  *  *  and  to  lay  conductMs 
for  conducting  gas  through  the  streets,  lanes,  alleys,  squares  and  highways, 
in  such  city,  villages  or  towns,  with  the  consent  of  the  municipal  authorities 
thereof,  and  under  such  reasonable  regulations  as  they  may  prescribe,"  etc. 

In  Ghee  v.  Northern  Union  Gas  Co.,  34  App.  Div.  561,  56  N.  Y. 
Supp.  450,  a  taxpayer  brought  an  action  under  the  Laws  of  1881,  to  re- 
strain the  laying  of  gas  mains  incertain  streets  of  the  city  of  New  York, 
upon  the  ground  that  that  company  had  no  franchise  or  right  to  do  so, 
and  that  certain  officials  of  the  city,  the  commissioner  of  highways 
and  the  deputy  commissioner  of  highways  of  the  borough  of  the  Bronx 
had  illegally  granted  a  permit  for  the  laying  of  such  mains.  The 
Northern  Union  Gas  Company  was  ot^nized  in  1897,  under  the  trans- 
portation corporations  act  for  the  purpose  of  manufacturing  and  sup- 
plying gas  and  electricity  to  public  and  private  buildings  in  the  city  of 
New  York.  The  question  arose  in  the  case  as  to  the  power  of  the  com- 
missioners to  issue  the  permit  or  grant  the  authority  which  was  given  to 
the  gas  company.  Upon  a  consideration  of  the  whole  subject,  it  was  de- 
termined by  this  court  that  the  proper  municipal  authority  under  the 
provisions  of  the  Greater  New  York  Charter  of  1897,  to  giant  the  con- 
sent was  in  the  commissioner  of  highways  and  not  the  common  council 
of  the  city  of  New  York,  and  we  remarked  in  that  case  that : 

"It  is  dlfiScult  to  avoid  the  conclusion  that  the  municipal  authorities  whose 
consent  is  necessary  for  the  laying  of  gas  mains  In  the  streets  are  the  depart- 
ment of  public  buildings,  lighting  and  supplies,  and  the  department  of  high- 
ways.   This  is  an  undoubted  departure  from  the  plan  or  scheme  under  which 
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the  old  goyernment  of  tbe  city  was  conducted,  for  thfBein  the  local  authori- 
ties to  which  reference  Is  made  in  nearly  all  prior  legialatlTe  acta  were  tbe 
municipal  council  or  board  of  aldermen." 

On  appeal  to  the  Court  of  Appeals  our  decision  was  reversed  (158  N. 
Y.  611,  63  N.  E.  692),  and  it  was  held  that  in  the  city  of  New  York  the 
municipal  authority,"  within  the  meaning  of  that  term  as  used  in  section 
61  of  the  transportation  corporations  law,  whose  consent  is  required  to 
lay  conductors  for  conducting  gas  through  the  streets  of  the  city,  is  the 
municipal  assembly.  That  determination  of  the  Court  of  Appeals  is  an- 
nounced as  a  general  proposition,  not  confined  to  a  case  arising  under 
the  provisions  of  the  Greater  New  York  Charter,  and  the  reasoning  of 
the  opinion  is,  in  our  judgment,  decisive  of  the  present  case.  Were,  it 
not  for  that,  it  might  well  be  claimed  that  a  franchise  to  carry  on  the 
business  of  generating  and  supplying  electricity,  or  of  making,  selling, 
or  leasing  apparatus  or  other  equipment,  is  granted  directly  from  the 
state  without  any  consent  of  the  municipal  authorities  required  by  the 
statute,  and  that  such  consent,  if  so  required,  relates  to  the  exercise  ad- 
ministratively of  a  granted  franchise  to  lay,  erect,  and  construct  suit- 
able wires  or  other  conductors  in,  over,  or  under  the  avenues,  streets, 
public  parks,  and  places  of  said  cities;  or,  in  other  words,  that  the 
authority  was  only  that  of  an  administrative  authority  as  to  the  methods 
and  manner  in  which  particular  things  pertaining  to  the  exercise  of  the 
franchise  once  granted,  should  be  done.  But  in  the  Ghee  Case,  the 
Court  of  Appeals  has  gone  much  farther,  and  has  declared  that  a  part 
of  the  franchise  is  the  distinct  specific  right  which  the  appellant  claims 
as  against  the  respondent  and  that  that  right  was  not  complete,  and  a 
franchise  was  not  duly  conferred,  until  the  municipality  gave  a  sup- 
plementary consent  to  the  general  power  which  the  appellant  sought 
to  acquire  under  its  certificate  of  incorporation.  If  it  be  true  that 
the  right  to  the  use  of  the  streets  is  a  part  of  the  franchise  of  the  ap- 
pellant, then  it  results  from  the  Ghee  Case  that  the  board  of  alder- 
men was  the  legislative  body,  having  the  power  to  grant  a  franchise  to 
use  the  streets.  In  the  case  cited,  it  was  held  in  effect,  that  previous 
to  1897,  the  board  of  aldermen  of  the  city  of  New  York,  the  legisla- 
tive branch  of  the  city  government,  was  the  body  which  had  the  pow- 
er to  confer  franchises  to  use  the  streets.    Therein  it  is  said  that: 

"The  accumulation  under  ground,  during  tbe  past  few  years  of  sewers, 
electrical  subways,  cable  and  electrical  railway  conduits,  pneumatic  tubes, 
steam-heating,  water  and  gas  pipes,  seems  to  Indicate  that  the  day  may  come 
when  there  will  be  no  more  unoccupied  space  beneath  the  surface  of  the 
BtieetB,  and  of  this  situation  tbe  Legislature  and  the  learned  commissioners 
wbo  drafted  the  charter  undoubtedly  had  full  knowledge.  It  Is  difficult  to 
believe  that,  with  such  knowledge,  they  would  attempt  to  take  away  trom 
general  and  responsible  representatlTeB  of  tbe  people,  the  power  to  grant  such 
important  and  valuable  rights  and  rest  them  In  subordinate  administrative 
officers,"  etc. 

Those  words  are  significant  with  respect  to  the  intent  of  the  Legis- 
lature in  passing  the  act  of  1887,  conferring  powers  on  the  board  of 
electrical  control,  and  although  nothing  is  definitely  decided  on  that 
subject,  the  question  is  left  fairly  open  for  consideration  when  it  is 
presented  in  a  proper  case. 

We  are  unable  to  see  that  the  language  of  the  act  of  1887,  confers 
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upon  the  board  of  electrical  control  any  diflFerent  power  than  was  con- 
ferred upon  the  department  of  buildings,  lighting,  and  supplies,  by  the 
charter  of  1897.  The  points  decided  in  the  Ghee  Case,  in  a  few 
words  are  these :  That  the  right  and  power  to  use  the  streets  under 
the  provisions  of  the  transportation  corporations  law  is  part  of  a 
franchise;  the  consent  of  the  municipal  authorities  is  necessary  to 
the  full  acquisition  of  that  franchise ;  it  can  be  given  only  by  munici- 
pal authority,  and  that  municipal  authority  is  the  body  legislating  for 
the  city.  There  are  some  inaccuracies  in  the  opinion  of  the  Court  of 
Appeals  in  the  Ghee  Case  concerning  "the  history  of  the  granting  of 
consents  to  gas  companies  to  lay  gas  pipes  and  mains  in  the  city  of 
New  York.  The  power  to  grant  consents  was  not  always  exercised 
by  the  common  council  of  the  city  of  New  York,  but  express  legisla- 
tive authority  was  at  one  time  given  to  a  board  to  grant  such  con- 
sents. In  1886  (section  16,  c.  321,  p.  515,  Laws  1886)  an  act  was 
passed  to  authorize  the  formation  of  gas  companies  in  the  city  of  New 
York,  and  to  regulate  the  powers  and  duties  of  the  same.  By  section 
15,  it  is  provided  that : 

"Any  company  subject  to  tbis  act  may  lay  its  mains  or  pipes,  and  supply 
Its  gas  through  the  same,  without  any  further  proceedings,  condltl<Mis,  or 
authority,  than  those  herein  contained,  save  the  consent  thereto  of  the  mayor, 
comptroller  and  president  of  the  department  of  taxes  and  assessments  of  the 
dty  of  New  York." 

The  reference  to  this  subject  made  in  the  opinion  of  the  Court  of 
Appeals  proceeds  upon  a  concession  which  was  seemingly  made  by 
all  the  parties  to  that  case.  The  inaccuracy  is  not  material,  if  we 
correctly  apprehend  the  full  force  and  effect  of  the  opinion.  In  the 
light  of  that  decision,  the  provisions  of  the  act  of  1887,  relating  to 
the  board  of  electrical  control,  and  the  powers  and  duties  conferred 
upon  local  authorities  in  respect  to  or  affecting  the  "placing,  erecting, 
construction,  suspension,  maintenance,  use,  regulation  or  control  of 
electrical  conductors  in  said  city  are  hereby  transferred  to  and  con- 
ferred and  imposed  upon,  and  shall  hereafter  be  exclusively  exercised 
and  performed  by  the  board  of  electrical  control,"  do  not  relate  to 
granting  a  consent  which  in  and  of  itself  would  operate  as  a  comple- 
tion of  a  franchise. 

Notwithstanding  the  very  elaborate  and  learned  argument  of  the 
counsel  for  the  appellant,  we  feel  constrained  by  the  authority  of  the 
Ghee  Case  to  affirm  the  judgment  and  order  appealed  from. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

O'BRIEN,  P.  J.,  and  McLAUGHLIN,  J.,  cohcur.  LAUGHLIN, 
J.,  concurs  in  result. 

INGRAHAM,  J.  (dissenting).  The  relator  was  denied  its  right  to 
use  ducts  in  the  subway  in  the  streets  of  the  city  of  New  York  for  its 
wires  to  furnish  electricity  for  light  to  its  customers,  upon  the  sole 
ground  that  it  had  not  lawful  power  to  operate  electrical  conductors 
in  any  street,  avenue,  or  highway  in  the  city  of  New  York ;  and  the 
only  question  presented  upon  this  appeal  is  whether  the  relator  is  so 
authorized.    The  relator  was  duly  organized  on  October  21,  1896, 
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under  the  transportation  corporations  law  (chapter  566,  p.  1136,  Laws 
1890).  Article  6  of  that  act  applies  to  gas  and  electric  light  corpora- 
tions. Section  60  provides  for  the  incorporation  of  the  company,  and 
subdivision  2  of  section  61  provides  that  every  such  corporation  shall 
have  the  power — 

"If  incorporated  for  the  porpose  of  using  electricity  for  light,  heat  or  power, 
to  carry  on  the  buslnesB  of  lighting  by  electricity  or  using  It  for  heat  w  power 
In  cities,  towns  and  Tillages  within  this  state,  and  the  streets,  arenues,  public 
parks  and  places  thereof,  and  public  and  private  buildings  therein;  and  for 
the  purposes  of  such  business  to  generate  and  supply  electricity;  *  •  • 
and  to  lay,  erect  and  construct  suitable  wires  or  other  conductors,  with  the 
necessary  piles,  pipes  or  other  fixtures  in,  on,  over  and  under  the  streets, 
avenues,  public  parks  and  places  of  such  cities,  towns  or  villages,  for  conduct- 
ing and  distributing  electricity,  with  the  consent  of  the  municipal  authorities 
thereof,  and  in  such  manner  and  under  such  reasonable  regulations,  as  they 
may  prescribe." 

The  provisions  of  this  section  were  taken  from  chapter  512,  p.  663 
of  the  Laws  of  1879,  section  2  of  that  act  giving  to  any  gaslight  com- 
pany organized  under  chapter  37,  p.  48  of  the  Laws  of  1848  the 
authority  to  manufacture  and  supply  electricity,  with  the  power  to 
lay,  erect,  and  construct  suitable  wires  or  other  conductors,  with  the 
necessary  poles,  pipes,  or  other  fixtures,  in,  on,  over,  and  under  the 
streets,  avenues,  parkways  and  places  of  such  cites,  towns  or  vil- 
lages, with  the  consent  of  the  municipal  authorities  thereof,  and  under 
such  reasonable  regulations  as  they  may  prescribe.  The  1st  section 
of  this  latter  act  was  amended  by  chapter  73,  p.  70,  of  the  Laws  of 
1882. 

.Upon  the  incorporation  of  the  relator  it  thus  became  vested  with  a 
franchise  to  lay,  erect,  or  construct  suitable  wires,  or  other  conductors 
with  the  necessary  poles,  pipes,  or  other  fixtures  in,  on,  over,  and  under 
the  streets,  avenues,  public  parks,  and  places  of  the  city  of  New  York 
when  the  consent  of  the  municipal  authorities  of  that  city  was  ob- 
tained. I  think  it  must  be  conceded  that  the  Legislature,  having 
power  to  grant  this  franchise  absolutely,  without  the  consent  of  the 
municipal  authorities,  had  power  to  impose  a  condition  requiring 
the  consent  of  the  municipal  authorities  of  the  city  of  New  York  be- 
fore the  franchise  should  be  exercised;  and  having  power  to  thus 
impose  a  condition,  it  could  designate  the  officers  who  should  give 
that  consent.  Whether  we  call  this  conferring  a  franchise,  or  a  con- 
dition required  by  the  sovereign  power  before  the  franchise  should  be 
used,  it  was  for  the  Legislature  to  say  what  officer  or  board  of  the 
municipality  should  be  required  to  give  his  or  its  consent  before  the 
grant  of  the  franchise  became  operative.  The  statute  requires  the 
consent  of  the  municipal  authorities,  and  this,  without  other  legisla- 
tion would  undoubtedly  require  the  municipality  to  act  through  its 
legislative  body  by  a  resolution  of  the  board  of  aldermen;  but  the 
Legislature  had  also  the  power  at  any  time  to  modify  this  provision, 
and  grant  the  franchise  without  condition,  or  to  designate  some  other 
officer  or  board  as  the  authority  upon  whose  consent  this  franchise  or 
right  to  use  the  streets  of  the  city  would  become  operative. 

The  claim  of  the  relator  is  that  section  1,  chapter  716.  p.  928,  of  the 
Laws  of  1887  vested  the  power  to  give  the  consent  required  by  chap- 
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ter  512,  p.  563,  Laws  1879,  or  by  subdivision  2  of  section  61  of  the 
transportation  corporations  law,  in  the  board  of  electrical  control,  and 
that  that  board  having  given  its  consent  to  the  relator's  using  the 
streets  of  New  York,  the  condition  imposed  by  the  transportation  cor- 
porations law  was  complied  with,  and  it  became  a  corporation  having 
lawful  power  to  operate  electrical  conductors  in  the  streets,  avenues, 
or  highways  in  the  city  of  New  York.  Prior  to  the  passage  of  thii 
act  of  1887,  gas  companies  organized  under  the  general  law,  whose 
right  to  do  business  was  also  subject  to  the  consent  of  the  municipal 
authorities,  had  by  chapter  321,  p.  512,  of  the  Laws  of  1886,  to  obtain 
the  consent,  not  of  the  board  of  aldermen,  but  of  the  mayor,  comptrol- 
ler, and  president  of  the  department  of  taxes  and  assessments  of  the  city 
of  New  York ;  but  the  consent  of  the  board  of  aldermen  was  required 
before  a  corporation  organized  under  the  general  act  could  use 
the  streets  for  supplying  electricity.  Prior  to  the  year  1887,  the 
condition  in  the  streets  of  New  York  in  consequence  of  the  overhead 
wires  used  by  the  telegraph,  telephone,  and  electric  light  companies 
had  become  the  subject  of  complaint,  and  for  some  years  attempts 
had  been  made  to  compel  the  companies  using  the  streets  for  such 
purposes  to  place  their  wires  underground.  The  first  attempt  seems 
to  have  been  the  enactment  of  chapter  534,  p.  647,  of  the  Laws  of 
1884.  This  act  directed  the  corporations  or  individuals  so  using  the 
streets  to  remove  the  overhead  wires  on  or  before  the  1st  of  Novem- 
ber, 1885,  and  imposed  a  duty  upon  the  local  government  of  the  city 
of  New  York  to  cause  the  wires  to  be  removed  and  placed  under- 
ground. By  chapter  499,  p.  852,  of  the  Laws  of  1885,  a  board  of  com- 
missioners of  electrical  subways  in  cities  having  a  population  exceed- 
ing 500,000  was  created  and  was  charged  with  the  enforcement  of  the 
act  of  1884.  This  act  was  amended  by  chapter  503,  p.  732,  of  the  Laws 
of  1886.  The  board  of  electrical  control  created  by  these  acts  made 
certain  contracts  with  a  corporation  known  as  the  "Consolidated 
Telegraph  &  Electrical  Subway  Company,"  dated  July  27,  1886,  and 
April  7,  1887 ;  but  it  had  been  held  that  the  board  had  no  power  to 
make  these  contracts.  Whereupon  the  Legislature,  by  chapter  716, 
p.  928,  of  the  Laws  of  1887,  continued  the  board  of  elctrical  control 
provided  for  by  the  acts  of  1885  and  1886,  imposing  upon  it  the  duty 
of  enforcing  the  directions  of  the  Legislature  as  to  placing  these  elec- 
trical wires  underground,  and  ratifying  the  contracts  made  with  the 
Consolidated  Telegraph  &  Electrical  Subway  Company. 
The  first  section  of  that  act  provides  that: 

"From  and  after  the  passage  of  this  act  and  nntll  the  first  day  of  Novem- 
ber, eighteen  hundred  and  ninety,  the  board  of  commlsaloners  of  electrical 
subways  in  and  for  the  city  and  county  of  New  York,  heretofore  appointed 
under  authority  of  the  act,  chapter  four  hundred  and  ninety-nine  of  the  laws 
of  eighteen  hundred  and  elghty-flve,  together  with  the  mayor  of  said  city  for 
the  time  being,  are  hereby  constituted  the  board  of  electrical  control  in  and  for 
the  city  of  New  Tork.  •  *  *  All  the'  powers  and  duties  conferred  or  Im- 
posed by  the  said  act,  chapter  four  hundred  and  ninety-nine  of  the  laws  of 
eighteen  hundred  and  eighty-five,  upon  the  commlsBloners  appointed  there- 
under In  and  for  the  city  of  New  York,  and  all  the  powers  and  duties  hereto- 
fore by  any  law  conferred  or  Imposed  upon  the  local  authorities  of  said  city,  or 
any  of  them,  In  respect  to  or  aflTectlng  the  placing,  erecting,  conatmction,  sus- 
pension, maintenance,  use,  regulation  or  control  of  electrical  conductors  In 
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nld  dty,  are  hereby  transtored  to  and  conferred  and  Imposed  upon,  and  shall 
taweafter  be  exclui^velj  exercised  and  performed  \>y  the  said  board  of  elec- 
trical c<»trol,  constituted  aa  provided  In  tblg  act,  and  its  successors  as  herein- 
after provided." 

Section  3  (page  929)  of  the  act  provided  that  whenever,  in  the 
opinion  of  the  board,  in  any  street  or  locality  of  the  city  a  sufficient 
construction  of  conduits  or  subways  underground  shall  be  made 
ready  under  the  provisions  of  the  act,  the  said  board  shall  notify 
the  owners  or  operators  of  the  electrical  conductors  above  ground  in 
such  street  or  locality  to  make  such  electrical  connections  in  said 
street,  or  through  other  streets,  localities  or  parts  of  the  city  with 
such  underground  conduits  or  subways,  and  to  remove  the  poles, 
wires  or  other  electrical  conductors  above  ground;  and  that  the 
commissioner  of  public  works  shall  cause  the  same  to  be  removed 
in  case  the  owners  or  operators  of  such  wires,  piles,  fixtures,  or  de- 
vices shall  not  cause  them  to  be  removed  from  the  streets.  Section  4 
provides  that  it  shall  be  unlawful  after  the  passage  of  the  act  for  any 
corporation  or  individual  to  take  up  a  pavement  of  the  streets  of  the 
dty  of  New  York,  or  to  excavate  in  any  of  said  streets  for  the  pur- 
pose of  lajdng  underground  any  electrical  conductors  unless  a  per- 
mit in  writing  therefor  shall  have  been  first  obtained  from  the  said 
board,  or  its  predecessor ;  and  further  provides : 

"Tbe  said  board,  of  electrical  control  may  estabUsh,  and  from  time  to 
time  may  alter,  add  to  or  amend,  all  proper  and  necessary  rules,  regulations 
and  provisions  for  the  manner  of  use  and  management  of  the  electrical  con- 
doctors,  and  of  the  conduits  and  subways  therefor  constructed  or  contemplat- 
ed under  tbe  provisions  of  this  act,  or  any  act  herein  mentloned."^ 

Section  5  provides  that: 

"From  and  after  the  first  day  of  November,  eighteen  hundred  and  ninety, 
all  rights,  powers  and  duties  vested  or  existing  in  the  said  board  of  electrical 
control  by  this  act  created,  or  In  the  board  of  commissioners  of  electrical  sub- 
ways, heretofore  existing  In  said  city,  shall  vest  in  and  shall  thereafter  be 
beUi  and  exercised  by  the  commissioners  of  the  sinking  fund  in  tbe  city  of 
Mew  Xoi^" 

And  section  9  (page  931)  provides  that: 

"All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed." 

It  must  be  plain  from  a  study  of  this  act,  that  it  was  the  board  of 
electrical  control  that  was  to  have  the  absolute  control  over  all 
electrical  conductors,  either  under  or  above  the  streets  in  the  city 
of  New  York.  Under  the  provisions  of  section  3,  no  corporation 
after  the  passage  of  the  act  could  excavate  in  the  streets  of  the  city 
of  New  York  for  the  purpose  of  laying  underground  an  electrical 
conductor,  or  construct,  erect,  or  maintain  any  electrical  conduits 
above  the  ground,  unless  a  permit  in  writing  therefor  was  first  ob- 
tained from  the  board.  The  consent  of  the  board  was  necessary 
before  any  corporation  could  use  a  franchise  conferred  under  chap- 
ter 512,  p.  562,  of  the  Laws  of  1879,  as  amended  by  chapter  73,  p. 
70,  of  the  Laws  of  1882,  or  the  transportati<Mi  corporations  law ;  and 
this  board  was  further  authorized,  by  section  4  of  the  act  under  con- 
sideration, from  time  to  time  to  nlake,  alter,  add  to,  or  amend,  all 
proper  and  necessary  rules,  regulations,  and  provisions  for  the  man- 
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ner  of  use  and  management  of  the  electrical  conductors,  and  of  the 
conduits  or  subways  therefor  constructed  or  contemplated  under  the 
provisions  of  the  act.  It  was  the  clear  intention  of  the  Legislature 
by  this  act  to  vest  in  this  board,  so  long  as  it  should  continue  in 
existence,  absolute,  and  complete  control  over  all  electrical  con- 
ductors in  use  in  the  city  of  New  York ;  and  taking  sections  1  and  4 
together,  it  seems  to  me  to  have  been  the  evident  intent  to  vest  in  the 
board  the  power  to  say  what  corporation  or  individual  should  exer- 
cise within  the  city  of  New  York  the  right  or  franchise  to  operate 
or  maintain  electrical  conductors  in  the  streets  of  the  city. 

Consider  the  authority  conferred  upon  the  board  of  section  1  of  the 
act.  All  the  powers  and  duties  conferred  are  imposed  upon  the  com- 
missioners appointed  under  the  act  of  1885,  and — 

"All  the  powers  and  duties  heretofore  by  any  law  conferred  or  impoBed  upon 
the  local  anthorltles  of  said  city,  or  any  of  them,  in  respect  to  or  atfectlng  the 
placing,  erecting,  conatructlon,  sospenslon,  maintenance,  use,  regulation  or 
control  of  electrical  condnctors  or  conduits  or  subways  for  electrical  omidnct- 
ors  in  said  city  are  hereby  transferred  to  and  conferred  and  imposed  upon, 
and  shall  hereafter  be  exclusively  exercised  and  performed  by  the  said  board 
of  electrical  control,  constituted  aa  provided  by  this  act,  and  Its  successors  as 
hweinafter  provided." 

Undoubtedly  the  board  of  aldermen,  who  prior  to  that  time  had 
the  power  to  consent  to  the  use  of  the  streets  by  a  corporation 
organized  to  furnish  electricity  in  this  city,  were  local  authorities 
of  the  city,  and  under  section  512,  p.  562,  of  the  Laws  of  1879,  had 
power  to  give  the  consent  of  the  municipal  authorities  to  a  corpora- 
tion organized  under  the  act  to  lay,  erect,  and  construct  suitable  wires 
or  other  conductors  in,  on,  over,  and  under  the  streets,  avenues,  parks, 
and  places  of  such  city.  By  the  express  terms  of  the  act  of  1887,  there 
was  conferred  and  imposed  upon  the  board  of  electrical  control,  to  be 
thereafter  exclusively  exercised  and  performed  by  that  board,  all  power 
and  duties  theretofore  by  any  law  conferred  or  imposed  upon  the 
local  authorities.  If  the  board  of  aldermen  at  the  time  of  the  pas- 
sage of  this  act  was  a  local  authority  of  thfe  city  of  New  York,  and  if 
the  power  conferred  upon  it  to  consent  to  the  use  by  a  corporation 
organized  under  chapter  512,  p.  562,  of  the  Laws  of  1879,  of  the  streets 
of  New  York,  was  in  respect  to  the  placing,  erecting,  construction, 
suspension,  maintenance,  use,  regulation,  or  control  of  electrical  con- 
ductors or  conduits  or  subways  for  electrical  conductors  in  said 
city,  then  that  power  was  transferred,  conferred,  and  imposed  upon 
the  board  of  electrical  control,  and  thereafter  was  to  be  exclusively 
exercised  and  performed  by  it.  It  seems  to  me  that  the  power  to 
consent  to  a  corporation  using  the  streets  for  that  purpose  was  con- 
ferred upon  the  board  of  electrical  control.  This  board  of  electrical 
control  was  continued  in  existence  by  various  acts  of  the  Legislature 
up  to  and  beyond  the  year  1896,  and  during  that  year  continued 
to  exercise  all  powers  and  authority  conferred  upon  it  by  the  act  of 
1887.  In  the  year  1890  the  transportation  corporations  law  vros 
passed,  and  there  was  incorporated  in  section  60  of  that  act  sub- 
stantially the  same  provisions  that  were  contained  in  chapter  512,  p. 
562,  of  the  Laws  of  1879.  The  relator  having  been  incorporated  un- 
der the  transportation  corporations  law,  it  was  required  to  obtain  the 
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consent  of  the  municipal  authorities  before  it  was  authorized  to  use 
the  streets  of  New  York;  but  those  municipal  authorities  were,  I 
think,  the  authorities  upon  whom  the  act  of  1887  had  conferred  this 
power  to  consent  under  the  provisions  of  the  act  of  1879 ;  and  upon 
their  consent  being  obtained,  the  relator  was  lawfully  authorized  to 
use  the  subways  constructed  in  the  city  of  New  York. 

It  is  said,  however,  that  the  decision  of  the  Court  of  Appeals  in 
Ghee  v.  Northern  Union  Gas  Co.,  158  N.  Y.  510,  53  N.  E.  692,  is  a 
controlling  authority  under  this  question,  and  that  under  it  we  are 
bound  to  hold  that  the  municipal  authorities  whose  consent  was  re- 
quired under  the  transportation  corporations  law  were  the  board  of 
aldermen ;  but  it  seems  to  me  that  in  that  case  an  entirely  different 
question  was  presented,  which  had  no  relation  to  the  act  of  1887  or 
the  authority  conferred  thereby  upon  the  board  of  electrical  control. 
The  question  in  that  case  arose  under  the  charter  of  1897  (chapter 
378,  p.  1,  Laws  1897),  and  the  question  certified  to  the  Court  of 
Appeals  was: 

"Are  tbe  municipal  authorities  of  the  city  of  New  Tork,  whoee  consent  1b 
required  to  lay  conductors  for  conducting  gas  through  the  streets  of  such 
city,  -under  the  transportation  corporations  law,  the  head  of  the  department 
of  pabllc  buildings,  lighting  and  supplies,  and  the  head  of  the  department  of 
highways,  under  the  powers  conferred  by  the  charter  of  the  city  of  New  Tork, 
«r  are  tbe  'municipal  authorities'  referred  to  in  the  said  transportation  cor- 
porati<m8  law  the  municipal  assembly,  or  any  other  officer  or  body  In  tbe  d^ 
<rf  New  Tork?" 

The  charter  of  1897  united  under  one  municipal  government  the 
cities  of  New  York  and  Brooklyn,  and  other  territory,  creating  a 
new  dty  of  New  York.  It  provided  for  a  municipal  assembly,  giving 
to  it  broad  legislative  powers,  created  heads  of  the  departments  upon 
whom  was  imposed  administrative  duties,  and  the  question  there 
was  whether,  under  that  charter,  the  power  to  consent  was  vested  in 
the  legislative  body  or  in  one  of  the  administrative  departments  of 
the  city  of  New  York.  One  of  the  sections  of  the  charter  gave  to 
the  commissioners  of  the  department  of  public  buildings  lighting 
and  supplies  cognizance  and  control  of  the  making  and  performance 
of  contracts  in  the  matter  of  furnishing  the  city,  or  any  part  thereof, 
with  gas,  electricity,  or  any  other  illuminant,  and  of  the  use  and  trans- 
mission of  gas,  electricity,  pneumatic  power,  and  steam  for  all  pur- 
poses in,  upon,  across,  over,  and  under  all  streets,  avenues,  etc.,  and 
of  the  construction  of  electric  mains,  conduits,  conductors,  and  sub- 
ways in  any  such  streets,  and  the  granting  of  the  permission  to  open 
streets,  when  approved  by  the  department  of  highways ;  and  another 
section  of  the  charter  provided  that  the  commissioner  of  highways 
should  have  cognizance  and  control  of  regelating,  grading,  curbing, 
flagging,  and  guttering  of  streets  and  laying  of  crosswalks ;  and  that 
no  removal  of  the  pavement  or  disturbance  of  the  surface  of  any 
street  for  the  purpose  of  constructing  vaults  or  lateral  ways,  digging 
cellars,  laying  foundations  of  buildings,  or  other  structures  making 
sewer  connections,  or  repairing  sewers  or  pipes,  of  laying  down  gas 
and  water  pipes,  steam  pipes,  and  electric  wires,  or  introducing  the 
same  into  buildings,  or  for  any  purpose  whatever,  shall  be  made  until 
a  permit  is  first  had  from  the  department  of  highways.    The  con- 
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elusion  of  the  Court  of  Appeals,  was  based  entirely  upon  the  general 
provisions  of  the  charter,  and  considering  the  clauses  giving  aU  legis- 
lative power,  which  included  the  granting  of  all  franchises  for  light- 
ing by  gas  or  electricity,  or  for  tramways,  or  for  other  purposes,  to 
the  municipal  assembly,  the  court  determined  that  under  the  charter 
the  municipal  assembly  were  the  local  authorities  whose  consent  was 
necessary  under  the  transportation  corporations  law.  What  was  given 
to  these  administrative  officers  by  the  charter  was  "cognizance  and 
control."  It  was  held  that  these  words  had  been  used  for  a  period 
of  35  years  before  the  New  York  charter: 

"To  describe  a  power  strictly  limited  to  the  regulatloa  of  existing  rights, 
and  they  cannot  now  be  given  an  entirely  different  meaning  from  that  In  which 
they  were  used  In  the  prevlonB  gtatntea  referred  to  and  relied  upon,  to  some 
considerable  extent,  by  the  draftsmen  of  the  present  diarter,  In  ordar  to 
Imply  a  power  In  these  administrative  officers,  which  otherwise,  as  we  have 
seen,  was  properly  vested  in  the  monlcipal  assembly.  Examining  the  provi- 
sions  of  this  charter  bearing  upon  this  subject,  as  we  have  seen,  in  the  light 
of  previous  leglalation,  to  which  reference  has  been  made,  we  have  had  no 
difficulty  in  reaching  the  conclusion  that  the  consent  that  Is  necesary  to  con- 
fer a  franchise  upon  a  gas  lighting  corporation,  can  be  given  only  by  the  mu- 
nicipal assembly  through  appropriate  ordinances,  but  that  when  the  consent 
has  been  granted  to  a  corporation  duly  created,  by  which  a  corporate  fran- 
chise, which  1b  property,  has  been  acquired,  the  adminlstratlye  officers  must 
be  applied  to  for  a  permit  that  will  allow  the  corporation  to  exercise  sncb 
rights  In  order  that  ttie  public  convenience  may  be  subserved." 

It  seems  to  me  that  a  determination  of  a  question  as  between  the 
municipal  assembly,  and  a  strictly  administrative  officer,  in  con- 
sidering the  construction  to  be  given  to  the  provisions  of  the  charter, 
had  no  bearing  upon  the  power  given  to  the  board  of  electrical  con- 
trol, upon  whom  much  broader  power  was  conferred  by  the  act  of 
1897,  and  which,  as  I  view  it,  clearly  includes  within  the  powers  to 
be  exclusively  exercised  by  the  board  the  power  to  consent  to  the 
use  of  the  streets  of  New  York  by  a  corporation  organized  to  furnish 
electricity  for  lighting  purposes. 

My  conclusion  is  that  the  relator  was  entitled  to  the  mandamus* 
asked  for,  and  that  the  order  appealed  from  should  be  reversed,  with 
$50  costs  and  disbursements,  and  the  mandamus  granted,  with  costs. 


(109  App.  Dlv.  613.) 

TOWN  or  OYSTESR  BAT  v.  JACOB  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    December  8,  1905.) 

1.  FoBOiBLB  Bntbt  and  DiTAinEB— DEFENSES— Sttfebiob  Tnxs. 

A  better  title,  or  a  superior  right  of  possession,  Is  no  defense  In  forcible 
entry  and  detainer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23,  Cent.  Dig.  Forcible  Entry 
and  Detainer,  {  61.] 

2.  Same — Actual  Possession — Evidence — Sutticienct. 

In  forcible  entry  and  detainer,  evidence  considered,  and  k«M  sufficient 
to  warrant  a  finding  of  actual  possession  on  the  part  of  petitioner. 

8>  Sake — Extent   of   Possession— Possession   of  Past. 

Actual  possession  of  a  part,  under  bona  fide  claim  and  color  of  title 
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to  the  whole,  Is  possesion  of  the  whole,  or  so  mnch  as  ia  not  in  adverse 
possession  of  others. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23,  Cent  Dig.  Forcible  Entry 
and  Detainer,  |  47.] 

4.  Samb— Peaceable  Possession— BviDENOB—SonrioiENCT. 

In  forcible  entry  and  detainer,  evidence  held  sufficient  to  warrant  a 
finding  th'at  petitioner  was  in  peaceable  possession. 

6.  Sake — PETrnoms's  Possessioit — Method  of  Obtaining. 

In  forcible  entry  and  detainer  proceedings,  the  manner  in  which  peti- 
tioner secured  possession  in  the  b^iinning  was  not  available  to  defendant 

9.   8AUZ — BVIDENOE — SUFPICIENCT. 

In  forcible  entry  and  detainer,  evidence  considered,  and  Md  sufficient 
to  show  a  forcible  entry  and  detainer. 

7.  Same — Defenses— Loss  op  Past  of  Possession. 

Jn  forcible  entry  and  detainer,  it  is  no  defense  that  the  offender  has 
yielded  up  or  lost  possession  of  a  part  of  the  premises. 

8.  Same — Statutes — Constbuctivb    Possession — What    Constitdtes. 

"Constructive  possession,"  within  Code  dv.  Proc.  g  2246,  providing 
that  petitioner  in  forcible  entry  and  detainer  must  prove  actual  pos- 
session at  the  time  of  the  entry,  or  be  in  constructive  possession  at  the 
time  of  a  forcible  holding  out  includes  a  case  where  petitioner  has  the 
absolute  fee  or  absolute  right  of  possession  by  some  grant,  so  that  he 
would  be  entitled  to  the  actual  possession,  but  for  the  forcible  holding 
out 

fBd.  Note. — For  cases  in  point  see  vol.  23,  Cent  Dig.  Forcible  Entry 
and  Detainer,  S  115.] 

9.  Sake— Petition— Desobiftion  of  PsEiasES. 

In  forcible  entry  and  detainer,  any  descripticm  of  the  premises  in  the 
petition  by  which  they  can  be  readily  Identified  and  located  is  sufficient 

[Ed.  Note. — For  cases  In  point  see  vol.  23,  Cent  Dig.  Forcible  Entry 
and  Detainer,  {  116.] 

10.  Save — Constbucttve  Possession — Excuse  fob  Fobciblb  Entbt. 

The  constructive  poosession  of  the  true  owner  of  land  does  not  excuse 
bis  forcible  entry. 

11.  Trial — Refusal  of  Instbuction — Ebbob  Cubed. 

Any  error  in  refusing  an  instruction  is  cured  by  the  statement  in  the 
main  charge,  of  the  principle  Involved. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  46,  Cent  Dig.  Trial,  U  651- 
659,  70ft] 

Appeal  from  Nassau  County  Court 

Forcible  entry  and  detainer  proceedings  by  the  town  of  Oyster  Bay 
against  William  H.  Jacob  and  others.  From  a  final  order  in  favor  of 
petitioner,  defendant  William  H.  Jacob  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Chas.  De  Hart  Brower,  for  appellant. 

Henry  A.  Monfort  (Halstead  Scudder,  on  the  brief),  for  respondent 

JENKS,  J.  The  defendant  appeals  from  a  final  order  of  forcible 
entry  and  detainer  entered  upon  a  verdict  of  a  jury  in  summary  pro- 
ceedings authorized  by  title  2  of  chapter  17  of  the  Code  of  Civil  Pro- 
cedure, and  instituted  in  the  County  Court  of  Nassau.  The  petitioner 
alleged  (1)  that  it  was  in  constructive  possession  of  the  premises  as 
owner  in  fee  simple ;  (2)  that  on  March  30,  1904,  it  was  in  actual  and 
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peaceableposseission  thereof.  "The  statute  was  not  intended  to  confer 
rights.  The  main  object  still  is  to  preserve  the  public  peace  and  pre- 
vent parties  from  asserting  their  rights  by  force  or  violence,  though 
by  gradual  additions  the  remedy  has  become  in  effect  a  private  as  well 
as  a  public  one."  Wood  v.  Phillips,  43  N.  Y.  152,  157.  If  the  peti- 
tioner could  establish  that  it  was  peaceably  in  actual  possession  of 
the  premises,  and  then  the  defendant  made  a  forcible  entry  and  detainer, 
it  could  secure  this  remedy,  which  restores  the  possession  which  had 
been  wrested  from  it  by  force.  Though  the  defendant  could  show  a 
better  title  or  a  superior  right  of  possession,  it  would  not  avail  him  in 
this  proceeding;  for  he  could  not  first  take  the  law  into  his  own  hands 
to  gain  possession,  and  then  invoke  the  law  to  keep  it.  Iron  Mountain 
&  Helena  R.  R.  Co.  v.  Johnson,  119  U.  S.  608,  611,  7  Sup.  Ct.  339, 
30  L.  Ed.  504;  Cain  v.  Flood  (Com.  PI.)  14  N.  Y.  Supp.  776,  affirmed 
on  opinion  below  138  N.  Y.  639,  34  N.  E.  512;  Kelly  y.  Sheehy,  60 
How.  Prac.  439. 

First.  Did  the  evidence  warrant  a  finding  that  the  petitioner  was 
peaceably  in  actual  possession  on  March  30,  1904?  Actual  possession 
means  "a  subjection  to  the  will  and  dominion  of  the  claimant."  It 
"exists  when  a  thing  is  in  one's  immediate  occupancy,"  and  it  is  evi- 
denced by  circumstances  which  vary  according  to  the  locality  and  char- 
acter of  the  property.  Anderson's  Law  Dictionary.  "Generally  any 
overt  acts  indicating  dominion  and  a  purpose  to  occupy  and  not  to  aban- 
don the  premises  will  'satisfy  the  requirements  as  to  possession."  13 
Am.  &  Eng.  Ency.  of  Law,  p.  748.  It  is  possession  "required  by 
the  character  and  situation  of  the  lands."  Allaire  v.  Ketcham,  55 
N.  J.  Eq.  168,  36  Atl.  900.  It  intends  that  the  land  is  "in  the  immedi- 
ate control  or  power  of  the  party."  Omaha  &  Florence  L.  &  T.  Co.  v. 
Parker  (Neb.)  51  N.  W.  139,  29  Am.  St.  Rep.  606.  The  land  in  ques- 
tion is  a  neck  of  sand,  300  feet  wide  and  1,200  feet  long,  in  the  township 
of  Oyster  Bay,  known  as  "East  Beach,"  which  joins  a  peninsula  called 
"East  Island"  with  the  north  mainland  of  Long  Island.  The  father  of 
the  defendant  is  the  owner  of  East  Island,  and  he  contends  that  he 
owns  East  Beach  also.  The  petitioner  sent  four  custodians  to  East 
Beach  in  April,  1903,  who  went  there  about  2  a.  m.  About  4  p.  m. 
the  defendant  landed  a  party  of  20  men  on  the  beach  and  cast  the  custo- 
dians from  it.  They  returned  2  or  3  days  thereafter,  and  there  they 
remained  for  almost  11  months.  They  lived  in  a  tent,  and  then  in  a 
house  which  they  set  up,  and,  as  one  of  them  testifies,  "without  inter- 
ruption, peaceably  and  quietly."  The  defendant  admitted  that  he  knew 
these  men  were  there  as  keepers  in  possssion  for  nearly  a  year.  This 
sandy  beach  was  unimproved  and  uninhabitated.  Neither  its  location, 
nor  its  physical  condition,  nor  its  adaptability  to  any  present  use,  would 
have  moved  any  occupant  to  improve  it  or  to  disturb  much  its  natural 
condition.  Presumably  it  had  no  agricultural  value,  no  immediate 
rental  value  if  improved,  and  it  afforded  no  other  usufruct,  although 
the  sand  itself  could  be  sold.  There  is  no  period  prescribed  by  tSe 
statute  as  prerequisite  to  an  actual  occupation.  Cain  v.  Flood,  supra. 
Even  though  the  defendant  first  obtained  a  scrambling  possession,  he 
had  immediately  abandoned  it,  and,  knowing  full  well  the  character  of 
the  occupancy,  had  suffered  the  petitioner  to  remain  on  the  land  unmo- 
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lested  by  force  or  by  law  for  almost  a  year.  I  think  that  the  jury  was 
warranted  in  finding  an  actual  possession  on  March  30, 1904.  Author- 
ities supra,  and  Edwards  v.  Cary,  60  Mo.  672.  I  lay  stress  upon  the 
fact  that  the  custodians  put  up  a  house  on  the  land  and  abode  therein. 
This  at  least  was  full  actual  occupation  of  a  part  of  the  premises. 
Their  principal  based  its  right  of  ownership  upon  the  Andros  patent, 
which  he  contended  embraced  all  of  the  premises.  Actual  possession 
of  a  part  under  bona  fide  claim  and  cotor  of  title  to  tfie  whole  is 
possession  of  the  whol^,  or  so  much  as  is  not  in  adverse  possession  of 
others,  dinger  v.  Shepherd,  12  Grat.  (Va.)  463 ;  VanHome  v.  Til- 
ley,  1  T.  B.  Mon.  61.  The  patent  was  important  to  define  the  ex- 
tent or  boundaries  of  the  claim  and  possession.  Clements  v.  Hays,  76 
Ala.  280,  284. 

Was  there  evidence  to  warrant  the  finding  that  the  petitioner  was 
peaceably  in  possession?  One  of  the  custodians  testifies  that  after  his 
entry,  a  few  days  subsequent  to  April  30,  1904,  or,  more  clearly,  after 
his  return,  he  and  his  associates  lived  there  for  almost  a  year  without 
interruption,  peaceably  and  quietly.  In  Stanley  v.  Schwalby,  147 
U.  S.  608,  514.  13  Sup.  Ct.  418,  37  L.  Ed.  259,  the  court  seems  to 
define,  or  at  least  to  approve  of  the  definition  of,  peaceable  possession 
as  one  that  was  "continuous  and  one  that  was  not  interrupted  by  ad- 
verse suit."     In  Allaire  v.  Ketcham,  supra,  it  is  said  that  the  test  is : 

"Whether  the  defendant  setting  up  a  claim  of  title,  has  Interfered  with 
complainant's  possession  by  an  act  which  Is  suable  at  law,  and  suit  upon  which 
will  or  may  Involve  the  title  of  the  defendant" 

There  is  no  proof  that  for  the  11  months  intervening  the  return  of 
the  custodians  and  March  30,  1904,  the  defendant  made  any  sign  or 
up  to  that  day  had  entered  any  adverse  suit  to  recover  the  premises, 
though  he  knew  full  well  that  the  petitioner  was  asserting  possession 
through  its  custodians.  Though  he  may  have  understood  that  a  right 
of  property  merely,  not  joined  with  the  possession,  would  not  justify" 
him  in  "committing  an  assault  upon  the  person  in  possession,  in  order 
to  'regain  possession,"  although  the  possession  was  "wrongfully  with- 
held" (Bliss  V.  Johnson,  73  N.  Y.  529,  533),  yet  he  surely  knew  that 
the  courts  were  open  to  him.  So  far  as  tne  right  to  the  remedy  was 
concerned,  all  that  the  plaintiff  was  obliged  to  show  was  peaceable  and 
actual  possession  at  the  time  of  the  defendant's  forcible  entry,  and  the 
manner  in  which  it  secured  possession  in  the  beginning  is  not  avail- 
able to  th<;  defendant  as  a  justification  of  his  own  unlawful  act.  Cain 
V.  Flood,  supra. 

Second.  Was  the  evidencfe  sufficient  to  establish  a  forcible  entry 
and  detainer?  Though  entry  and  detainer  may  be  distinct  acts  (sec- 
tion 2233,  Code  Civ.  Proc. ;  People  v.  Fields,  1  Lans.  222)— indeed, 
one  was  an  offense  at  common  law,  and  the  other  was  punishable  by 
statute  only  (Cunningham  on  Forcible  Entry  and  Detainer) — ^the  acts 
are  generally  considered  and  treated  in  substance  and  principle  as 
one  offense  (Cunningham,  p.  65).  "The  common  practice  is  to  com- 
bine the  two  words  and  to  treat  of  forcible  entry  and  detainer  as  a  sin- 
gle term."  McAdam  on  Landlord  &  Tenant,  vol.  3,  p.  21.  The  pro- 
ceeding is  to  undo  an  act  of  physical  force.  Compton  v.  The  Chelsea, 
139  N.  Y.  538,  541,  34  N.  E.  1090.    The  force  aimed  at  is  more  than 
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that  "which  in  the  judgment  of  the  law  accompanies  every  trespass 
upon  the  land  of  another."  Commonwealth  v.  Dudley,  10  Mass.  403, 
408.  At  least,  there  must  flow  from  the  physical  force  a  reasonable 
apprehension  by  the  owner  of  personal  violence  if  he  attempt  then  to 
claim  or  to  maintain  his  rights  against  the  actor.  Commonwealth  v. 
Dudley,  supra. 

In  Willard  v.  Warren,  l?  Wend.  257,  262,  Cowen,  J.,  says: 

"^he  result  deems  to  be  that  there  must  be  mmething  of  personal  violence, 
or  a  tendency  to  or  threat  of  personal  violence,  unless  the  entry  or  detainer 
be  riotous." 

In  Milner  v.  McLean,  2  C.  &  P.  17, 18,  Abbott,  C.  J.,  says: 

"For  if  persons  either  take  or  keep  possession  of  either  house  or  land,  with 
such  number  of  persons  and  show  of  force  as  Is  calculated  to  deter  the  right- 
ful owner  from  sending  them  away  and  resuming  his  own  possession,  that  is 
sufficient  in  point  of  law  to  constitute  a  forcible  entry,  or  a  forcible  detainer." 

See,  too,  Ely  v.  Yore,  71  Cal.  130, 133, 11  Pac.  868 ;  State  v.  Polled, 
42  Am.  Dec.  140. 

It  is  not  necessary  that  the  occupant  should  resist  until  he  compel 
the  doing  of  an  overt  act  in  breach  of  the  peace.  On  the  day  in  ques- 
tion the  plaintiff's  custodians,  save  one,  were  temporarily  absent.  The 
defendant  landed  on  the  beach  from  a  boat  with  eight  or  ten  hired  men. 
He  began  to  build  a  fence  on  one  side  of  a  highway  which  runs  on  the 
beach.  He  set  up  a  separate  fence  all  about  the  hut  of  the  custodian, 
which  was  then  actually  occupied  by  the  latter,  four  feet  therefrom  and 
four  feet  high,  and  thus  confined  him  to  this  house  and  the  small 
area  of  land  around  it.  The  defendant's  followers  told  the  custodian 
that  they  proposed  to  keep  him  company  for  some  months  or  some 
weeks.  Indeed,  the  defendant  on  the  trial  testified  that  he  went  with 
his  retainers  to  establish  a  camp  for  the  purpose  of  maintaining  the 
possession  "which  he  had."  There  was  a  gate  in  the  fence  which  en- 
compassed the  hut.  The  custodian  came  out  of  the  gate  to  the  fence 
of  the  house,  and  beyond  the  fence  along  the  highway,  to  accost  a  man 
thereon.  When  he  sought  to  return,  the  defendant,  then  backed  by 
his  retainers,  told  him  he  could  not  come  back,  that  he  might  have  his 
belongings,  but  that  he  "could  not  return  to  the  beach,"  and  the  de- 
fendant did  not  allow  him  to  return  to  the  house  or  to  the  beach,  but 
handed  out  his  effects  over  the  fence  to  him.  There  were  no  spoken 
threats  of  personal  violence,  but  there  may  be  a  menace  without  words. 
Was  not  such  an  entry  by  tiie  show  of  a  strong  hand,  and  by  the  con- 
structive force  of  combined  numbers?  If  there  were  ten  men,  there 
are  authorities  which  stamp  them  as  a  multitude.  Anderson's  Law 
Dictionary.  Was  not  such  an  entry  calculated  to  cow  the  occupant, 
and  to  deter  him  by  fear  of  personal  violence  from  asserting  or  main- 
taining his  rights  ?  Would  he,  unless  in  fear  of  violence,  when  assert- 
ing his  own  dominion,  have  permitted  such  an  entrance  for  the  avowed 
purpose  of  such  a  stay  and  accompanied  by  such  instant  acts?  To  adopt 
the  test  of  Abbott,  C.  J.,  supra : 

"Would  he  not,  if  nnawed  or  inapprebenslvek  have  sent  them  away  and 
resumed  bis  own  possession?" 
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Third.  The  same  circumstances  may  be  considered  on  the  question 
of  forcible  detainer.  People  v.  Rickert,  8  Cow.  226,  231.  After  the 
occupation  by  the  defend^mt  and  his  retainers,  the  custodian  went  out 
beyond  the  main  fence  for  a  m<»nent  on  an  errand,  without  there  being 
an  indication  of  his  intent  to  abandon  possession.  When  he  sought  to 
return,  the  defendant,  badced  by  his  retainers,  forbade  him,  and  told 
him  he  could  not  return  to  the  beach,  and  passed  out  his  personal  effects 
to  him.  There  is  proof  that  the  defendant's  retainers  have  remained 
in  encampment  on  die  beach  ever  since.  It  is  true  that  after  March  30, 
1904,  the  custodians  landed  on  the  beach  and  either  forced  their  way 
into  their  house  or  were  suffered  to  enter  it ;  but  at  the  same  time  the 
defendant  retained  his  men  on  another  part  of  the  premises,  and  now 
maintains  them  in  a  tent  or  in  a  house  thereon.  I  do  not  think  that  he 
can  show  any  forcible  detainer  (which  was  articulated  with  the  forcible 
entry  of  March  30,  1904)  simply  because  the  occupant  thereafter  re- 
gained or  was  suffered  to  regain  a  lodgment  on  a  small  part  of  the 
premises.  It  is  no  sufficient  answer  that  the  offender  has  yielded  up 
or  lost  possession  of  a  part  of  the  premises. 

Fourtii.  It  is  urged  that  the  petitioner  failed  to  establish  by  his 
evidence  any  constructive  possession  of  the  premises.  Even  if  this 
were  the  fact,  it  may  be  answered  that  the  petitioner  alleged  and  proved 
that  it  was  peaceably  in  actual  possession  and  proved  a  forcible  entry. 
The  expression  of  the  statute,  constructive  possession,  has  been  defined 
to  apply  to  a  case  where  the  petitioner  had  the  absolute  fee  or  the 
absolute  ri^ht  of  possession  by  some  other  g^ant,  and  who  would  there- 
fore be  entitled  to  the  actual  possession,  but  for  the  forcible  holding  out. 
Lowman  v.  Sprague,  73  Hun,  408,  26  N.  Y.  Supp.  568.  The  peti- 
tioner also  alleged  constructive  possession  and  sought  to  prove  it  by 
reading  in  evidence  the  Andros  patent,  etc.  The  appellant  insists  that 
the  proof  was  not  sufficient ;  but  I  do  not  deem  it  necessary  to  examine 
the  point,  inasmuch  as  the  petitioner  did  not  declare  upon  a  forcible 
holding  out,  but  upon  a  forcible  entry  and  detainer  as  a  continuous 
act,  and  gave  in  proof  sufficient  evidence  of  a  peaceful  and  actual  pos- 
session. If  he  had  relied  upon  the  forcible  detainer  only,  then  the 
question  of  proof  of  constructive  possession  would  have  been  pertinent. 
It  is  contended  that  the  description  of  the  premises  was  not  sufficient. 
It  was  as  follows : 

"All  tbat  certain  piece  or  parcel  of  land  situate,  lying,  and  being  In  the 
town  of  Oyster  Bay,  county  of  Nassau,  more  particularly  bounded  and  des- 
cribed as  follows:  Beginning  at  a  point  where  the  easterly  line  of  the  high- 
way known  aa  the  'Latttngtown-Oast  Beach  Road'  Intersects  the  main  high- 
water  line  of  Iiong  Island  Sound,  on  the  north  shore  of  Long  Island ;  thoice 
westerly  along  said  high-water  line  to  the  lands  now  or  formerly  owned  by 
Leonard  Jacob,  commonly  known  as  'East  Island';  thence  southerly,  along 
the  easterly  line  of  aald  Jacob's  land,  to  the  salt  pond,  commonly  known  as 
'Doooris  Pond' ;  tbeoce  easterly  along  the  north  line  of  said  Doeorls  pond  to 
certain  salt  meadows  lying  easterly  thereof,  and  along  said  salt  meadows  to 
the  east  line  of  the  aforesaid  Lattingtown-East  Beach  road;  thence  north- 
erly al<mg  the  east  line  of  said  Lattlngtown-East  Beach  road  to  the  point 
or  place  of  beglimlng— containing  within  said  bounds  twelve  (12)  acres,  be 
the  same  more  or  less,  subject,  however,  to  the  easement  of  the  public  in,  on, 
and  over  such  portion  of  the  said  highway  known  as  the  'Lattlngtown-East 
Beach  road'  as  Is  Included  within  said  bounds,  together  with  the  appurte- 
nances and  the  buildings  and  Improrements  thereon  erected." 

96  N.Y.S.— 40 
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The  criticism  is  directed  against  the  boundary  on  the  west  by  the  lands 
now  or  formerly  owned  by  J  acob  Leonard.  It  appears  that  the  penin- 
sula adjoining  the  beach  is  known  as  "East  Island,"  which  is  uj^d, 
and  is  more  fertile,  and  is  described  by  a  witness  as  an  island  project- 
ing into  the  sound ;  that  as  to  "the  island"  the  beach  does  not  continue, 
but  the  shore  continues  with  a  strip  of  land  known  as  the  beach  about 
300  feet  wide,  and  with  meadow  land  back  of  it.  There  is  no  dispute 
but  that  Jacob  owned  and  does  own  East  Island. 

In  McAdam  on  Landlord  and  Tenant  (2d  Ed.)  vol.  3,  p.  33,  it  is 
said: 

"The  general  rule  may  be  said  to  be  that  the  description  of  the  premises 
should  if  possible,  be  sufficiently  certain  to  enable  the  officer  to  deliver  pos- 
session of  the  premises  claimed  without  requiring  informati<«  outside  of  the 
papers." 

Cunningham  on  Forcible  Entry  and  Detainer  says,  at  section  120: 

"The  description  of  land  in  a  complaint  from  which  the  land  Is  susceptible 
of  being  easily  and  definitely  located  by  a  surveyor  is  sufficient.  Any  de- 
scription by  which  the  premises  can  be  readily  identified  and  located  is  all 
that  is  required" — citing  authorities. 

See,  too,  Mead  v.  Daniel,  2  Port.  (Ala.)  86 ;  Silvey  v.  Summer,  61 
Mo.  253 ;  McAdam  on  Landlord  &  Tenant  (3d  Ed.)  vol.  3,  p.  32. 

I  think  that  the  court  did  not  err  in  excluding  the  deeds  offered  by 
the  defendant.  The  question  was  not  as  to  his  title  or  as  to  his  superior 
rijfht  of  possession,  but  as  to  his  forcible  entry  and  detainer.  Author- 
ities supra.  Even  if  they  had  been  admitted,  they  would  have  estab- 
lished but  a  constructive  possession.  While  there  can  be  no  wrongful 
detainer  by  a  "true  owner"  when  he  has  made  a  lawful  and  peaceable 
entry  (Bliss  v.  Johnson,  supra),  yet  his  constructive  possession  does 
not  excuse  his  forcible  entry  (Id.,  at  page  633,  and  authorities  supra). 
If  the  defendant  was  entitied  to  the  request,  refused  under  ex- 
ception, that  "if  the  town  was  in  peaceable  possession  on  the  morning 
of  March  30,  190^  that  nevertheless  Mr.  Jacob  was  entitled  to  regain 
his  possession  peaceably  if  he  could,"  without  the  modification  made 
by  tiie  court,  the  error  was  cured  by  the  subsequent  and  final  charge 
that  "one  claiming  to  be  entitled  to  the  possession  of  real  property  has 
a  right  to  take  possession  under  such  a  claim  without  having  had  any 
prior  possession,  if  he  can  take  it  peaceably,"  which  was  accepted  by 
both  parties. 

I  advise  that  the  order  be  affirmed,  with  costs.    All  concur. 


(lOe  App.  DlT.  680.) 

JAOOB  V.  TOWN  OF  OXSTBR  BAT  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    December  8,  1906.) 

1.  JuDOtiBKT — Rks  Judicata. 

A  final  order  that  plaintiff  In  forcible  entry  and  detainer  proceedings 
was  entitled  to  the  possession  of  the  premises,  the  questions  of  entry  and 
detainer  having  been  submitted  to  the  Jury,  whidi  returned  a  general  ver- 
dict for  plaintiff,  who  had  given  evidence  of  both  acts,  was  res  Judicata 
as  against  defendant  both  as  to  the  entry  and  the  detainer. 
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2.  Bahz— jTnwimiT  AoAnrn  Aoent— Bmcr  as  Aoaivst  PmraiPAZ..    - 

Where,  In  forcible  entry  and  detainer  proceedings,  defendant  Is  shown 
to  have  acted  as  agent  of  another,  the  judgment  against  him  is  concloslTe 
against  the  other. 

8.  Pkihcipai.  akd  Aokht— Bvidbrob — SuFircnatoT. 

Evidence  AcU  snffldent  to  show  that  defendant  in  forcible  entry  and  de- 
tainer proceedings.  In  his  relation  to  the  premises  acted  as  agent  for  an- 
other. 

Appeal  from  Nassau  Coiuity  Court 

Forcible  entry  and  detainer  proceedings  by  Leonard  Jacob  against 
the  town  of  Oyster  Bay  and  others.  From  a  final  order  in  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

David  C.  Bennett,  Jr.,  for  appellant. 

Henry  A.  Monfort  (Halstead  Scudder,  on  the  brief),  for  respond- 
ents. 

JENKS,  J.  The  learned  county  court  held  that  the  plea  of  res 
adjudicata,  based  upon  the  final  order  in  Town  of  Oyster  Bay  v. 
William  H.  Jacob,  was  good,  and  dismissed  the  petition.  The  record 
in  that  proceeding  was  read  in  evidence.  The  final  order  therein  is 
affirmed  by  us  at  this  term  of  the  court.  96  N.  Y.  Supp.  620.  In 
Town  of  Oyster  Bay  v.  William  H.  Jacob,  supra,  the  petition  was 
based  upon  the  right  of  possession  to  the  premises  known  as  "East 
Beach."  It  was  alleged  that  on  March  30,  1904,  Mr.  William  H. 
Jacob  had  forcibly  entered  the  premises,  and  thereupon  and  there- 
after was  in  forcible  detainer  of  them.  That  proceeding  was  begun 
on  April  16,  1904,  issue  was  joined,  and  upon  a  verdict  rendered  by 
the  jury  for  the  petitioners  the  final  order  was  entered  on  May 
4,  1904,  which  determined  that  Mr.  William  H.  Jacob  had  been 
guilty  of  a  forcible  entry  and  detainer,  and  directed  the  issue  of  a 
warrant  of  removal.  Therefore  there  was  an  adjudication  as  to  the 
town's  right  of  possession  to  the  premises,  certainly  as  of  April  15, 
1904,  against  Mr.  William  H.  Jacob.  The  petition  of  Mr.  Leonard 
Jacob  in  this  proceeding  is  based  upon  a  forcible  entry  upon  a  small 
house  on  the  same  premises  by  the  said  town  on  April  2,  1904,  and 
its  detainer  thereof.  There  is  no  contention  that  the  petitioner's 
rights  in  the  house  are  different  from  those  in  the  premises  whereon 
it  IS  situate,  which  admittedly  are  but  a  small  part  of  East  Beach  and 
are  wholly  within  its  territory.  Hence  any  determination  in  such 
a  proceeding  as  to  East  Beach  would  cover  the  premises  involved  in 
this  proceeding.  The  acts  complained  of  in  this  proceeding  are 
part  of  the  continued  physical  struggle  between  the  town  and  the 
retainers  of  the  Jacob  family  for  the  possession  of  this  neck  of  sand. 
It  seems  to  me  that  a  final  order  that  determined  that  on  April  20, 
1904,  the  town  was  entitled  to  the  possession  of  the  premises,  in  a 

froceeding  based  upon  the  forcible  entry  and  detainer  of  Mr.  William 
I.  Jacob,  in  proceedings  wherein  the  plaintiff  pleaded  such  entry 
and  detainer  and  gave  evidence  of  both  acts,  and  wherein  the  ques- 
tion of  entry  and  detainer  were  submitted  to  ^e  jury,  which  returned 
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a  general  verdict  for  the  town,  is  res  adjudicata  as  against  Mr.  Wil- 
liam H.  Jacob  in  his  proceedings  for  the  town's  forcible  entry  and  de- 
tainer on  the  same  premises  on  April  2, 1904.  In  the  absence  of  proof 
it  is  assumed  that  the  litigation  involved  all  alleged  in  the  petition  and 
the  final  order,  and  covered  the  whole  ground  thereof.  Matter  of 
Estate  of  Straut,  126  N.  Y.  201,  211,  27  N.  E.  259.  The  final  order 
is  "evidence  of  the  right  and  extent  of  the  plaintiff's  possession,  and 
the  defendant  is  estopped  from  contesting  the  same."  Black  on 
Judgments,  §  663. 

Moreover,  in  Town  of  Oyster  Bay  v.  William  H.  Jacob  Mr.  Jacob 
pleaded  affirmatively  that  he,  as  agent  for  Leonard  Jacob,  was  in 
quiet  possession  of  all  the  premises,  except  the  premises  improved  by 
the  small  house,  for  more  than  three  years,  and  that  as  to  the 
premises  thus  excluded,  while  he  as  agent  and  Leonard  Jacob  were 
in  possession  thereof,  the  town,  on  April  2,  1903,  was  guilty  of  a 
forcible  entry  and  detainer  thereof.  The  learned  counsel  for  the 
appellant  would  avoid  the  eflFect  of  this  plea,  inasmuch  as  he  says  that 
the  defendant  in  Town  of  Oyster  Bay  v.  Jacob  offered  no  evidence 
upon  this  subject,  and  the  issue  was  not  submitted  to  the  jury.  But  I 
find  that  the  defendant  examined  the  petitioner's  witness  McCahill  at 
great  length  on  the  subject,  by  a  series  of  questions  that  tended  to 
establish  this  affirmative  plea.  In  Thorn  v.  De  Breteuil,  179  N.  Y. 
64,  82,  71  N.  E.  470,  476,  the  court,  per  Gray,  J.,  say: 

"Tbe  rule  has,  alfM,  been  stated,  upon  the  anth(«itlea,  rather  appropriately 
to  this  case.  In  this  wise:  That  the  estoppel  of  a  Judgment  by  a  court  of 
competent  Jurisdiction  extends  to  those  matters  which,  though  not  expressly 
determined,  'are  comprehended  and  inyolved  In  the  thing  expressly  stated  and 
decided.  Hence  It  Is  not  necessary  to  the  conclusiveness  of  the  former  ]i^- 
ment  that  issue  should  have  been  taken  upon  tbe  precise  point  controvortMl 
In  the  second  action.'    Am.  ft  Eng.  Bncy.  of  Law,  vol.  24,  p.  786." 

I  have  heretofore  dealt  with  Mr.  William  H.  Jacob.  The  appellant 
contends  that,  inasmuch  as  this  proceeding  is  instituted  by  Mr.  Leon- 
ard Jacob,  the  rule  of  res  adjudicata  does  not  apply.  I  think  other- 
wise. In  American  and  English  Encyclopedia  of  Law  (2d  Ed.)  vol. 
24,  p.  761,  it  is  said  that  the  weight  of  authority  supports  the  rule 
that  a  judgment  in  a  suit  wherein  an  agent  or  servant  is  the  party 
prosecuting  or  defending  under  the  authoritjr  or  in  the  right  of  the 
principal  or  master  is  conclusive  against  principal  or  master,  if  it 
appear  that  the  agent  or  servant  was  acting  for  the  principal  or  mas- 
ter within  the  scope  of  his  authority,  or  in  the  absence  of  such  au- 
thority if  it  appear  that  there  was  ratification.  See,  too,  Steams 
V.  Shepard  &  Morse  L.  Co.,  91  App.  Div.  49,  86  N.  Y.  Supp.  391; 
Black  on  Judgments,  §  578 ;  Emery  v.  Fowler,  39  Me.  326,  63  Am. 
Dec.  627 ;  Anderson  v.  West  Chicago  St.  R.  R.  Co.,  200  111.  329,  334, 
65  N.  E.  717,  and  authorities  cited ;  Wells  on  Res  Adjudicata,  §§  63, 
64 ;  Herman  on  Estoppel  and  Res  Judicata,  §  152 ;  Bigelow  on  Estop- 
pel, §  120.  In  Town  of  Oyster  Bay  v.  William  H.  Jacob  the  latter 
answered  that  he  was  the  agent  and  custodian  for  Leonard  Jacob, 
the  owner,  and  that  as  such  he  had  been  in  possession,  and,  further, 
that  the  town  had  forcibly  entered  upon  the  premises  then  in  posses- 
sion of  Leonard  Jacob  and  himself  as  agent.  He  testifies  that  he  had 
charge  of  the  property ;  that  he  was  the  son  of  Leonard  Jacob,  who 
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had  resided  for  years  on  premises  adjacent  thereto.  He  testifies  to  his 
entrance  upon  the  land  in  assertion  of  his  right  as  agent  and  cus- 
todian and  that  of  his  father,  and  the  continuous  physical  occupa- 
tion thereof  by  his  retainers  for  days  and  months  under  such  title  and 
claim  of  right  of  possession.  In  the  present  proceeding  one  of  the 
retainers  kept  there  by  Mr.  William  H.  Jacob  testifies  that  he  went 
there  under  the  employment  of  Mr.  Leonard  Jacob  to  live  and  to 
keep  guard,  and  that  he  found  Mr.  William  H.  Jacob  and  other  re- 
tainers there.  It  appears  that,  immediately  upon  the  determination 
in  the  former  proceeding,  the  persons  in  charge  left  the  premises. 
Mr.  Leonard  Jacob  is  not  a  witness,  and  there  is  no  attempt  to  deny 
or  impugn  the  authority  of  Mr.  William  H.  Jacob  as  agent  or  custo- 
dian. I  think  that  upon  the  evidence  the  rule  indicated  supra  applies, 
and  that  this  petitioner  is  bound  by  the  adjudication  in  Town  of 
Oyster  Bay  v.  William  H.  Jacob. 
It  is  said  in  Greenleaf  on  Evidence. (16th  Ed.)  vol.  2,  §  67,  that: 

"If  there  are  peculiar  relations  between  tbe  parties,  sach  as  that  of  father 
and  SOD,  tbe  presumption  becomes  more  vehement,  whether  there  was  an 
agency  In  fact  or  not,  and  tbe  duty  of  disavowal  Is  more  urgent" 

It  cannot  be  the  rule  that  principal  could  always  in  effect  obtain  a 
second  trial  by  plea  that  the  first  trial  was  conducted  by  his  agent. 
The  order  must  be  affirmed,  with  costs.    All  concur. 


(100  App.  Dlv.  471.) 

DDFFX  V.  NEW  YORK  EVENING  POST  00. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8, 1906.) 

Libel— Publicists — Cbiticibm — Libel  Peb  Se. 

Plaintiff  alleged  that  for  many  years  he  had  been  one  of  the  leaders  of 
the  Republican  Party  in  New  York,  had  been  faithful  to  the  party,  was 
engaged  in  the  contracting  business,  had  made  many  friends,  and  was 
widely  and  favorably  known  in  political  and  business  circles  throughout 
the  city ;  that  defendant  published  of  and  concerning  him,  with  reference 
to  his  nomination  as  leader  in  his  assembly  district  an  article  in  which  he 
was  referred  to  by  a  nickname,  and  stating  that  he  was  absolutely  devoid 
of  any  knowledge  of  the  customs  of  polite  men ;  that  he  did  well  in  busi- 
ness, especially  during  Tammany  regimes,  devoting  his  time  and  energy 
more  to  assisting  the  Tammany  leaders  than  to  working  for  his  own  nom- 
inal party;  that  It  was  reported  he  would  soon  join  Tammany  openly; 
that  he  cared  no  more  for  political  principles  than  he  did  for  the  "Silurian 
age  In  geology";  and  that  he  engage  in  factional  fights  to  the  detri- 
ment of  the  Republican  Party,  and  would  be  a  "most  unworthy  choice." 
field,  that  such  publication  did  not  transcend  tiie  limits  of  iwrmlssible 
criticism  and  was  not  libelous  per  se. 

O'Brien,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  J.  Duffy  against  the  New  York  Evening  Post  Com- 
pany. From  an  interlocutory  judgment  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.J.,  and  PATTERSON,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

L.  Godkin,  for  appellant 
J.  A.  Allen,  for  respondent 
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PATTERSON,  J.  This  is  an  appeal  from  an  interlocutory  judg- 
ment overruling  a  demurrer  to  the  plaintiff's  complaint.  The  action  is 
in  libel,  and  the  alleged  defamatory  matter  was  contained  in  an  article 
published  in  a  newspaper,  to  wit,  the  New  York  Evening  Post.  It  is 
alleged  in  the  complaint,  after  setting  forth  that  the  defendant  is  a  cor- 
poration and  publishes  and  circulates  a  newspaper : 

"That  the  plalntlfl  U  and  for  many  years  has  been  a  resident  of  the  borough 
of  Manhattan,  In  the  city  of  New  York ;  that  for  many  years  he  has  been  and 
la  a  member  and  one  of  the  leaders  of  the  Republican  Party  of  the  city  of  New 
Tork,  to  which  party  and  the  principles  and  interests  thereof  be  has  always 
been  loyal,  faithful,  and  true,  and  as  such  has  taken  a  prominent  and  actlTe 
Interest  in  the  politics  of  the  city  of  New  York  and  of  the  state  of  New  York, 
and  for  many  years  has  been  and  is  actively  and  prominently  indentifled  with 
political  affairs,  movements,  and  issues  pertaining  to  and  affecting  the  city  of 
New  York  and  the  state  of  New  York ;  that  he  also  has  for  many  years  been 
engaged  in  and  carried  on  a  large,  extensive,  and  lucrative  contracting  bosi- 
ness,  of  which  he  is  and  for  many  yeara  has  been  a  proprietor,  and  has  con- 
ducted under  his  own  name  in  the  borough  of  Manhattan,  in  the  city  of  New 
York;  that  in  consequence  of  his  affiliation  for  a  long  course  of  yeara  with 
the  Republican  Party,  and  his  active  and  eamesrt  participation  in  the  affairs 
and  policies  thereof,  and  in  numerous  political  campaigns  In  the  city  of  New 
York  and  In  the  fitate  of  New  York,  and  also  in  consequence  of  the  ownership 
and  operation  of  his  said  contracting  business,  he  has  made  a  large  number  of 
friends  and  acquaintances,  and  has  become,  and  on  the  25th  day  of  August, 
1904,  was,  widely  and  favorably  known,  respected,  and  trusted  in  social,  politi- 
cal, and  business  circles  throughout  the  city  of  New  York ;  and  on  the  25th 
day  of  August,  1904,  he  held,  and  for  many  years  prior  thereto  bad  held, 
honorable,  confidential,  and  responsible  positions  in  the  Republican  Party  in 
the  city  of  New  York,  and  was  by  the  leaders  thereof  highly  respected  and 
trusted  as  a  loyal  Republican  and  true  to  the  principles  and  interests  of  that 
party,  and  was  by  them  Intrusted  with  a  substantial  part  of  the  management 
of  the  party's  affairs ;  and  on  the  25th  day  of  August,  1904,  and  for  many  years 
prior  thereto  he  has  enjoyed  the  respect,  confidence,  and  esteem  of  the  various 
persons  with  whom  he  had  been  for  many  years  doing  business,  especially 
those  persons  engaged  in  the  building  trades  in  the  city  of  New  York." 

He  then  proceeds  to  state  that : 

"On  or  about  the  25th  day  of  August.  1904,  In  the  borough  of  Manhattan. 
in  the  city  of  New  York,  the  defendant  composed,  printed,  and  published  in  the 
edltlMi  of  the  said  the  Elvenlng  Poet  dated  August  25,  1904,  an  article  oon- 
ceming  the  plaintiff  in  the  following  words: 

«  'Against  Halpin  et  al. 

"  Thomas  J.  Olai^e  Put  Up  for  Leader  in  the  Ninth  District 

"  'Olrcniars  are  out  in  the  Ninth  assembly  district  urging  upon  the  Repub- 
lican primary  voters  "a  few  words  as  to  who  are  dictating  nominations  in 
this  district  and  managing  party  affairs,"  as  follows: 

"  'William  Halpin,  temporarily  acting  as  leader,  though  only  of  mediocre 
ability,  surpasses  the  rest  and  will  be  specially  characterized  later. 

"  'John  J.  Plunkett,  formerly  bartender  for  "Mike"  Curley  on  Tenth  avenue. 
Later  became  Janitor  and  porter  of  the  Local  Club.  Has  a  Job  as  deputy 
sheriff  by  reappohitment  of  a  Tammany  administration.    Why? 

"  'Jamee  A.  Allen,  came  Into  the  district  with  a  carpet  bag  and  has  acquired 
property.  Always  obeys  orders.  Consult  the  files  of  the  Evening  Post  and 
other  reputable  newspapers  for  his  record. 

"  'Thomas  L.  Hamilton,  personally  a  nice  fellow,  but  politically  a  light 
weight    Charity  forbids  ezpatiation. 

"  'James  J.  Duffy,  the  last  and  least  of  all.  Known  as  "Soke"  Duffy. 
Absolutely  devoid  of  any  knowledge  of  the  customs  of  polite  men.  Does  well 
In  business,  especially  during  Tammany  regimes.  Devotes  his  time  and  energy 
more  to  assisting  the  Tammany  leaders  than  to  working  for  his  own  nominal 
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party.  la  reported  to  be  about  to  Join  Tammany  openly  soon.  Apparently 
know*  no  more  of  and  cares  no  more  for  political  principles  than  be  does  of 
the  Silnrlan  age  In  geology.  Mixes  In  Tammany  factional  fights,  to  the  detri- 
ment of  the  Republican  Party.    A  most  unworthy  choice. 

"  To  vote  for  the  above  is  to  debauch  the  party.  For  decency,  honesty, 
and  the  welfare  of  Republicanism,  vote  for  Thomas  J.  Clarke  for  leader,  and 
Henry  Clinton  Bachus,  W.  Henry  Oodward,  and  otiier  representative  men  of 
principle  for  county  committeemen.'  " 

It  is  then  alleged  in  the  complaint : 

"That  the  said  article  was  by  the  defoidant  unlawfully  and  maliciously 
composed,  printed,  and  published  concerning  the  plaintlfl  as  aforesaid  on 
or  about  the  25th  day  of  August,  1904,  In  the  said  edition  of  the  said  the 
livening  Post  dated  August  25,  1904.  That  the  said  edition  of  the  said  the 
Evening  Poet  dated  August  25,  1904^  containing  the  said  article,  was  by  the 
defendant  on  and  about  the  25th  day  of  August,  1904,  widely  distributed  and 
circulated  throughout  the  city  of  New  York  and  other  portions  of  the  state  of 
New  York.  By  means  of  the  said  distribution  and  circulation  of  the  said 
edition  of  the  said  the  Evening  Post  dated  August  25,  1904,  containing  the 
said  article,  the  said  article  was  on  and  about  the  26th  day  of  August,  1904, 
published  and  communicated  to  various  readers  of  the  said  newspaper.  That 
said  article  was  and  Is,  and  the  import  thereof  was  and  is,  false,  malicious, 
defamatory,  and  libelous  concerning  the  plalntlfF.  Through  the  said  publi- 
cation of  the  said  article  as  aforesaid  the  plaintiff  has  been  by  the  defendant 
exposed  to  public  hatred,  contempt,  scorn,  obloquy,  shame  and  ridicule,  and 
has  been  thereby  greatly  injived  in  his  good  name  and  reputation." 

The  defendant  demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  There  is  no 
allegation  in  the  complaint  of  special  damage,  and  the  simple  question 
is  whether  on  the  face  of  the  complaint  it  may  be  said  as  matter  of 
law  that  the  alleged  defamatory  matter  relating  to  the  plaintiff  is 
libelous  per  se,  or  whether  it  is  necessary  that  special  damage  should 
be  pleaded  to  make  it  actionable. 

It  is  to  be  observed  at  the  outset  that  nothing  is  said  affecting  the 
private  character  or  the  business  of  the  plaintiff  outside  of  political 
relations,  and  manifestly  the  case  is  not  within  Moore  v.  Francis,  121 
N.  Y,  199,  23  N.  E.  1137,  8  L.  R.  A.  214, 18  Am.  St.  Rep.  810.  I  am 
unable  to  perceive  that  this  article  can  be  said,  as  matter  of  law,  to 
hold  the  plaintiff  up  to  scorn,  ridicule,  or  contempt  as  an  individual 
or  a  private  person.  He  does  not  claim  to  have  been  injured  as  such. 
He  appears  only  as  a  public  character,  and  asserts  that  he  has  been  and 
is  actively  and  prominently  identified  with  political  affairs,  movements, 
and  issues ;  that  he  held  and  for  many  years  has  held  honorable,  con- 
fidential, and  responsible  positions  in  the  Republican  Party  of  the  city 
of  New  York,  and  was  by  the  leaders  thereof  highly  respected  and 
trusted  as  a  Republican,  and  was  by  them  intrusted  with  a  substantial 
part  of  the  management  of  the  party  affairs.  Standing  in  that  atti- 
tude as  a  public  character,  his  conduct  and  actions  are,  of  course,  open 
to  criticism.  To  comment  upon  the  acts  or  conduct  of  a  public  man 
is  the  right  of  every  citizen.  While  every  one  is  entitled  to  the  pro- 
tection of  his  reputation  from  slanderous  remarks  or  libelous  articles, 
whether  he  is  a  public  or  private  character,  yet  it  appears  in  this  case 
that  the  plaintiff  was  referred  to  in  the  article  complained  of  only  in 
the  former  relation. 

A  written  or  printed  statement,  published  of  and  concerning  a  per- 
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son,  which  is  false  and  tends  to  injure  his  reputatbn,  and  thereby  ex- 
pose him  to  public  hatred,  contempt,  scorn,  obloquy,  or  shame,  is  un- 
doubtedly libelous  per  se.    Trig^s  v.  Sun  Print  &  Pub.  Co.,  179  N.  Y. 
153,  71  N.  E.  739,  66  L.  R.  A.  612,  103  Am.  St.  Rep.  841,  and  cases 
cited.     But  the  right  of  criticism  of  a  public  character  remains,  and 
must  be  taken  into  account  when  the  court  is  called  upon  to  determine, 
as  matter  of  law,  whether  an  article  which  is  evidently  a  criticism  of 
the  conduct  and  career  of  such  a  man  is  libelous  per  se.    An  article  ap- 
parently inoffensive  may  do  great  injury  to  the  person  concerning  whom 
it  is  written,  and  under  appropriate  allegations  in  the  complaint  it 
would  be  for  a  jury  to  determine  whether  such  article  were  libelous 
or  not ;  but  where  the  question  is  presented,  as  here,  simply  upon  a  de- 
murrer, and  starting  with  the  conceded  fact  that  what  has  been  writ- 
ten and  published  of  and  concerning  the  plaintiff  by  the  defendant  re- 
lates to  a  public  character,  the  question  is  whether  the  court  can  say 
upon  an  inspection  of  the  article  that  it  is  libelous  per  se.    Analyzing  it, 
we  find  that  it  refers  to  the  plaintiff  by  a  "niclaiame";  that  it  states 
that  he  is  "absolutely  devoid  of  any  knowledge  of  the  customs  of  polite 
men;  does  well  in  business,  especially  during  Tammany  regimes." 
Thus  far,  there  is  nothing  libelous  per  se.    The  article  then  proceeds 
to  say  that  the  plaintiff  "devotes  his  time  and  energy  more  to  assisting 
the  Tammany  leaders  than  to  working  for  his  own  nominal  partyj 
is  reported  to  be  about  to  join  Tammany  openly  soon."    There  is  cer- 
tainly nothing  here  from  which  the  court  can  adjudge  cm  an  inspection 
of  the  article  that  the  words  are  libelous  per  se.    Taking  these  allega- 
tions together,  they  cannot  be  said  to  be  libelous  per  se,  any  more  than 
if  it  were  said  that  a  person  professing  a  particular  religious  belief 
supports  another  with  the  intention  of  soon  becoming  a  convert  to 
that  other  faith.    The  article  goes  on  farther  to  say  that  the  plaintiff 
"apparently  knows  no  more  of  and  cares  no  more  for  political  principles 
than  he  does  of  the  Silurian  age  in  geology" ;  a  meaningless  phrase 
which  could  not  have  affected  the  reputation  of  the  plaintiff,  aldiough 
its  utterance  may  have  gratified  the  literary  vanity  of  the  writer  who 
composed  it.    It  is  also  said  of  the  plaintiff  that  he  "mixes  in  Tammany 
factional  fights,  to  the  detriment  of  the  Republican  Party."    That 
might  be  actionable,  if  it  were  shown  that  his  position  in  the  Republic- 
an Party  were  in  any  way  affected  by  such  accusation    The   article 
concludes  with  the  statement  that  the  plaintiff  is  "a  most  unworthy 
choice."    In  commenting  upon  a  public  man,  it  cannot  be  said  that  such 
a  remark  surpasses  the  limits  of  permissible  criticism. 

The  judgment  appealed  from  should  be  reversed,  and  the  demurrer 
sustained,  with  leave  to  the  plaintiff  to  amend  the  complaint,  on  pay- 
ment of  costs  in  this  court  and  in  the  court  below,  within  20  days  after 
the  service  of  an  order  to  be  entered  upon  this  decision. 

INGRAHAM,  CLARKE,  and  HOUGHTON,  JJ..  concur. 
O'BRIEN,  P.  J.,  dissents. 
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(109  App.  DiT.  408.) 

ZARTMAN  T.  FIRST  NAT.  BANK  OF  WATERLOO. 

(Supreme  Court,  Appellate  DlTision,  Fourth  Department    November  22,  1905.) 

L  Fhaudulxrt  Oontxtances— Chattei.  MoKraAOB— Comsoi.  of  Pbotebtt  bt 

MORIOAOOK. 

A  mortgage  by  a  corporation,  reserving  the  power  to  sell  the  personal 
property  and  use  the  Income  In  the  business,  and  not  requiring  the  ap- 
plication of  the  proceeds  to  any  particular  purpose,  but  tor  the  use  of  the 
mortgagor,  is  void  as  to  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24,  Cent  Dig.  Fraudulent  Con- 
veyances, {  852.] 

2.  Same— Traksteb  to  TauanEE. 

That  a  trustee  took  possession  of  personal  property  under  a  mortgage 
which  was  invalid  as  to  creditors  because  of  a  reservation  therein  of  the 
right  of  the  mortgagor  to  dispose  of  the  property,  before  there  were  any 
other  liens  or  Judgments,  does  not  affect  the  rights  of  othor  creditors  to 
assail  the  transaction  when  their  clainus  are  reduced  to  Judgment 

8.  Baitkbuptot — Aonoti  bt  Trustee  in  Bankbuptot. 

A  trustee  In  bankruptcy  has  the  same  right  to  assail  the  validity  of 
a  chattel  mortgage,  on  account  of  a  provision  that  the  mortgagor  may 
dispose  of  the  property,  as  his  Judgment  creditors  would  have. 
Nash,  X,  dissenting. 

Appeal  from  Special  Term,  Seneca  County. 

Action  by  George  E.  Zartman,  as  trustee  in  bankruptcy  of  the 
Waterloo  Organ  Company,  against  the  First  National  Bank  of 
Waterloo,  N.  Y.  From  a  judgment  in  favor  of  plaintiff,  defendants 
appeal.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  NASH,  JJ. 

J.  N.  Hammond,  for  appellant. 

Frederick  L.  Manning  and  George  E.  Zartman,  for  respondent. 

SPRING,  J.  On  the  1st  of  December,  1894,  the  Waterloo  Organ 
Company,  a  domestic  corporation,  executed  its  mortgage  to  the  de- 
fendant, as  trustee,  designed  as  collateral  security  for  an  issue  of 
80  of  its  corporate  bonds,  each  of  the  denomination  of  $500.  The 
mortgage  covered  the  manufacturing  plant  of  the  organ  company, 
including  its  water  power,  franchises,  and  property  "acquired  or 
which  may  hereafter  be  acquired,"  including  all  the  property  of  every 
kind  ovimed  by  said  mortgfagor.  It  further  provided  that  in  case  of 
default  in  the  payment  of  the  interest  on  any  of  said  bonds,  such  de- 
fault continuing  for  the  period  of  60  days,  the  said  trustee  or  its  suc- 
cessors should  assume  possession  and  control  of  said  manufacturing 
plant  and  operate  the  same  for  said  bondholders,  applying  the  net 
avails  of  its  management  on  the  interest  and  thereafter  ratably  on  the 
principal  of  said  bonds.  The  said  mortgage  contained  the  further 
covenant  on  the  part  of  said  mortgagor  that  whatever  property  was 
thereafter  acquired  by  it  should  be  "subject  to  the  trusts  and  powers 
by  these  presents  reserved,  granted,  declared,  or  created."  Said 
mortgage  contained  the  condition  and  agreement  that  until  default 
occurred  in  the  payment  of  said  bonds  "it  shall  be  lawful"  for  the  said 
mortgagor  "peaceably  and  quietly  to  have,  hold,  use,  possess,  and 
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enjoy  the  said  premises  with  the  appurtenances,  and  to  receive  the 
income  and  profits  thereof  to  its  own. use  and  benefit  without  any 
hindrance  or  interruption,  suit,  or  disturbance  whatsoever,  of  or  by 
the  said  party  of  the  second  part  or  its  successors  in  trust,  or  any 
other  person  whatsoever,  lawfully  claiming  the  same  by,  from,  or 
under  the  said  party  of  the  second  part  or  its  successors,  or  any  or 
either  of  them,"  Said  mortgage  was  recorded  shortly  after  its  ex- 
ecution, and  a  certain  number  of  said  bonds  were  issued  and  sold, 
and  are  now  outstanding  obligations  of  said  manufacturing  company 
secured  by  said  mortgage.  On  the  21st  day  of  January,  1899,  the  said 
company  executed  to  said  defendant  trustee,  as  further  security  for 
said  bonds,  a  second  mortgage  on  its  plant  and  property  of  every 
kind,  containing  the  same  conmtions  and  agreements  as  had  been  em- 
bodied in  the  first  mortgage.  Said  mortgage  was  duly  recorded 
about  the  time  of  its  execution,  and  on  the  faith  of  such  security 
the  remainder  of  said  bonds,  completing  the  amount  of  $40,000 
originally  intended,  was  issued  and  sold  to  various  parties,  and  are 
still  existing  obligations,  which  by  their  terms  were  to  mature  on  the 
1st  of  December,  1904.  Said  mortgage  contained  the  same  cove- 
nants affecting  after-acquired  property  as  above  set  forth,  with  the 
right  or  privilege  to  the  mortgagor  to  occupy  said  premises  or  prop- 
erty and  "receive  the  income  or  profits  thereof  to  its  own  use  and 
benefit"  without  molestation  from  said  trustee.  The  said  Water- 
loo Organ  Company  did  carry  on  said  business  in  its  own  way  with- 
out any  interference  from  the  defendant,  and  sold  the  manufactured 
product,  and  purchased  other  goods,  and  continued  in  the  manage- 
ment of  said  property  real  and  personal,  and  of  said  business  as  the 
absolute  owner  thereof.  On  Sunday,  the  1st  of  June,  1902,  the  inter- 
est on  the  bonds  fell  due.  The  organ  company  was  then  in  failing 
circumstances  and  unable  to  meet  the  interest  aforesaid,  and  so  ad- 
vised the  defendant  trustee.  The  said  organ  company  on  the  follow- 
ing day  voluntarily  surrendered  the  possession  of  said  plant  and  all 
its  property  to  said  trustee,  who  at  once  entered  into  possession  and 
control  thereof  and  operated  said  business  until  after  the  appointment 
of  the  plaintiff  as  trustee  in  bankruptcy.  At  the  time  the  defendant 
as  such  trustee  assumed  control  of  said  business  the  said  organ  com- 
pany was  insolvent,  with  a  large  number  of  outstanding,  unsecured 
obligations,  and  its  property  was  inadequate  to  pay  the  bonded  debt 
secured  by  said  mortgages.  A  petition  of  the  creditors  in  an  in- 
voluntary bankruptcy  proceeding  was  filed  June  5th,  and  the  organ 
company  was  adjudged  a  bankrupt  on  the  2d  of  July  following, 
and  plaintiff  was  duly  appointed  trustee  of  said,  bankrupt  on  the  9th 
of  the  succeeding  month.  Thereafter  and  in  November,  1902,  pur- 
suant to  an  order  of  the  United  States  District  Court,  said  property 
was  sold  at  public  auction  by  the  plaintiff  and  was  purchased  by  the 
defendant  for  $26,800.  It  was  agreed  among  the  parties  that  two- 
fifths  of  said  purchase  price  was  for  property  of  said  organ  company 
owned  by  it  prior  to  the  giving  of  the  second  mortgage  to  the  de- 
fendant in  January,  1899,  and  this  sum  was  directed  to  be  distributed 
ratably  among  the  bondholders.  It  was  also  agreed  that  the  three- 
fifths,  or  $16,800,  of  said  purchase  price  represented  the  value  of 
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property  acquired  by  said  organ  company  subsequently  to  the  ex- 
ecution of  said  second  mortgage  and  turned  over  to  the  defendant 
as  above  noted.  This  sum  the  trustee  was  ordered  to  deposit  in  a 
designated  bank  to  await  the  determination  of  the  extent  of  the  mort- 
gage lien,  which  is  the  controversy  now  pending. 

We  think  these  mortgages  on  the  personal  property  are  null  in  law 
as  to  subsequent  creditors.  As  already  observed,  the  mortgagor  was 
given  unrestricted  dominion  over  this  mortgaged  property,  or  what- 
ever was  subsequently  acquired.  It  might  sell  or  dispose  of  all  the 
personal  property.  It  was  permitted  to  use  the  income  or  profits 
of  the  business.  It  was  not  required  to  expend  these  avails  in  keep- 
ing the  stock  good,  nor  for  the  development  of  the  business,  or  in 
its  management  in  any  way,  but  to  the  "use  and  benefit"  of  said  mort- 
gagor, precisely  the  same  as  if  no  lien  existed.  This  infirmity  vitiat- 
ed the  mortgage  in  law  as  to  creditors  of  the  mortgagor.  Hangen 
v.  Hachemeister,  114  N.  Y.  566,  21  N.  E.  1046,  6  L.  R.  A.  137,  11 
Am.  St.  Rep.  691 ;  Southard  v.  Benner  et  al.,  78  N.  Y.  424 ;  Reynolds 
v.  Ellis  et  al.  103  N.  Y.  115,  8  N.  E.  392,  67  Am.  Rep.  701 ;  Mandeville 
v.  Avery,  124  N.  Y.  376,  26  N.  E.  961,  21  Am.  St.  Rep.  678 ;  Robin- 
son V.  Elliott,  89  U.  S,  513,  22  L.  Ed.  758.  In  re  Marine  Construction 
&  Dry  Dock  Co.,  14  Am.  Bankr.  Rep.  466, 135  Fed.  921.  In  the  light 
of  the  facts  and  circumstances  enumerated  the  lien  of  the  mortgage  did 
not  attach  to  the  personal  property  acquired  after  the  execution  of  the 
mortgage.  Rochester  Distilling  Co.  v.  Rasey,  142  N.  Y.  670,  37 
N.  E.  632,  40  Am.  St.  Rep.  636 ;  Deeley  v.  Dwight,  132  N.  Y.  69, 
30  N.  E.  268, 18  L.  R.  A.  298. 

There  are  a  number  of  cases  relied  upon  by  appellant's  counsel, 
like  McCaffrey  v.  Woodin,  65  N.  Y.  459,  22  Am.  Rep.  644,  Wisner 
v.  Ocumpaugh,  71  N.  Y.  113.  and  Kribbs  v.  Alford,  120  N.  Y.  519, 
24  N.  E.  811 ;  but  we  think  they  are  clearly  distinguishable  from  the 
present  case,  and  do  not  impair  the  effect  of  the  authorities  referred 
to.  So  far  as  I  have  been  able  to  discover,  each  of  these  cases  is 
founded  upon  the  rights  of  the  parties  to  the  agreement.  As  between 
the  organ  company,  the  trustee,  and  the  bondholders,  who  parted 
with  their  money  for  the  benefit  of  the  mortgagor,  the  courts  would 
uphold  the  mortgages.  Even  if  there  had  been  any  vice  in  the 
original  agreements,  equity  would  establish  the  lien  of  the  mort- 
gages ;  but,  when  the  rights  of  the  creditors  have  intervened,  a  dif- 
ferent question  is  presented,  and  the  distinction  is  recognized  in  each 
of  the  cases  cited.  It  has  also  been  held  that,  where  the  mortgagor 
was  permitted  to  sell  the  mortgaged  goods  at  retail  and  apply  the 
avails  in  reduction  of  the  mortgage  indebtedness,  the  permission 
did  not  vitiate  the  instrument,  even  though  creditors  were  attacking 
the  transaction.  Brackett  v.  Harvey,  91  N.  Y.  214.  In  the  present 
case  there  was  no  such  limitation  upon  the  use  of  the  income  or  of 
the  avails  of  the  sales  made  by  the  organ  company,  and  that  is  the 
nub  of  their  difference. 

It  is  urged,  however,  that,  inasmuch  as  the  defendant  acquired 
possession  and  dominion  over  the  property  before  any  levy  was  made 
or  judgment  was  obtained,  equity  will  sustain  the  validity  of  the 
lien.    The  defendant,  representing  the  bondholders,  was  responsible 
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for  the  agreement  which  permitted  the  organ  company  to  sell  and  dis- 
pose of  the  property  without  restriction,  and  to  use  the  income  and 
profits  like  any  owner.  The  defendant  allowed  this  plenary  authority 
to  continue  undiminished  until  the  company  became  insolvent  and 
until  other  creditors  were  pressing  for  their  pay.  Then  it  asserted  its 
ownership  to  all  the  property  to  the  exclusion  of  these  unsecured 
creditors.  There  is  no  reason  for  equitable  interference  to  aid  the 
defendant  in  retaining  this  property,  when  its  own  remissness  has 
operated  to  the  disadvantage  of  other  creditors.  Equity  is  often  in- 
voked to  aid  a  just  claim,  though  technically  invalid,  but  not  in  a  case 
of  this  kind.  In  N.  Y.  Security  Co.  v.  Saratoga  Gas  &  Electric  Light 
Co.,  169  N.  Y.  137,  63  N.  E.  768,  45  L.  R.  A.  132,  the  defendant  had 
executed  to  a  trust  company  a  mortgage  of  $300,000  to  secure  a  bond 
issue.  The  mortgage  covered  all  the  corporate  property,  real  and 
personal,  including  whatever  was  thereafter  acquired,  together  with 
income  and  profits.  The  gas  company,  however,  was  to  retain  pos- 
session and  control  of  all  the  property  until  default,  with  the  right  to 
"receive  and  use  the  earnings,  income,  and  profits  thereof  in  any 
manner  not  inconsistent  with  these  presents  nor  tending  to  lessen  the 
security  hereby  provided."  In  the  event  of  default  for  the  period  of 
60  days,  the  trustee  might  assume  possession  and  management  of 
the  property.  The  conditions  were  therefore  quite  analogous  to 
those  contained  in  the  mortgages  we  are  considering.  A  default 
occurred.  Foreclosure  was  commenced,  and,  pending  the  action,  a 
receiver  was  appointed  and  took  possession  of  the  property.  On  the 
same  day  a  sequestration  creditor  secured  the  appointment  of  a  re- 
ceiver. The  receiver  in  the  foreclosure  action  took  into  his  custody 
$4,000  in  money  and  notes,  which  were  earnings  of  the  corporation 
after  the  execution  of  the  mortgage  and  prior  to  the  commencement 
of  the  action.  The  receiver  of  the  creditor  by  an  action  in  equity 
asserted  title  to  this  money  for  distribution  among  the  general  credit- 
ors, and  the  Court  of  Appeals  sustained  the  claim.  The  court,  after 
holding  that  the  right  of  the  mortgagor  to  deal  with  the  earnings 
as  its  own  was  incompatible  with  the  existence  of  any  lien  upon  the 
further  products,  continued  as  follows : 

"Wbere  a  mortgage  by  a  corporation  to  secnre  the  payment  of  tbe  principal 
and  Interest  of  its  bonds,  snch  as  this  is,  is  made,  alttaougti  In  terms  purport- 
ing to  Include  future  earnings  and  products.  It  does  not,  as  against  general 
creditors,  operate  as  a  lien  upon  sucb  earnings  until  actual  entry  and  posses- 
sion under  tbe  mortgage  by  tbe  mortgagee.  Tbla  results  from  tbe  stipulation 
In  tbe  instrument  that  until  default  tbe  mortgagor  sball  bave  tbe  use  of  tbe 
earnings  in  tbe  conduct  of  its  business,  and  tbat  ui)on  default  tbe  mortgagee 
may  go  into  possession,  exercise  tbe  corporate  francblses,  and  appropriate 
tbe  earnings  to  tbe  payment  of  tbe  debt  secured  by  tbe  mortgage.  Tbe  rlgbt 
of  tbe  mortgagor,  in  tbe  meantime,  to  the  use  of  l}ie  earnings,  amounts  prac- 
tically to  absolute  ownersbip,  and  hence  tbe  mortgage  cannot  operate  as  a 
lien  upon  such  earnings,  to  tbe  prejudice  of  tbe  general  creditors,  until  actual 
entry  and  possession  taken,  and  then  only  upon  what  is  earned  after  that  time. 
Tbe  lien  of  the  mortgage  upon  future  earnings  is  constunmated  as  against 
other  creditors  only  by  the  fact  of  tbe  possession  of  the  property,  and  cannot 
have  any  retroactive  operation,  since  It  would  then  deprive  tbe  unsecured 
creditor  of  the  fund  upon  the  faith  of  which  be  may  have  given  credit  to  tbe 
mortgagor  during  tbe  time  when  tbe  latter  was  permitted  to  deal  with  and 
use  it  as  bis  own.    Tbe  Uen  upon  tbe  earnings,  in  favor  of  the  b<Hidboldara, 
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attaches  only  upon  what  la  earned  after  the  time  when  the  lien  la  perfected 
by  entry  and  possession." 

There  can  be  no  distinction  whether  the  earnings  or  income  were  in 
money  or  in  notes,  or  had  been  invested  by  the  mortgagor  in  pianos, 
organs,  or  other  personal  property.  The  vice  in  the  mortgage  in  each 
case  is  the  power  committed  to  the  mortgagor  in  possession  to  dispose 
of  the  property  and  use  the  avails,  and  also  the  income,  without  hin- 
drance, and  which  is  not  consistent  with  the  continuation  of  the  mort- 
gage as  a  security  for  a  debt  upon  property  that  the  mortgagor  hap- 
pened to  purchase  out  of  the  avails  of  the  business.  The  organ  com- 
pany might  use  the  income  in  its  business.  It  might  invest  it  in  stocks 
or  bonds.  It  might  expend  the  same  in  the  living  expenses  of  its  of- 
ficers. The  point  is  the  manner  of  the  expenditure  was  left  with  the 
company,  and  was  too  uncertain  to  justify  the  existence  of  tangible 
prOT>erty  for  the  lien  to  pursue  and  fasten  upon. 

There  were  no  liens  or  judgments  when  the  trustee  took  possession 
of  the  property,  and  it  is  urged  that  consequently  the  rights  of  creditors 
had  not  intervened  in  a  legal  way,  and  that  equity  will  establish  the 
lien  on  all  the  property  of  the  company  which  was  surrendered  to  the 
defendant.  A  creditor  at  large  could  not  assail  the  transaction  until 
his  demand  was  reduced  to  jud|;ment,  but  when  that  was  accomplished 
the  judgment  creditor  could  mamtain  the  action.  Mandeville  v.  Avery, 
124  N.  Y.  376,  26  N.  E.  951,  21  Am.  St.  Rep.  678 ;  Stephens  v.  Perrine 
et  al.,  143  N.  Y.  476,  39  N.  E.  11;  Brunnemer  v.  Cook  &  Bernheimer 
Co.,  180  N.  Y.  188,  73  N.  E.  19.  If  the  converse  of  this  proposition 
obtained,  the  mortgagee  named  in  the  mortgage  containing  vicious 
provisions  of  the  kind  in  the  instruments  under  review  would  always 
be  enabled  to  obtain  possession  and  dominion  over  the  property  before 
the  general  creditors  could  get  their  claims  into  judgments.  The  case 
of  Thompson  v.  Fairbanks  (U.  S.)  26  Sup.  Ct.  306,  49  L.  Ed.  577, 
cited  by  the  appellant's  counsel,  does  not  militate  against  these  prop- 
ositions. In  that  case  there  was  a  mortgage  on  the  horses  and  the 
personal  property  of  a  livery  stable  executed  in  the  state  of  Vermont 
covering  after-acquired  property.  During  the  existence  of  the  mort- 
gage lien  the  mortgagee  exchanged  most  of  the  horses  for  others, 
made  sales,  and  changed  and  replaced  the  stock.  There  was  a  breach 
of  the  conditions  of  the  mortgage  lien,  and  the  mortgagee  took  pos- 
sessk>n  of  all  the  property,  the  g^reater  part  of  which  had  been  acquired 
subsequent  to  the  giving  of  the  mortgage.  The  trustee  in  bankruptcy 
sued  the  mortgagee  to  recover  the  value  of  this  property.  There  was 
no  claim  of  fraud,  although  the  defendant  knew  of  the  insolvency  of 
the  bankrupt  when  he  assumed  possession.  It  appears  that  in  the 
state  of  Vermont  a  mortgage  on  after-acquired  property  is  valid ;  fur- 
ther, that  when  a  mortgagee  takes  possession  of  personal  property  pur- 
suant to  his  mortgage,  where  the  mortgagor  has  been  allowed  to  sell 
and  dispose  of  the  same  without  reservation,  the  lien  is  "valid  against 
every  one  but  attaching  or  judgment  creditors  prior  to  the  taking  of 
such  possession."  The  United  States  Supreme  Court  affirmed  the 
jud^ent  for  the  defendant,  on  the  specific  ground  that  the  law  pre- 
vailmg  in  the  state  of  Vermont  controlled  its  decision,  saying  at  page 
308  of  26  Sup.  Ct  (49  L.  Ed.  577) :    "Whether  and  to  what  extent  a 
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mortgage  of  this  kind  is  valid  is  a  local  question,  and  the  decisions  of 
the  state  court  will  be  followed  by  this  court  in  such  case" — and  citing 
Dooley  v.  Pease,  180  U.  S.  126,  21  Sup.  Ct  329,  45  L.  Ed.  467.  If  the 
law  in  this  state  coincided  with  that  in  the  state  of  Vermont,  the 
authority  would  be  decisive ;  but,  as  we  have  concluded  otherwise,  the 
case  is  not  applicable. 

We  also  think  that  the  plaintiff,  as  trustee  in  bankruptcy,  was  author- 
ized to  maintain  this  action,  although  the  claim  was  not  in  ju<^;inent. 
Brunnemer  v.  Cook  &  Bemheimer  Co.,  180  N.  Y.  188,  73  N.  E.  19 : 
Southard  v.  Brenner  et  al.,  72  N.  Y.  424.  He  became  vested  by  the 
order  of  appointment  of  all  the  property  of  every  kind  owned  by  the 
bankrupt,  and,  while  it  passed  to  him  subject  to  the  liens  valid  against 
the  organ  company,  he  still  represented  the  creditors,  and  could  pursue 
remedies  available  to  them  as  judgment  creditors.  In  re  Garcewich, 
8  Am.  Bankr.  Rep.  149 ;  Section  70,  subds.  "a,"  "e,"  Bankr.  Act  July 
1, 1898,  c.  641,  30  Stat.  565, 566  [U.  S.  Comp.  St.  1901,  pp.  3451, 3462]. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.  All  concur,  except  NASH,  J.,  who 
dissents. 


(48  M18C  Rep.  844.) 

HARVEY  T.  CULLINGS  et  aL 

(Supreme  Oonrt,  Special  Term,  Schenectady  County.    September,  IMS.) 

WiTNMSBS — COMMTKNCT — TEANSACTIONS    WITH    DeOEDERT. 

In  an  action  by  an  administratrix  witb  the  will  annexed  to  establish 
a  tmst  In  certain  mortgages  alleged  to  have  been  held  in  trust  by  testator 
of  defendant  for  testator  of  plaintiff,  the  administratrix  Is  not  a  compe- 
tent witness,  under  Code  Clv.  Proc.  {  829,  as  to  conversatlona  with  defend- 
ant's testator. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50,  Cent  Dig.  Wltnenea,  ff  581, 
e07,  696,  697.] 

Action  by  Mary  Harvey,  as  administratrix  of  William  Akin,  against 
Robert  C.  Cullings  and  others,  to  establish  a  trust.  Judgment  for  de- 
fendants. 

Patterson,  Bulkeley  &  Van  Kirk,  for  plaintiff. 

William  P.  Hover  (H.  V.  Borst  and  Walter  I.  Wood,  of  counsel),  for 
defendants  Cullings  and  Walpole. 

SPENCER,  J.  On  the  trial  of  this  action  the  plaintiff,  as  a  witness 
in  her  own  behalf,  was  asked  to  relate  a  conversation  with  James  Cul- 
lings, the  defendant's  testator.  This  was  objected  to  on  the  ground 
that  the  witness  was  not  competent,  under  section  829  of  the  Code  of 
Civil  Procedure.  The  court  sustained  the  objection  on  the  authoritv 
of  Poucher  v.  Scott,  33  Hun,  223,  affirmed  98  N.  Y.  422.  Subsequent- 
ly the  plaintiff  moved  to  open  the  case  and  let  in  the  testimony,  and  the 
first  question  now  to  be  determined  is  whether  such  evidence  is  admis- 
sible. The  precise  question  was  clearly  up  in  the  case  of  Poucher  v. 
Scott,  supra,  and  the  General  Term  of  this  court  distinctly  held  that  a 
plaintiff  administrator  is  a  party,  within  the  prohibition  of  the  statute, 
and  that  the  enhancement  of  his  fees  by  a  possible  recovery  makes  him 
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interested  in  the  event.  It  also  appears  from  the  appellant's  brief  in 
that  case  that  the  same  question  was  presented  to  the  Court  of  Appeals, 
where  the  judgment  was  affirmed  without  discussion.  The  court  evi- 
dently regarded  the  question  as  beyond  dispute.  It  is,  however,  ear- 
nestly contended  by  the  plaintiff  that  the  more  recent  rulings  of  the  Court 
of  Appeals  in  the  cases  of  Matter  of  Wilson's  Will,  103  N.  Y.  374,  8  N. 
E.  731,  and  Loder  v.  Whelpley,  111  N.  Y.  240,  18  N.  E.  874,  are  in 
conflict  with  the  views  above  expressed,  and  that  it  is  the  duty  of  this 
court  to  follow  the  more  recent  intimation.  It  is  true  the  opinion  in  the 
former  case  contains  expressions  in  conflict  with  the  ruling  in  Poucher 
V.  Scott,  supra,  and  should  prevail  were  it  not  for  the  fact  umt  the  same 
court  in  O'Brien  v.  Weiler,  140  N.  Y.  281,  36  N.  E.  587,  has  since  held 
that  those  cases  are  not  applicable  to  ordinary  actions,  but  only  to  pro- 
ceedings for  the  probate  of  a  will.  While  I  &id  it  difficult  to  follow  the 
logic  which  draws  the  distinction,  nevertheless  the  distinction  is  clearly 
made,  and  this  court  may  not  question  the  same.  The  application  for  a 
further  hearing  is  therefore  denied. 

A  careful  review  of  the  testimony  leads  to  the  conclusion  that  the 
plaintiff  has  failed  to  prove  that  the  two  mortgages  mentioned  in  the 
complaint,  or  any  other  property,  was  held  Iw  James  Cullings  in  trust 
for  the  plaintiff's  testator,  William  Akin.  'The  principal  witness  for 
die  plaintiff  is  E.  C.  Dutra,  the  husband  of  the  defendant,  Anna  Dutra. 
He  gives  the  details  of  a  conversation  which  he  held  with  James  Cul- 
lings, about  March,  1902,  while  he  was  acting  as  agent  for  his  wife. 
But  a  letter  written  by  the  wife  to  Mr.  Cullings,  in  July,  1895,  is  al- 
t<^^her  inconsistent  with  the  construction  which  the  plaintiff  asks  the 
court  to  put  upon  the  conversation.  Although  the  letter  is  in  evidence 
solely  as  against  its  author,  it  nevertheless  tends  to  throw  doubt  upon 
the  accuracy  or  reliatnlity  of  her  husband's  recollection.  The  defendant 
is  therefore  entitled  to  a  judgment  dismissing  the  complaint,  with  costs. 
I  see  no  grounds  for  imposing  costs  upon  the  plaintiff  individually. 

Let  findings  of  fact  and  conclusions  of  law  be  prepared  and  submit- 
ted in  compliance  with  the  foregoing. 


LBOOBTT  V.  OAMPBBLIi. 

(Supreme  Court,  Spedal  Term,  New  York  Comity.    February  9,  1905.) 

1.  FsATTDB,  Statutc  OF — Pleadikg — Necessitt  or  Raibiito  Objeotioit. 

Altbongh  a  contract  appears  on  the  face  of  the  complaint  to  be  with- 
in the  statute  of  frauds,  It  la  nevertheless  enforceable,  unlegs  defendant 
by  demurrer  or  answer  distinctly  Interposes  the  bar  of  the  statute. 

[BdL  Note. — ^For  cases  In  point,  see  vol.  23,  Cent  Dig.  Frauds,  Statute 
of,  1868.] 

1  Baiib— Mom  or  Bjjaiiio  Objiotior. 

Under  Code  OIt.  Proc.  |  488,  authorizing  defendant  to  demur  to  the 
complaint  where  objections  appear  on  the  face  thereof,  the  bar  of  the 
statute  of  frauds  may  be  interposed,  either  by  demurrer  or  by  answer, 
where  the  complaint  shows  on  Its  face  that  the  contract  sued  on  la 
within  the  statute. 

[Bd.  Note.— Few  cases  In  point,  see  voL  28,  Cent  Dig.  Frauds,  Statat* 
oC  if  800-882.] 
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8.  Saios — Necessitt  or  Ajtbwer. 

Where  tlie  complaint  on  a  contract  within  the  statute  of  fraads  does 
not  show  upon  its  face  whether  the  contract  waa  in  writing  or  not,  the 
defense  of  the  statute  of  frauds  cannot  be  raised  by  danorrer,  but  most 
be  made  by  answer,  under  Code  CIt.  Proc.  {  498,  requiring  objections 
for  defects  not  apparent  on  the  face  of  the  complaint  to  I>e  tikea  by 
answer. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  23,  Cent  Dig.  Frauds;  Statute 
of,  ti  860-862.] 

Action  by  one  Leggett  against  one  CampbelL    On  demurrer  to  the 
complaint.    Overruled. 


CLARKE,  J.  Demurrer  to  a  complaint  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
action  is  to  recover  damages  for  breach  of  a  written  contract,  a  copy 
of  which  contract  is  annexed  to  the  complaint.  The  complaint  al- 
leges that  in  and  by  said  agreement  the  defendant,  in  consideration 
of  $75,000,  to  be  paid  him  within  30  days,  promised  and  agreed  to 
give  to  the  said  plaintiffs  the  option  to  purchase  certain  mining 
properties  for  the  consideration  of  said  $75,000,  and  of  the  further 
agreements  in  said  agreement  contained,  and  further  in  said  agree- 
ment agreed  that,  if  the  plaintiffs  accepted  the  said  option  by  the 
payment  of  said  $75,000  within  30  days  from  the  date  of  said 
agreement,  then  the  said  plaintiflFs  were  to  have  until  on  or  about 
January  1,  1904,  to  explore  and  examine  said  mining  properties,  and 
to  exercise  their  said  option  to  purchase  said  properties,  and  in 
case  the  plaintiffs  decided  to  purchase  said  properties  the  defendant 
promised  and  a|;reed  to  forthwith  convey  a  perfect  title  to  said 
properties;  that  m  pursuance  of  said  agreement  the  plaintiffs  did 
accept  said  option  to  purchase  said  mining  properties  by  the  pay- 
ment of  said  $75,000,  and  did  pay  the  same  within  30  days  from  the 
date  of  the  agreement;  that  thereafter  the  time  within  which  the 
plaintiffs  were  to  complete  their  examination  and  exploration  of 
said  mining  properties,  and  to  exercise  said  option  as  provided  in 
said  agreement,  was  duly  extended  by  the  parties  to  said  agreement 
from  January  1, 1904  (the  time  set  in  said  agreement),  to  January  1, 
1905 ;  that  thereafter  and  on  or  about  the  25th  of  July,  1904,  plaintiffs 
duly  notified  the  defendant  that  they  accepted  the  said  mining  prop- 
erties, and  demanded  of  said  defendant  that  he  convey  the  title  to  said 
mining  properties  as  provided  in  said  agreement,  and  the  plaintiffs 
complied  with  all  the  requirements  on  their  part  in  said  agreement 
contained,  but  the  defendant  neglected,  failed,  and  refused  to  con- 
vey and  deliver  the  title  to  said  properties  as  in  and  by  the  terms  of 
said  agreement  he  had  agreed  to  do;  that  the  said  defendant  is  not 
possessed  of  a  good  title  to  the  mining  properties  aforesaid,  and 
that  he  is  unable  to  convey  or  deliver  a  good  and  perfect  title  to  the 
same  in  accordance  with  the  terms  of  the  agreement;  that  by  the 
terms  of  said  agreement  the  defendant  promised  and  agreed  that 
in  case,  for  any  reason,  the  defendant  be  unable  to  deliver  a  perfect 
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title  to  the  said  properties,  he  shall  forthwith  return  to  said  plaintiffs 
the  said  $75,000,  with  interest;  that- in  accordance  with  the  terms 
of  said  agreement,  on  or  about  the  16th  of  September,  1904,  the 
plaintiffs  duly  demanded  of  the  said  defendant  the  repayment  of 
the  said  sum  of  $75,000,  but  the  defendant  refused,  and  the  same 
remains  wholly  unpaid,  and  therefore  they  demand  judgment  for 
said  sum. 

The  defendant  urges  but  one  point  in  support  of  his  demurrer: 
That  the  extension  agreement,  which  provides  "that  thereafter  the 
time  within  which  the  plaintiffs  were  to  complete  their  examination 
and  exploration  of  said  mining  properties  and  to  exercise  said  option 
as  provided  in  said  agreement,  was  duly  extended  by  the  parties  to 
said  agreement  from  January  1, 1904  (the  time  set  in  said  agreement), 
to  January  1,  1905,"  is  invalid  under  the  statute  of  frauds,  unless  made 
in  writing,  as  it  is  a  contract  not  to  be  performed  within  one  year 
from  tlie  time  of  its  making.  He  urges  that  as  there  is  no  allegation 
that  the  extension  agreement  was  in  writing,  and  as  unless  in  writing 
it  is  invalid,  objection  thereto  may  be  made  either  by  demurrer  or  ' 
answer.  If  the  complaint  at  bar,  in  plain  terms,  had  said  that  "the 
time  within  which  the  plaintiffs  were  to  complete  their  examination, 
etc.,  was  extended  by  a  verbal  agreement,"  this  would  still  have  been 
a  good  complaint  upon  an  enforceable  agreement  unless  the  defend- 
ant had  distinctly  raised  the  point.  "The  statute  of  frauds  does  not 
prohibit  the  making  of  any  agreement  in  any  way  that  the  parties 
may  see  fit,  nor  render  them  illegal  or  immoral  if  not  made  in  some 
particular  way.  It  simply  requires  that  certain  agreements  must  be 
proved  by  a  writing.  It  introduced  a  new  rule  of  evidence  in  certain 
cases,  without  condemning  as  illegal  any  contract  that  was  legal  be- 
fore. *  *  *  The  statute  of  frauds  is  a  shield  which  a  party  may 
use  or  not  for  his  protection."  Crane  v.  Powell,  139  N.  Y.  379,  34 
N.  E.  911.  "It  is  plain,  upon  the  view  that  the  statute  of  frauds 
does  not  make  an  oral  contract  within  its  terms  illegal,  but  only 
voidable  at  the  election  of  the  party  sought  to  be  charged,  that  such 
election  must  be  manifested  in  some  affirmative  way."  Matthews  v. 
Matthews,  154  N.  Y.  288,  48  N.  E.  531.  But  it  would  have  been 
open  to  demurrer,  because  the  objection  would  have  appeared  on 
the  face  of  the  complaint  (section  488  of  the  Code),  or  it  might  have 
been  taken  by  answer  (Seamans  v.  Barentsen  [decided  by  the  Court 
of  Appeals  January  24,  1905]  73  N.  E.  42).  But  in  this  complaint 
it  does  not  appear  upon  the  face  thereof.  For  all  that  appears 
the  extension  agreement  may  have  been  in  writing.  "It  does  not 
appear  on  the  face  of  the  complaint  that  the  agreement  is  one  pro- 
hibited by  the  statute  of  frauds,  and  therefore  such  defense  could  not 
be  made  available  unless  set  up  in  the  answer."  Hamer  v.  Sidway, 
124  N.  Y.,  at  page  548,  27  N.  E.  256  (12  L.  R.  A.  463,  21  Am.  St. 
Rep.  693),  citing  Porter  v.  Wormser,  94  N.  Y.  450.  "When  the 
complaint  does  not  disclose  an  invalid  agreement  upon  its  face,  but 
it  is  in  fact  invalid  for  some  reason,  the  defendant  must  take  the  ob- 
jection by  answer  (section  498)."  Crane  v.  Powell,  139  N.  Y.  at 
page  389,  34  N.  E.  911.  "In  Crane  v.  Powell  the  controverted  ques- 
tion was  whether,  in  an  action  on  an  oral  contract  within  thq  statute 
90N.T.S.- 
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of  frauds,  where  the  complaint  did  not  disclose  the  nature  of  the 
contract,  whether  oral  or  written,  it  was  necessary  for  the  defendant 
to  plead  the  statute  in  order  to  avail  himself  of  the  objection.  The 
question  was  distinctly  decided  in  that  case,  and  it  was  held  that  the 
statute  was  a  defense,  and,  unless  pleaded,  was  not  available  to  the 
defendant  to  defeat  the  action.  The  case  must  be  regarded  as  settling 
the  law  of  this  state  upon  a  question  upon  which  courts  of  different 
jurisdictions  have  differed  in  opinion..  Matthews  v.  Matthews,  154 
N.  Y.,  at  page  291,  48  N.  E.  531,  followed  Honsiger  v.  Mulford,  157 
N.  Y.  674,  51  N.  E.  1091.  The  Appellate  Division,  in  Miller  v.  Mun- 
roe,  59  App.  Div.  623,  69  N.  Y.  Supp.  861,  said : 

"The  complaint  allies  an  agreement  It  does  not  say  It  waa  an  oral  agree- 
ment. Mor  does  It  say  It  was  in  writing.  *  *  *  It  la  not  necessary  to  al- 
lege In  a  complaint  that  such  a  contract  was  in  writing ;  Indeed,  it  will  not  be 
necessary  on  trial  to  show  that  It  was  In  writing.  Under  the  common  law 
such  a  contract  was  good  If  verbal,  and  If  the  defendants  wish  to  avail  them- 
selves of  the  statute  of  firands  requiring  better  proof  tbey  mnst  plead  tbe  stat- 
ute as  a  defense,  or  they  will  be  deemed  to  have  waived  it." 

Demurrer  overruled,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  answer  over  upon  payment  of  costs  and  within 
20  days. 


aOS  App.  Dlv.  33a) 

DANIELS  T.  BOQERS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    November  10,  1MB.) 

1.  FBA.UD8,  Statute  of — Scfticienct  of  WarrrNG — Descbiftiok  of  Laitos. 

A  memorandum  of  a  contract  for  the  sale  of  land,  describing  the  prop- 
erty as  that  "known  as  the  Star  &  Crescent  Furnace,  In  Cherokee  county, 
near  Rusk,  Texas,"  may  be  aided  by  extrinsic  evldaice  to  Identic  the 
land  referred  to,  and  Is  consequently  snfBcloit  to  satisfy  the  statnte  of 
frauds. 

2.  Saioi — Pleading — Deiiubreb  ob  Ahswsb. 

The  defense  of  the  statute  of  frauds  must  be  Interposed  by  demurro'  or 
answer,  and  where  the  complaint  does  not  show  upon  Its  face  whether 
the  contract  is  in  writing  or  not  such  defense  Is  prcqierly  raised  by 
answer. 

[Ed.  Note. — For  cases  In  point  see  vol.  23,  Cent  Dig.  Fraoda,  Statnte 
of,  {{  30&-362.] 

3.  Savx — Estoppel  to  Abbebt  Statute. 

A  vendee  in  a  contract  for  the  sale  of  land  is  estopped  to  assert  that 
the  contract  is  vitiated  by  tbe  granting  of  a  parol  extension  of  time 
for  performance,  where  the  vendor  tendered  a  conveyance  within  the 
original  period  fixed  by  the  contract  and  granted  the  extension  at  the 
request  and  for  the  benefit  of  the  vendee. 

4.  Saicb — 0PEBATI0I7  of  Statute — EJxact  Tebbitobial  Effect. 

Rev.  St  Tex.  1895,  art  2643,  providing  that  "no  action  shall  l>e  brought 
In  any  of  the  courts"  upon  a  contract  for  the  sale  of  real  estate  unless 
tbe  contract  or  some  memorandum  thereof  Is  In  writing,  applies  to  ac- 
tions In  the  courts  of  Texas,  and  has  no  application  to  an  action  brooght 
in  the  courts  of  New  York  on  a  contract  made  In  New  Tork  for  the  sale 
Of  lands  In  Texas. 

[Ed.  Note. — For  cases  In  point,  see  voL  23,  Cent  Dig.  Frauds,  Statute 
of,  t  268.] 
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Apfieal  from  Special  Term,  New  York  County. 

Action  by  Frank  A.  Daniels  against  William  A.  Rogers,  im- 
pleaded with  others.  From  an  interlocutory  judgment  sustaining 
a  demurrer  to  the  answer,  defendant  Rogers  appeals.    Affirmed. 

The  following  is  the  opinion  of  Clarke,  J.,  at  Special  Term : 

Action  for  q)eciflc  performance  by  Tendees  of  a  contract  for  the  pur- 
chase of  lands  In  Texas.  PJalntifT  demurs  to  the  first  separate  defense,  whlcb 
allegea  tbat  the  extension  of  the  time  for  performance  of  the  written  agree- 
ment "was  not  In  writing,  and  tbat  hence  the  extension  agreement  and  the 
written  contract  are  Told  by  the  proTisions  of  the  statute  of  frauds  of  the  state 
at  New  York ;  and  to  the  second  separate  defense,  which  alleges  that  said  ex- 
tension and  said  contract  are  void  by  the  provisions  of  article  2543  of  the  Re- 
vised Statutes  of  Texas  of  1896,  upon  the  ground  that  said  defenses  are  insofB- 
dent  in  law  upon  the  face  tliereof.  The  defendants,  upon  the  Issue  of  law 
raised  by  the  demurrer,  seek  to  test  the  complaint  by  claiming  that  the  con- 
tract In  writing  therein  set  forth  Is  not  enforceable  under  the  statute,  because 
it  does  not  sufficiently  designate  the  real  estate  the  subject  of  the  contract 
The  language  of  description  is  "the  property  known  as  the  Star  &  Orescent 
Furnace,  in  Cherokee  county,  near  Rusk,  Texas."  This  question  was  exhaust- 
ively treated  In  Miller  v.  Tuck,  96  App.  Div.  184,  88  N.  T.  Supp.  496,  where 
Mr.  Justice  Bartlett,  writing  for  a  unanimous  court,  after  the  consideration 
of  many  cases,  held:  "I  understand  the  rule  to  be,  In  cases  where  a  memo- 
randnm  relating  to  the  sale  of  real  estate  is  attacked  under  the  statute  of 
frauds  for  Insufficiency  in  respect  to  the  identlflcation  of  the  subject-matter, 
that,  while  parol  evidence  may  not  be  admitted  as  to  the  terms  of  the  agree- 
ment, it  nevertheless  is  receivable  to  show  extrinsic  circumstances  relating 
to  the  situation  of  the  parties  in  respect  to  the  land,  so  as  to  enable  the  court 
definitely  to  ascertain  the  property  to  which  the  contract  referred."  Upon 
the  direct  authority  of  that  case  the  defendants'  point  Is  overruled. 

As  to  the  demurrer  to  the  first  separate  defense.  It  is  now  settled  In  this 
state  tbat  the  statute  of  frauds  is  a  rule  of  evidence  which  must  be  Inter^ 
posed  by  demurrer  or  answer  to  be  availed  of,  and. as  the  complaint  did  not 
show  upon  its  face  whether  the  extension  was  In  writing  or  not  the  point 
was  properly  raised  by  answer  (Leg;gett  v.  Campbell  [Sup.]  96  N.  Y.  Supp.  639, 
and  authorities  cited).  The  Court  of  Appeals,  in  Thomson  v.  Poor,  147  N.  Y., 
at  page  408,  42  N.  £!.  14,  in  an  opinion  written  by  Andrews,  C.  J.,  and  con- 
curred in  by  the  whole  court,  and  many  times  cited  and  followed,  said:  "If 
we  were  now  required  to  decide  the  question  whether  a  contract  in  ^vriting 
within  the  statute  of  frauds  can  be  altered  as  to  the  time  of  performance  by  a 
subsequent  oral  executory  agreement  made  between  the  parties  upon  sufficient 
consideration,  we  should  find  the  question  under  the  authorities  involved  in  dis- 
tressing perplexity."  The  learned  court  avoided  the  decision  of  the  question 
by  invoking  the  doctrine  of  estoppel,  saying :  "When  one  party  to  a  contract 
before  the  time  of  performance  by  the  other  party  has  arrived  consents  upon 
bis  requests  to  extend  the  time  of  performance,  he  must  be  presumed  to  know 
that  the  other  party  relies  upon  the  consent,  and  until  he  gives  notice  of  with- 
drawal he  has  no  Just  right  to  consider  the  latter  In  default,  although  mean- 
while the  contract  time  has  elapsed.  We  think  the  doctrine  of  equitable  es- 
toppel applies  to  such  a  case.  *  •  *  The  original  contract  is  not  changed 
by  such  waiver,  but  it  stands  as  an  answer  to  the  other  party  who  seeks  to 
recover  damages  for  nonperformance  induced  by  an  unrecalled  consent." 
The  case  relied  upon  by  defendants  (Hickman  v.  Haynes,  L.  R.  10  C.  P.  598) 
is  antbOTity  for  this  proposition.  The  plaintiff,  to  accommodate  the  defendants, 
bad  postponed  the  delivery  of  certain  goods  which  he  had  agreed  to  sell.  The 
defendants,  having  refused  to  accept  them,  even  after  the  postponement, 
8onght  to  rely  npon  the  fact  of  the  oral  extension  as  having  invalidated  the 
contract  The  court  held,  however,  tbat,  although  the  plaintiff  assented  to 
the  defendants'  request  not  to  make  the  delivery  at  the  contract  time,  he  must 
be  takoi  to  have  been  ready  to  deliver  them,  and  that  the  defendants  were 
(flb^ped  from  averring  the  contrary.  This  separate  defense,  being  complete 
and  being  tested  by  demurrer,  admits  all  tbe  allegations  of  the  complaint  and 
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■eeks  to  avoid.  The  complaint  fully  aets  out  the  offer  tqr  plalntUTs  assizor 
to  deliver  to  the  defendants  a  deed  dnly  executed  conveying  good  title  to  the 
Bald  premises  in  accordance  with  the  agreement  on  the  day  of  dosing,  and  the 
facts  and  circumstances  under  which,  upon  defendants'  request  and  for  their 
benefit,  the  time  of  closing  was  adjourned  for  three  days,  when  the  deed  was 
tendered  and  refused.  It  seems  to  me  that  there  could  not  be  stated  a  state 
of  facts  more  clearly  constituting  a  case  of  equitable  eetoppel,  and,  theref(x«. 
under  the  cases  cited,  the  defense  is  insufficient  in  law  on  the  face  thereof,  and 
the  demurrer  must  be  sustained. 

As  to  the  second  s^arate  defense,  that  of  tiie  Texas  statute  of  frauds,  that 
statute,  as  pleaded,  is  as  follows :  "No  action  shall  be  brought  in  any  of  the 
courts  in  any  of  the  following  cases,  unless  the  promise  or  agreement  upon 
which  said  action  shall  be  brought  or  some  memorandum  thereof  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or  by  some  person 
by  him  thereunto  lawfully  authorized,  •  •  *  upon  any  ccmtract  for  the 
sale  of  real  estate  or  the  lease  thereof  tor  a  longer  term  than  one  year."  The 
demurrer  is  sustained  upon  the  same  grounds  of  estoppel.  Furthermore,  the 
contract  was  made  within  this  state,  and  is  in  suit  in  the  courts  of  this  state. 
The  Texas  statute  does  not  state  that  the  contract  shall  be  void,  but  "that  no 
action  shall  be  brought  In  any  of  the  courts,"  referring,  of  course,  to  the  courts 
of  that  state. 

Demurrer  sustained,  with  costs,  with  leave  to  defendants,  npon  payment 
thereof  within  20  days,  to  serve  an  amended  answer. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, CLARKE,  and  INGRAHAM,  JJ. 

D.  M.  Dean,  for  appellant. 
C.  W.  Dayton,  for  respondent 

PER  CURIAM.  Judgement  affirmed,  with  costs,  on  opinion  of  the 
court  below,  with  leave  to  defendant  to  amend,  on  payment  of  costs 
in  this  court  and  in  the  court  below. 


(48  Misc.  Rep.  M.) 

WIMilAMSON  V.  EANDOLPH. 

(Supreme  Oourt,  Special  Term,  New  Xork  Ciounty.    August,  1906.) 

1.  AasooiATioNa — Bxpm.8ioN  of  Meubeb. 

Before  a  member  of  a  voluntary  association  can  be  deprived  of  his 
membership  he  must  have  notice  of  any  charges  against  him,  with  an  op- 
portunity to  I>e  beard  in  his  own  defense  before  an  impartial  tribunal. 

2.  Saiib — HxABmo — Sttkuoks — Oopt  or  Chaboks. 

Where  a  memt>er  of  a  voluntary  association  received  a  summons  to  ap- 
pear before  the  directors  to  give  information  under  the  provisions  of  a 
certain  article  in  the  constitution,  and  on  the  back  of  the  summons  the 
by-law  giving  the  authority  of  the  directors  to  require  the  attendance  of 
any  meml>er  was  printed,  the  summons  was  insuflScient  on  wtilch  to  base 
his  expulsion,  in  the  absence  of  notice  of  charges  preferred  against  htm. 
though  there  was  no  provision  to  tliat  effect  in  the  constitution  and  by- 
laws. 

S.  Sake — ^Notice  or  Chaboks — Sebvice — Evidence. 

Plaintiff  sued  to  have  it  adjudged  that  be  was  a  member  of  a  obtain 
voluntary  association  and  to  restrain  its  officers  from  Intwfering  with  his 
rights  of  membership.  The  answer  pleaded  plaintiff's  expulsion  after 
due  trial.  Held,  that  the  burden  was  on  defendant  to  prove  service  of 
notice  of  the  charges  against  pla}ptlff,  and,  where  plaintiff  testified  that 
all  that  he  received  was  the  summons  to  appear  before  the  directors,  such 
burden  was  not  sustained  by  evidence  of  defendant's  secretary  that  be  put 
the  charges  in  an  envelope  containing  the  8umm(Hi8,  and  the  tMtlmony  of 
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a  meaaenger  that  he  delivered  the  envelope  to  plalntlff,  tboagh  be  did  not 
know  the  contents. 

4.  Saio — Waives. 

PlaintlfF,  a  member  of  a  voluntary  aseodatlon,  on  receipt  of  a  aummons 
to  appear  before  the  dlrectora,  heard  the  chargee  read,  and  a  copy  of 
them  waa  banded  to  him,  and  he  was  preaent  vrhile  the  evidence  was 
presented,  with  an  opportunity  to  crosa-ezamlne,  and  made  no  objection 
to  the  procedure,  nor  did  he  malce  any  requeat  for  further  opportunity  to 
be  heard.  Held  a  aubmiaslon  to  the  jurladlction  of  the  dlrectora  and  a 
waiver  of  service  of  charges  in  advance  of  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4,  Cent.  Dig.  Associations,  {  10.] 

6.  Saio — Chaboes — SUFnCIKNOT. 

In  proceedings  for  the  expulsion  of  a  member  of  an  exchange,  a 
charge  that  plaintiff,  a  member  of  a  named  firm,  at  a  certain  date,  with 
intent  to  defraud,  did  acts  detrimental  to  the  welfare  of  the  exchange  in 
connection  with  the  sale  of  certain  stock  for  a  certain  person  named,  be- 
tween June  16,  1900,  and  August  16,  1900,  at  which  time  the  member  with- 
drew from  hla  firm,  waa  aufflclent  to  fairly  inform  auch  member  that  he 
was  charged  with  fraud  defined  by  the  by-lawa  in  relation  to  particular 
tranaactlons  within  two  specified  months. 

6.  Saio — Heabiitg. 

Where  the  board  of  directors  of  an  aaaoclation  were  properly  convened, 
and  proceeded  leg^ularly  under  its  constitution  to  the  trial  of  a  member, 
and  after  a  fair  opportunity  to  be  heard  he  waa  expelled,  aa  provided  by 
the  constitution  and  by-laws  of  the  association,  and  there  waa  evidence 
to  support  the  charges,  and  a  fair  trial  was  disclosed,  the  association,  in 
an  action  to  enjoin  it  from  interfering  with  the  rights  and  privileges  of 
the  member,  was  entitled  to  Judgment. 

Action  by  Harry  L.  Williamson  against  Lewis  V.  F.  Randolph, 
as  president  of  the  Consolidated  Stock  &  Petroleum  Exchange  of 
New  York.    Judgment  for  defendant. 

Jay  &  Candler,  for  plaintiff. 
Sullivan  &  Cromwell,  for  defendant. 

CLARKE,  J.  The  plaintiff  prays  that  it  be  adjudged  that  he  is  a 
member  of  the  defendant,  a  voluntary  unincorporated  association, 
and  that  the  association  and  its  officers  be  restrained  from  interfer- 
ing with  his  full  exercise  and  enjoyment  of  all  the  rights  and  privileges 
of  membership  in  the  association.  The  answer  admits  that  prior  to 
October  4,  1900,  plaintiff  was  a  member  of  the  Exchange,  in  the 
enjoyment  of  the  rights  incident  to  such  membership ;  that  among  the 
substantial  rights  of  a  member  in  such  association  is  the  right  to 
use  the  Exchange.  Plaintiff  proved  that  his  expulsion  from  the  Ex- 
change was  read  from  the  rostrum  on  the  floor  of  the  Exchange, 
and  that  he  was  notified  of  such  expulsion,  and  that  the  doorman, 
whose  duty  it  was  to  keep  persons  not  entitled  to  the  privileges  of  the 
Exchange  bff  the  floor,  was  also  notified.  There  is  a  conflict  of  evi- 
dence as  to  whether  plaintiff  was  physically  prevented  from  going 
upon  the  floor,  but  the  evidence  is  sufficient  to  show  that  plaintiff 
was  excluded.  The  proof,  together  with  the  admissions  in  the  answer, 
made  out  plaintiff's  prima  facie  case,  and  the  burden  is  on  the  defend- 
ant to  show  that  such  interference  with  plaintiff's  rights  was  justified 
under  its  constitution  and  by-laws.    This  was  determined  on  demurrer 
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to  the  complaint  in  this  action,  under  the  name  of  Williamson  v. 
Wager,  90  App.  Div.  186,  86  N.  Y.  Supp.  684. 

The  answer  denies  that  plaintiff  has  been  a  member  since  Octobei 
5, 1900,  and  that  his  rights  of  membership  have  been  interfered  with. 
It  sets  up  a  number  of  separate  defenses.  The  first  defense  is  that 
on  October  4,  1900,  plaintiff  was  duly  tried  before  the  board  of 
directors  on  the  charge  of  obvious  fraud  in  connection  with  the 
transactions  of  his  firm,  and  expelled  in  accordance  with  the  pro- 
visions of  the  constitution  and  by-laws  of  the  Exchange;  that  his 
membership  terminated  on  that  day,  and  he  has  not  since  been  a 
member  of  the  Exchange.  The  expulsion  pleaded  means  expulsion 
after  a  proper  trial.  The  general  rule  governing  trials  by  voluntary 
associations  is  that  of  fair  play.  The  accused  must  have  notice  and 
an  opportunity  to  be  heard  in  his  own  defense,  to  confront  his  ac- 
cusers, and  to  examine  witnesses,  and  be  tried  by  an  impartial 
tribunal.  As  was  stated  in  Hutchinson  v.  Lawrence,  67  How.  Prac 
38,  55 : 

"In  every  ^oceedlng  before  a  clnb,  society,  or  association  having  for  its 
object  the  expnlslon  of  a  member,  the  member  Is  entitled  to  be  fully  and  fairly 
Informed  of  the  charge,  and  to  be  fully  and  fairly  heard." 

The  method  of  procedure  prescribed  by  the  constitution  and  by- 
laws of  the  association  must  be  followed,  and  all  their  requirements 
observed.  The  constitution  of  the  defendant  vests  the  government 
and  management  of  the  association  in  the  board  of  directors,  with 
power  to  try  all  charges  against  members.  The  by-laws  provide  that 
a  member  shall  have  a  place  of  business  where  all  notices  may  be 
served,  shall  notify  the  secretary  thereof,  and  give  written  notice  of 
any  change  of  such  place  of  business.    There  is  also  a  provision : 

"The  board  of  directors  •  •  •  shall  have  power  to  require  the  attend- 
ance of  any  member  of  the  association  as  a  witness  or  otherwise.  •  •  • 
For  the  purpose  of  securing  such  attendance,  *  •  •  written  notice  shall 
be  served  upon  such  member  requiring  blm  to  attend  in  person  *  *  *  by 
delivering  to  him  such  notice  or  leaving  the  same  at  his  office  or  residence." 

It  is  conceded  that  plaintiff  received  the  following  notice : 
"Tou  are  hereby  summoned  to  appear  before  the  board  of  directors  on 
Thursday,  October  4,  1900,  at  3 :30  p.  m.,  in  the  directors'  room,  to  give  such 
information  as  they  may  require  under  the  proylslons  of  article  13  of  the  con- 
stitution.    Yours  respectfully,  Rud.  Huben,  Sec'y." 

This  notice  had  printed  upon  its  back  the  by-law  above  quoted  as 
to  authority  to  require  attendance  of  any  member  as  a  witness  or 
otherwise.  It  is  contended  that  this  is  not  such  notice  as  fair  dealing 
requires.  The  notice  served  would  be  equally  applicable  to  the  sum- 
mons of  a  witness  as  to  the  summons  of  the  accused.  The  notice 
required  by  fair  play  is  a  notice  of  the  charges  preferred.  There  is 
no  provision  in  the  constitution  and  by-laws  for  service  of  a  notice 
of  the  charge.  Such  notice,  however,  is  required  in  fairness  to  the 
accused,  even  in  the  absence  of  any  provision  therefor  in  the  by-laws. 
Fritz  V.  Muck,  62  How.  Prac.  69.  A  mere  summons  to  appear  is  not 
sufficient,  but  the  accused  should  also  be  given  notice  of  the  charges 
preferred.  People  ex  rel.  Deverell  v.  Musical  Mut.  Protective  Union, 
118  N.  Y.  101,  23  N.  E.  129;  People  ex  rel.  Merschein  v.  Musical 
Union,  47  Hun,  273. 
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There  is  a  conflict  of  testimony  as  to  the  service  of  a  copy  of  the 
charges  in  this  case.  PlaintifF  states  that  the  summons  was  the  only 
paper  received,  and  the  defendant's  secretary  states  he  put  a  copy 
of  the  charges  in  the  same  envelope  as  contained  the  summons.  The 
burden  was  on  the  defendant  to  give  proof  of  service.  This  it  failed 
to  do,  as  its  messenger  states  he  does  not  know  what  the  envelope 
which  he  served  contained.  The  plaintiff,  however,  appeared  before 
the  board  of  directors.  The  charge  was  thereupon  read  to  him,  and 
a  copy  handed  to  him.  The  board  then  proceeded  with  the  trial. 
Plaintiff's  evidence  and  that  of  Mr.  Zeeman,  his  associate,  taken  be- 
fore the  investigating  committee,  was  read  aloud.  Each  of  them  was 
asked  if  the  evidence  as  read  was  correct.  Plaintiff  and  his  associate 
were  then  further  examined  at  some  length.  Plaintiff  was  asked 
whether  he  wished  to  examine  Mr.  Zeeman,  and  he  said,  "No,  sir." 
After  a  statement  had  been  made  by  his  associate  on  his  own  behalf 
the  president  asked  plaintiff  if  he  wished  to  make  any  statement  and 
he  replied : 

"No;  I  cannot  say  that  I  have  anything  farther  to  state." 

Judge  Bradley,  in  People  ex  rel.  D«verell  v.  Musical  Mut  Protect- 
ive Union,  118  N.  Y.  101, 107,  23  N.  E.  129, 130,  says : 

"^  the  relator,  when  he  appeared  pnrsnant  to  the  summona  served  on  him, 
bad  anhmltted  himself  to  the  Jurisdiction  of  the  board  of  directors  In  the  mat- 
ter. It  would  have  been  a  waiver  of  the  necessity  of  serving  him  with  the 
charges.  This  a  party  may  do  when  summoned  to  appear  before  any  tribunal 
having  Jurisdiction  of  the  subject-matter  involved." 

In  that  case  the  accused  denied  the  jurisdiction  of  the  board  and 
went  away,  and  no  charges  were  served  upon  him.  The  learned  judge 
continues : 

"The  cimdnaion  of  the  court  was  warranted  that  he  did  not  submit  himself 
to  the  Jorifldlctlim  of  the  board  for  the  purposes  of  the  proceeding,  and  that 
the  service  upon  him  of  the  charges  as  made  by  the  accusing  member  was  not 
waived.    No  steps  were  taken  In  it  while  the  relator  was  present." 

In  People  ex  rel.  Merscheim  v.  Musical  Union,  47  Hun,  273,  276, 
Mr.  Justice  Daniels  says : 

"The  relator,  by  his  appearance  at  the  time  and  place  mentioned  In  the 
summons,  did  not  deprive  himself  of  his  right  to  the  previous  service  of  a 
copy  of  the  charges  intended  to  be  made  the  subject  of  proof  against  him.  For 
on  sodi  appearance  he  denied  the  rig^t  of  the  directors  to  proceed  against  Iilm, 
and  refused  to  answer  the  cliarge  Inferentlally  referred  to  In  the  summons. 
If  he  bad  answered  the  summons  as  a  charge,  or  contested  the  case  before  the 
dliectom,  then  these  would  have  been  the  grounds  upon  which  a  waiver  of 
this  right  to  a  copy  of  the  charges  might  be  placed ;  but  he  did  nothing  of  the 


In  the  cases  cited  by  plaintiff  the  accused  either  was  not  present 
(Hutchinson  v.  Lawrence,  67  How.  Prac.  38;  Loubat  v.  Leroy,  40 
Hun,  646 ;  Fisher  v.  Keane,  L.  R.  11  Ch.  D,  353 ;  Gray  v.  Christian 
Society,  137  Mass.  329,  60  Am.  Rep.  310),  or,  if  present,  as  in  the  cases 
already  quoted,  raised  objection  as  to  the  jurisdiction.  Thus  in 
People  ex  rel.  Decker  v.  Hoboken  Turtle  Club  (Sup.)  14  N.  Y.  Supp. 
76,  Mr.  Justice  Van  Brunt  says: 
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"It  would  thus  appear  that  tbe  board  of  goTemora  did  not  obtain  Joriadlc- 
tlon  of  the  relator,  he  not  having  appeared  before  them,  and  their  action  -was 
unanthorized  by  the  constitution.'' 

In  Commonwealth  v.  Pennsylvania  Beneficial  Institution,  2  Serg. 
&  R.  141,  the  court  says: 

"If  he  Is  present  when  the  subject  Is  taken  np,  and  willing  to  entw  Into  the 
inquiry  immediately,  there  is  no  occa8l<m  for  fnrther  notice.  Bat  no  man 
should  be  expelled  in  his  absence  wltliout  notlca" 

I  have  not  overlooked  the  case  of  Downing  v.  St.  Columbia's 
Society,  10  Daly,  262,  in  which  Judge  Van  Hoesen  says : 

"It  does  not  mend  the  matter  that  Mr.  Downing  was  present  at  the  meet- 
ing. If  he  wwe  not  apprised  of  the  charges,  he  had  no  opportunity  of  bring- 
ing witnesses  to  prove  that  he  was  no  malingerer,  bnt  a  severe  snfferer  from 
a  painful  malady  that  was  hurrying  him  to  the  grave.  It  has  been  decided 
that,  though  a  member  attends,  and  enters  upon  his  defense,  he  does  not 
waive  his  right  to  a  notice  of  the  charges." 

Where  the  accused  makes  protest  and  denies  the  jurisdiction  of  the 
court,  he  undoubtedly  does  not  waive  the  objection  by  his  presence 
and  defense.  If  the  case  last  cited  is  authority  for  the  proposition 
that  the  accused  may  not  waive 'jurisdictional  defects,  it  has  not  been 
followed,  and  appears  to  be  overruled. 

Bacon  on  Benefit  Societies,  vol.  1  (3d  Ed.)  §  102,  says : 

"By  appearing  generally  the  member  waives  objections  as  to  notice  and  tbe 
regularity  of  the  appointment  of  the  tribunal." 

Angel  &  Ames  on  Corporations  (11th  Ed.)  p.  469,  §  421,  says : 

"This  notice  may,  of  course,  be  dispensed  with,  when  the  party  has  ap- 
peared at  the  meeting  and  either  defended  himself,  or  answered  or  confessed 
the  charge  against  him,  for  this  is  a  waivo:  of  his  right  to  notice." 

Proceeding  without  protesting  against  the  personnel  of  the  board 
was  one  of  the  reasons  for  holding  a  plea  of  invalidity  on  that  grround 
unavailable  in  White  v.  Brownell,  4  Abb.  Prac.  (N.  S.)  162,  201.  The 
law  in  this  state  was  settled  in  People  ex  rel.  Brewster  v.  Old 
Guard,  87  App.  Div.  478,  84  N.  Y.  Supp.  766,  affirmed  without 
opinion  178  N.  Y.  576,  70  N.  E.  1105.  Mr.  Justice  Patterson  there 
says,  writing  for  a  unanimous  court: 

"Tbe  gist  of  the  relator's  objection  is  that  be  was  not  tried  by  a  trlbnnal 
fairly  constituted.  *  *  *  In  the  case  at  bar  the  relator  submitted  to  the 
Jurisdiction,  accepted  the  court  as  constituted,  allowed  the  investigation  to 
proceed,  and  participated  in  it  to  the  very  end.  He  could  waive  his  objec- 
tion to  Jurisdiction,  if  there  were  any  (Pec^le  ex  rel.  Deverell  v.  Musical 
Mut.  Piotec.  Union,  118  N.  Y.  107,  28  N.  B.  129),  and  he  did  so.  By  his 
acquiescence  he  Induced  the  board  of  officers  to  proceed  with  the  investi- 
gation." 

The  jurisdictional  defect  there  claimed  and  held  to  be  waived  was 
that  the  trial  board  was  prejudiced,  but  the  jurisdictional  defect  urged 
in  the  case  cited  as  authority  was,  as  here,  failure  to  give  notice  in 
advance  of  the  charges.  The  plaintiff  in  the  case  at  bar  heard  and 
saw  the  charges.  He  was  present  during  the  entire  time  that  evi- 
dence was  presented,  and  heard  it  all.  He  was  given  an  opportunity 
to  cross-examine,  and  to  make  any  statement  he  desired.  He  ac- 
quiesced in  the  procedure,  and  made  no  objection  of  any  kind,  nor  any 
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request  for  further  oportunity  to  be  heard.  After  denying  his  guilt 
upon  being  examined  by  the  board  he  said  he  had  nothing  further  to 
state.  He  thereby  submitted  to  the  jurisdiction  of  the  board  that 
was  trying  him,  and  waived  the  necessity  of  serving  him  with  the 
charges  in  advance. 

It  is  further  contended  that  the  charge  was  not  sufficiently  specific. 
The  special  committee  "charge  Harry  L.  Williamson,  a  member  of 
the  firm  of  John  Zeeman  &  Co.,  up  to  August  16, 1900,  with  obvious 
fraud  and  false  pretense,  or  acts  detrimental  to  the  interest  and  wel- 
fare of  the  Exchange  in  connection  with  purchases  and  sales  of  stock 
supposed  to  be  made  for  Dr.  J.  H.  E.  Sands  between  June  15,  1900, 
and  August  16,  1900,  the  date  of  Mr.  Williamson's  withdrawal  from 
the  above  firm."  The  by-laws  of  the  Exchange  define  obvious  fraud 
or  false  pretense  as  a  failure  to  purchase  or  sell  any  security  when 
employed  so  to  do,  or  to  keep  a  record  of  each  transaction  in  a 
purchase  and  sales  book,  showing  date,  number  of  shares,  name  of 
security,  price,  and  broker  from  whom  bought,  or  to  whom  sold,  and 
to  furnish  the  customer  during  the  day  of  execution  of  the  order  with 
the  name  of  such  broker,  and,  if  bought  or  sold  in  another  exchange, 
the  name  of  such  exchange,  or,  publicly,  by  advertisement  or  circular 
letter,  offering  to  do  a  discretionary  business  or  conduct  any  so- 
called  syndicate  business.  Power  is  given  by  such  by-laws  to  the 
board  of  directors,  after  investigating  the  facts,  to  impose  the  penalty 
of  explusion.  In  view  of  the  definitions  I  am  of  opinion  that  the 
charge  is  sufficiently  specific.  Although  somewhat  indefinite  in  form, 
it  was  sufficient  to  fairly  inform  the  plaintiff  that  he  was  charged  with 
obvious  fraud,  defined  by  the  by-laws,  in  transactions  with  a  par- 
ticular customer  within  two  specified  months. 

In  People  ex  rel.  Johnson  v.  New  York  Produce  Exchange,  149 
N.  Y.  401,  44  N.  E.  84,  the  complaint  accused  a  member  of  the  New 
York  Produce  Exchange  of  "proceedings  inconsistent  with  just  and 
equitable  principles  of  trade  as  follows:  Nonfulfillment  of  contract 
of  November  16,  1892."  Chief  Judge  Andrews  (at  page  413  of  149 
N.  Y.,  page  87  of  44  N.  E.)  says: 

"To  require  technical  precision  In  com;dalnt8  of  this  character,  drawn  by 
merchants  or  business  men,  and  to  apply  to  them  the  strict  mle  of  pleading 
in  an  action  in  a  conrt  of  law,  would  greatly  embarrass,  and  many  times 
defeat,  the  disciplinary  regulations  of  such  associations.  Members  are  en- 
titled to  fair  dealing,  and  to  hare  their  substantial  rights  protected.  But 
the  proceedings  in  such  cases  are  necessarily  somewhat  summary,  and  mere 
informality,  when  substantial  rights  are  preserved,  ought  not  to  render  them 
void.  We  think  the  complaint  was  sufficient  in  form  and  substance  to  give 
jurisdiction  to  the  board  of  managers,  mider  the  by-law,  to  make  the  inquiry." 

The  plaintiff,  however,  made  no  objection  to  the  form  of  the 
charges  read  and  handed  him,  but  submitted  to  the  trial.  If  the 
charges  were  defective,  he  thereby  waived  the  defect.  People  ex  rel. 
Ward  V.  Uptown  Ass'n,  9  App.  Div.  191,  194,  41  N.  Y.  Supp.  154 ; 
Matter  of  Haebler  v.  New  York  Produce  Exchange,  149  N.  Y.  414, 
44  N.  E.  87.    In  the  case  last  cited  Judge  Martin  held : 

"If,  however,  the  complaint  was  insufficient,  yet,  as  the  relator  appeared, 
raised  no  objection  to  its  sufficiency,  and  tried  the  case  upon  its  merits,  it 
must  be  treated  as  sufficient,  and  any  objection  to  it  upon  that  ground  re- 
garded as  having  been  waived." 
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The  board  of  directors  was  properly  convened,  and  proceeded 
regularly  under  the  constitution.  The  plaintiff,  after  having  been 
given  a  fair  opportunity  to  be  heard,  was  expelled  by  a  two-thirds' 
vote,  as  provided  by  the  constitution  and  by-laws. 

Plaintiff  further  urges  that  the  evidence  presented  does  not  warrant 
his  explusion.  "It  being  shown  that  the  body  purporting  to  act  had 
jurisdiction  of  the  subject-matter  and  of  the  person,  and  that  they 
proceeded  regularly  under  the  rules  provided  for  their  guidance,  and 
that  they  thereafter  rendered  a  decision,  the  presumption  that  it  is 
founded  on  sufficient  evidence  arises;  and,  whUe  this  presumption  is 
not  conclusive,  it  rests  upon  the  one  who  assails  the  decision  to  show 
in  what  respect  it  ia  either  irregular  or  void."  Young  v.  Eames,  78 
App.  Div.  229,  239,  79  N.  Y.  Supp.  1068,  affirmed  181  N.  Y.  542,  73 
N.  E.  1134;  Neukirch  v.  Keppler,  56  App.  Div.  225,  231,  67  N.  Y. 
Supp.  710,  affirmed  174  N.  Y.  509,  66  N.  E.  1112.  The  entire  evi- 
dence on  which  plaintiff  was  tried  is  before  the  court.  The  rules  of 
law  controlling  upon  an  appeal  to  the  courts  from  the  determination 
of  such  quasi  judicial  tribunals  have  frequently  been  stated.  The 
court  is  not  to  determine  whether  it  would,  upon  the  merits,  have 
reached  the  same  or  a  different  conclusion,  or  whether  it  was  reason- 
able or  unreasonable.  It  is  to  inquire  whether  the  case  was  so  bare  of 
evidence  to  sustain  the  decision  that  no  honest  mind  could  reach  the 
conclusion  that  the  accused  was  guilty  of  the  charge.  There  must  be  a 
total  absence  of  evidence  to  support  the  sentence  of  explusion.  which 
is  equivalent  to  an  absence  of  jurisdiction  to  make  any  inquiry.  The 
proceedings  must  be  instigated  and  conducted  in  good  faith.  Young  v. 
Eames,  78  App.  Div.  229,  79  N.  Y.  Supp.  1068,  affirmed  181  N.  Y.  542, 
73  N.  E.  1134 ;  People  ex  rel.  Johnson  v.  New  York  Produce  Exchange, 
149  N.  Y.  401,  44  N.  E.  84;  Matter  of  Haebler  v.  New  York  Produce 
Exchange,  149  N.  Y.  414,  44  N.  E.  87;  Lewis  v.  Wilson,  121  N.  Y. 
284,  24  N.  E.  474;  Austin  v.  Dutcher,  56  App.  Div.  393,  67  N.  Y. 
Supp.  819.  These  rules  are  based  upon  the  fact  that,  when  the  mem- 
ber joins  such  an  association,  he  has  bound  himself  to  submit  to  the 
decision  of  the  agreed  tribunal.  In  this  Exchange  there  is  an  express 
stipulation  in  the  constitution  to  this  effect,  viz : 

"That  tbe  signing  of  the  constitution  of  this  association  shall  be  con- 
sidered as  an  obligation  and  pledge  of  each  member  to  abide  bj  the  same, 
and  any  amendments  thereto,  and  also  by  all  by-laws,  rules  or  regnlatlons 
which  may  be  hereafter  adopted." 

The  constitution  further  provides: 

"That  all  powers  necessary  for  the  government  and  management  of  the 
association  and  Its  concerns  shall  be  vested  In  the  board  of  directors.  They 
shall  have  power  to  try,  on  presentation,  all  offenses  under  or  against  the 
laws  of  the  association,  and  all  charges  against  members,  and  their  decision 
shall  be  final.  Shonld  any  member  of  this  association  be  guilty  of  obvious 
fraud,  of  which  tbe  board  of  directors  shall  be  the  Judge,  be  shall  (upon  con- 
viction by  a  vote  of  two-thirds  of  the  members  of  said  board)  be  expeUed." 

An  examination  of  the  testimony  upon  which  plaintiff  was  tried 
shows  that  sales  were  made  by  John  Zeeman  &  Co.  between  Tune  15, 
1900,  and  August  16,  1900,  supposed  to  be  for  Dr.  Sands.  The  or- 
ders were  not  executed  as  directed  and  reported  but  the  brokerage- 
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house  of  John  Zeeman  &  Co.  took  advantage  of  the  market  and 
bought  or  sold  at  other  figures.  Profits,  in  addition  to  commissions, 
were  made,  varying  from  one-quarter  to  three-eighths  per  cent.  Where 
a  profit  was  made,  it  was  added  to  the  commissions  account  of  the 
house.  Orders  were  crossed  and  not  executed  on  the  market.  Sales 
were  entered  in  the  names  of  brokers,  from  whom  or  to  whom  no  sale 
had  been  made.  Correct  reports  were  not  made  to  the  customers. 
Sales  were  made  of  which  records  were  not  kept.  Plaintiff  was  as- 
sociated with  John  Zeeman.  They  were  the  only  persons  doing 
business  as  John  Zeeman  &  Co.  Plaintiff  had  40  per  cent,  interest 
in  the  profits  which  he  received.  He  had  access  to  the  books  at  all 
times,  and  examined  them  occasionally,  and  talked  with  Mr.  Zeeman 
about  them.  Plaintiff  had  been  eight  years  a  member  of  the  Ex- 
change. Mr.  Zeeman,  who  had  no  previous  experience  as  a  broker, 
had  been  a  member  for  four  months.  Mr.  Zeeman  confessed  his  own 
guilt.  From  February  15th,  when  the  association  with  Mr.  Zeeman  was 
made,  to  May  15th,  plaintiff  was  the  active  member  on  the  floor  of  the 
Exchange.  From  May  15th  to  August  16th  he  had  charge  of  a  new 
Brooklyn  branch  office,  except  that  ne  was  away  tiiree  weeks  in  July. 
At  least  one  of  these  weeks  and  parts  of  other  days  in  July  were  spent 
on  the  floor  of  the  Exchange  executing  orders.  Dr.  Sands  came  to 
the  Brooklyn  office  in  response  to  a  circular  letter.  He  gave  orders 
at  the  Brooklyn  office,  and  insisted  that  plaintiff  handle  his  account. 
Mr.  Zeeman,  when  questioned  as  to  the  use  of  a  member's  name  in 
a  transaction  that  was  never  executed,  says:  "We  have  been  very 
careless  with  names."  When  examined  about  the  extra  one-eighth, 
Mr.  Zeeman  says: 

"Sometimes,  when  we  even  up  a  loss 'made  on  some  other  trade,  we  may 
not  report  a  trade  as  It  was.  Q.  If  you  sold  It  a  whole  per  cent  higher, 
would  yon  take  the  1  per  cent?  A.  (by  Mr.  Zeeman).  His  order  may  have 
bem  to  sell  it  at  1,  and  we  sold  it  at  one-fourth.  We  thought,  if  we 
would  give  it  to  him  at  an  one-eighth  he  would  be  satlsfled." 

In  another  place : 

"Q.  The  first  account  we  examined  you  on  you  took  one-elghtb  of  1  per 
cent,  from  your  customer,  and  on  the  last  account  you  blame  It  on  Williamson, 
A.  I  dont  blame  It  j>n  anybody.  I  am  only  saying  Mr.  Williamson  managed 
tlie  account  for  him.  He  probably  considered  himself  entitled  to  it  for  mak- 
ing tliat  money  for  him.  He  probably  thought  he  was  entitled  to  one-eighth 
commission.  The  doctor  was  satisfied.  He  made  about  $500  the  first  week 
he  was  there.  Q.  Did  you  ever  set  aside  anything  for  Williamson?  A.  I 
said  Mr.  Williamson  thought  he  was  entitled  to  one^lghth.  Q.  Did  you  ever 
pay  Um?    A.  I  suppose,  being  partners,  it  went  into  the  business." 

Concerning  the  early  relation  with  Dr.  Sands,  Mr.  Zeeman  says 
that,  when  he  discovered  how  plaintiff  was  handling  the  doctor's 
account,  he  told  plaintiff  he  wouldn't  have  any  discretionary  ac- 
counts. 

"Q.  Then  be  took  an  extra  one-eighth  because  he  was  handling  the  ac- 
count as  a  discretionary  account?  A.  I  don't  say  that  he  did  it.  I  only  sur- 
mlaelt." 

Upon  further  examination : 

"Q.  Did  yon  ever  confer  with  Mr.  Williamson  in  regard  to  the  methods 
of  doing  business  on  this  floor?    A.  Well,  of  course,  I  didn't  know  anything 
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about  the  business.    Anything  that  I  know  about  the  businem  I  wu  told 
by  8om^K>dy  else." 

When  pressed  to  give  answer  as  to  whether  the  idea  of  making^ 
these  extra  eighths  originated  with  Mr.  Williamson,  Mr.  Zeeman 
several  times  refused  to  answer.  After  plaintiff  had  admitted  that  he, 
as  an  experienced  broker,  advised  Mr.  Zeeman : 

"Q.  I  would  like  to  ask  Mr.  Zeeman  If  Mr.  WUIlamson  ever  advised  with 
him  In  reference  to  these  one-eighths  that  w»e  made  on  one  acconnt  and 
perhaps  lost  on  another.  Did  Mr.  Williamson  ever  give  you  any  advice  am 
that  point?    A.  I  decline  to  answer." 

Plaintiff  was  satisfied  to  deny  that  he  had  any  connection  with  the 
offenses,  and  stated  that  he  was  unable  to  explain  the  particular 
transactions.  He  also  denies  that  he  was  a  partner,  but  admits  he 
shared  in  the  profits.  Whether  there  was  a  technical  partnership  or 
not,  the  intimate  association  of  the  two  men  is  clear.  I  am  unable  to 
hold  that  the  case  is  bare  of  evidence  to  sustain  the  decision  against 
the  plaintiff. 

Plaintiff  further  urges  that  he  was  dumbfounded  at  the  hearing ;  that 
he  was  taken  by  surprise,  and  did  not  realize  he  was  on  trial.  I  am 
not  favorably  impressed  by  this  plea.  There  is  much  with  which  such 
claim  is  irreconcilable.  A  special  committee  had  been  appointed  in 
June  to  investigate  charges  against  members.  Plaintiff  was  examined 
by  this  committee  on  September  28,  and  asked  to  explain  the  fraudu- 
lent transactions.     At  that  examination  the  president  said: 

"Tou  know  that  you  are  responsible  for  that  state  of  affairs  as  a  partner 
of  the  concern.  It  Is  a  direct  violation  of  our  rules,  the  crossing  of  trader, 
bucket  Bh(^ping,  or  anything  of  that  kind  rendering  one  liable  to  ezpolslan.'' 

The  president  testifies  that  on  the  next  day  plaintiff  called  on  him 
and  requested  that  he  be  left  out,  and  was  told  that  his  case  would 
have  to  come  up  before  the  board,  and  that  he  could  make  his  plea 
there.  One  of  the  directors  testifies  that  after  the  special  conunittee 
meeting,  and  before  the  trial  by  the  directors,  he  was  requested  by 
plaintiff  to  intercede  for  plaintiff  with  the  board  of  directors.  Before 
the  trial  proceeded  plaintiff  admits  that  the  formal  charge  was  read 
and  a  copy  handed  to  him.  After  the  reading  of  thg  testimony  taken 
before  the  special  committee  questions  were  asked  Mr.  Zeeman  and 
plaintiff  which  obviously  referred  to  plaintiff's  individual  responsi- 
bility. The  opportunity  offered  to  cross-examine  and  to  make  any 
statement  were  clearly  signs  that  he  was  accused.  It  is  incredible 
that  any  intelligent  person  could  sit  through  such  an  ordeal  and  not 
realize  that  he  was  on  trial.  Plaintiff's  own  explanation,  given  on 
the  trial  before  me,  shows  that  he  did  realize  the  fact.  When  asked 
why  he  did  not  request  an  opportunity  to  produce  Dr.  Sands,  plain- 
tiff said :  "Because  I  could  not  see  any  evidence  that  was  detrimental 
to  me  in  any  way."  Plaintiff  took 'his  chances  before  the  tribunal 
upon  the  evidence  before  them.  He  made  no  claim  then  of  surprise 
and  no  request,  but  submitted  his  case.  He  cannot  now  complain  of 
the  verdict.  As  I  am  of  opinion  that  the  defendant  has  sustained  its 
first  defense,  it  is  not  necessary  to  consider  the  additional  defenses 
pleaded.  Membership  in  this  Exchange  affords  opportunity,  not 
only  for  an  honorable  and  profitable  business  career,  but  there  are 
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attached  to  such  membership  valuable  pecuniary  rights  and  benefits. 
I  have  examined  the  proceedings  thus  at  length,  having  in  mind  the 
serious  consequences  of  explusion.  The  action  of  the  association  in 
excluding  the  plaintiff  after  October  4,  1900,  is  justified.  It  appears 
that  plaintiff  had  the  fair  and  impartial  trial  which  justice  requires, 
and  there  was  evidence  to  support  the  charge  upon  which  the  direct- 
ors, who  were  to  be  the  judges  of  its  sufficiency,  could  base  their 
judgment  of  explusion. 
Judgment  for  the  defendant,  with  costs.    Submit  findings  on  notice. 


{iS  Mlac.  Bep.  IK.) 

PEOPLE  ez  rel.  LOUOHRAN  v.  FLYNN. 

(Supreme  Ck>iirt,  Special  Term,  New  Xork  Ooonty.    Angiut,  1905.) 

L  Habkah  Gobfub — Rstubn — Effect. 

A  retnm  to  a  writ  of  habeas  corpna,  which  showed  a  commitment  regu- 
lar tn  form,  directing  that  applicant  be  held  to  answer  for  a  violation  of 
the  liquor  tax  law,  and  showed  upon  its  face  that  the  magistrate  had 
Jurisdiction  to  commit,  required  the  dismissal  of  the  writ. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26,  Cent.  Dig.  Habeas  Corpus, 
|T9.] 

Z  Iktoxicatiiio    LIQD0B8— Ijquob  Tax    Cebtifioatb— Natubx   anr    Attsi- 

BTTTES. 

Uquor  tax  certificates,  though  differing  in  some  respects  from  excise 
licenses  and  tiavlng  additional  value  are  property  only  in  a  qualified  and 
testricted  sense. 

[lid.  Note. — For  cases  in  point,  see  vol  10,  Cent  Dig.  Constitational 
Law,  {  762 ;  vol.  29,  Cent  Dig.  Intoxicating  Liquors,  S§  103-105.] 

&  OoKSTrruTioNAi.  Law — Rkvooation  of  Liquob  Cebtificate — Vxn  Pkocxsb  of 
Law. 

The  failure  of  Laws  1906,  p.  1802,  c.  697,  providing  tor  the  revocation  of 
hotel  liquor  tax  certificates,  which  have  been  issued  for  a  place  which 
does  not  comply  with  the  provision  for  liquor  laws  as  to  hotels,  to  pro- 
Tide  for  notice  of  all  proceedings  therein,  does  not  render  the  statute 
unconstitutional,  nor  does  a  revocation  of  such  a  certificate  after  such 
proceedings  constitute  a  deprivation  of  property  without  due  process  of 
law. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10,  Cent.  Dig.  Constitutional 
Law,  tf  762,  780.] 

1  Same — Imfaibmknt  of  Obuoatioit  of  Codtbacts. 

Laws  1906,  p.  1862,  c.  697,  authorizing  the  revocation  of  liquor  tax  cer- 
ttflcates  Issued  to  hotels  which  do  not  comply  with  the  law,  is  not  objec- 
tionable as  Impairing  the  obligation  of  contracts. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  {  300.] 

Habeas  corpus  by  the  people,  on  the  relation  of  Patrick  Loughran, 
agunst  William  Flynn.  Writ  dismissed.  Reversed  on  Appeal,  96 
N.  Y.  Supp.  666. 

Application  for  a  writ  of  habeas  corpus  to  be  released  from  deten- 
tion upon  the  charge  of  having  trafficked  in  liquor  at  No.  2353  Third 
avenue.  New  York  City,  without  any  liquor  tax  certificate  in  the  prem- 
ises other  than  one  which  had  been  duly  revoked  under  the  provisions 
of  the  liquor  tax  law. 
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Julius  M.  Mayer,  Atty.  Gen.  (William  E.  Schenck,  H.  H.  Kellogg, 
and  S.  B.  Mead,  counsel  by  courtesy),  for  state  commissioner  of  excise. 
William  T.  Jerome,  Dist.  Atty.,  for  respondent. 

FITZGERALD,  J.  For  return  respondent  submits  a  commitment, 
regular  in  form,  directing  that  relator  be  held  to  answer  to  the  Court 
of  Special  Sessions  for  a  violation  of  the  liquor  tax  law.  From  the 
face  of  this  paper  it  appears  that  the  magistrate  had  jurisdiction  to 
commit.  This  return  would  require  a  dismissal  of  the  writ.  A  state- 
ment purporting  to-be  a  traverse,  however,  has  been  filed,  which  sets 
forth  facts  admitted  to  be  true,  by  which  it  is  established  that  relator 
was  the  holder  of  a  liquor  tax  certificate  issued  prior  to  the  passage 
of  chapter  697,  p.  1862,  of  the  Laws  of  1905 ;  that  after  this  enact- 
ment (acting  under  one  of  its  provisions)  his  certificate  was  revoked 
by  the  special  deputy  commissioner  of  excise  for  the  borroughs  of 
Manhattan  and  the  Bronx,  upon  the  report  of  the  superintendent  of 
buildings ;  and  that  such  proceeding  was  without  notice  to  him.  It  is 
claimed  that  the  revocation  so  made  was  void  in  law,  and  that  the  act 
authorizing  it  is  unconstitutional,  in  that  it  fails  to  provide  for  notice 
toholders  and  assumes  to  deprive  them  of  property  without  a  hearing, 
or,  in  other  words,  "without  due  process  of  law."  It  is  true  that  un- 
der the  statute  at  present  regulating  traffic  in  liquors  tax  certificates 
have  been  held  to  have  characteristics  and  value  which  did  not  attach 
to  excise  licenses  under  former  laws  (McNeeley  v.  Welz  166  N.  Y. 
124,  69  N.  E.  697),  but  when  they  are  referred  to  as  property  it  is 
manifest  that  the  term  is  applied  in  a  qualified  and  restricted  sense. 
It  cannot  be  seriously  contended  but  that  in  the  exercise  of  the  police 
power  regulations  may  be  adopted  involving  the  destruction  cff  prop- 
erty without  compensation  to  the  owners.  Cooley,  Const.  Lim.  (5th 
Ed.)  721 ;  Wynehamer  v.  People,  13  N.  Y.  378.  The  Legislature  could 
repeal  the  act  and  every  privilege  granted  under  it  would  cease ;  prop- 
erty interests  might  suffer,  but  in  a  legal  sense  no  pre^rty  right 
would  have  been  invaded,  for,  as  was  said  in  People  ex  rel.  Linsfeld 
V.  Murray,  4  App.  Div,  185,  38  N.  Y.  Supp.  909,  affirmed  149  N.  Y. 
367,  44  N.  E.  146,  32  L.  R.  A.  344: 

"It  would  be  Inherently  and  essentialljr  an  ezerclBe  of  the  police  power  of 
the  state." 

If,  then,  without  notice,  every  substantial  privilege  may  be  revoked 
by  repeal,  it  would  be  difficult  to  hold  (for  the  sole  reason  that  notice 
is  not  required  to  be  given  of  all  proceedings  taken  under  it)  that  a 
provision  purely  remedial  in  character  is  repugnant  to  the  fundamental 
law.  It  is  also  claimed  that  the  act  tends  to  impair  the  obligations 
of  a  contract,  but  that  position  is  untenable,  for  the  reason  that,  as- 
suming the  certificate  to  constitute  a  contract  between  the  state  and  the 
holder,  it  was  only  such  contract  as  the  parties  thereto  were  capable 
of  making.  If  it  gave  the  holder  certain  rights  for  the  term  of  one 
year  it  was  only  upon  the  implied  condition  that  the  act  remained  in 
force  for  that  period.  Matter  of  Hilliard,  25  App.  Div.  222,  49  N. 
Y.  Supp.  286.  If  the  certificate  was  obtained  by  false  material  state- 
ments relator  was  never  the  holder  of  a  valid  tax  certificate  (People 
ex  rel.  Ochs  v.  Hilliard,  81  App.  Div.  71,  80  N.  Y.  Supp.  792,  affirmed 
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178  N.  Y.  682,  70  N.  E.  1106),  and  the  state,  upon  discovery  of  the  mis- 
representations, would  be  entitled  to  rescind.  If  otherwise,  the  proof 
thereof  would  be  a  perfect  defense  upon  a  trial.  In  determining  this 
important  question  of  constitutionality  I  do  not  desire  to  be  understood 
as  expressing  any  opinion  upon  the  general  features  of  this  very  dras- 
tic act,  as  1  have  only  considered  such  provisions  thereof  as  were 
material  to  the  single  issue  presented.  In  the  language  of  an  authority 
of  the  highest  repute : 

"The  constitutional  and  unconstitutional  features  may  even  be  contained 
In  the  same  section  and  yet  be  perfectly  distinct  and  separable,  so  that  the 
first  may  stand  and  the  last  fall."    Oooley,  Const.  Um.  (7tb  Ed.)  247. 

Upon  the  return  and  all  the  papers  submitted  the  writ  allowed  herein 
must,  for  the  reasons  assigned,  be  dismissed. 
Writ  dismissed. 


PEOPLE  ex  rel.  LOUGHRAN  ▼.  FLYNN,  Warden. 
(Supreme  Court,  Appellate  Division,  First  Department    December  80,  1905.) 

1.  iRToxiCATmo  Ljqttobs — Ljquob  Tax  Cebtificati! — Propebtt. 

Where  a  person  paid  to  the  state  the  Uqucn:  tax  Imposed  by  Laws  1896, 
p.  46,  c.  112,  and  received  a  liquor  tax  certificate  which  under  snch  act  he 
was  authorized  to  surrender  at  any  time  during  the  year  for  which  it  was 
issued  and  receive  a  proportionate  amount  of  the  tax  paid.  In  case  he  bad 
obeyed  the  law,  and  was  also  authorized  to  assign  such  certificate,  which 
could  not  be  canceled,  except  by  Judicial  proceedings  provided  for,  the 
certificate  conferred  property  rights  of  which  the  holder  could  not  be  de- 
prived without  due  process  of  law. 

[Ed.  Note. — ^For  cases  -In  point,  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  {  780.] 

2.  COKSTITUTIOKAI,  LaW — LiQUOB  TAX  CeBTHICATB — ^DKFBrVATIOIT  OF  Pbofebtt 

— ^DuE  PsocESS  OF  Law. 

Laws  1905,  p.  1862,  c.  697,  in  so  far  as  it  authorizes  special  deputy  com- 
missioners of  excise  to  revoke  a  liquor  tax  certificate.  Issued  to  a  per- 
son prior  to  the  enactment  of  such  act  for  the  purpose  of  carrying  on 
traffic  in  liquor  in  connection  with  the  business  of  a  hotel,  on  the  ex  parte 
finding  of  the  superintendent  or  executive  officer  of  the  building  depart- 
ment of  a  city,  that  the  hotel  did  not  comply  with  the  laws  of  the  state 
and  locality  relating  to  hotels,  etc.,  without  giving  the  holder  of  the  certifi- 
cate an  <^portunity  to  be  heard  and  contest  the  facts  on  which  such  find- 
ing was  based,  is  unconstitutional,  as  a  deprivation  of  the  certificate 
holder's  property  without  due  process  of  law. 

(Ed.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Constitutional 
Law,  g  780.] 

Clarke  and  Laughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  Yoric  County. 

Habeas  corpus  by  the  people,  on  relation  of  Patrick  Loughran,  against 
William  Flynn,  as  warden  of  the  city  prison,  etc.  From  an  order  de- 
nying relator's  discharge  96  N.  Y.  Supp.  653),  he  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

D.  Cady  Herrick,  for  appellant. 

Edward  Sandford,  Asst.  Dist.  Atty,,  for  respondent. 

Julius  M.  Mayer,  Atty.  Gen.,  for  state  commissioner  of  excise. 
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INGRAHAM,  J.  The  question  presented  upon  this  apneal  is  wheth- 
er the  provisions  of  chapter  697,  p.  1862,  of  the  Laws  of  1905,  so  far 
as  they  direct  the  special  deputy  commissioner  of  excise  to  revoke 
a  liquor  tax  certificate  issued  to  a  person  intending  to  carry  on  the 
traffic  in  liquor  in  connection  with  the  business  of  a  hotel,  without 
notice  to  the  holder  of  the  liquor  tax  certificate  or  giving  him  an  op- 
portunity to  be  heard,  violates  any  provision  of  the  Constitution  of 
this  state.  Prior  to  the  1st  day  of  June,  1905,  the  relator  duly  paid 
the  tax,  and  applied  for  and  received  a  liquor  tax  certificate  to  traffic 
in  liquor  in  connection  with  the  business  of  keeping  a  hotel  at  No. 
2353  Third  avenue,  city  of  New  York,  pursuant  to  chapter  112,  p.  45, 
of  the  Laws  of  1896,  and  the  various  acts  amendatory  thereto.  By  the 
liquor  tax  law  (chapter  112,  p.  45,  Laws  1896),  there  was  substituted 
for  a  license  to  traffic  in  liquor  under  the  provisions  of  law  which  had 
been  in  effect  prior  to  that  time  a  system  of  taxation  by  which  a  tax 
was  imposed  upon  each  citzen  of  this  state  intending  to  engage  in  the 
liquor  business.     Subdivision  1  of  section  11  of  the  act  provides: 

"Upon  the  business  of  trafficking  In  liquor  to  be  drunk  upon  the  premises 
where  sold,  or  which  are  so  drunk,  whether  In  a  hotel,  restaurant,  saloon, 
store,  shop,  booth  or  other  place,  or  in  any  out  building,  yard  or  garden  apper- 
taining thereto  or  connected  therewith,  there  Is  assessed  an  excise  tax  to  be 
paid  by  every  corporation,  association,  copartnership  or  person  engaged  in 
such  traffic." 

By  section  17  provision  is  made  for  the  application  to  be  made  by 
each  person  desiring  to  engage  in  such  traffic  for  a  liquor  tax  certifi- 
cate. ^  This  application  must  state  the  name  of  the  applicant,  the 
premises  where  the  traffic  is  to  be  carried  on ;  under  what  subdivision 
of  section  11  of  the  act  the  traffic  in  liqu6r  is  to  be  carried  on,  and 
what  if  any  other  business  is  to  be  carried  on  or  in  connection  here- 
with or  on  the  same  premises  by  the  applicant.  Subdivision  9  of  sec- 
tion 17  provides  tliat  if  the  traffic  in  liquor  is  to  be  carried  on  in  con- 
nection with  the  business  of  keeping  a  hotel,  the  applicant  shall  also 
show  by  his  application  that  all  the  requirements  of  section  31  of  the 
act  in  relation  to  hotels  have  been  complied  with.  Section  18  re- 
quires the  applicant  to  give  a  bond,  and  section  19  provides : 

"When  the  provisions  of  sections  seventeen  and  eighteen  of  this  act  have 
been  complied  with  and  the  application  provided  for  In  section  seventeen  Is 
found  to  be  In  correct  form,  and  does  not  show  on  the  face  thereof  that  the 
applicant  Is  prohibited  from  trafficking  In  liquor  under  the  subdivision  of 
section  eleven  under  which  he  applies,  nor  at  the  place  where  the  traffic  is  to 
be  carried  on,  and  the  bond  required  by  section  eighteen  Is  found  to  be  correct 
as  to  its  form  and  the  sureties  thereon  are  approved  as  sufficient  by  the  county 
treasurer,  or  If  m  a  county  containing  a  city  of  the  first  class  by  the  special 
deputy  commissioner  for  such  county  •  •  •  shall  at  once  prepare  and 
Issue  to  the  corporation,  association,  copartnership  or  person  making  such  ap- 
plication and  filing  such  bond  and  paying  such  tax,  a  liquor  tax  certiflcate  In 
the  form  ];Krovided  for  in  this  act." 

Section  25  provided  that: 

"If  a  person  holding  a  liquor  tax  certiflcate  and  aathorlzed  to  sdl  liquors 
under  the  provisions  of  this  act,  against  whom  no  complaint,  prosecutioa  or 
action  Is  pending  on  account  of  any  violation  thereof,  and  who  shall  not  have 
violated  any  provision  of  the  liquor  tax  law  during  the  excise  yea.r  for  which 
such  certiflcate  was  Issued,  shall  voluntarily,  and  before  arrest  or  Indictment  tor 
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Tlolatlon  of  tbe  Ilqn<v  tax  law,  cease  to  traffic  In  Uqnon  during  the  term  for 
which  the  tax  Is  paid  nnder  such  certificate,  such  person  or  his  duly  author- 
ized attorney  may  surrender  such  tax  certificate  to  the  officer  who  Issued  the 
■ame  or  to  hla  successor  In  office  provided  that  such  tax  certificate  shall  hare 
at  least  one  month  to  run  at  the  time  of  such  snrrender.  *  •  *  Said  officer 
shall  thereupon  compute  the  amount  or  rebate  then  due  on  said  certificate  for 
tbe  unexpired  term  thereof,  and  shall  execute  duplicate  receipts  therefor. 
*  *  *  One  of  such  receipts  said  officer  shall  deliver  to  the  person  entitled 
thereto,  and  tbe  other  of  such  receipts  he  shall  immediately  transmit,  with  the 
surendered  certificate  and  the  petition  for  the  cancellation  threof  to  the  state 
commissioner  of  excise.  If  within  thirty  days  from  the  date  of  the  receipt 
of  such  certificate  by  the  state  commissioner  of  excise,  the  person  surrender- 
ing such  certificate  shall  be  arrested  or  indicted  for  a  Tlolatlon  of  the  liquor 
tax  law,  or  proceedings  shall  be  instituted  for  the  cancellation  of  such  certifi- 
cate, or  an  action  shall  be  commenced  against  him  for  penalties,  such  petition 
shall  not  be  granted  until  the  final  determination  of  such  proceedings  or  ac- 
tion ;  and  If  ttie  said  petitioner  be  convicted,  or  said  action  or  proc^ding  be 
determined  against  him,  said  certificate  shall  be  cancelled  and  all  rebate 
thereon  shall  be  forfeited,  but  if  such  petitioner  be  acquitted,  and  such  pro- 
ceeding or  action  against  him  be  dismissed  on  the  merits  the  state  commis- 
sioner of  excise  shall  prepare  two  orders  for  tbe  payment  of  such  rebate,  one 
order  for  the  one  half  thereof,  directed  to  the  state  treasurer,  to  be  paid  by 
him,  on  .the  certificate  of  tbe  comptroller,  and  one  order  for  one  half  of  such 
rebate,  directed  to  the  fiscal  officer  of  tbe  proper  locality,  to  be  paid  by  such 
fiscal  officer  out  of  any  excise  or  other  moneys  of  such  locality  applicable  there- 
to. *  *  *  If  a  corporation,  association  or  copartnership  holding  a  liquor  tax 
certificate  shall  be  dissolved,  or  a  receiver  or  assignee  be  appointed  therefor, 
or  a  receiver,  assignee  or  committee  of  the  property  of  a  person  holding  a 
liquor  tax  certificate  be  appointed  during  the  time  for  which  such  certificate 
was  granted,  or  a  person  holding  a  liquor  tax  certificate  shall  die  during  the 
term  for  which  such  tax  certidcate  was  given,  such  corporation,  association, 
copartnership  or  receiver  or  assignee,  or  tbe  administrator  or  executor  of  the 
estate  of  such  person,  or  the  person  or  persons  who  may  succeed  in  such  busi- 
ness, or  a  committee  of  the  property  of  a  person  adjudged  to  be  incompetent, 
may  in  like  manner  surrender  such  liquor  tax  certificate ;  or  they  may  continue 
to  carry  on  such  business,  upon  such  premises,  for  the  balance  of  the  term 
for  which  such  tax  was  paid  and  the  certificate  given." 

Section  27  provides  that  a  liquor  tax  certificate  may  be  sold,  assigned 
or  transferred  during  the  time  for  which  it  was  granted  to  any  cor- 
poration, association,  copartnership  or  person  not  forbidden  to  traffic 
in  Hquors  under  this  act,  upon  the  consent  of  the  officer  who  issued 
the  license  or  his  successor  in  office ;  provided,  however,  that  no  such 
sale,  assignment  or  transfer  shall  be  made  except  in  accordance  with 
the  provisions  of  the  liquor  tax  law.  Section  28  provides  for  a  review 
by  certiorari  of  the  refusal  to  issue  or  transfer  a  liquor  tax  certificate. 
Subdivision  2  of  that  section  provides: 

"At  any  time  after  a  liquor  tax  certificate  has  been  issued  to  any  corpora- 
tion, association,  copartnership  or  person  under  section  11  of  this  act,  said 
liquor  tax  certificate  may  be  revoked  and  cancelled  If  material  statements  in 
thie  application  of  the  holder  of  such  certificate  were  false,  or  if  the  consents 
required  by  section  17  are  not  properly  filed  as  required  by  said  section,  or  if 
tbe  bolder  of  said  certificate  was  not  for  any  reason  entitled  to  receive  or  hold 
the  same,  or  to  traffic  in  liquors,  or  If  any  provision  of  this  act  Is  violated  at 
the  place  designated  In  said  certificate  as  the  place  where  such  traffic  is  to  be 
carried  on." 

Provision  is  then  made  for  a  judicial  determination  by  a  justice  of 
the  Supreme  Court  or  the  Special  Term  of  the  Supreme  Court,  based 
upon  a  petition  stating  the  facts  upon  which  the  cancellation  is  claim- 
96  N.Y.8.— 42 
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ed  and  requiring  the  issue  of  an  order  requiring  the  holder  of  such 
certificate  to  sho>v  cause  before  a  justice  of  the  Supreme  Court  or 
at  a  Special  Term  of  the  Supreme  Court  on  a  day  spedned  why  an  order 
revoking  and  canceling  such  liquor  tax  certificate  uiould  not  t>e  granted. 
A  copy  of  such  petition  and  order  is  required  to  be  served  upon  the 
holder  of  such  certificate,  and  upon  the  officer  issuing  the  certificate  or 
his  successor  in  office,  in  the  manner  directed  by  such  order,  not  less 
than  five  days  before  the  return  day  thereof.  On  the  day  specified  in 
sucK  order,  the  justice,  judge,  or  court  before  whom  the  same  is  re- 
turnable shall  grant  such  order  revoking  and  canceling  the  said  liquor 
tax  certificate,  unless  the  holder  of  said  liquor  tax  certificate  shall  pre- 
sent and  file  an  answer  to  said  petition  denying  each  and  every  viola- 
tion of  the  liquor  tax  law  alleged  in  the  petition,  and  raising  an  issue 
as  to  any  of  the  facts  material  to  the  granting  of  such  order,  in  which 
event  the  said  justice,  judge,  or  court  shall  hear  the  proofs  of  Ae 
parties  in  relation  to  the  allegations  of  the  petition  or  answer.  If  the 
evidence  establishes  any  of  the  facts  hereinbefore  set  forth  as  sufficient 
to  revQke  and  cancel  a  certificate,  an  order  shall  be  granted  by  said 
justice,  judge,  or  court  revoking  and  canceling  such  certificate.  Said 
order  shall  also  provide  that  the  holder  of  said  liquor  tax  certificate, 
or  any  other  person  having  such  certificate  in  his  possession  or  under 
his  control,  shall  forthwith  surrender  said  certificate  to  the  officer  who 
issued  the  same  or  to  his  successor  in  office. 

Section  30  specified  the  persons  to  whom  liquor  shall  not  be  sold  or 
given  away,  and  what  are  illegal  sales  and  selling.  Subdivisicm  "k" 
of  section  31  provides  that  the  holder  of  a  liquor  tax  certificate  imder 
subdivision  1  of  section  11  of  the  act,  who  is  the  keeper  of  a  hotel,  may 
sell  liquor  to  the  guests  of  such  hotel,  except  to  such  persons  who  arc 
described  in  clauses  1,  2,  3,  4,  5,  and  6  of  section  30  of  the  act,  with 
their  meals,  or  in  their  rooms  therein,  except  within  the  hours  of  1 
o'clock  and.  6  o'clock  in  the  morning.  The  section  then  defines  the 
term  hotel,  and  who  are  guests  within  the  meaning  of  this  section. 

Section  33  provides  that  any  person  engaged  in  the  traffic  of  liquors, 
whether  as  officer  of  a  corporation  or  association,  or  a»  a  member  of 
a  copartnership  or  an  individual,  shall,  upon  conviction  of  a  violation 
of  any  of  the  provisions  of  this  act,  be  liable  for  and  suffer  the  penalties 
imposed  therein. 

Section  34  specifies  the  penalties  for  the  violation  of  this  act  Sub- 
division 2  of  section  34  provides  that  any  corporation,  association,  co- 
partnership or  person,  who  shall  make  any  false  statement  in  the  ap- 
plication required  to  be  presented  to  the  county  treasurer  or  otherofficer 
to  obtain  a  liquor  tax  c«tificate,  or  to  obtain  a  transfer  thereof,  or  who 
shall  violate  any  of  the  provisions  of  sections  11,  21,  22,  23,  24,  30,  or 
31,  shall  be  guilty  of  a  misdemeanor  and  shall  forfeit  the  liquor  tax 
certificate,  and  be  deprived  of  all  rights  and  privileges  thereunder,  and 
to  any  right  to  a  rebate  of  any  portion  of  the  tax  paid  thereon,  and 
such  certificates  shall  be  surrendered  to  the  officer  who  issues  them,  or 
to  his  succes.sor  in  office,  who  shall  immediately  forward  the  same  to  the 
state  commissioner  of  excise  for  cancellation. 

SecticMi  42  provides  for  the  collection  of  penalties  to  be  recovered 
from  any  corporation,  association,  copartnership  or  persons  who  shall 
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traflBc  in  liquor  contrary  to  the  provisions  of  the  liquor  tax  law,  or  who 
shall  make  a  false  statement  upon  application  for  a  liquor  tax  cer- 
tificate, to  be  recovered  by  the  state  commissioner  of  excise  in  an  ac- 
tion brought  in  his  name  as  such  commissioner. 

This  analysis  of  the  act  shows  that  a  person  receiving  a  liquor  tax 
certificate  based  upon  the  payment  of  the  amount  assessed  as  a  tax 
acquires  certain  vested  rights.  He  has  paid  to  the  state  a  sum  of 
money  as  a  condition  that  he  may  conduct  a  business,  which  t2y  the 
imposition  of  a  tax  becomes  a  legal  business,  for  one  year  from  the 
1st  of  May,  in  which  the  tax  was  paid.  In  consideration  of  the  pay- 
ment of  this  sum  of  money,  the  state  issues  to  him  a  liquor  tax  cer- 
tiiicate,  and  by  an  express  provision  of  subdivision  "k"  of  section  31 
the  holder  of  a  liquor  tax  certificate  who  is  a  keeper  of  a  hotel  is  au- 
thorized to  sell  liquors  to  the  guests  of  the  said  hotel.  By  the  express 
provision  of  the  act  there  was  reserved  to  the  holder  of  me  liquor  tax 
certificate  the  right  to  have  the  same  canceled  at  any  time  during  the 
year,  and  if  he  has  not  been  arrested  for  a  violation  of  the  liquor  tax 
law,  and  no  proceeding  based  upon  such  a  violation  is  pending  against 
him,  he  becomes  entitled  to  receive  from  the  state  and  local  authorites  a 
proporticmate  amount  of  the  money  that  he  has  paid  to  the  state  for 
the  permission  to  carry  on  the  business  during  the  year.  He  is  au- 
thorized to  assign  the  right  to  transact  the  business,  for  which  he  had 
paid.  The  state  does  not  reserve  the  right  to  cancel  the  certificate  or 
interfere  with  the  person  who  had  paid  the  tax  during  the  period  for 
which  the  tax  had  been  paid,  except  upon  conviction  of  the  holder  of 
die  certificate  in  a  judicial  proceeding  to  which  he  must  be  a  party; 
and  an  order  revoking  the  certificate  can  only  be  made  upon  proof 
in  a  prtx:eeding  to  which  the  holder  of  the  certificate  is  a  party,  where 
the  evidence  establishes  that  the  holder  had  been  guilty  of  an  act  which 
the  statute  provides  shall  be  a  cause  for  the  cancellation  of  the  certifi- 
cate. It  was  under  this  law  that  the  relator  prior  to  June  1,  1905,  paid 
to  the  state  the  sum  of  $1,200.  He  had  the  right  on  July  1st,  if  no 
proceedings  were  pending  against  him  based  upon  a  violation  of  the 
law,  to  present  his  certificate  for  cancellation,  and  if  that  were  done 
he  was  entitled  to  receive  back  eleven-twelfths  of  the  sum  which  he 
had  paid.  He  paid  the  money  to  the  state  upon  the  express  provi- 
sion giving  him  that  right,  and  the  state  could  revoke  the  certificate 
only  after  a  judicial  proceeding  in  the  Supreme  Court,  based  upon 
proof  that  the  holder  had  violated  some  provisions  of  the  act. 

On  June  3,  1905,  chapter  697,  p.  1862,  of  the  Laws  of  that  year 
was  passed.  Section  1  of  that  act  provides  that  during  the  year  1905, 
a  special  deputy  commissioner  of  excise  or  county  treasurer  empowered 
to  issue  a  liquor  tax  certificate,  under  subdivision  1  of  section  11,  of 
the  liquor  tax  law,  who  has  issued  a  liquor  tax  certificate  upon  a  state- 
ment by  which  it  appears  that  the  business  of  keeping  a  hotel  is  to  be 
carried  on  in  connection  with  the  traffic  in  liquors  on  the  premises  for 
which  such  certificate  is  applied  for,  shall  at  any  time  after  the  issuance 
of  such  certificate  at  the  request  of  a  taxpayer,  serve  or  cause  to  be 
served  upon  the  superintendent  or  executive  officer  of  the  building  de- 
partment of  the  city,  in  which  such  declared  hotel  building  is  situated, 
a  notice  stating  that  an  application  has  been  made  to  carry  on  the  busi- 
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ness  of  trafficking  in  liquor  in  connection  with  the  business  of  keep- 
ing a  hotel.  Within  30  days  after  the  receipt  of  such  notice,  the  of- 
ficer receiving  the  same  is  required  to  cause  an  inspection  of  the  build- 
ing and  premises  of  such  declared  hotel,  and  to  file  with  the  special 
deputy  commissioner  a  written  report  statin^f  whether  or  not  such 
building  and  premises  complied  with  the  provisions  of  the  laws,  ordi- 
nances, rules  and  regulations  of  the  state  and  locality  relating  to  hotels, 
and  also  with  the  provisions  of  subdivisions  1  and  3  of  section  31  of 
the  liquor  tax  law.  Section  2  provides  that  if  it  shall  appear  irom 
such  report  that  the  declared  hotel  building  referred  to  in  the  applica- 
tion does  not  comply  with  the  provisions  of  the  liquor  tax  law  as  to 
hotels,  or  the  laws  or  ordinances  relating  to  the  fireproof  construction 
of  hotels,  the  said  special  deputy  commissioner  of  excise  shall  revoke 
any  liquor  tax  certificate  issued  to  any  person  proposing  to  carry  on 
the  traffic  in  liquor  at  such  place  in  connection  with  the  business  of 
keeping  a  hotel,  and  the  said  deputy  commissioner  of  excise  shall  im- 
mediately notify,  such  chief  executive  officer  of  the  building  depart- 
ment that  such  liquor  tax  certificate  has  been  revoked.  Every  super- 
intendent or  other  officer  of  the  building  department,  upon  receiving 
such  notice,  shall  at  once  notify  the  owner  and  oqcupant  of  said  build- 
ing that  the  building  does  not  comply  with  the  laws,  ordinances,  and 
regulations  in  relation  to  hotels,  and  shall  cause  the  use  of  such  build- 
ing as  a  hotel  to  cease  within  10  days  after  the  notification  and  shall 
cause  all  partitions  forming  bedrooms  and  which  were  formerly  used 
in  connection  with  a  hotel  or  saloon  in  such  building  to  be  removed 
within  30  days.  No  notice  is  to  be  given  to  the  owner  of  the  tax 
certificate  until  after  it  is  revoked,  and  he  has  no  opportunity  of  know- 
ing that  a  proceeding  is  commenced  against  him  until  he  receives  the 
notice  that  his  liquor  tax  certificate  has  been  canceled  and  revoked. 
He  has  no  opportunity,  either  before  or  after  the  revocation,  to  dis- 
pute the  fact  certified  by  the  superintendent  of  buildings,  no  opportuni- 
ty to  be  heard  whether  his  case  comes  within  the  act;  but  without 
notice  to  him  and  without  a  judgment  of  any  court  or  tribunal,  the 
right  acquired  by  him  on  the  payment  of  the  tax,  including  the  right 
to  surrender  the  certificate  and  receive  back  a  proportion  of  the  money 
paid  for  the  right  to  carry  on  the  business  is  revoked,  and  the  superin- 
tendent of  buildings  is  directed  to  enter  his  premises  and  to  remove 
therefrom  all  partitions  forming  bedrooms  which  were  formerly  used  in 
connection  with  the  hotel  or  saloon  in  such  building. 

The  holder  of  this  certificate  has  had  no  notice  of  any  proceeding 
against  him.  No  court  has  deicided  that  he  has  violated  this  act  or 
been  guilty  of  any  offense.  The  state  has  $1,200  of  his  money  paid 
under  a  statute  which  in  express  terms  authorized  him,  in  consideration 
of  that  payment,  to  sell  liquor  to  guests  in  his  hotel  for  one  year  from 
May  1,  1905,  reserving  to  him  the  right  to  surrender  the  certificate  and 
receive  back  a  proportion  of  the  money  paid  if  he  should  discontinue 
that  business,  and  which  in  substance  provided  that  the  certificate  could 
not  be  revoked  except  by  an  order  of  the  Supreme  Court  or  a  justice 
thereof  upon  notice  to  him  based  upon  proof  of  a  violation  by  him  of  the 
provisions  of  the  act.  In  this  proceeding,  because  the  relator  refused  to 
recognize  such  revocation,  he  is  held  for  the  commission  of  a  crime. 
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It  is  claimed  that  this  certificate  is  void  if  the  applicant  had  been  guil- 
ty of  any  misstatement  in  his  application.  Assuming  that  to  be  true, 
before  the  fact  could  be  determined  against  him  and  his  property  right 
destroyed,  he  was  entitled  to  notice  of  the  charge  made  against  him 
and  an  opportunity  to  contest  the  accusation  of  there  having  been  a 
misstatement  in  his  application.  If  the  protection  afforded  by  the  Con- 
stitution means  anything,  it  means  that  a  person  is  entitled  to  his  day 
in  court  and  to  contest  the  charge  against  him  and  to  be  heard  thereon, 
before  his  property  can  be  taken  from  him  and  his  rights  destroyed. 

That  the  holder  of  a  liquor  tax  certificate  acquires  upon  the  pay- 
ment of  the  tax  a  right  which  the  court  will  protect  has  been  expressly 
decided  by  the  Court  of  Appeals  in  Matter  of  Lyman,  160  N.  Y.  96, 
54  N.  E.  577.  The  court,  m  affirming  an  order  dismissing  a  proceed- 
ing to  revoke  a  certificate,  said : 

"The  company  paid  the  tax  on  procuring  the  certificate,  but  the  commission- 
er claims  that  this  certificate  thus  procured  had  been  forfeited  because  sales 
of  beer  were  made  upon  the  grounds  by  the  holder  at  another  place  than  that 
described  therein.  •  •  •  Liquor  tax  certificates,  or  the  right  to  engage 
in  the  sale  of  liquors,  constitute  under  the  present  law,  a  species  of  property 
transferable  by  the  party  procuring  the  sale.  The  privilege  or  right  which 
it  confers  upon  the  holder  cannot  be  revoked  except  In  the  manner  and  for  the 
causes  prescribed  in  the  statute.  The  holder  may  invoke  the  general  rules  of 
law  for  the  protection  of  property  In  any  proceeding  having  for  Its  object  the 
forfeiture  or  destruction  of  the  right  which  the  certificate  confers." 

Peck  V.  Gargill,  167  N.  Y.  391,  60  N.  E.  775,  53  L.  R.  A.  888,  was 
an  appeal  from  an  order  revoking  and  canceling  a  liquor  tax  certifi- 
cate. In  that  case  Judge  O'Brien,  in  delivering  the  opinion  of  the 
court,  says : 

"These  certiflcatea  are  recognized  by  the  statute  under  which  they  are  Issued 
as  a  species  of  property  transferable  from  one  to  another.  They  are  the  evi- 
dence of  a  right  or  privilege  to  carry  on  a  certain  kind  of  business,  issued  by 
the  state  to  theindividnal;  and  hence  a  thing  of  pecuniary  value.  In  this 
case,  the  holder  of  the  certificate  has  been  deprived  of  it  by  the  order  appealed 
from,  which  revoked  and  canceled  it  This  has  been  done  on  the  ground  that 
be  has  been  guilty  of  a  violation  of  the  law  by  selling  liquor  on  Simday.  The 
order  so  adjudges.  No  one  has  testified,  or  even  alleged,  that  he  committed 
that  offense.  The  petitioner  does  allege  that  he  is  Informed  and  believes 
that  the  holder  of  the  certificate  has  been  selling  beer,  whisky  and  wine  dur- 
ing the  last  three  months,  on  Sunday,  and  that  is  absolutely  the  only  allega- 
tion of  proof  In  the  record  to  uphold  the  order  complained  of.  *  *  •  When 
the  law  required  that  the  facts  shall  be  stated,  as  the  basis  of  a  summary 
iwoceedlng  to  forfeit  the  right  to  carry  on  business  by  reason  of  acts  which 
constitute  a  crime.  It  is  not  compiled  with  by  the  presentation  of  a  petition, 
every  allegation  of  which  is  upon  Information  and  belief,  without  even  a 
statement  of  the  sources  of  the  Information  or  the  grounds  of  the  belief.  The 
liberty  and  property  or  personal  rights  of  the  citlEen  have  practically  no  pro- 
tection If  they  can  be  taken  away  or  destroyed  by  such  a  proceeding  on  the 
part  of  any  one  who  is  willing  to  become  a  party  to  such  a  controversy,  and 
without  producing  any  proof  whatever  of  the  acts  constituting  the  ofTense 
charged." 

.A.11  of  this  opinion  was  not  concurred  in  bjr  a  majority  of  the  judges, 
but  there  was  no  dissent  from  this  proposition.  And  Martin,  J.,  in 
concurring,  says: 

"While  It  has  been  said  that  a  tax  certificate  possesses  some  of  the  elements 
of  proper^,  and  to  an  extent  may  be  so  regarded,  still  it  Is  at  most  a  qualified 
property,  subject  to  all  the  provisions  of  the  statute  and  may  be  cance' 
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destroyed  In  the  manner  spedfled.  In  other  words,  the  right  of  property  is  a 
conditional  one,  which  Is  snbject  to  all  the  contingencies  provided  for  by  the 
statute,  among  which  Is  the  llaUUty  of  being  canceled  and  annulled  for  one 
of  the  reasons  specified  In  the  statute." 

In  Niles  v.  Mathusa,  162  N.  Y.  546,  57  N.  E.  184,  the  right  acquired 
under  such  liquor  tax  certificate  was  before  the  court,  me  question 
being,  whether  the  holder  of  such  certificate  could  mortgage  it  to  se- 
cure the  pajonent  of  a  stun  of  nwney,  and  in  determining  tlut  question 
the  court  said : 

"^he  oertlflcate  differs  essentially  from  the  licenses  issued  under  former  ex- 
cise laws;  It  may  be  surrendered  and  the  unearned  portion  of  the  tax  Is  re- 
turned; It  can  be  assigned,  subject  to  the  limitations  of  statute,  and  If  the 
holder  dies  it  Is  an  asset  In  the  hands  of  his  executor  or  administrator  who 
may  collect  the  rebate.  The  certificate  Is  undoubtedly  personal  property  un- 
der accepted  definitions,  but  it  remains  to  be  considered  whether  it  is  in  legal 
contemplation  a  cliattel.'' 

And  as  a  conclusion  the  court  says : 

'^he  liquor  tax  certificate  is  personal  property,  but  it  is  not  a  chatty  within 
the  purview  of  the  chattel  mortgage  act" 

It  must,  I  think,  be  conceded  that  the  person  who  paid  to  the  state 
the  tax  imposed  by  this  act  and  received  a  liquor  tax  certificate  there- 
by acquired  a  property  right  to  protect  whidi  he  was  entitled  to  ap- 
peal to  the  courts.  This  property  right,  of  course,  was  subject  to  the 
conditions  imposed  by  the  statute,  and  it  was  subject  to  be  rendered 
valueless  by  the  procedure  provided  in  the  statute  for  its  revocation. 
But,  under  the  statute,  when  the  plaintiff's  certificate  was  issued,  it 
could  only  be  revoked  or  canceled  by  a  judicial  determination  in  a  pro- 
ceeding to  which  the  holder  of  the  certificate  was  a  party,  and  in  which 
he  had  an  opportunity  of  being  heard.  For  the  Legislature,  to  de- 
prive the  holder  of  the  certificate  of  his  property  right,  without  judicial 
proceeding,  and  without  the  opportunity  of  being  heard,  seems  to  me 
to  be  a  plain  violation  of  the  constitutional  provision  that  no  person 
shall  be  dqwived  of  life,  liberty,  or  property  without  due  process  of 
law.  Once  establish  the  fact  that  tfaie  owner  of  such  certificate  ac- 
quires by  it  a  property  right,  whatever  it  may  be  called,  he  can  only 
be  deprived  of  that  property  right  by  due  process  of  law ;  and  any  at- 
tempt of  the  Legislature  to  divest  him  of  it  without  notice,  and  with- 
out an  opportunity  of  contesting  the  alleged  facts  upon  which  it  is 
sought  so  to  divest  him,  is  depriving  him  of  property  without  due  pro- 
cess of  law.  "No  citizen  shall  arbitrarily  be  deprived  of  his  life,  liber- 
ty, or  property.  This  the  Legislature  cannot  do  nor  authorize  to  be 
done.  *  *  *  It  may,  however,  be  stated  generally  that  due  process 
of  law  requires  an  orderly  proceeding  adapted  to  the  nature  of  Uie  case 
in  which  the  citizen  has  an  opportunity  to  be  heard  and  to  defend,  en- 
force and  protect  his  rights.  A  hearing  or  an  <q)portunity  to  be  heard 
is  absolutely  essential.  We  cannot  conceive  of  due  process  of  law 
without  this."     Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289. 

In  other  cases  where  the  question  has  been  presented,  it  hsis  beer 
held  that  an -act  which  in  effect  destroys  property  or  a  property  right 
without  an  opportunity  to  its  owner  of  being  heard,  is  depriving  a 
person  of  his  property  without  due  process  of  law.    Matter  of  Jacobs, 
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98  N.  Y.  98/50  Am.  Rep.  636;  Oilman  v.  Tucker,  128  N.  Y.  190,  28 
N.  E.  1040,  13  L.  R.  A.  304,  26  Am.  St.  Rep.  464;  Colon  v.  Lisk,  153 
N.  Y.  188,  47  N.  E.  302,  60  Am.  St.  Rep.  609.  And  the  same  princi- 
ple has  been  reaffirmed  in  a  late  case  in  the  Supreme  Court  of  the 
United  States;  Muhlker  v.  New  York  &  Harlem  R.  R.  Co.,  197  U.  S. 
544,  86  Sup.  Ct  622,  49  L.  Ed.  872.    There  the  court  said: 

"The  command  of  the  state,  tbe  duty  of  the  railroad  to  obey,  may  encoun- 
ter the  loTiolabillty  of  private  property.  And  in  performing  the  duties  de- 
volved upon  It,  a  railroad  may  be  required  to  exercise  the  right  of  eminent 
domain.  We  do  not,  therefore,  solve  the  question  In  this  case  by  reference 
to  the  power  of  the  state,  and  the  duty  of  the  railroads ;  tbe  rights  of  abutting 
property  owners  must  be  considered,  and  against  titielr  infringement  plaintiff 
urges  tbe  contract  clause  of  the  Ck>nstltutlon  of  the  United  States  and  the 
fourteentii  amendment  The  latter  Is  Invoked  because  the  act  of  1892  does 
not  provide  for  compensation  to  property  owners,  and  tbe  former  on  account 
of  the  conditions  upon  which  the  strip  of  land  constituting  the  avenue  was 
conveyed  to  the  city." 

And  the  court  concluded  that  if  it  was  the  state,  and  not  the  rail- 
roads, which  did  the  injury  to  plaintiff's  property,  that  permission  or 
command  of  the  state  can  give  no  power  to  invade  private  rights,  even 
for  a  public  purpose  without  payment  of  compensation. 

The  state  has  received  the  relator's  money,  for  which  it  authorized 
him  to  conduct  a  certain  business  within  the  state  for  one  year,  the 
right  to  be  subject  to  revocation  and  cancellation  as  a  result  of  a  judi- 
cial proceeding  to  which  the  relator  must  be  a  party.  That  right  is 
held  to  be  a  property  right,  and  can  only  be  revoked,  canceled  or  de- 
stroyed by  a  judicial  proceeding  in  conformity  with  the  grant  of  the 
right ;  and  for  the  state  to  attempt  by  a  legislative  enactment  to  revoke 
and  cancel  the  right  acquired  by  this  certificate  without  notice  to  the 
holder  is  the  taking  of  property  without  due  process  of  law  and,  as  I 
view  it,  in  direct  violation  of  the  constitutional  provisions  guarantying 
the  protection  of  the  owners  of  property.  •  We  are  only  discussing 
an  act  that  affects  certificates  issued  before  its  passage,  and  this  decision 
affects  only  that  act. 

It  follows,  therefore,  that  the  order  appealed  from  must  be  reversed, 
and  relator  discharged. 

O'BRIEN,  P.  J.,  and  PATTERSON,  J.,  concur. 

CLARKE,  J.  I  dissent.  It  is  and  always  has  been  the  law  of  this 
state  that  the  regulation  of  the  trafHc  in  liquors  is  part  of  the  police 
power.  In  the  exercise  of  that  power  the  Legislature  has  provided  that 
a  license  procured  by  false  statements  as  to  certain  easily,  ascertainable 
physical  facts  shall  be  revoked  by  one  state  officer  on  an  official  report 
made  after  inspection  by  another  public  officer,  of  the  nonexistence  of 
those  physical  requirements  in  the  building  in  which  the  liquor  is  to  be 
sold.  To  hold  that  a  license  to  sell  liquor  obtained  by  such  a  fraud  so 
established  may  not  be  so  revoked  upon  the  ground  that  thereby  a  con- 
stitutional right  is  violated,  does  not  seem  to  me  to  accord  with  the 
matured  views  of  the  courts  of  this  state.  There  are  expressions  in 
some  opinions  which  may  be  cited  in  support  thereof.  It  seems  to  me 
they  have  been  withdrawn  or  overruled.    In  People  ex  rel.  Ochs  v.  Hil- 
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liard,  81  App.  Div.  71,  80  N.  Y.  Supp.  792,  affirmed  178  N.  Y.  582,  70 
N.  E.  1106,  no  proceedings  of  any  kind  had  been  taken  against  the 
certificate  holders,  either  criminally  or  civilly,  nor  had  their  license  been 
taken  away.  The  building  for  which  it  had  been  issued  had  burned 
down  and  the  assignees  of  the  certificate,  who  had  advanced  the  money 
to  pay  the  tax  attempted  to  obtain  the  rebate  from  the  state.  Notwith- 
standing the  fact  that  these  innocent  third  parties,  who  had  advanced 
their  money  on  the  strength  of  the  provisions  of  law  in  regard  to  re- 
bates, were  ignorant  of  tiie  false  statements  in  the  application  apoa 
which  the  certificate  was  granted,  the  court  said : 

"Any  false  statements  in  the  application  In  that  regard  vitiated  the  certifi- 
cate In  their  hands  and  In  the  hands  of  their  assignee  as  well.  Inasmuch  as 
they  were  not  eligible  to  trafSc  In  the  liquor  business,  the  certificate  laeued  to 
them  on  their  false  representation  was  void" — and  tiieir  proceeding  was  dis- 
missed. 

In  Lyman  v.  Schermerhom,  167  N.  Y.  115,  60  N.  E.  326,  it  was  said: 

"The  false  statement  upon  which  he  procured  It  overreached  the  certificate 
itself,  and  at  the  election  of  the  state  rendered  It  void  ab  Initio.    •    •    • 
When  the  state  withdraws  that  approval  and  asserts  that  the  certlflcate  af- 
fords no  protection  to  its  holder,  the  bond  which  was  given  In  ccHislderation  of 
such  protection  ceases  to  be  supported  by  It" 

The  statute  here  in  consideration  is  a  method  provided  by  which  the 
state  exercises  its  election  to  declare  the  certificate  obtained  by  fraud 
to  be  void  ab  initio.  It  seems  to  me  to  be  well  within  the  police  power, 
and,  so  far  as  it  provides  for  the  revocation  of  the  certificate,  valid.  By 
chapter  578,  p.  1242,  of  the  Laws  of  1866,  licenses  to  sell  liquor  taken 
out  under  the  provisions  of  the  excise  law  of  1857  were  revoked.  The 
Court  of  Appeals,  in  Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y. 
657,  said : 

"It,  In  terms.  It  is  true,  revokes  licenses  granted  under  the  act  of  1857,  but 
that  Is  no  encroachment  upon  any  right  secured  to  the  citizen  as  inviolable  by 
the  fundamental  law."  The  licenses  "form  a  portion  of  the  internal  police 
system  of  the  state ;  are  Issued  in  the  exercise  of  its  police  powers,  and  are  sub- 
ject to  the  direction  of  the  state  government,  which  may  modify,  revoke  or 
continue  them,  as  it  may  deem  fit," 

And  it  held  the  act  constitutional 

The  present  liquor  tax  law  expressly  terminated  all  outstanding  li- 
censes. In  People  ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  867, 44  N.  E. 
146, 32  L.  R.  A.  344,  the  Court  of  Appeals  held  this  to  be  constitutional 
as  a  law  enacted  under  the  police  power. 

In  my  opinion  the  order  should  be  affirmed. 

LAUGHLIN,  J.,  concurs. 
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(48  Mlac.  Bep.  221.) 

BAMBERGER  ▼.  AMERICAN  SURETY  CO. 

(Supreme  Court,  Appellate  Diylsiou,  Second  Department    November  24, 1005.) 

1.  JlTDOHENT  AOAnrST  ADinRIBTRATOB — ASBIONMEKT. 

A  Judgment  against  an  admlniatrator  on  a  claim  againat  a  decedent's 
estate  Is  assignable,  under  Code  Civ.  Proc.  }'  1910,  providing  that  any 
claim  or  demand  can  be  transferred,  except  in  certain  spedUSed  cases, 
not  including  such  judgments. 

2.  Pasties — Plaikthts — Rkal  Pabtt  tn  Intebest. 

Where  a  Judgment  against  an  administrator  on  a  claim  against  a 
decedent's  estate  was  assigned  to  plaintiff,  he  thereby  became  the  real 
party  in  Interest,  and  was  required  to  bring  all  proceedings  for  the  en- 
forcement thereof  In  his  own  name  as  provided  by  Code  Civ.  Proc.  {g 
449,  1909. 

8.  Executors  aitd  Administbatobs — Actioit  on  Bom) — Pebsoitb  Entitled  to 
Site. 

Code  Civ.  Proc.  |  2607,  provides  that  when  an  execution  on  the  sur- 
rogate's decree  against  an  administrator  has  been  returned  wholly  or 
partially  unsatisfied,  an  action  to  recover  the  sum  remaining  uncollected 
may  be  maintained  on  his  official  bond  by  and  In  the  name  of  the  person 
In  whose  favor  tbe  decree  was  made.  Held,  that  where  a  Judgment 
against  an  administrator  was  assigned  to  plaintiff,  such  section  did  not 
preclude  plaintiff  from  maintaining  an  action  on  the  administrator's  bond 
in  his  own  name,  wliich  he  was  required  to  do  if  at  all,  as  the  real 
party  in  Interest 

4.  Sahb — Pleading. 

Code  Civ.  Proc.  (  2607,  authorizes  an  action  on  the  bond  of  an 
administrator  where  execution  has  been  returned  unsatisfied  on  a  Judg- 
ment recovered  against  such  administrator,  and  declares  that  If  the 
principal  debtor  is  a  resident  of  the  state,  the  execution  must  have  been 
issued  to  the  county  where  he  resides.  Held,  that  a  complaint  cm  a 
Judgment  against  an  administrator  was  not  objectionable  for  failure  to 
allege  that  the  administrator  was  a  resident  of  the  county  to  which  the 
execution  whlpb  was  returned  unsatisfied  was  Issued,  as  required  by  Code 
Civ.  Proc.  t  2WW. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Ira  L.  Bamberger  against  the  American  Surety  Com- 
pany of  New  York.  From  an  interlocutory  judgment  overruling  a 
demurrer  to  the  complaint,  defendant  appeals.     Affirmed. 

The  following  is  the  opinion  of  the  court,  per  Garretson,  J.,  at  Spe- 
cial Term: 

The  language  of  section  2607  of  the  Code  of  Civil  Procedure  should  not  be 
construed  according  to  the  strict  letter  thereof ;  and  so  that  no  person  having 
an  interest  in  the  enforcement  of  the  surrogate's  decree  can  maintain  an  ac- 
tion upon  the  official  bond  of  an  administrator  other  than  the  person  in  whose 
favor  tbe  decree  was  made.  Assuming  that  the  allegations  of  fact  set  forth 
in  the  complaint  are  true,  and  gathering  therefrom  every  Inference  most  favor- 
able to  the  plaintiff,  it  appears,  among  other  things,  that  the  plaintiff  Is  tbe 
owner  by  assignment  from  Charles  O.  Gall  of  a  claim  against  tbe  estate  of 
Joseph  Gall,  deceased,  and  also  of  a  Judgment  recovered  upon  such  claim  by 
Charles  O.  Gall  against  Amelia  Gall  as  administratrix  of,  etc.,  of  Joseph  Gall, 
deceased,  on  or  about  October  16,  1897;  that  on  or  about  May  4,  1904,  a  de- 
cree was  made  by  the  surrogate  of  Kings  county  upon  the  Judicial  settlement 
of  the  accounts  of  the  administratrix,  and  that  thereby  she  was  directed  to 
pay  to  said  Charles  G.  Gall  certain  sums  of  money  in  i>art  payment  and  dis- 
charge of  his  said  claim  against  the  estate. 

The  assignment  of  the  claim  and  Judgment  carried  with  them  all  the  rights 
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and  benefits  exlstlnK  or  to  come  under  the  decree,  and  wbether  the  assign- 
ment was  made  before  or  after  Its  entry.  The  assignee  owns  the  claim  and 
judgment  The  sums  of  money  were  directed  by  the  decree  to  be  paid  on  ac- 
count thereof.  The  plalntUF  is  the  only  person  Interested  In  the  recovery  of 
such  sums,  and  can  alone  pursue  the  remedies  afforded  by  the  law  for  their 
recovery.  The  claim  was  assignable  (Ckide  CIt.  Proc.  (  1910)  and  the  transfer 
thereof  passed  an  interest  which  the  plaintifl  can  enforce  by  an  action  «r 
special  proceeding  in  his  own  name  as  Charles  O.  Oall  might  have  done  (Id. 
(  1909).  Plaintiff,  being  the  real  party  in  Interest,  Is  bound  to  sue  In  his  own 
name.  Id.  {  449.  Had  the  action  been  brought  in  the  name  of  the  assignor,  de- 
fendant could  have  effectually  interposed  the  defense  available  from  this  sec- 
tion. Sections  814  and  2067  should  be  read  and  construed  In  connection  with 
sections  449,  1909,  1910,  for  the  purpose  of  determining  their  effect  in  respect 
to  each  other,  for  they  are  deemed  to  have  been  enacted  simultaneously  (Id. 
(  8385).  It  may  be  observed  that  if  none  but  the  person  in  whose  favor  a  de- 
cree is  made  can  sue  on  an  official  bond  under  section  2607,  the  executor,  ad- 
ministrator, trustee  in  bankruptcy,  or  general  assignee  for  the  boiefit  of  criedlt- 
ors  of  such  person  cannot  bring  such  a  suit 

Section  2607  also  provided:  "If  the  principal  debtor  la  a  resident  of  the 
state,  the  execution  must  have  been  issued  to  the  county  where  he  resides." 
And  the  learned  counsel  for  the  defendant  says  that  the  omission  to  so  allege 
is  a  defect  which  goes  to  the  sufficiency  of  the  cause  of  action.  The  bond  is 
set  forth  at  length  in  the  complaint  and  therein  the  principal  debtor  Is  de- 
scribed as  being  of  "Na  990  LiSfayette  Avenue,  Brooklyn,  New  York,"  which  was 
and  Is  in  the  county  of  Kings  to  which  county  the  execution  was  issued,  and 
it  may  be  presumed  that  this  county  was,  and  has  continued  to  be,  her  place 
of  residence.  But  granting  that  such  allegation  is  wholly  wanting,  the  omis- 
sion is  not  fatal.  There  is  no  Illegal  presumption  arising  therefrom.  If  any 
presumption  is  to  be  indulged  In  on  the  subject  it  Is  that  the  execution  was 
Issued  to  the  proper  officer.  At  all  events  it  Is  not  to  be  presumed  otherwise 
from  the  absence  of  the  allegation.  See  Campbell  v.  Foster,  35  N.  Y.,  at  page 
363.  The  cases  of  Hood  v.  Hood,  85  N.  Y.  661;  Nana  v.  Oakley,  122  N.  Y. 
631,  26  N.  B.  263 ;  Hood  v.  Hayward,  124  N.  Y.  1,  26  N.  E.  331 ;  Prentiss  v. 
Weatberly,  68  Hun,  114,  22  N.  Y.  Supp.  680,  cited  by  the  learned  counsel  for 
the  plaintiff  as  bearing  upon  the  question  firstly  above  considered,  seem  to  me 
not  to  be  inconsistent  or  at  variance  with  the  conclusion  reached  thereon. 

If  the  foregoing  views  are  correct  as  they  are  believed  tk  be,  the  plaintiff 
has  legal  capacity  to  sue,  there  Is  no  defect  of  parties  plaintiff,  and  the  cmn- 
plaint  states  facts  sufficient  to  constitute  a  cause  of  action. 

There  should  be  judgment  for  the  plaintiff  upon  the  demurrer,  with  costs, 
with  leave  to  the  defendant  to  answer  within  20  days  on  payment  of  costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JTENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

Henry  C.  Willcox,  for  appellant. 
Ira  Leo  Bamberger,  for  respondent. 

PER  CURIAM.  Interlocutory  judgment  overruling  demurrer  to 
the  complaint  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice  Gar- 
retson  at  Special  Term. 

(109  App.  Div.  560.) 

DARRAGH  v.  ROWS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1906.) 

1.  Pleading — CBOBB-CoMPLAiirt — Reliiv  against  Codefendahts. 

Where  plaintiff  in  a  suit  to  follow  alleged  trust  funds  Into  land  brings 
in  as  defendants  ail  parties  in  Interest  including  a  vendee  of  the  land, 
alleging  that  such  vendee  claims  an  Interest  in  the  premises,  the  vendee 
may  set  up  his  equities  as  a  bona  fide  purchaser  and  ask  for  affirma- 
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tlTe  relief  agalmt  Ills  codefendants,  ^tliont  aiklng  for  rsUef  against 
plaintiff,  otber  tlian  that  his  equities  be  declared  superior  to  plaintUTs. 

2.  Blbctioh  or  Beuxdixs — ^iNOOHSiaTxiroT  or  Ai/ikbnativb  Remedies. 

PlaintUTs  mother  died  intestate,  seised  of  certain  land.  After  her 
dMth  her  husband,  plaintiff's  stepfather,  placed  on  record  a  forged  deed, 
purporting  to  have  been  executed  by  plaintiff's  mother  in  her  lifetime, 
conveying  such  land  to  her  husband.  He  then  sold  the  land  and  in- 
vested the  proceeds  in  another  piece  of  land.  Held;  that  plaintiff  could 
not  have  the  forged  deed  set  aside,  and  the  title  to  the  land  of  which 
his  mother  died  seised  adjudged  to  be  in  him,  and  at  the  same  time  trace 
the  proceeds  of  the  sale  of  such  land  into  the  land  purchased  .by  his  step- 
father, and  have  a  Hen  declared  on  it 

3.  Tkusts — CoNSTBUonoN  Trusts — Foixowiso  Tbust  Pbopebty. 

Where  a  forged  deed  to  land  of  which  an  intestate  died  seised  was 
made  and  recorded,  and  the  grantee  in  the  forged  deed  sold  and  con- 
veyed the  land  to  another,  investing  the  proceeds  of  the  sale  in  other 
land,  an  heir  of  the  intestate  could  follow  the  land  of  which  the  intestate 
died  seised,  as  the  title  thereto  was  never  devested  from  its  rightful  owner 
by  the  forged  deed,  but  could  not  follow  the  proceeds  of  the  sale  of 
such  land  Into  the  land  purchased  with  such  proceeds. 

4.  PlEAOINa — DXUTJBBEB   TO    AlTSWEB — RELATIOIT    BAOK    TO    OOKFLAINT. 

A  demurrer  to  an  answer  to  a  complaint  which  states  no  cause  of 
action  is  bad. 

[Ed.  Note.— For  cases  In  point,  see  voL  39,  Cent  Dig.  Pleading,  M  S41> 
642,  544^.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  Darragh  against  Margaret  R.  Rowe  and  others. 
From  a  judgment  overruling  a  demurrer  to  the  separate  answer  of 
defendant  Henry  M.  Goldberg,  plaintiff  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON. CLARKE,  and  HOUGHTON,  JJ. 

J.  Wilson  Bryant,  for  appellant. 
Julius. H.  Cohn,  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  Mary  J,  Stothers,  the 
mother  of  the  plaintiff,  was  seised  in  fee  simple  and  was  the  lawful 
owner  of  a  certain  piece  of  property  in  the  borough  of  the  Bronx, 
on  150th  street,  and  also  another  parcel  situated  on  14:2d  street ;  that 
said  Mary  J.  Stothers  died  intestate  February  10,  1902;  that  John 
Stothers,"the  husband  of  said  Mary  J.  Stothers,  and  the  stepfather  of 
plaintiff,  died  December  13,  1904,  leaving  a  last  will  and  testament, 
under  which  letters  testamentary  were  issued  to  the  defendants  Mar- 
garet and  Louise  Rowe  his  daughters ;  that  after  the  death  of  Mary 
J.  Stothers,  and  on  February  26,  1902,  there  was  recorded  in  the 
register's  office,  what  purported  to  be  a  deed  from  Mary  J.  Stothers 
to  John  Stothers,  bearing  date  April  4,  1890,  purporting  to  have  been 
acknowledged  on  April  4, 1890,  conveying  the  said  premises ;  that  the 
said  Mary  J.  Stothers  did  not  make,  sign,  or  deliver  said  alleged  deed, 
and  no  consideration  was  paid  therefor;  that  Mary  J.  Stothers  did 
convey  by  deed  of  March  16,  1898,  the  property  on  150th  street,  but 
never  conveyed  the  property  on  142d  street,  and  died  seised  and  pos- 
.sessed  of  the  same ;  that  plaintiff  is  justly  entitled  to  his  share  of  said 
premises  as  an  heir  at  law  of  said  Mary  J.  Stothers,  his  mother ;  that 
defendant  Williams  claims  to  have  purchased  said  premises  from 
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John  Stothers  in  Nbvember  1902,  but  that  said  Williams'  claim  is  sub- 
ject to  the  rights  of  plaintiff  and  subordinate  thereto ;  that  the  mon- 
eys received  by  said  John  Stothers  from  said  Williams  was  used  to 
purchase  the  premises  bought  by  said  John  Stothers  from  Harvey  J. 
Conkey,  from  whom  he  received  a  deed  dated  and  recorded  May  21, 
1903,  to  a  piece  of  property  on  143d  street ;  that  said  John  Stothers, 
at  the  time  he  invested  said  fund  in  said  lot,  knew  that  he  was  dealing 
with  the  money  belonging  to  Mary  J.  Stothers,  deceased,  and  such 
instrument  was  made  for  the  use  and  benefit  of  the  said  Mary  J. 
Stothers  and  her  heirs,  and  the  plaintiff,  as  such  heir,  is  entitled  to  his 
share  thereof  and  has  an  interest  and  property  right  in  said  prem- 
ises by  reason  of  said  investment ;  that  defendant  Goldberg  claims  an 
interest  in  such  last-mentioned  premises  by  reason  of  an  assignment 
of  a  contract  for  the  sale  of  the  same  made  by  John  Stothers  with  one 
May  Shiff,  who  has  assigned  same  to  said  defendant,  but  such  interest 
and  claim  of  the  defendant  Goldberg  is  subordinate  to  the  rights  and 
interest  of  the  plaintiff — ^and  demanded  that  the  alleged  deed,  dated 
April  4,  1890,  recorded  February  26,  1902,  be  decreed  null  and  void, 
and  be  canceled;  that  Mary  J.  Stothers  be  adjudged  to  have  died 
seised  of  the  premises  in  142d  street;  that  plaintiff,  as  heir  at  law, 
be  entitled  to  the  premises  in  question  and  reinvested  with  the  title 
in  fee  simple  absolute;  that  it  be  adjudged  that  John  Stothers  in- 
vested the  proceeds  of  said  premises  in  the  lot  in  143d  street  for  the 
benefit  of  Mary  J.  Stothers ;  that  he  holds  the  same  in  trust  for  plain- 
tiff; and  that  the  said  title  to  said  lot  be  impressed  with  a  trust  ac- 
cordingly for  the  benefit  of  the  plaintiff.  In  short,  he  asks  that  the 
alleged  bogus  deed  be  set  aside,  and  the  conveyance  under  it,  and  he 
be  reinvested  with  the  title  to  the  142d  street  lot,  and  also  that  the 
proceeds  of  the  lot  be  followed  into  the  143d  street  lot,  and  a  trust 
therefor  impressed  thereon. 

The  defendant  Goldberg  answered  as  a  separate  defense,  and  also 
as  a  partial  defense,  and  also  by  way  of  counterclaim  and  affirmative 
relief  he  alleged  that  on  the  20th  of  October,  1904,  John  Stothers  was 
the  owner  in  fee  simple  and  held  the  legal  title  of  the  premises  de- 
scribed in  the  8th  paragraph  of  the  complaint — ^that  is,  the  premises 
on  143d  street  purchased  from  Conkey  May  21,  1903 — ^and  was  in 
the  actual  possession  thereof ;  that  May  Shiff  believed  said  Stothers 
to  be  the  owner  at  law  and  in  eqijity  of  said  premises,  and  on  said  day 
agreed  with  him  in  writing  for  the  purchase  thereof  for  $4,000,  and 
paid  him  $250  as  part  of  the  purchase  price,  and  thereafter  for  a 
valuable  consideration  assigned  the  said  contract  to  this  defendant ; 
that  said  May  Shiff  was  an  innocent  purchaser,  and  in  good  faith  and 
for  valuable  consideration  entered  into  said  contract  with  Stothers, 
and  defendant  likewise  was  an  innocent  purchaser  of  the  assigfnment 
thereof,  and  without  any  knowledge,  express  or  implied,  of  any  of  the 
facts  recited  in  the  complaint,  and  without  any  knowledge  of  the  source 
of  the  funds  or  money  with  which  Stothers  had  purchased  the  prem- 
ises ;  that  both  said  Shiff  and  defendant  paid  the  $250  in  good  faith 
and  incurred  damages  and  expenses  in  the  examination  of  the  title, 
and  are  ready  and  willing  to  complete  the  purchase  and  pay  the  bal- 
ance of  the  price ;  that  defendant  is  the  true  owner  in  equity  of  the 
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said  premises ;  and  that  his  rights  and  equities  are  superior  and  para- 
mount to  those  of  the  plaintiff.  For  a  further  separate  defense-  and 
counterclaim  against  the  plaintiff  and  the  defendant's  codefendants 
Rowe,  individually  and  as  executrices  of  Stothers,  the  defendant  re- 
peats the  foregoing  allegations  and  continues :  That  on  the  day  set 
for  closing  the  title,  December  2,  1904,  he  attended  at  the  place  for 
closing  the  same,  ready  to  and  did  oflfer  to  comply  with  the  contract, 
and  duly  tendered  the  balance  of  the  purchase  price,  and  that  said 
Stothers  refused  to  perform;  that  thereafter,  and  on  December  13, 
1904,  said  Stothers  died,  leaving  a  last  will  and  testament,  which  was 
duly  probated,  and  said  defendants  Rowe  were  appointed  executrices, 
with  full  power  of  sale ;  that  by  said  will  said  Stothers  gave,  devised, 
and  bequeathed  all  of  his  property,  real,  personal,  and  mixed,  to  the 
defendants  Rowe  equally ;  that  the  defendant  has  always  been  ready 
to  perform  and  has  offered  so  to  do,  but  said  defendants  Rowe, 
though  demanded,  have  on  their  part  refused  to  perform;  that  the 
residue  of  said  purchase  money  has  been  ready  and  unproductive 
since  December  2,  1904,  and  defendant  has  suffered  damage  in  the 
loss  of  interest  and  income;  that  the  real  value  of  said  premises  on 
the  2d  of  December,  1904,  was,  and  now  is,  about  $2,500  in  excess 
of  the  purchase  price  as  fixed,  and  the  defendant  could  have  since  re- 
sold for  an  amount  of  $2,000  in  excess,  and  has  been  damaged  in  the 
sum  of  $2,500  by  the  refusal  of  John  Stothers,  his  heirs  and  executri- 
ces, to  complete  said  contract  of  purchase  and  sale,  and  has  been 
further  damaged  in  that  he  has  incurred  liabilities  and  expense  in 
searching  the  title.  Defendant  demanded  judgment  dismissing  the 
complaint  as  against  him  and  that  the  ultimate  rights  of  the  de- 
fendants as  between  themselves  be  determined;  that  the  defendants 
Rowe,  or  any  other  party  to  this  action  adjudged  to  have  the  owner- 
ship of  the  premises,  be  required  to  specifically  perform  the  contract 
of  sale,  or,  if  such  relief  cannot  be  had,  that  this  defendant  be  ad- 
judged to  have  an  equitable  lien  upon  the  said  premises  superior  to 
the  lien  or  equity  of  any  other  party  to  this  action  for  his  payments, 
expenses,  and  damages  aforesaid,  including  the  value  of  this  contract ; 
or  that,  if  no  equitable  relief  can  be  had,  he  have  a  money  judgment 
against  the  defendants  Rowe,  and  such  other  relief  as  may  be  just  and 
equitable. 

The  plaintiff  demurred  to  the  several  affirmative  defenses  inter- 
pose as  counterclaims.  The  demurrer  was  overruled,  and  from  the 
mterlocutory  judgment  entered  thereon  plaintiff  appeals. 

The  plaintiff  having  made  Goldberg  a  party  defendant  and  having 
alleged  that  he  "claims  an  interest  in  the  premises,"  Goldberg  had  the 
right  to  set  up  the  facts  upon  which  his  claim  was  based,  and,  as 
all  the  parties  in  interest  were  before  the  court,  to  ask  for  affirmative 
relief.  It  is  conceded  that  so  far  as  the  defendants  Rowe  are  con- 
cerned the  answer  is  good.  PlaintiflFs  claims  that,  as  he  claims  title 
as  heir  through  his  mother,  he  is  not  concerned  or  answerable  for 
any  of  the  acts  of  John  Stothers,  his  stepfather,  through  whom  Gold- 
berg gets  his  claim.  The  difficulty  is  that  the  property  on  143d 
street,  upon  which  Goldberg  asserts  a  claim,  was  never  the  property 
of  Mrs.  Stothers,  plaintiff's  mother.    It  was  bought  by  John  Stothers 
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Upwards  of  a  year  after  Mrs.  Stothers'  death.  The  claim  of  plaintiff 
is  that  he  can  trace  into  this  property  the  money  obtained  by  John 
Stothers  from  the  fraudulent  sale  of  the  142d  street  property  in  No- 
vember, 1902,  which  property  did  belong  to  his  mother. 

There  are  two  answers  to  the  demurrer:  First.  He  asks  in  the 
same  complaint  to  have  set  aside  the  deed  to  Williams  of  the  142d 
street  property,  and  to  have  the  title  adjudged  to  be  in  him,  and  at 
the  same  time  to  trace  the  proceeds  of  that  sale  into  the  143d  street 
lot,  and  have  his  lien  declared  on  that;  that  is,  to  eat  his  cake  and 
have  it,  too.  If  he  should  succeed  in  having  the  sale  set  aside,  how 
could  he  pursue  the  proceeds  as  well  ?  Second.  If  this  were  an  ac- 
tion brought  by  Goldberg,  inasmuch  as  the  plaintiff  asserts  a  claim 
to  this  property,  it  would  be  entirely  proper  to  make  him  a  party 
defendant,  and  so,  Goldberg  having  been  made  a  party  defendant,  it 
is  entirely  proper  for  him  to  set  up  the  nature  of  his  claim.  He  asks 
no  judgment  against  i^aintiff.  All  that  he  asks  is  that  his  equities 
be  declared  as  superior  to  his.  The  plaintiff  having  chosen  to  bring 
an  equitable  action,  it  was  quite  proper  that  all  the  parties  interested 
and  who  would  be  affected  by  the  judgment  should  be  brought  in,  and, 
being  brought  in,  that  the  exact  nature  of  their  respective  daims 
should  be  set  forth,  although  no  substantial  recovery  could  be  ob- 
tained either  for  or  against  them.  It  is  not  essential  in  such  a  case 
that  all  the  parties  should  be  interested  in  .the  same  way  or  affected 
alike  by  the  judgment  demanded. 

There  is  another  ground  for  sustaining  the  demurrer,  which  seems 
to  be  conclusive.  The  complaint  states  no  cause  of  equitable  action 
as  against  Goldberg.  His  claim  is  through  John  Stothers,  who  held 
the  legal  title  to  the  143d  street  property,  and  with  whom  Gold- 
berg's assignor  made  the  contract  to  purchase.  Plaintiff's  claim  is 
as  heir  of  his  mother  upon  the  ground  that  the  deed  which  puported 
to  convey  her  142d  street  property  was  fraudulent.  If  so,  she  died 
seised  of  that  property,  and  the  grantee  under  said  fraudulent  deed 
never  acquired  title,  as  the  plaintiff  himself  alleges  in  his  complaint, 
and  the  plaintiff  can  follow  the  land,  as,  too,  he  attempts  to  do  in 
this  complaint.  Said  the  Court  of  Appeals  in  Marden  v.  Dorthy,  160 
N.  Y.,  at  page  56,  64  N.  E.  731: 

"It  Is  equally  impossible  for  any  one  to  become  a  bona  flde  purchaser  of 
real  estate,  or  a  purchaser  at  all,  from  one  who  never  had  any  title.  It  is 
equally  impossible  to  construct  an  estoppel  against  the  real  owner  upon  a 
forged  instrument  placed  upon  record  without  authority  of  any  one.  Void 
things  are  no  things.  •  •  •  It  has  always  been  supposed  that  real  proper- 
ty could  not  be  the  subject  of  larceny,  but  this  is  evidently  a  mistake  if  it  be 
true  that  the  false  papers  *  •  *  are  to  be  given  such  legal  effect  as  to 
divest  the  plaintiff  of  his  real  property  and  convey  it  to  the  defutdants." 

Irt  the  same  case  Judge  Haight  said : 

"The  recording  act,  as  I  understand  the  authorities,  never  was  Intended  to 
be  a  protection  to  Innocent  purchasers  against  theft,  forgery,  fraud,  or  duress." 

I  do  not  understand  that  it  has  ever  been  held  that'  the  proceeds  of 
land,  the  legal  title  to  which  has  never  been  divested  from  the  true 
owner,  and  which  may  be  recovered  by  ejectment,  may  be  followed. 
When  the  land  cannot  be  followed,  for  the  reason  that  a  title,  not  void 
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but  merely  voidable,  has  passed  into  the  hands  of  a  bona  fide  pur- 
chaser for  value,  the  proceeds  may  be  followed  into  the  hands  of  the 
fraudulent  grantee  or  those  who  stand  in  no  better  position.  Under 
the  allegations  of  this  complaint,  taken  to  be  true  upon  demurrer, 
the  title  never  passed  from  Mrs.  Stothers,  her  alleged  deed  was  bogus, 
John  Stothers  never  acquired  title,  and  he  could  not  convey  to  Wil- 
liams. If  that  be  so,  no  cause  of  action  is  stated  against  Goldberg, 
and  so  plaintiff's  demurrer  to  his  answer  is  bad. 

The  judgment  is  affirmed,  with  costs,  with  leave  to  plaintiff  to 
reply,  upon  complying  with  the  terms  imposed  below  and  the  pay- 
ment of  the  costs  in  this  court  within  10  days.    All  concur. 


(110  App.  DlT.  218.) 

BORN  T.  HOPPER,  Building  Snpt.,  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  80,  1905.) 

1.  IlTTOZIOATINO  LXQUOBS — LlQUOB  TAX  CKBTDlCATBa — OaNCELLATIOR — ISJVJItO 

TION. 

Wbere  a  special  deputy  excise  commissioner  had  revoked  complain- 
ant's liquor  tax  certificate  in  accordance  with  Laws  1906,  p.  1862,  c.  607, 
requiting  such  action  on  a  finding  that  complainant's  hotel  did  not  comply 
with  the  law,  and  such  commissioner  did  not  threaten  and  was  not  direct- 
ed to  do  any  further  act  with  reference  either  to  such  certificate  or  com- 
plainant's property,  complainant  was  not  entitled  to  an  Injunction  against 
such  commissioner  restraining  him  from  taking  possession  and  depriving 
plalntifr  of  the  liquor  tax  certificate,  regardless  of  the  constitutionality 
of  such  act 

[Ed.  Note. — For  cases  in  point  see  vol.  27,  Cent  Dig.  Injunction,  (  9.] 

2.  Save— Plkadinos— DKSTKrcTioN  or  PASTrnoNs. 

Laws  1905,  p.  1862,  c.  697,  provides  for  the  racaminatlon  of  hotels  in 
which  a  saloon  Is  iqperated  by  the  superintendent  of  the  building  depart- 
ment of  the  city  and  declares  that  on  a  finding  by  the  snpertntendoit 
that  the  building  does  not  comply  with  the  law  regulattng  hotels,  the  liq- 
uor tax  certificate  shall  be  canceled,  and  the  building  superintendent  shall 
cause  the  use  of  the  building  as  a  hotel  to  cease  within  10  days,  and  shall 
cause  all  partitions  forming  bedrooms  formerly  used  in  connection  with 
the  hotel  or  saloon  to  be  removed  within  SO  days.  Held  that,  where  a 
hotel  keeper's  Uquor  tax  certificate  had  been  canceled  because  his  hotel 
did  not  comply  with  the  law,  such  statute  did  not  authorize  the  building 
department  of  the  city  to  enter  and  destroy  the  partitions  in  such  building 
without  a  Judgment  or  order  of  a  competent  Judicial  tribunal. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  Born  against  Isaac  A.  Hopper,  as  superintendent 
of  buildings  of  the  city  of  New  York,  Patrick  W.  CuUinan,  as  state 
commissioner  of  excise,  and  others.  Prom  an  order  denying  plain- 
tiff's motion  for  an  injunction  as  against  defendant  Cullinan  and 
others,  but  granting  the  same  as  against  defendant  Isaac  Hopper,  both 
plaintiff  and  defendant  Hopper  appeal.    AfHrmed. 

The  following  is  the  opinion  of  Mr.  Justice  Greenbaum,  referred  to 
in  the  opinion: 

"The  plaintiff  has,  for  upwards  of  17  years  last  past  conducted  the  business 
of  hotel  keeper  at  No.  2362  Third  avenue,  and  continuously  occupied  said 
premises  as  a  hotel  for  more  than  a  period  of  5  years  prior  to  the  year  1896, 
without  alteration  or  repair  thereto.    On  or  about  the  24tb  day  of  April,  1906, 
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pursuant  to  the  provisions  of  chapter  112,  p.  45,  of  the  lAwa  of  1886,  and  the 
various  acts  amendatory  thereof,  he  made  application  for  a  liquor  tax  certificate 
authorizing  him  to  trafiSc  in  ilquw  in  connection  with  the  business  of  hotel 
keeping  on  the  premises  aforesaid.  The  application,  which  was  sworn  to,  set 
forth,  among  other  required  statements,  that  such  hotel  building  contained  at 
least  'ten  bedrooms,  •  •  *  each  room  properly  furnished  to  accommodate 
jodgers  and  separated  by  partltionB  at  least  three  inches  thick  extending  from 
floor  to  celling.'  The  plaintiff,  having  complied  with  the  provisions  of  tlie 
liquor  tax  law,  paid  the  license  fee  of  $1,200,  and  furnished  the  bond  required 
by  law,  duly  received  a  certificate  authorizing  him  to  traffic  in  liquor  as  afore- 
said for  the  term  of  1  year  from  May  1,  1905.  On  or  about  the  27th  day  of 
June,  1905,  the  defendant  Healy,  as  special  deputy  c<Hnmi8sloner  of  excise, 
upon  the  request  of  a  taxpayer,  caused  an  official  examination  of  plaintilTs 
premises  to  be  made  by  the  defendant  Hopper,  as  superintendent  of  the  build- 
ing department,  in  conformity  with  chapter  697,  p.  1862,  of  the  Laws  of  1906, 
p<H)uIarly  known  as  the  'Ambler  Act,'  which  resulted  in  a  report  showing, 
among  other  things,  tbat  said  hotel  building  was  not  fireproof,  and  that  four 
of  the  bedrooms  thereof  'are  separated  by  %  inch  partitions.'  Upon  the  com- 
ing in  of  the  superintendent's  report  the  plaintiff  was  notified  that  his  certifi- 
cate had  been  revoked;  that  bis  building  did  'not  comply  with  the  laws,  or- 
dinances, and  regulations  in  relation  to  hotels' ;  that  the  use  of  said  building 
as  a  hotel  cease  within  10  days  after  such  notification ;  and  'that  all  partitions 
forming  bedrooms  and  which  were  formerly  used  in  connection  with  a  hotel 
or  saloon  In  said  building  be  removed  within  thirty  days.'  There  Is  no  denial 
by  the  plaintiff  of  the  fact  that  the  four  bedrooms  in  question  are  not  separat- 
ed 'by  partitions  at  least  three  Inches  thick,'  and  that  they  are  in  reality 
separated  by  partitions  only  seven-eighths  Inch  thick,  and.  Indeed,  the  com- 
plaint and  moving  affidavits  studiously  avoid  any  allegation  or  statement 
that,  as  matter  of  fact,  the  building  No.  2362  Third  avenue  did  comply  with 
the  provisions  of  the  liquor  tax  law  requiring  the  bedrooms  to  be  separated 
from  one  another  by  partitions  'at  least  three  Inches  thick,'  or  that  the  state- 
ments embodied  In  the  application  for  a  liquor  trafficking  certificate  were  true. 
"The  plain  reading  of  the  liquor  tax  law  In  force  in  May,  1905,  and  the 
authorities  which  have  construed  its  meaning  in  that  regard,  make  it  entirely 
clear  that  the  functions  of  the  special  deputy  commissioner  of  excise  with 
respect  to  the  issuance  of  certificates  were  purely  ministerial,  and  that  be  was 
Invested  with  no  discretion  In  that  regard.  Uquor  Tax  Iaw,  Laws  1896,  p. 
62,  c.  112,  {  19 ;  People  ex  rel.  Belden  Club  v.  HllUard,  28  App.  Div.  140,  50  N. 
Y.  Supp.  909;  People  ex  rel.  Stevenson  v.  Lyman,  67  App.  Div.  446,  73  N.  T. 
Supp.  987.  The  commissioner  was  bound,  upon  the  preseniatiCHi  to  him  of  an 
application  which  contained  the  requisite  statements,  to  assume  their  truth- 
fulness, and  his  refusal  to  issue  a  certificate  under  such  circumstances  would 
entttie  the  applicant  to  a  writ  of  certiorari  to  review  the  commissioner's  ac- 
tion. Section  28,  subd.  1,  p.  69,  Llqnor  Tax  Law.  A  consideration  of  the  act 
under  which  the  defendant  special  deputy  of  excise  undertook  to  revoke  plain- 
tiff's certificate,  and  the  defendant  the  superintendent  of  buildings  directed. 
the  plaintiff  to  remove  the  partitions  separating  the  bedrooms  in  plaintiff's 
building,  will  now  be  appropriate.  The  acts  of  which  plaintiff  complains  were 
taken  under  chapter  697,  p.  1862,  of  the  Laws  of  1905.  Tills  act  provides  a 
drastic  method  for  revoking  a  certificate  when  It  appears  from  the  report  of 
the  superintendent  of  the  building  department  that  the  alleged  hotel  building 
described  in  the  application  'does  not  comply  with  the  provisions  of  the  liquor 
tax  law  as  to  hotels,  and  In  the  case  of  buildings  not  continuously  occupied 
as  hotels  for  a  period  of  five  years  prior  to  1896,  does  not  comply  with  the  pro- 
visions of  the  laws,  ordinances,  rules  and  regulations  of  the  state  and  locality 
relating  to  the  fireproof  construction  of  hotels.'  The  act  also  provides  for 
the  summary  discontinuance  of  said  premises  for  hotel  punxjses,  and  requires 
the  Buiwrintendent  of  the  building  depcu-tment  to  cause  'all  partitions  forming 
bedrooms'  in  said  building  to  be  removed  within  30  days  after  notice  to  the 
applicant  to  remove  them.  The  opening  words  of  the  act  clearly  indicate 
that  it  was  deslg^ned  to  supplement  another  act,  known  as  chapter  GS8,  p.  18®. 
of  the  Laws  of  1905,  which  became  a  law  on  the  one  day  (June  3,  1905),  and 
that  it  was  exclusively  Intended  to  apply  to  certificates  which  had  been  issued 
in  May,  1905,  under  the  then  existing  liquor  tax  law.    Obapter  698  aforesaid 
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contains  many  of  fhe  substantial  provisions  of  chapter  687,  excepting  that  It 
refers  to  certificates  to  traflSc  In  liquor  to  be  issued  after  its  enactment,  and 
it  provides  for  an  official  examination  of  the  premises  covered  by  the  applica- 
tion previoiis  to  the  issnance  of  the  catiflcate>  for  the  purpose  of  ascertaining 
Vhether  or  not  such  building  and  premises  cCMuply  with  the  provisions  of  the 
laws,  ordinances,  rules  and  regulations  of  the  state  and  locality  relating  to  fire- 
proof construction  of  hotels,  however  defined,  in  force  and  ^ect  since  1892, 
afTecting  hotels  erected  after  said  date.' 

"Applying  the  undisputed  facts  to  the  provisions  of  law  described,  we  find 
that  the  plaintiff  obtained  his  certificate  by  misrepresenting  in  his  application 
that  the  10  bedrooms  in  his  building  were  separated  from  one  another  'by 
partitions  at  least  three  inches  thick,'  the  fact  being  that  four  of  the  parti- 
tions were  only  seven-eighths  of  an  inch  in  thickness.  The  misrepresentation 
was  a  material  one,  and  would  have  subjected  the  holder  of  the  certificate  to 
its  revocation  and  to  various  penalties.  Section  28,  subd.  2,  Llquw  Tax  Haw, 
Laws  1906,  p.  1737,  c.  680.  The  plaintiff  comes  for  injunctive  relief  Into  a 
court  of  equity  which  demands,  as  a  prerequisite  to  Its  exercising  Jurisdiction 
in  his  behalf,  that  he  enter  it  with  clean  hands.  It  is  incumbent  upon  him  to 
show  that  an  irreparable  injury  is  being  done  him.  But  he  falls  to  allege  the 
truth  of  the  statements  in  his  application  upon  which  he  procured  his  certifi- 
cate, and  he  fails  to  deny  the  affirmative  allegations  of  the  defendants  that 
as  matter  of  fact  he  is  guilty  of  fraud  in  procuring  his  certificate.  To 
grant  equitable  relief  In  such  a  case  would  mean  that  a  court  of  equity  is 
blind  to  the  iniquity  and  admitted  wrongdoing  of  him  who  seeks  its  interven- 
tion. Under  euoh  circumstances  it  is  wholly  Immaterial  how  wrongful  or  il- 
legal the  acts  of  the  defendant  may  have  been  in  depriving  him  of  his  alleged 
rights.  A  court  of  equity  will  not  come  to  his  aid  upon  such  a  showing,  and 
will  remit  him  to  whatever  legal  remedies  for  the  redress  of  his  alleged 
wrongs  he  may  be  entitled.  Pomeroy's  Equity  .Turisdiction  (3d  Ed.)  vol.  1, 
(  3977.  In  this  aspect  of  the  case  I  see  no  propriety  for  considering  whether 
or  not  chapter  697,  p.  1862,  of  the  Laws  of  1905,  deprives  plaintiff  of  his  con- 
stitutional right  to  have  the  question  of  the  revocation  of  the  certificate  de- 
termined only  by  due  process  of  law,  no  matter  how  desirous  the  parties  may 
be  to  reach  a  Judicial  determination  upon  the  constitutional  questions  argued. 
Then,  too,  it  seems  to  me  there  is  nothing  for  the  court  to  enjoin,  so  far  as 
the  defendant  Healy  is  concerned.  His  act  consisted  in  declaring  the  certifi- 
cate revoked.  The  act  of  revocation  has  been  performed.  The  certificate 
was  either  legally  revoked  or  it  is  still  in  force.  The  plaintiff  must,  at  his 
peril,  determine  how  to  act  with  reference  thereto.  The  plaintiff  asks  the 
court  to  restrain  Um  from  'taking  possession  of  and  depriving'  him  'of  the 
certificate.'  I  find  neither  any  allegation  in  the  moving  papers  nor  any  pro- 
vision in  chapter  697,  p.  1862,  of  the  Laws  of  1905,  from  which  it  may  be  in- 
ferred that  this  defendant  contemplates  or  has  the  power  to  physically  possess 
himself  of  plaintiff's  certificate  or  to  deprive  him  of  its  possession.  Section 
28,  subd.  2,  of  the  liquor  tax  law,  provides  for  the  living  up  or  surrender  of  a 
certificate  where  It  has  been  canceled  by  order  of  the  court  in  a  direct  pro- 
ceeding upon  notice.  But  that  provision  is  obviously  not  applicable  to  the 
case  of  a  revocation  attempted  or  accomplished  under  said  chapter  697. 

"Coming  now  to  that  part  of  the  motion  which  seeks  to  restrain  the  defend- 
ant Hopper  Aivm  removing  the  partitions  separating  the  bedrooms,  we  find, 
as  already  shown,  that  the  plaintiff  has  continuously  for  17  years  last  past 
used  his  premises  for  hotel  purposes,  without  meantime  making  any  altera- 
tions or  repairs  upon  them.  The  statute  under  which  the  defendant  Hopper 
threatens  to  act  clearly  differentiates  between  the  case  of  a  building  failing 
to  comply  with  the  provisions  of  the  liquor  tax  law  'as  to  hotels'  and  one 
where  there  is  a  noncompliance  With  the  provisions  of  the  laws,  ordinances, 
rules,  and  regulations  of  the  state  and  locality  relating  to  the  fireproof  con- 
Htruction  of  hotels.  It  is  only  in  the  latter  case  that  the  superintendent  of 
the  building  department  Is  called  upon  to  act  But  the  act  expressly  exempts 
buildings  which  have  been  'continuously  occupied  as  hotels  for  a  period  of 
five  years  prior  to  1886'  from  the  consequences  that  flow  from  failure  to  com- 
ply with  the  law  as  to  fireproof  construction.     It;  therefore,  also  seems  to  me 
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needless  to  consider  the  claimed  unconstitntlonallty  of  the  act  so  far  as  It 
alms  at  the  destruction  of  property  wlthont  due  process  of  law,  hecanse  it 
clearly  appears  that,  even  If  fall  scc^o  were  given  to  the  provisions  of  the 
act,  they  are  not  applicable  to  plaintiff,  and  any  interference  with  plaintiff's 
pr(9erty  In  this  respect  would  appear  to  be  nnwairanted  and  unlawfoL 
Plaintiff's  relations  to  the  defendant  Hopper  stand  upon  an  altogether  differ- 
ent footing  than  to  the  defendant  Healy.  The  misrepresentations  made  to 
Healy  are  not  available  to  Hopper,  and  tiie  court  may  not  consider  plain  tiff's 
wrongdoing  in  the  one  case  in  disposing  of  his  Indepoidait  and  separate  claim 
against  the  other  defendant 

"My  conclosions  are  that  the  motion  for  injunctive  relief  against  the  defend- 
ant Healy  most  be  denied,  and  the  motion  restraining  the  defendant  Hopper 
as  prayed  tor  granted." 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  CLARKE. 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Terence  Farley,  for  appellant  Hopper. 
D.  Cady  Herrick,  for  appellant  Born. 
Julius  M.  Mayer,  Atty.  Gen.,  for  respondents. 

INGRAHAM,  J.  This  action  was  brought  to  enjoin  the  defend- 
ants from  interfering  with  the  use  by  the  plaintiff  of  the  premises 
described  in  the  complaint  under  and  pursuant  to  the  provisions  of 
chapter  697,  p.  1862,  of  the  Laws  of  1905,  and  to  enjoin  and  restrain 
the  defendant  Hopper,  as  superintendent  of  building^,  from  removing 
or  causing  to  be  removed  any  partitions  forming  bedrooms  in  the 
hotel  described.  Upon  the  motion  coming  on,  the  court  denied 
it  so  far  as  it  enjoins  the  defendant  Healy,  special  deputy  commis- 
sioner of  excise,  from  taking  possession  under  and  pursuant  to 
chapter  697,  p.  1862,  of  the  L^ws  of  1905,  depriving  the  plaintiff 
of  the  liquor  tax  certificate,  but  enjoined  the  defendant,  as  superin- 
tendent of  buildings,  from  removing  or  causing  to  be  removed  the 
partitions  forming  bedrooms  in  the  said  building.  No.  2362  Third 
avenue. 

We  think  this  order  should  be  affirmed,  as  to  the  special  deputy 
commissioner,  on  the  grounds  stated  by  the  learned  court  at  Special 
Term.  There  was  nothing  that  the  court  could  enjoin  so  far  as 
the  defendant  Healy  was  concerned.  He  had,  in  pursuance  to  the 
command  of  the  Legislature,  revoked  the  license,  and  he  did  not 
threaten  to  do  nor  was  he  directed  to  do  anything  further.  If  the 
provisions  of  this  act  are  void  and  in  violation  of  the  Constitution, 
then  the  act  of  Healy  in  revoking  the  license  was  a  void  act,  and  did 
not  affect  the  plaintiff.  If  the  act  of  the  Legislature  is  valid,  then 
the  act  of  Healy  was  performed  under  a  valid  mandate  of  the  Legis- 
lature, with  which  the  court  cannot  interfere.  There  is  nothing  in 
the  nature  of  things  that  Healy  threatened  to  do  that  could  inter- 
fere with  the  plaintiff's  rights  or  require  the  protection  of  a  court  of 
equity. 

We  also  think  that  the  order  enjoining  the  defendant  Hopper  from 
interfering  with  the  defendant's  property  was  correct.  Whatever  may 
be  said  of  the  power  of  the  state  to  revoke  a  liquor  tax  certificate,  it 
certainly  had  no  power  to  authorize  an  officer  to  destroy  the  plain- 
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tiflf's  proper^  without  the  judgment  or  order  of  a  competent  judicial 
authority.  Such  an  act  would  be  in  direct  violation  of  both  the 
federal  and  state  Constitutions. 

The  order  appealed  from  should  be  affirmed,  without  costs.    All 
concur. 


<48  Misc.  R«p.  125.) 

LINTON  PHARMACY  v.  MCDONALD  et  al. 

(Supreme  Ooort,  Special  Term,  New  York  Connt^.    August,  1806.) 

MxiiactPAL  OoBFOBATiONB — Obstrtjctioit  OF  Stbeetb — Neolioeitce. 

A  contractor,  excavatliig  a  tunnel  tbrough  a  part  of  a  street,  began  on 
the  west  side  of  the  street  and  dug  a  trench  eastward  until  near  to  street 
railway  tracks,  where,  in  order  to  enable  the  railway  to  continue  opera- 
tion, an  elevated  inclosed  structure  was  built,  upon  which  the  track  was 
relaid,  and  the  excavation  was  continued  beneath  the  elevated  structure. 
The  elevation  of  the  tracks  could  have  been  avoided  if  the  excavation  had 
been  begun  from  the  other  side;  but  because  of  the  additional  hazard  to 
buildings  which  would  have  arisen  if  the  excavation  had  been  so  begun, 
and  because  the  work  would  have  been  unduly  delayed  and  rendered,  more 
costly,  such  other  method  was  not  practicable.  Held',  that  the  contractor 
exercised  the  degree  of  care  and  skill  required  by  law,  and  was  not  liable 
for  damages  to  the  business  of  the  owners  of  a  store  which  faced  toward 
the  elevated  structure,  and  which  was  patronized  by  customers  who  came 
in  carriages  and  were  unable  to  gain  access  to  the  store  by  any  other  en- 
trance. 

Action  by  the  Linton  Pharmacy  against  John  B.  McDonald  and 
others.    Judgment  for  defendants. 

C.  Cohen,  for  plaintiff. 

H.  A.  Robinson,  for  defendants. 

McCALL,  J.  This  litigation  arises  out  of  the  construction  of  the 
so-called  "subway"  in  this  city,  which  work  was  undertaken  under 
the  provisions  of  the  various  acts  of  the  Legislature  of  this  state, 
passed  during  the  years  1892,  1893,  1894,  1895,  and  1896.  As  pro- 
vided for  by  this  legislation,  a  rapid  transit  commission  was  or- 
ganized, a  route  was  determined  upon,  and  the  contract  for  the  con- 
struction of  the  road  was  made  with  John  B.  McDonald,  who  was  the 
successful  bidder  in  the  competition  between  contractors ;  all  working 
and  figuring  upon  the  invitation  of  the  commission  upon  the  basis 
of  "a  form  of  contract"  annexed  to  the  request  made  of  them  to  offer 
bids.  The  proposed  construction  was  to  be  underground  in  the  main, 
and  to  traverse  Manhattan  Island  from  the  Battery  northward.  It 
was  to  be  built  in  sections,  and  the  section  which  began  at  Great 
Jones  street  and  ran  northward  to  a  point  on  Fourth  avenue  between 
Thirty-Third  and  Thirty-Fourth  streets,  was  known  as  section  three. 
From  Fourteenth  street  to  Seventeenth  street,  extending  from  Fourth 
avenue  on  the  east  to  Broadway  on  the  west,  is  an  open  park  space 
know  as  "Union  Square,"  and  that  part  of  Fourth  avenue  between 
Fourteenth  street  and  Seventeenth  street  has  come  to  be  designated 
as  "Union  Square  East."  The  construction  of  section  3  was  sub- 
let by  the  contractor,  McDonald,  to  the  firm  of  Holbrook,  Cabot  & 
Daly,  and  by  them  in  turn  assigned  to  the  Holbrook,  Cabot  &  Daly 
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Contracting  Company.  The  plaintiff  in  this  action  was  the  lessee 
of  the  store  located  in  tift  building  known  as  the  Westmoreland,  situate 
on  the  southeast  comer  of  Seventeenth  street  and  Union  Square  Bast, 
the  term  of  the  occupancy  extending  from  January  4,  1901,  to  May 
1,  1903.  At  this  place  the  plaintiff  and  its  predecessors  had  con- 
ducted the  business  of  selling  drugs  and  merchandise  of  various  kinds 
for  many  years,  and  had  also  established  a  large  and  steady  trade  in 
the  sale  of  soda  water.  A  considerable  portion  of  its  customers  came 
to  the  store  in  carriages,  and  the  only  entrance  to  the  establishment 
was  the  one  that  fronted  on  Union  Square  East.  Work  was  begun 
on  the  constructicm  of  section  3  September  16,  1900,  and  according  to 
the  terms  of  the  contract  for  the  construction  of  section  3  at  Four- 
teenth street,  and  from  there  northwardly,  the  defendant  was  to  con- 
struct an  express  station,  with  four  trades  and  four  platforms,  two 
on  the  outside  and  two  in  the  middle  as  turn  platforms.  In  order 
to  give  access  to  the  turn  platforms  it  was  necessary  to  depress  the 
whole  subway  and  to  construct  a  second  or  intermediate  level  be- 
tween the  platform  level  and  the  street  surface.  North  from  the 
express  station,  the  contract  called  for  four  main  lines  and  an  extra 
track  or  side  track,  so  that  extending  north  five  tracks  had  to  be 
constructed  from  the  north  end  of  Fourteenth  street  station  to  near- 
ly Seventeenth  street.  The  condition  which  existed  in  Union  Square 
East  along  the  line  of  the  subway  in  the  spring  of  1901  was  as  fol- 
lows :  The  surface  was  occupied  by  a  double-track  electric  railway, 
and  the  subsurface  was  occupied  by  the  ordinary  miscellaneous  assort- 
ment of  sewers,  pipes,  mains,  electric  conduits,  etc.  The  formation 
at  this  point  was  rock,  and  it  came  directly  to  the  surface  of  the  street 
or  road.  For  most  of  the  distance  the  street  railway  structure  rested 
directly  on  this  rock,  and  many  of  the  pipes  and  mains  were  laid  in 
trenches  cut  in  tfie  same.  The  firm  of  Holbrook,  Cabot  &  Daly  be- 
gan operations  on  that  portion  of  section  3  immediately  in  front  of 
plaintiff's  premises  by  excavating  a  trench  on  the  west  side  of  the 
roadway  on  Union  Square.  This  trench  was  about  25  feet  deep  and 
extended  from  the  south  side  of  Seventeenth  street  to  near  Four- 
teenth street,  from  the  west  curb  to  within  about  l}i  feet  west  of  the 
street  railway's  most  westerly  track.  During  its  construction  the 
street  surface  upon  the  easterly  portion  of  the  square  was  undis- 
turbed. This  trench,  which  was  dug  out  of  solid  rock  on  the  west- 
erly side  of  the  roadway,  was  completed  prior  to  May  1, 1901.  On  or 
about  May  1,  1901,  after  the  contract  had  been  assigned  to  the  de- 
fendant corporation,  the  Holbrook,  Cabot  &  Daly  Contracting  Com- 
pany, said  company  undertook  to  widen  the  trench  towards  the  east, 
and  started  to  take  rock  from  under  the  car  tracks  at  different  points 
along  the  line  between  Fifteenth  and  Seventeenth  streets,  and  drilled 
holes,  put  in  blast  charges,  and  fired  the  same.  These  blasts  broke 
the  concrete  under  the  tracks  and  broke  the  ducts  which  contained  the 
electric  cables  which  supplied  power  to  said  surface  railroad,  allow- 
ing the  said  cables  to  fall.  The  concrete  foundations  of  the  car  tracks 
and  the  cable  ducts,  and  the  rock  upon  which  these  concrete  founda- 
tions rested,  had  become  practically  one  body,  so  that  if  you  broke  the 
rock  you  broke  the  concrete  foundations.    The  electrical  conduits 
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at  this  point  had  also  become  an  integral  part  of  the  street  car  track, 
as  they  had  been  laid  in  concrete  trenches  on  either  side  of  the  car 
tracks.  The  said  defendant  corporation  thereupon  suspended  blast- 
ing rock  under  the  car  tracks  and  built  a  superstructure  or  elevated 
roadway  for  the  support  of  said  tracks.  This  superstructure  or  ele- 
vated roadway  was  about  two  feet  above  the  original  surface  of  the 
street  and  extended  on  the  easterly  said  of  Union  Square  from  a 
point  between  Fourteenth  and  Fifteenth  streets  to  a  point  between 
Seventeenth  and  Eighteenth  streets.  It  consisted  of  the  iron  or  steel 
work  of  the  Metropolitan  Street  Railway  Company,  including  the 
rails,  and  of  timbers.  It  was  24  feet  wide  from  the  easterly,  curb  of 
Union  Square.  This  platform  was  fenced  in  places,  the  fence  extend- 
ing the  entire  length  of  the  same,  except  at  street  crossings ;  the  fence 
on  the  curb  being  a  bar  fence  about  4  feet  high  and  the  fence  on  the 
west  side  was  a  solid  board  fence  6  feet  high.  This  temporary  struc- 
ture was  commenced  about  May  1,  1901,  and  was  removed  about 
August  1, 1902.  The  said  defendant  corporation,  after  extending  the 
trench  to  the  space  originally  covered  by  the  car  tracks,  and  after 
completing  said  section  in  the  middle  of  the  street,  removed  said 
structure  on  or  about  the  1st  day  of  August,  1902,  and  proceeded  to 
extend  said  trench  east  to  the  easterly  curb  of  said  roadway,  so  that 
from  the  1st  day  of  May,  1901,  to  the  1st  day  of  August,  1902,  this 
temporary  superstructure  was  maintained  by  it  and  used  by  the 
Metropolitan  Street  Railway  to  run  its  cars  and  was  also  used  by 
other  vehicles.  On  the  side  streets,  especially  Seventeenth  street, 
wooden  inclines  were  built,  so  that  vehicles  could  approach  and  pass 
over  said  structure.  From  August,  1902,  until  the  completion  of  said 
trench  the  street  was  open  from  the  easterly  curb  of  Union  Square 
to  about  25  feet  west  of  the  same. 

The  plaintiff  complains  of  the  erection  of  said  superstructure  im- 
mediately in  front  of  its  place  of  business  during  a  period  from  May 
1,  1901,  to  August  1,  1902,  and  seeks  to  restrain  said  defendant  from 
maintaining  said  structure  in  front  of  its  place  of  business,  and  to  re- 
cover damages  for  its  deprivation  of  the  easement  of  access  during 
the  period  it  was  maintained,  and  for  the  impairment  of  the  rental 
value  of  its  premises  and  for  the  partial  destruction  of  its  carriage 
and  soda  water  fountain  trade.  The  structure  complained  of  was 
removed  before  the  trial  of  this  action  and  the  plaintiff  now  seeks  to 
recover  damages  as  aforesaid.  The  plaintiff  contends  that  neither 
the  statutes  nor  the  contract  for  the  building  of  the  subway  author- 
ized the  performance  of  the  acts  of  the  defendant,  and  that  the  de- 
fendant's method  of  construction,  and  particularly  of  disposing  of  the 
Metropolitan  Company's  roadway,  was  improper  and  unskillful,  and 
that  the  damages  which  the  construction  caused  are  not  a  necessary 
consequence  of  a  public  work,  and  were  occasioned  by  the  unskillful 
and  improper  manner  of  its  performance,  while  the  defendants  con- 
tend that  they  are  not  liable  in  damages  to  the  plaintiff  for  the  erec- 
tion of  the  structure  complained  of  because  it  was  engaged  in  ♦he 
performance  of  a  work  of  a  public  nature,  authorized  by  law,  and 
that,  therefore,  they  are  not  liable  for  consequential  damages  oc- 
ca.<;ioned  by  them  to  others  unless  caused  by  their  misconduct,  negli- 
gence, or  unskillfulness. 
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Accordingly  two  questions  are  presented  for  decision  before  the 
question  of  damage  is  gone  into,  viz. :  First,  was  the  action  of  the 
defendant  authorized  by  law,  and  second,  if  so  did  it  exercise  the  skill 
a'nd  care  contemplated  by  the  law  in  the  execution  of  its  work.  In 
the  case  of  Atwater  v.  Trustees  of  Village  of  Canandaigua,  124  N.  Y. 
608,  37  N.  E.  387  the  court  says : 

"Tbe  doctrine,  however,  ia  well  eatabUshed  in  this  state  that  public  officers 
lawfully  employed  in  making  public  improvements,  and  corporations  engaged 
In  p«rformanoe  of  work  of  a  public  nature  authorized  by  law,  are  not  liable 
tor  consequential  damages  occasioned  by  it  to  others  unless  occasioned 
by  misconduct,  negligence  or  unsklllfttlness." 

In  this  case  the  court  distinguishes  between  damages  caused  by  the 
erection  of  a  public  improvement  and  damages  occasioned  by  a 
trespass  or  a  permanent  encroachment.  In  the  case  of  Fries  v.  New 
York  &  H.  R.  R.  Co.,  169  N.  Y.  276,  62  N.  E.  359,  the  court  states: 

"The  law  is  well  settled  In  this  state  that  where  the  property  of  an  abut- 
ting owner  is  damaged,  or  even  his  easements  Interfered  with  in  conse- 
quence of  the  work  of  an  Improvement  in  a  public  street  conducted  under 
a  lawful  authority,  he  is  without  remedy  or  redress,  even  though  no  pro- 
vision for  compensation  is  made  In  the  statute.  Whatever  detriment  the  im- 
provement may  be  to  the  abutter  in  such  cases,  is  held  to  be  damnum 
absque  injuria." 

The  case  of  Lewis  v.  New  York  &  H.  R.  R  Co.,  162  N.  Y.  202,  66 
N.  E.  540,  which  cites  with  approval  Taylor  v.  New  York  &  H.  R. 
R.  Co.,  27  App.  Div.  190,  50  N.  Y.  Supp.  697,  seems  to  be  in  con- 
flict with  the  cases  above  cited,  but  in  this  case  the  court  used  the 
following  language: 

"We  have  decided  the  case  before  m  and  have  not  tried  to  decide  other 
cases,  which,  although  arising  In  the  same  section,  rest  upon  different  facts, 
and  may  be  controlled  by  different  principles  of  law." 

And  the  same  court,  in  a  later  case,  namely.  Fries  v.  New  York  & 
H.  R.  R.  Co.,  supra,  two  of  the'  judges  who  wrote  opinions  admitted 
that  its  decision  was  in  conflict  with  the  Lewis  Case,  one  of  the 
judges  who  wrote  a  concurring  opinion  using  the  following  language, 
viz.: 

"While  I  agree  generally  with  the  views  expressed  by  Judge  O'Brlmi,  I 
still  think  that  the  decision  about  to  be  made  can  be  said  to  be  in  conflict 
with  the  Lewis  Case,  and  to  such  extent  as  it  is,  the  Lewis  Case  should  be 
r^rarded  as  limited." 

In  the  case  of  Bates  v.  Holbrook,  171  N.  Y.  468,  64  N.  E.  183  the 
court  concedes  the  following  propositions  to  be  correct :  First,  that 
the  law  is  settled  in  this  state  that  acts  which  are  authorized  by  ex- 
press enactments  of  the  Legislature  and  performed  in  good  faith  up- 
on a  work  of  a  public  character  do  not  render  the  persons  performing 
them  liable  for  consequential  damages,  unless  there  is  an  absence 
of  due  care  and  skill  in  the  execution  of  the  work;  second,  that  in 
authorizing  the  construction  of  a  railroad  under  the  streets  of  New 
York  the  Legislature  may  be  deemed  to  have  authorized  the  perform- 
ance by  the  rapid  transit  commission  and  by  the  contractors  of  such 
acts  as  are  necessary  to  the  execution  of  the  work.  It  is  true  that 
in  the  Bates  Case  the  court  held  that  the  plaintiff  was  entitled  to  re- 
cover for  damages,  but  it  was  so  held  upon  the  specific  ground  that 
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the  defendant  had  erected  a  power  house  in  front  of  his  premises, 
which  was  a  nuisance  because  it  was  used  for  the  generation  of 
compressed  air  to  be  used  along  the  entire  line  of  work  undertaken 
by  the  contractors,  from  Great  Jones  street  to  Thirty-Second  street, 
and  was  not  limited  to  the  work  performed  immediately  in  front  of 
the  house,  and  could  have  been  located  elsewhere,  and  that  the 
nuisance  was  still  maintained  when  the  work  immediately  in  front  of 
the  premises  in  question  was  accomplished.  It  would,  therefore, 
seem  that  the  injuries  of  which  the  plaintiff  complains  are  conse- 
quential upon  the  legitimate  prosecution  of  a  public  work  done 
under  legislative  authority,  and  that  for  such  injury  no  action  lies 
unless  it  appears  from  the  evidence  that  the  defendant's  method 
of  construction  was  improper  and  unskillful,  and  not  a  necessary 
consequence  of  a  public  work  and  the  damage  was  occasioned  by 
the  unskillful  and  improper  manner  of  its  performance. 

There  is  no  contention  that  the  work  performed  by  the  defendant 
was  defective  or  unskillful  from  the  standpoint  of  technical  engineer- 
ing; but  it  is  contended  by  the  plaintiff  that  the  work  could  have 
been  performed  quite  as  well  by  the  defendant  without  constructing 
the  superstructiu-e  complained  of  and  maintaining  it  to  the  detriment 
of  the  plaintiff  from  the  1st  day  of  May,  1901,  to  the  1st  day  of 
August,  1902.  Plaintiff  conceded  that  during  the  time  when  it  was 
necessary  to  dig  the  trench  immediately  in  front  of  his  premises,  to 
wit,  on  khe  east  side  of  the  roadway,  he  would  be  obliged  to  suffer 
the  inconvenience  and  injury  consequent  upon  the  performance  of  a 
work  of  a  public  character  for  the  benefit  of  the  community ;  but  that 
it  was  not  necessary  to  build  the  superstructure  immediately  in  front 
of  his  premises  for  the  purpose  of  excavating  that  portion  of  the  tunnel 
which  was  located  in  the  center  of  the  street  under  the  car  tracks 
of  the  Metropolitan  Railway.  The  evidence  on  this  question  is  con- 
flicting; the  experts  for  the  plaintiff  contending  that  the  superstruc- 
ture could  have  been  avoided  had  the  excavating  been  started  from 
the  east  side  of  the  street  instead  of  the  west  side,  or  by  building  a 
temporary  structure  over  the  trench,  which  was  originally  dug  out 
on  the  west  side  of  the  street,  or  by  building  temporary  tracks  west 
of  the  said  trench  origfinally  built  on  the  west  side  of  the  road.  The 
defendant's  experts,  however,  contend  that  while  the  methods  sug- 
gested by  the  plaintiff's  experts  were  possible,  they  were  not  feasible, 
for  the  reason  that  they  would  occasion  undue  delay,  which  would 
postpone  the  completion  of  the  entire  subway,  and  that  they  would 
cause  unnecessary  damage  to  abutting  property  on  the  east,  and  that 
they  would  be  unworkmanlike,  and  that  to  place  temporary  tracks 
west  of  the  westerly  trench  would  be  to  invade  Union  Square  Park 
and  would  cause  great  delay  by  reason  of  the  location  of  the  Everett 
House  hotel,  which  would  be  directly  in  front  of  said  temporary 
tracks  and  would  occasion  the  construction  of  said  temporary  loop 
at  great  expense  and  delay. 

fi  appears  from  the  evidence  that  the  defendant,  after  the  comple- 
tion of  the  trench  on  the  westerly  side  of  the  street,  did  attempt  to 
take  away  the  rock  from  under  the  car  tracks  in  the  center  of  the  street 
without  removing  the  tracks  ;but  it  became  dangerous  to  do  so,  because 
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of  the  fact  that  the  concrete  foundations  of  the  Metropolitan  Railway 
tracks  and  ducts  had  become  bon<kd  to  the  rock  underneath  it,  so 
that  the'  concrete  foundation  and  the  rock  had  become  one  body,  and 
that  it  was  impossible  to  blast  the  rock  without  injuring  the  concrete 
foundations  of  the  electrical  railway,  and  that,  therefore,  it  applied  to 
the  chief  engineer  of  the  subway  and  the  rapid  transit  commission  for 
permission  to  move  said  tracks  temporarily  to  the  east,  and  that  the 
said  chief  engineer,  after  investigating  the  condition  of  the  street  at 
this  section  mlly,  granted  permission  to  said  contractor  to  remove 
said  tracks  to  the  east,  and  also  permission  to  build  the  temporary 
structure  complained  of  and  maintain  it  while  the  center  section  was 
being  excavated.  The  said  engineer,  William  Barclay  Parsons  (page 
109  of  testimony),  in  speaking  of  said  permission,  testified  that  it 
was  absolutely  necessary  to  shift  said  tracks  to  the  east,  and  that  in 
shifting  said  tracks  to  the  east  it  was  not  feasible  to  lay  on  the  track 
level  with  the  street  surface  on  account  of  the  pipe  and  electric  sub- 
ivays  and  other  substructures  occupying  space  beneath  the  surface, 
and  that  it  would  not  have  been  reasonably  feasible  to  shift  said  tem- 
porary tracks  over  the  partial  excavation  on  the  west.  He  also 
stated  (page  110)  that  to  place  the  temporary  tracks  over  the  excava- 
tion on  the  west  side  was  not  reasonably  feasible,  because  the  work 
would  have  been  delayed  by  so  doing  an  unreasonable  amount  of 
time,  to  the  great  damage  of  the  public,  and  would  delay  the  comple- 
tion of  the  whole  of  the  subway.  * 

It  also  appears  from  the  testimony  of  the  defendant's  experts, 
and  from  the  testimony  of  the  officer  of  the  defendant,  Holbrook, 
that  it  would  have  been  unworkmanlike  and  dangerous  to  blast  from 
the  east  side  of  the  street,  instead  of  the  west,  by  reason  of  the  fact 
that  the  easterly  side  of  the  street  was  abutted  by  numerous  build- 
ings, while  the  westerly  side  was  abutted  by  the  park,  and  that  the 
whole  section  of  this  particular  location  was  of  solid  rock  and  had  to 
be  blasted  by  numerous  heavy  charges  of  explosives.  It  also  appears 
from  the  testimony  of  defendant's  officer,  Holbrook,  and  the  de- 
fendant's experts,  that  it  would  not  have  been  feasible  to  lay  the 
temporary  tracks  of  the  Metropolitan  Railway  on  the  easterly  side  of 
the  street  level  with  the  surface  of  the  street,  because  of  the  location 
of  pipes  and  mains  under  the  street  at  that  point  which  would  have 
to  be  lowered  several  feet,  which  would  have  necessitated  the  blasting 
of  the  rock  at  least  a  couple  of  feet  in  order  to  make  sufficient  room 
for  placing  the  yokes  of  the  car  tracks  on  a  level  with  the  street. 
The  evidence  of  the  plaintiff's  experts  in  no  way,  in  my  opinion,  con- 
tradicts the  evidence  of  the  defendant's  in  these  particulars  in  sub- 
stance. At  most  they  prove  that  it  would  have  been  possible  to  have 
adopted  some  other  method  than  the  one  adopted  by  the  defendant, 
but  that  such  methods  would  have  been  attendant  with  considerable 
delay,  which  would  have  tied  up  the  completion  of  the  whole  subway 
for  a  considerable  time  and  with  considerable  danger  to  the  prop- 
erty abutting  on  the  easterly  side  of  the  roadway. 

I  am  therefore  of  the  opinion  that  the  defendant  exercised  proper 
judgment,  skill,  caution,  and  diligence  in  completing  its  contract,  and 
is  entitled  to  a  judgment  herein  in  its  favor. 
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HATDEN  T.  SUGDEK  et  aL 

SAME  T.  ARNOLD  et  al. 

(Supreme  Conrt,  Special  Term,  New  Tork  County.    Angrut,  1906.) 

L  OoirrasaioR — ^Ducxbtion  or  Tbdsteb. 

Where  testatrix  devlaed  her  residuary  estate  to  trostees,  either  to  retain 
the  same  In  Its  then  state  of  investment  or  to  convert  it  into  money,  to  be 
Invested  for  the  purposes  of  the  trust,  and  directed  that  the  trustees  might 
poetpone  the  conversion  as  long  as  they  saw  At,  there  was  no  equitable 
eonverslon  of  such  residuary  estate. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  11,  Cent  Dig.  Conversion,  H  43, 
4&.  47,  60.] 

S.  Wnxs — ^Tbubts — Vaijbitt — ^Devibk  to  Individuaib  ob  to  Class. 

A  will  devised  a  residuary  estate  in  trust  to  pay  the  income  to  the  hus- 
band of  testatrix  during  his  life,  and  then  gave  It  in  trust  to  such  children 
of  testatrix  as  should  attain  the  age  of  25  years,  or  marry  under  that  age, 
in  equal  shares,  and  provided  that  in  case  of  tbe  death  of  any  child  dur- 
ing testatrix's  lifetime  the  children  of  such  child  should  take  the  share 
their  parent  would  have  taken  if  such  parent  had  survived  testatrix  and 
attained  the  age  of  26  years.  Beld;  that  a  trust  was  created  for  each 
child,  the  Interests  being  several,  though  the  property  was  to  be  kept  un- 
divided for  convenience  of  Investment  and  administration,  and  the  re- 
mainders taken  by  the  children  were  vested  remainders,  and  consequently 
the  trusts  were  valid. 

g.  Pebfetuitikb — Paovisioirs  won  AcotniULATioiT — Extkmbion  Betond  Minqbi- 

TT — VAriMTT. 

A  provision  for  tbe  accumulation  at  income  of  a  trust  fund  for  a  child 
until  he  reaches  the  age  of  25  yean  is  good  during  the  minority  of  .the 
diild. 

[Ed.  Note.— For  cases  In  point,  see  vol.  39,  Cent  Dig.  Perpetuities,  {S  67, 
09,  70.] 

i.  PBFETUmZS — STTSFEI7BI0N  OF  ALIENATION — Coi^STBTJCTIOIT  OF  INSTRUMENTS. 

Where  a  trust  contains  a  power  of  appointment  to  a  daughter  to  dis- 
pose of  the  fund  upon  such  trusts  and  In  such  manner  as  she  may  desig- 
nate in  case  she  shall  have  no  son  who  shall  attain  the  age  of  21  years  or 
daughter  who  shall  attain  that  age  or  marry,  without  further  providing 
for  tbe  disiKMltlon  of  the  estate  in  default  of  £he  appointment,  the  trust 
is  continued  beyond  the  period  permitted  by  Real  Property  Law,  Laws 
1806,  p.  666,  c.  647,  |  32,  forbidding  the  suspension  of  the  power  of  aliena- 
tion for  a  longer  period  than  two  lives  in  being. 

K.  CA3IE. 

Where  a  proposed  estate  cannot  be  created  by  direct  devise  without  sus- 
pending the  power  of  alienation  for  more  than  two  lives  in  being,  in  viola- 
tion of  Real  Property  Law,  Laws  1896,  p.  566,  a  647,  {  32,  It  may  not  be 
created  Uirough  tbe  Intervention  of  a  power. 

t  Bake. 

Where  an  estate  may,  in  a  certain  contingency,  vest  within  the  period 
of  two  lives  In  being,  as  required  by  Real  Property  Law,  Laws  1896,  p. 
566,  c.  647,  I  82,  the  trust  can  be  upheld  only  in  case  the  unc«-tainty 
ceases  within  the  statutory  period. 

T.  Samk. 

A  power  of  sale  In  a  will,  creating  a  trust  to  continue  for  more  than  two 
lives  In  being,  In  violation  of  Real  Property  Law,  Laws  1896,  p.  565,  c. 
647,  I  32,  does  not  take  the  trust  out  of  the  statute,  where  the  proceeds 
remain  subject  to  the  trust 

[Ed.  Note. — For  cases  in  point  see  vol.  39,  Cent  Dig.  Perpetuities,  S  61.] 
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8.  Thusts — ^PaxtiaIi  iKTiimrrr — Effect  on  Vaud  PaoTisioira. 

Where  tbe  principle  provlBlong  of  a  trust  ore  separable  from  otber  limi- 
tations which  are  obnoxious  to  Real  Property  Law,  Laws  1886.  p.  565,  c 
S47,  8  32,  prohibiting  the  suspension  of  the  power  of  alienation  for  a  longer 
period  than  two  lives  In  being,  the  principal  provisions  may  be  upheld  and 
the  trust  so  far  sustained. 

[Ed.  Note.— For  cases  in  point,  see  TOl.  47,  Cent  Dig.  Tnuts.  i  72.] 

0.  Same — Powia  is  Tbust — Effect. 

A  power  to  apply  the  principal  of  a  trust  to  the  use  of  the  beneficiary 
merely  renders  the  tmst  defeasible  to  the  extent  the  power  is  exercised, 
and  does  not  invalidate  the  trust  nor  interfere  with  the  vestliig  of  the  re- 
mainder. 

10.  Aliens — Right  to  Hold  Land — Tbust  Estates. 

Under  Real  Property  Law,  Laws  1807,  p.  706,  c.  593,  S  5a,  providing  that 
any  citizen  of  a  nation  which  by  its  laws  confers  siiallar  privileges  on 
citzens  of  the  United  States  may  take,  hold,  and  convey  real  estate  within 
the  state  m  the  same  manner  as  if  such  person  were  a  citisen  of  the  Unit- 
ed States,  a  married  woman  who  Is  a  citizen  of  the  United  Statea  may 
create  a  tmst  for  the  l)eneflt  of  her  surviving  children  and  husband,  who 
are  subjects  of  Great  Britain,  which  permits  aliens  to  take  and  dispose 
of  land,  and  may  appoint  British  subjects  as  trustees,  notwithstanding 
section  4  of  the  .statute  of  wills  (2  Rev.  St  [1st  Ed.]  pt  2,  p.  57,  c.  6, 
tit  1),  providing  that  every  devise  of  an  interest  in  land  to  a  person  who. 
at  the  time  of  the  death  of  testator,  Is  an  alien  not  authorized  by  statute 
to  hold  real  estate,  shall  be  void. 

11.  Pabtition — When  Decbesd. 

Where  the  will  under  which  infant  co-tenants  claim  requires  Jndlclal 
construction,  partition  may  be  decreed  as  against  such  co-t^iants,  al- 
though their  immediate  ancestor  derived  her  estate  under  a  will  contain- 
ing a  power  of  sale. 

Action  by  Henry  W.  Hayden  against  Edwin  Percy  Sugdea  and 
another,  as  trustees,  etc.,  and  others.    Judgment  ordered. 

Ward,  Hayden  &  Satterlee,  for  plaintiff. 
T.  Astley  Atkins,  for  trustees. 
Morris  A.  Tyng,  for  guardian  ad  litem. 

CLARKE,  J.  These  actions  are  brought  to  partition  certain  prem- 
ises in  this  state.  It  is  conceded  that  the  properties  should  be 
divided  into  lots  and  sold.  The  main  question  presented  is  the  con- 
struction of  the  will  of  Jessie  Sugden.  Both  complaints  pray  that  the 
exact  interests  of  the  husband  and  children  of  the  testatrix  and  the 
trustees  named  in  the  will  may  be  judicially  settled  and  determined. 
The  will,  dated  December  29,  1897,  was  drawn  and  executed  in  Eng- 
land, where  the  testatrix  died  on  October  25,  1901,  seised  of  un- 
divided interests  in  the  premises  described  in  the  complaints.  She 
left  her  surviving  her  husband,  two  infant  daughters,  and  an  infant 
son,  and  they,  as  well  as  the  trustees,  reside  in  England.  The  will 
was  probated  in  London  and  letters  testamentary  issued  to  the  trus- 
tees, to  whom  ancillary  letters  testamentary  were  issued  by  the  sur- 
rogate of  New  York  county.  The  will  is  apparently  drawn  for  the 
purpose  of  creating  trusts  of  real  and  personal  property,  which  may 
be  permissible  under  the  laws  of  Great  Britain,  but  which  in  part  are 
forbidden  by  the  statutes  of  this  state.  The  will,  as  far  as  it  affects 
the  interests  of  Jessie  Sugden  in  the  premises  in  question,  must  be 
construed  as  a  will  of  real  property.    The  will  does  not  make  an  equi- 
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table  conversion  of  the  premises.    After  bequeathing  several  small 
legacies  the  will  provides : 

"I  devise  and  bequeath  all  my  real  and  personal  estate  whatsoever  ana 
wheresoever  not  hereby  otberwise  disposed  of  onto  my  trustees  upon  trust 
that  my  trostees  shall  either  retain  the  same  in  such  state  of  investment  as 
it  may  be  at  my  death  or  shall  sell,  call  in  and  convert  Into  money  the 
same,  or  such  part  thereof  as  shall  not  consist  of  money,  and  shall  with  and 
out  of  the  moneys  produced  by  any  such  sale,  calling  In  or  conversion  and 
oat  of  my  ready  money  pay  my  funeral  and  testamentary  expenses  and 
debts  and  the  said  legacy,  and  shall  Invest  the  residue  thereof  as  herein- 
after authorized,  and  shall  stand  possessed  of  the  said  residuary  trust  property 
and  moneys  and  the  Investments  for  the  time  being  representing  the  same 
(hereinafter  called  the  residuary  trust  fund')"  In  trust  as  by  the  will  further 
provided. 

The  trustees  are  by  this  provision  to  stand  possessed  of  the  residu- 
ary trust  property.  This  is  the  same  as  the  residuary  trust  fund,  and 
includes  not  only  the  personalty  remaining  after  payment  of  the 
debts  and  legacy,  but  also  all  the  real  estate  of  which  testatrix  died 
seised.  Moreover,  by  the  ninth  paragraph  of  the  will  the  testatrix 
declares : 

"My  trustees  may  postpone  the  sale  and  conversion  of  my  real  and  per- 
sonal estate,  or  any  part  thereof,  for  so  long  as  they  shall  think  fit,  and  that 
the  rents,  profits  and  income  to  accrue  from  and  after  my  decease  of  and  from 
racfa  i>art  of  my  estate  as  shall  for  the  time  being  remain  unsold  and  un- 
converted shall  be  paid  and  applied  to  the  person  or  persons  and  in  the 
manner  to  whom  and  In  which  the  Income  of  the  moneys  produced  by  such 
sale  and  conversion  would  for  the  time  being  be  payable  or  applicable  un- 
der this  my  will  if  such  sale  and  conversion  bad  been  actually  made." 

By  the  tenth  clause  the  trustees  are  given  power  to  appoint  agents 
in  the  United  States  of  America  for  the  purpose,  among  others,  "of 
cultivating  any  of  my  property  which  may  be  abroad."  The  eleventh 
clause  provides :  "Any  moneys  to  be  invested  hereunder  may  be  in- 
vested in  or  upon  any  of"  the  personal  properties  specified.  The 
intention  of  the  testatrix  was  not  to  impress  a  new  character  upon  her 
real  estate.  When  executors  or  trustees  are  merely  authorized  to 
change  real  property  into  personal  property,  as  they  may  think  fit, 
and  their  judgment  is  to  be  formed  from  conditions  existing  after 
the  death  of  the  testatrix,  the  property  will  not  be  deemed  to  be 
equitably  converted.     Harris  v.  Clark,  7  N.  Y.  348. 

Mr.  Justice  Patterson  has  recently  summarized  the  rules  of  law 
on  the  subject  of  equitable  conversion  by  wills  in  Phoenix  v.  Trus- 
tees of  Columbia  College,  87  App.  Div.  438,  84  N.  Y.  Supp.  897, 
which  was  affirmed  on  the  opinion  below  in  179  N,  Y.  693,  73  N.  E. 
1149,  as  follows : 

'The  inqnliy  Is  as  to  the  Intention  of  the  testator.  It  is  the  rule  of  law 
In  this  state  that  such  Intention  must  appear  plainly,  distinctly  and  unequivo- 
cally. Scholle  V.  Scholle,  113  N.  Y.  261,  21  N.  E.  84;  Clift  v.  Moses,  116 
N.  i.  144,  22  N.  B.  393.  An  Intention  to  convert  may  be  manifested  in  various 
vays:  First,  by  a  positive  direction  to  the  executors  or  trustees  to  make 
It;  •  •  •  second,  the  Intention  may  be  ascertained  from  the  necessity  of 
a  nle,  in  order  to  carry  out  the  general  scheme  of  a  testator ;  *  *  *  and, 
third,  the  property  may  be  deemed  to  be  equitably  converted,  when  the 
Varpose  of  the  testator  would  fall  without  such  conversion." 
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In  the  will  of  Jessie  Sugden  there  is  no  positive  direction  to  sell. 
A  sale  of  the  American  property  does  not  appear  to  be  necessary 
to  carry  out  the  scheme  of  her  will,  which  provides  for  the  payment 
of  interest  and  income.  It  does  not  appear  that  this  property  must 
be  sold  to  pay  debts,  as  in  Matter  of  Gantert,  136  N.  Y.  106,  32  N. 
E.  551,  or  to  pay  legacies,  as  in  Fraser  v.  Trustees  of  U.  P.  Church, 
124  N.  Y.  479,  26  N.  E.  1034,  in  order  to  effectuate  the  intent  of  the 
testator.  In  this  case  the  trustees  are  given  a  discretionary  power 
of  sale  of  the  properties  devised  to  them  to  aid  in  the  convenient  ad- 
ministration of  trusts.  But  the  income  from  the  real  estate  may  as 
readily  be  applied  and  final  division  may  be  made  of  the  realty. 

In  Matter  of  Tatum,  169  N.  Y.  514,  518,  62  N.  E.  680,  581,  Judge 
Gray  says : 

"Unless  the  purpose  of  tbe  testator  will  fall  without  a  conyersloo.  equity 
will  not  presume  It  There  should  be  an  implication  of  a  direction  to  con- 
vert, so  unequivocal  and  so  strong  as  to  leave  no  substantial  doubt  in  the 
mind.  Hobson  y.  Hale,  95  N.  T.  588;  SchoUe  v.  Scholle,  113  N.  Y.  261,  21 
N.  El.  84.  Indeed,  conversion,  to  be  decreed,  must  be  so  necessary,  as  that 
•  without  it,  the  provisions  of  the  will  would  be  rendered  nnreasonable  and 
Incapable  of  a  Just  and  an  effective  operation." 

The  material  provisions  of  the  will  declaring  the  trust  may  be  brief- 
ly stated,  and  for  convenient  reference  divided  into  paragraphs  as 
follows:  (1)  In  trust  to  pay  the  income  to  my  husband  during  his 
life  until  he  shall  marry  again  (but  subject  to  the  power  of  advance- 
ment hereinafter  given  to  my  trustees)  and  from  and  after  his  de- 
cease or  second  marriage.  (2)  In  trust  for  all  my  children  who  shall 
attain  the  age  of  25  years  or  marry  under  that  age  in  equal  shares. 
In  case  any  child  of  mine  shall  die  in  my  lifetime,  the  children  of  any 
such  child  to  take  the  share  which  his,  her,  or  their  parent  would 
have  taken  in  the  residuary  trust  fund  if  such  parent  had  survived  me 
and  attained  the  age  of  25  years.  If  there  shall  be  no  child  or  grand- 
children of  mine,  then  (3)  in  trust  for  my  husband  absolutely  if  he 
shall  survive  me;  but  if  he  shall  predecease  me  (4)  in  trust  for  my 
sister  and  my  brother  in  equal  shares ;  (5)  provided  always  and  I  here- 
by declare  that  my  trustees  shall  retain  the  share  of  each  of  my 
daughters  in  the  residuary  trust  fund  upon  trust  to  pay  the  interest 
thereof  to  such  daughter  during  her  life,  and  so  that  if  and  while  she 
shall  be  under  coverture  the  same  shall  be  for  her  sole  and  separate 
use  and  she  shall  not  have  power  to  dispose  of  the  same  in  the  way 
of  anticipation,  but  with  power,  nevertheless,  for  such  daughter 
to  appoint  by  deed  or  will  that  after  her  decease  the  whole  or  any 
part  of  such  income  shall  be  paid  to  any  husband  who  may  survive 
her  during  his  life  or  for  any  less  period.  (6)  And  from  and  after  the 
decease  of  such  daughter  and  subject  to  any  appointment  which  may 
be  made  to  her  husband  in  trust  for  the  children  of  my  same  daugh- 
ter, or  any  of  them  or  any  of  their  issue,  upon  certain  conditions 
in  such  share  and  manner  as  she  shall  by  deed  or  will  appoint.  And 
in  default  of  appointment  (7)  in  trust  for  the  children  of  my  same 
daughter,  who  being  sons  shall  attain  the  age  of  21  years,  or  being 
daughters  shall  attain  that  age  or  marry,  in  equal  shares.  And  in 
case  there  shall  be  no  child  of  my  same  daughter,  who  being  a  son 
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shall  attain  the  age  of  21  years,  or  being  a  daughter  shall  attain  that 
age  or  marry,  then  (8)  upon  such  trusts  and  in  such  manner  as  my 
same  daughter  shall  by  deed  or  will  appoint.  And  in  default  of  such 
appointment  (9)  in  trust  for.  my  other  children  who  attain  the  age  of 
25  years  or  marry,  in  equal  shares,  and  so  that  the  shares  accruing 
to  any  daughter  shall  be  subject  to  the  trusts  hereby  declared  con- 
cerning the  original  share  of  the  same  daughter,  (10)  I  declare  that 
my  trustees  may,  after  the  death  or  future  marriage  of  my  husband, 
apply  the  whole  or  such  parts  as  they  think  fit  of  the  income  of  the 
contingent,  expectant,  or  presumptive  share  of  any  child  of  mine  for 
or  towards  his  or  her  maintenance,  education,  or  benefit  during  such 
time  as  such  child  shall  be  under  the  age  of  26  years.  (11)  And  shall 
during  the  suspense  of  absolute  vesting  of  any  such  share  accumulate 
the  surplus  (if  any)  of  the  income  thereof  at  compound  interest, 
but  with  power  to  apply  any  such  accumulation  in  any  subsequent 
year  for  the  maintenance,  education,  or  benefit  of  the  child  entitled 
as  aforesaid.  (12)  I  declare  that  my  trustees  may  at  their  own  ab- 
solute discretion,  notwithstanding  that  any  person  may  for  the  time 
being  be  entitled  to  the  income  thereof  raise  any  part  or  parts  not 
exceeding  together  one  moiety  of  the  then  expectant  presumptive  or 
vested  share  of  any  child  or  grandchildren  of  mine  in  the  residuary 
trust  fund,  and  may  apply  the  same  for  the  advancement  or  benefit 
of  such  child  or  grandchildren  in  such  manner  as  my  trustees  shall 
think  fit.  (13)  And,  further,  that  my  trustees  may,  notwithstanding 
the  trusts  hereinbefore  contained,  raise  out  of  the  residuary  trust 
fund  and  pay  to  each  of  my  children  on  his  or  her  marriage  a  sum 
not  exceeding  £1,000  for  his  or  her  own  absolute  use  and  benefit. 
The  testatrix  intended  to  create  trusts  to  provide  an  income  for  her 
husband  duing  his  life  or  until  his  second  marriage,  then  for  an  ac- 
cumulation of  rents  and  profits  for  the  benefit  of  her  infant  son  and 
two  infant  daughters,  and,  further,  to  provide  an  income  for  her  son 
until  he  should  reach  the  age  of  25  years,  and  for  her  daughters  dur- 
ing their  respective  lives.  There  are  further  provisions  concerning 
the  powers  of  appointment  given  the  daughters  and  the  disposition 
of  their  shares  in  case  such  powers  are  not  exercised. 

Before  considering  these  latter  provisions  and  looking  at  the 
general  plan  for  benefit  of  husband  and  children,  it  appears  that  four 
persons  are  to  share  in  the  beneficial  enjoyment  of  the  estate  during 
their  lives.  The  corpus  of  the  estate  is  not  specifically  divided  into 
separate  parcels.  It  is,  however,  clear  that  the  testatrix  intended  that 
each  child  was  to  take  a  separate  share  after  the  termination  of  the 
husband's  estate.  There  is  not,  therefore,  one  trust  limited  upon  the 
four  lives.  The  shares  and  interests  may  be  several,  even  though 
the  trust  fund  or  corpus  remain  undivided,  where  it  was  clearly  the 
intention  that  the  income  and  principal  given  in  equal  shares  were 
to  constitute  separate  trusts  under  which  the  rights  of  each  bene- 
ficiary are  separate  and  distinct  in  his  share  of  the  income,  and  the 
property  is  kept  in  solido  for  mere  convenience  of  investment  or  ad- 
ministration. Schermerhorn  v.  Cotting,  131  N.  Y.  48,  29  N.  E.  980 ; 
Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E.  481.  In  the  case  last 
cited  there  was,  as  in  this  case,  what  was  denominated  a  "common 
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fund"  remaining  in  the  possession  and  control  of  the  trustees  until 
final  distribution  of  the  estate,  but  the  court  held  that,  as  the  inter- 
est in  the  income  was  separate  and  distinct,  there  were  separate 
trusts.  So  here  the  testatrix  has  placed  the  "residuary  fund"  in 
the  hands  of  the  trustees,  but  the  division  of  the  proceeds  being  into 
shares,  each  separately  disposed  of,  the  disposition  is  not  to  be  con- 
sidered as  one  of  the  estate  in  entirety.  If  each  separate  division  is 
a  valid  trust,  it  will  be  sustained.  Moore  v.  Hegeman,  72  N.  Y.  376 ; 
Hillyer  v.  Vandewater,  121  N.  Y.  681,  24  N.  E.  999.  We  have,  there- 
fore, three  separate  trusts.  Each  trust  is  limited  first  by  the  life  of 
the  husband,  and,  further,  by  the  provision  for  the  child,  which  in 
the  case  of  the  son  is  a  provision  for  an  accumulation  for  a  period  of 
years  and  a  payment  of  income  while  he  is  under  the  age  of  25  years, 
and  in  the  case  of  each  daughter  is  a  provision  for  such  accumulation 
and  a  payment  of  income  for  the  life  of  such  daughter.  Assuming 
that  the  trust  for  accumulation  is  valid  as  a  trust  for  a  minority,  we 
have  in  each  case  a  trust  limited  by  two  lives.  I  say  two  lives  because 
a  suspension  for  a  minority  is  a  suspension  for  a  statutory  life.  "A 
minority  is  a  life."  Benedict  v.  Webb,  98  N.  Y.  460 ;  Oxley  v.  Lane, 
35  N.  Y.  340,  346 ;  Savage  v.  Burnham,  17  N.  Y.  661,  572.  And  a 
suspension  during  the  minority  of  one,  followed  by  a  further  sus- 
pension during  the  life  of  the  same  person  is  in  legal  sense  a  single 
suspension  ab  initio  for  but  one  life.  Benedict  v.  Webb,  98  N.  Y. 
460,  466.  The  trust  provision  for  the  son,  to  pay  him  income  while 
he  is  under  26  years,  is  equivalent  to  a  provision  to  pay  him  income 
until  he  is  25  years  of  age,  if  he  live  so  long,  and  is,  therefore,  limited 
by  a  life.  So  that  in  each  case  had  there  been  no  further  provision 
suspending  the  power  of  alienation  the  trusts  would  be  valid. 

This  brings  us  to  the  peculiar  provisions  made  concerning  the 
daughters'  shares  contained  in  sections  5  to  9,  inclusive,  of  the  will. 
By  these  provisions  certain  powers  of  appointment  were  given  to  each 
daughter.  By  section  5  power  is  given  to  continue  payment  of  a 
part  or  the  whole  of  the  income  to  any  husband  who  may  survive 
her.  This  is  the  only  provision  specifically  referring  to  income.  The 
next  power,  section  6,  is  stated  to  be  subject  to  the  appointment  for 
the  husband,  "in  trust"  for  such  children  or  grandchildren  of  the 
daughter  in  such  share  and  manner  as  she  shall  appoint.  By  section 
8,  if  there  be  "no  child  of  my  same  daughter  who  being  a  son  shall 
attain  the  age  of  21  years  or  being  a  daughter  shall  attain  that  age 
or  marry,"  then  appointment  may  be  made  upon  such  trusts  and  in 
such  manner  as  the  daughter  designates.  These  are  the  powers. 
Sections  7  and  9  provide  for  disposition  in  default  of  the  exercise  of 
them.  "And  in  default  of  such  appointment"  (section  7)  "in  trust 
for  the  children  of  my  same  daughter  who  being  sons  shall  attain  the 
age  of  21  years  or  being  daughters  shall  attain  that  age  or  marry  in 
equal  shares  and  if  there  be  only  one  such  child  the  whole  to  be  in 
trust  for  that  one  child."  If  there  are  grandchildren,  the  appoint- 
ment must  be  made  in  the  class  or  this  clause  becomes  operative; 
but,  if  there  are  no  grandchildren  and  no  appointment  imder  section 
8,  then,  by  section  ^— 
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"In  tnut  Cor  my  other  cblldren  who  attain  the  age  of  2S  yeart  or  marry  In 
eqnal  sharea  and  bo  that  the  share  or  Bhares  accruing  to  each  or  any  daughter 
of  mine  nnder  this  trust  shall  be  subject  to  the  tmsts  hereby  declared  con- 
cerning the  original  share  of  the  same  daughter  mider  this  my  wllL" 

I  am  of  opinion  that  these  provisions  continue  the  trust  term  be- 
yond the  time  permitted  by  statute. 

It  must  be  noted  that  the  use  of  the  words  "in  trust"  is  prefixed 
to  each  disposition,  whether  it  be  by  way  of  appointment  under  the 
power  or  by  devise  in  default  thereof.  The  nature  of  the  trust  is  not 
in  terms  defined,  except  in  the  fifth  section,  but  the  only  meaning  pos- 
sible is  for  a  continuation  of  the  trust  to  pay  the  income,  except 
that  in  the  eighth  section  the  daughters  are  given  power  to  desig- 
nate the  terms  upon  which  the  trusts  may  under  that  section  be  con- 
tinued. The  attempted  continuance  of  the  trust  after  the  decease 
of  the  husband  and  a  daughter  for  the  benefit  of  the  daughter's  hus- 
band by  power  of  appointment  of  the  income  (section  6)  is  invalid, 
in  that  it  suspends  the  absolute  power  of  alienation  for  a  longer  period 
than  two  lives  in  being,  and,  moreover,  the  daughter's  husband  is 
not  a  life  in  being  at  the  time  of  the  creation  of  the  estate.  Van 
Brunt  V.  Van  Brunt,  111  N.  Y.  178,  19  N.  E.  60;  Tiers  v.  Tiers,  98 
N.  Y.  568 ;  Schettler  v.  Smith,  41  N.  Y.  328 ;  Durfee  v.  Pomeroy, 
7  App.  Div.  431,  40  N.  Y.  Supp.  1022.  The  same  reasons  apply  to 
the  other  powers,  whereby  the  estate  would  be  kept  in  the  hands  of 
the  trustees  during  the  term  designated  by  the  appointment  in  excess 
of  two  lives,  and  not  in  being  at  the  creation  of  the  estate.  Where 
the  proposed  estate  could  not  be  created  by  direct  devise,  except  by 
limiting  the  necessary  suspension  by  more  than  two  lives,  it  may  not 
be  created  through  the  intervention  of  a  power.  Booth  v.  Baptist 
Church,  126  N.  Y.  215,  240,  28  N.  E.  238.  The  alternate  provisions 
in  case  of  default  in  the  exercise  of  the  power  of  appointment  are  no 
better.  If  there  be  grandchildren  by  the  daughters,  the  trust  is  to  be 
continued  for  their  benefit;  if  sons,  until  they  are  21  years,  or,  if 
daughters,  until  they  attain  that  age  or  marry.  If  there  be  no  grand- 
children, the  property  is  still  to  be  retained  in  trust  for  the  children 
of  testatrix  who  attain  the  age  of  25  years,  or  marry,  in  equal  shares ; 
the  daughters'  shares  being  further  subject  to  the  trust  under  which 
they  are  to  receive  income  for  life.  JJnder  this  clause,  upon  the  death 
of  a  daughter  without  children,  the  suspension  of  the  power  of 
alienation  of  her  share  would  be  further  limited  as  to  one-half  by  the 
minority  of  her  brother,  if  living,  and  as  to  the  other  half  by  the  life 
of  her  sister,  or,  if  the  brother  had  predeceased  her,  then  the  whole 
share,  by  the  life  of  the  surviving  sister.  In  case  one  of  the  daughters 
survived  both  her  brother  and  sister,  there  being  no  other  child  of 
the  testatrix  surviving,  no  provision  appears  to  be  made  as  to  the 
disposition  of  such  share,  and  it  would,  therefore,  vest  in  the  heirs 
of  the  testatrix.  A  situation  is  therefore  presented  in  some  respects 
analagous  to  that  in  Purdy  v.  Hayt,  92  N.  Y.  446,  where  the  trust  was 
held  valid.  As  in  that  case,  the  ultimate  remainder  is  contingent, 
the  interests  of  the  daughters,  although  undivided,  are  distinct  shares, 
and  the  share  of  the  sister  dying  first  is  limited  to  pass  through  more 
than  two  life  estates  before  reaching  the  ultimate  remainder,  while 
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the  share  of  the  sister  second  to  die  may  be  limited  to  pass  through 
only  two  successive  life  estates  before  reaching  the  ultimate  re- 
mainder. But  in  that  case,  as  there  were  but  two  beneficiaries,  the 
uncertainty  must  cease  within  the  statutory  period,  and  within  that 
time  one  of  the  sisters'  shares  must  be  disclosed  as  valid,  whereas 
here  both  sisters  may  die  before  the  brother  and  during  his  minority, 
in  which  event  the  limitation  upon  neither  share  would  terminate 
within  the  statutory  period.  It  has  been  held  that  an  uncertainty  of 
this  class  is  fatal,  unless  it  must  cease  and  the  remainders  become 
capable  of  classification  as  valid  or  invalid  within  the  statutory  period. 
Dana  v.  Murray,  123  N.  Y.  604,  26  N.  E.  21.  Moreover,  the  con- 
tingency is  remote,  as  the  clause  is  limited  upon  a  failure  by  the 
daughter  to  make  appointment  or  leave  children  her  surviving.  I 
therefore  conclude  that  the  provisions  beyond  those  for  the  life  of 
the  husband  and  daughter  are  in  violation  of  the  statute.  Real 
Property  Law,  Laws  1896,  p.  665,  c.  547,  §  32.  The  power  of  sale 
given  the  trustees  does  not  obviate  the  invalid  suspension.  By  such 
sale  the  proceeds  are  not  freed  and  vested  at  once  in  persons  who 
can  convey  an  absolute  fee.  Robert  v.  Corning,  89  N.  Y.  225.  In 
this  case  the  proceeds  are  to  become  part  of  the  "residuary  trust 
fund."  A  power  of  sale  does  not  avoid  the  statute  where  the  pro- 
ceeds of  such  sale  remain  subject  to  the  terms  of  the  trust.  Brewer 
v.  Brewer,  11  Hun,  147,  affirmed  as  Bremer  v.  Penniman,  72  N.  Y. 
603 ;  Allen  v.  Allen,  149  N.  Y.  280,  43  N.  E.  626 ;  Cruikshank  v.  Home 
for  the  Friendless,  113  N.  Y.  337,  21  N.  E.  64,  4  L.  R.  A.  140;  Hob- 
son  V.  Hale,  95  N.  Y.  588.  The  disposition  as  to  the  two-thirds  of 
the  estate  may  not  be  sustained,  therefore,  in  its  entirety.  The  at- 
tempted continuance  of  the  trusts  after  the  lives  of  the  daughters 
are  void.  But  it  is  clear  that  the  primary  objects  of  testatri.x's 
bounty  were  her  husband  and  her  children.  The  remaining  pro- 
visions whereby  she  attempted  to  further  provide  for  those  who 
were  to  come  after  her  daughters  may  be  disregarded,  without  inter- 
fering with  the  principal  disposition  for  the  benefit  of  her  immediate 
family.  The  rule  is  established,  as  stated  by  Judge  Gray  in  Hender- 
son V.  Henderson,  113  N.  Y.  1, 16,  20  N.  E.  814,  818  : 

"If  the  principal  disposition  can  be  upheld,  we  should  disregard  nlterlor, 
contingent  UmltaUons,  which  threaten  violation  of  statutory  rules  respecting 
the  ownership  of  property." 

So  a  trust  limited  upon  the  life  of  a  widow  was  held  separable  from 
a  void  limitation  subsequent  of  a  term  of  years.  Underwood  v.  Curtis, 
127  N.  Y.  623,  28  N.  E.  585 ;  Kennedy  v.  Hoy,  105  N.  Y.  134, 11  N.  E. 
390. 

Applying  this  rule  of  construction  of  these  provisions  as  to  the 
daughters'  shares,  one-third  of  the  estate  is  held  in  trust  to  pay  the 
income  to  the  husband  during  his  life,  and,  after  his  death,  to  a 
daughter,  and  a  second  third  upon  similar  trust  limited  by  the  lives 
of  the  husband  and  the  other  daughter.  In  addition  to  these  trust 
provisions,  by  sections  2,  10,  11,  and  12  of  the  will,  direction  is  given 
for  the  accumulation  of  income  for  the  benefit  of  all  the  children 
until  they  attain  the  age  of  25  years,  with  power  to  apply  the  income 
for  their  benefit  and  with  power  of  advancement  given  the  trustees 
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up  to  one-half  of  the  share  of  each  beneficiary.  When  a  minor  reaches 
majority,  the  trust  for  accumulation  must  cease.  Goebel  v.  Wolf, 
113  N.  Y.  406, 416,  81  N.  E.  888, 10  Am.  St.  Rep.  464.  But  the  direc- 
tion for  accumulation  for  a  longer  term  than  minority  is  void  only 
for  the  excess  (Real  Property  Law,  §  61,  subd.  3 ;  Radley  v.  Kuhn, 
97  N.  Y.  26,  32),  and  does  not  affect  the  validity  of  other  parts  of  the 
general  trust  scheme.  Schermerhom  v.  Cotting,  131  N.  Y.  48,  61, 
64,  29  N.  E.  980.  The  scheme  may  also,  as  here,  provide  that  a  part 
of  the  rents  may  be  applied  to  the  use  of  the  infant,  instead  of  ac- 
cumulated. Roe  V.  Vingut,  117  N.  Y.  204,  218,  22  N.  E.  933.  And 
this  provision  for  payment  of  part  of  the  income  during  minority  may 
be  coupled,  as  it  is  here,  in  the  case  of  the  daughters'  shares,  with  a 
provision  to  pay  over  all  the  income  for  life  upon  reaching  majority. 
Horton  v.  Cantwell,  108  N.  Y.  256,  265,  16  N.  E.  646.  The  provision 
for  the  advancement  of  a  moiety  of  each  share  in  the  discretion  of  the 
trustees  is  valid  as  a  power.  "An  express  trust  to  receive  and  ap- 
ply or  receive  and  accumulate  rents  may  be  coupled  with  a  power  to 
apply  the  principal  to  the  use  of  the  beneficiary.  This  latter  is  not  a 
trust,  for  no  express  trust  is  authorized  for  that  purpose.  But  as  a 
power  it  is  valid.  *  *  *  Such  a  feature  does  not  interfere  with 
the  vesting  of  the  remainder  limited  on  the  trust,  but  merely  renders 
it  defeasible."  Chaplin,  Exp.  Trusts  &  Powers,  §  618,  p.  505.  See, 
also.  Real  Property  Law,  §  31 ;  Van  Axte  v.  Fisher,  117  N.  Y.  401,  22 
N.  E.  943.  The  rift  to  each  child  of  £1,000  upon  his  or  her  marriage 
(section  13  of  wil^  may  also  be  given  effect  as  a  power  in  trust  in  the 
same  way  as  the  power  to  make  advancement.  It  now  becomes  nec- 
essary to  construe  the  language  of  section  2  of  the  trust,  whereby 
general  provision  is  made  for  the  testatrix's  children.  The  special 
trust  provisions  for  the  daughters  have  already  been  construed  as 
merely  taking  effect  to  continue  the  trust  to  pay  income  to  them 
during  their  respective  lives.  As  thus  qualified,  section  2  applies 
equally  to  the  three  children.    It  reads ; 

"In  tmrt  for  all  my  cblldren  who  aliBll  attain  the  age  of  26  years  or  marry 
onder  that  age  in  eqnal  sbarea." 

As  has  been  assumed  in  previous  discussion,  the  words  "in  trust" 
refer  to  a  continuance  of  the  trust  to  pay  income  which  is  created  by 
the  preceding  section  for  the  benefit  of  the  husband  "and  from  and 
after  his  decease  or  second  marriage"  continued  "in  trust  for  all  my 
children."  Each  child  is  by  this  section  g^ven  an  equal  share  in  the 
entire  income  and  principal.  That  the  language  was  intended  to  de- 
vise an  interest  in  the  principal  is  made  more  clear  by  the  provision 
in  the  same  section  devising  to  grandchildren,  in  case  testatrix's 
children  predeceased  her,  "the  share  which  his,  her  or  their  parent 
would  have  taken  of  and  in  the  residuary  trust  fund  if  such  parent 
had  survived  me  and  attained  the  age  of  26  years."  The  descriptive 
words,  "who  shall  attain  the  age  of  25  years  or  marry  under  that 
age,"  do  not  limit  the  trust  to  pay  income  by  a  term  other  than  lives 
which  would  defeat  the  trust.  Neither,  in  my  opinion,  do  they  create 
a  contingency  upon  the  happening  of  which  the  vesting  of  each  child's 
share  is  made  dependent,  but  the  remainders  vested  upon  the  death 
of  testatrix,  and  are  not  contingent  upon  the  attainment  of  the 
96  N.Y.S.' 
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specified  age  or  marriage.  The  general  rule  is  that  a  remainder  is 
not  to  be  considered  as  contingent  in  any  case  where,  consistently 
with  the  intention  of  the  testator,  it  may  be  construed  as  being  vested. 
Hersee  v.  Simpson,  154  N.  Y.  496,  48  N.  E.  890,  Moreover,  in  this 
case,  after  the  death  of  the  husband,  the  income  of  each  share  is  to  be 
paid  to  the  remaindermen.  This  circtmistance  has  invariably  been 
given  great  weight  in  showing  an  intention  to  vest  the  interests  of  the 
remaindermen.  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E.  481. 
Although  there  is  language  in  the  will  wherein  an  opposite  legal  con- 
clusion is  stated  by  the  draughtsman  in  describing  the  share  as  "con- 
tingent, expectant  or  presumptive,"  I  consider  that  such  words  refer 
merely  to  the  time  of  physical  possession,  and  not  to  the  vesting  of 
the  legal  title  in  interest.  The  intention  appears  to  me  to  have  been 
to  vest  in  interest  a  one-third  share  in  each  child  of  testatrix  at  testa- 
trix's death,  and  merely  to  postpone  the  possession  of  the  prindpal,  in  the 
case  of  the  son,  until  he  attains  the  age  of  25  years,  and  in  the  case  of  the 
daughters  (by  the  provisions  especially  affecting  them)  to  continue 
the  possession  of  each  of  the  one-third  shares  given  them  in  the  trus- 
tees during  such  daughters'  respective  lives.  Similar  words  have 
in  a  number  of  cases  been  construed  as  vesting  title  in  remaindermen, 
although  the  time  of  possessory  enjoyment  was  postponed.  Pater- 
son  v.  Ellis'  Ex'rs,  11  Wend.  259;  Bliven  v.  Seymour,  88  N.  Y.  469; 
Matter  of  Charlier,  22  App.  Div.  71,  47  N.  Y.  Supp.  818;  Aldrich 
v.  Funk,  48  Hun,  367,  1  N.  Y.  Supp.  541 ;  Vanderpoel  v.  Loew,  supra. 
The  remaining  questions  may  be  disposed  of  briefly.  The  will  is 
made  by  a  woman,  born  a  citizen  of  the  United  States,  who  married 
an  alien.  She  creates  a  trust  for  the  benefit  of  the  foreign-bom 
children  and  the  alien  husband,  who  are  nonresidents,  and  appoints 
nonresident  alien  trustees  of  the  real  property  situate  in  this  state. 
The  inquiry  is  three-fold  as  to  the  right  of  the  testatrix  to 'create, 
of  the  alien  beneficiaries  to  receive,  and  of  the  alien  trustees  to  take 
and  hold.  By  express  statutory  provision  (section  6,  Real  Property 
Law)  a  woman  bom  a  citizen  of  the  United  States,  who  has  married 
an  alien,  and  the  foreign-born  children  of  such  woman,  are,  not- 
withstanding their  residence  in  a  foreign  country,  entitled  to  take, 
hold,  convey,  and  devise  real  property  situated  within  this  state  as  if 
citizens  of  the  United  States,  where,  as  here,  the  title  to  such  real 
property  has  been  derived  through  a  citizen  of  the  United  States. 
The  right  thereby  given  to  devise  includes  the  right  to  do  so  upon 
such  trusts  as  our  laws  permit.  The  citizenship  of  the  beneficiary 
does  not  appear  to  be  material  where  the  legal  title  is  vested  in  the 
trustees.  It  has  been  held  that,  where  the  trustees  are  citizens,  active 
trusts  for  the  benefit  of  aliens,  if  otherwise  lawful,  are  valid.  Marx  v. 
McGlynn,  88  N.  Y.  357,  376;  Meakings  v.  Cromwell,  6  N.  Y.  136; 
Wainright  v.  Low,  132  N.  Y.  313,  30  N.  E.  747.  There  is  no  express 
regulation  of  the  right  of  an  alien  to  take  and  hold  as  trustee.  The 
reason  given,  in  the  cases  last  cited,  for  permitting  an  alien  to  take 
the  beneficial  use,  is  that  the  title  to  the  land  is  still  within  the  control 
of  the  state;  it  being  in  the  hands  of  citizen  trustees,  who  owe  al- 
legiance to  our  government  and  can  be  called  upon  to  discharge  the 
duties  of  citizenship.    But  where  this  control  is  expressly  abandoned. 


Digitized  by 


Google 


Sup.  Ct)  HATDEN  ▼.  8U6DBN.  691 

where  our  law  permits  the  title  to  be  held  by  an  alien  outright,  there 
is  no  reason  why  such  alien  should  not  hold  as  trustee.  Howard  v. 
Moot,  64  N.  Y.  262 ;  Duke  of  Cumberland  v.  Graves,  1  N.  Y,  306.  In 
the  latter  case  Ruggles,  C.  J.,  said  (at  page  312) : 

"Tbere  la  no  objection  to  tbe  execution  of  a  tmat  by  an  alien  excepting  that 
wblch  arises  from  bla  incapacity  to  bold  lands." 

The  fact  that  the  beneficiary  is  also  an  alien  makes  no  difference. 
If  the  property  may  be  held  by  an  alien  for  his  own  use,  it  may  be 
held  by  him  for  the  use  of  another  alien.  The  capacity  to  hold  prop- 
erty is  the  test,  and  this  is  equally  true  where  the  trust  is  created 
by  devise.  Section  4,  Wills.  2  Rev.  St  (1st  Ed.)  pt.  2,  p.  67,  c.  6,  tit.  1, 
§  4,  provides : 

"Bvery  devise  of  any  Interest  In  real  property,  to  a  person  wbo,  at  the  time 
of  the  death  of  tbe  testator,  shall  be  an  alien,  not  authorized  by  statute  to  bold 
real  estate,  shall  be  void." 

The  trustees  in  this  case,  being  British  subjects,  are  authorized  to 
take  and  hold  real  estate  in  this  state.  This  right  is  conferred  by 
section  5a  of  the  real  property  law  (Laws  1897,  p.  706,  c.  593),  under 
which  any  citizen  of  a  nation  which,  by  its  laws,  confers  similar  privi- 
leges on  citizens  of  the  United  States,  may  take,  acquire,  hold,  and 
convey  real  estate  within  this  state  in  the  same  manner  and  with  like 
effect  as  if  such  person  were  at  the  time  a  citizen  of  the  United 
States.  Similar  privileges  are  conferred  upon  citizens  of  the  United 
States  by  an  act  of  Parliament  of  Great  Britain,  enacted  in  1870  (St. 
33  Vict.  p.  166,  c.  14,  §  2),  which  provides  in  part : 

"Beal  and  personal  property  of  every  description  may  be  taken,  acquired, 
held  and  disposed  of  by  an  alien  in  tbe  same  manner  In  all  respects  as  by  a 
natural  bom  British  subject" 

See  Fay  v.  Taylor,  31  Misc.  Rep.  32,  63  N.  Y.  Supp.  572. 

The  guardian  for  infants  Sugden  in  their  answer  in  the  Arnold  ac- 
tion alleges  that  partition  is  unnecessary,  imposes  an  unnecessary 
burden  and  expense  upon  the  parties  entitled  to  proceeds  of  sale,  and 
is  injurious  to  the  interests  of  infant  defendants.  The  contention  is 
that  plaintiff  already  has  power  of  sale  of  premises  described  in  the 
complaint  under  the  will  of  one  Mary  Hart,  the  common  source  of 
title.  But  as  Jessie  Sugden,  deceased,  the  mother  of  these  infants, 
derived  her  share  under  this  Hart  will,  it  is  clear  that  a  construction 
of  the  Sugden  will  would  also  be  necessary  to  determine  the  proper 
distribution  of  the  proceeds  if  a  sale  were  made  by  plaintiff  under  his 
power  as  executor  of  the  Hart  will  rather  than  under  a  decree  in 
partition.  The  share  of  the  Sugden  infants  is  collectively  only  one- 
tenth  part  of  the  parcels  described  in  the  complaint  in  the  Arnold  ac- 
tion. All  other  parties  acquiesce  in  the  partition.  It  is  not  shown 
that  any  greater  expense  is  imposed  upon  the  estate  by  proceeding 
to  partition  this  property  with  the  other  parcels  than  would  be  in- 
curred by  a  separate  sale  under  the  power  and  a  proceeding  to  con- 
strue the  will  upon  distribution.  The  interests  of  the  infants  are  not 
prejudiced  by  the  partition.  I  reach  the  conclusion  that  partitions 
should  be  decreed,  that  the  interests  in  the  real  estate  in  question 
have  not  been  converted  into  personalty,  and  that  the  will  of  Jessie 
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Sugden  creates  valid  trusts  as  follows :  The  trustees  are  vested  with 
legal  title  and  with  power  to  s^ll,  the  proceeds  of  such  sale  to  be  im- 
pressed with  the  same  trust.  The  entire  income  derived  from  the 
whole  estate  is  to  be  paid  by  the  trustees  to  the  husband  during  his 
life  or  until  he  shall  marry  again.  Upon  his  death  or  remarriage  the 
corpus  of  the  estate  is  to  be  divided  into  three  equal  shares.  The  in- 
come of  each  share  is  to  be  accumulated  separately  for  the  benefit 
of  each  child  until  it  becomes  of  age.  The  trustees  may,  however, 
apply  the  whole  or  such  parts  of  the  separate  respective  income  or  ac- 
cumulations as  they  may  think  fit  for  the  maintenance,  education,  or 
benefit  of  the  child  in  whom  the  share  producing  such  income  or  ac- 
cumulation is  vested.  In  the  case  of  the  son,  the  accumulation  de- 
rived from  his  one-third  share  is  to  be  paid  him  when  he  becomes  of 
age,  and  the  income  derived  from  such  share  is  thereafter  to  be  paid 
to  him  until  he  attains  the  age  of  25  years  or  marries,  when  he  is  to 
receive  his  one-third  share  of  the  principal.  The  income  of  the  daugh- 
ters' separate  third  shares  are  to  be  separately  accumulated  for  them 
severally  and  paid  over  to  them  when  they  attain  majority,  after 
which  the  income  derived  from  their  separate  shares  are  to  be  paid 
to  them  severalty  for  life.  Each  of  the  three  children  takes  a  vested 
remainder  in  one-third  of  the  property.  The  powers  given  the  trus- 
tees are  valid.  They  may  make  advances  to  each  child  from  its 
share  of  the  principal  to  the  amount  of  one-half  such  share.  They 
may  pay  to  each  child  upon  his  or  her  marriage  a  sum  not  exceeding 
f  1,000,  such  payments  to  be  made  out  of  the  principal  of  the  estate. 
Partition  will  be  decreed  accordingly. 


(4S  MlBc.  Rep.  184.) 

LIGHTON  et  al.  v.  OITT  OP  STRAODSB. 

(Supreme  Oonrt,  Special  Term,  Onondag:a  County.    Aagnst,  19Q6.) 

1.  JuDOUBHTS — UEbqib  axd  Bab  or  Defenses. 

Wbere  mandamus  was  brought  to  compel  tbe  mayor  of  a  dty  to  exe- 
cute a  contract  for  the  purchase  of  land  pursuant  to  a  resolution  of  the 
common  council,  and  the  proceeding  was  defended  by  tbe  corporation 
counsel  acting  In  behalf  of  the  city,  a  Judgment  awarding  the  writ 
was  res  Judicata  as  to  the  legality  of  the  contract  and  Its  anffidency  In 
form,  as  against  the  city,  In  a  subsequent  action  by  the  owners  of  the  land 
to  specifically  enfwce  the  contract  entered  Into  as  the  result  of  the  manda- 
mus proceeding. 

2.  Vemdob  and  Pctbchaseb— Tttlk  or  Vkkdob— Appkotal  bt  CknmsKt.. 

Where  a  city  council  directed  the  execution  by  the  mayor  and  clerk  of 
a  contract  for  the  purchase  of  land,  pnranant  to  which  a  contract  was  exe- 
cuted, requiring  the  approval  of  the  title  by  the  corporation  counsel,  the 
refusal  of  that  officer  to  approve  a  mai^etable  title  did  not  preroit  the 
vendors  from  enforcing  specific  perform^ce. 

[Ed.  Note. — For  cases  In  point,  see  vol.  4S,  Cent  Dig.  Vendi^  and  Pur- 
chaser, I  200.] 

8.  SPEcmo  Pebfobicanob — CoirrsACT  of  Crrr. 

Where  a  city  council  passed  a  resolutlcm  directing  tbe  purchase  of  land 
from  certain  persons  and  the  contract  for  the  purchase  of  tbe  land  was 
properly  executed,  It  was  speclflcally  enforceable  against  the  city  by  a 
vendee  of  the  land. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  44,  Cent  Dig.  Specific  Perform- 
ance, I  107.] 
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4.  Savx — Attkiepted  Bxdssioir. 

Where  a  city  council  passed  a  resolution  anthortetng  the  purchase  of 
certain  land,  and  a  contract  was  executed  pursuant  to  the  resolution,  the 
sabseqnent  rescission  of  the  resolution  was  no  defense  to  an  action  to 
spedflcall;  enforce  the  contract 

[Bd.  Note. — For  cases  in  point,  see  yoi.  44,  Oent  Dig.  Specific  Perform- 
ance, 1 107.] 

8.  Sajix — POVXB  OF  CorxT. 

A  court  of  equity  has  jurisdiction  to  compel  the  specific  performance 
of  an  executory  contract  for  the  conveyance  of  lands. 

(Ed.  Note — For  cases  in  point,  see  yol.  44,  Cent  Dig.  Specific  Perform- 
ance, H  56-«a] 

&  Saux — Ddicierot  at  IiAin>. 

Where  a  contract  provides  for  the  sale  of  land  in  gross,  an  immaterial 
dlfiTerence  between  the  quantity  of  land  mentioned  in  the  contract  and 
that  actually  contained  in  the  tr&ct  will  not  defeat  an  action  for  specific 
performance. 

(Ed.  Note — For  cases  in  point  see  vol.  44,  Cent  Dig.  Specific  Perform- 
ance, H  28,  61-84.1 

T.  MumCtPAI.    COBPORATIOKS — STSEXTS — BXTKRT — PmwnRTPTION. 

Where  a  building  had  stood  for  over  60  years  upon  a  portion  of  a  street 
the  public  rights  In  which  had  arisen  by  prescription,  the  building  was  to 
be  r^arded  as  a  monument  establishing  the  street  line,  in  the  absence  of 
any  evidence  that  the  land  covered  by  the  building  had  ever  been  used  by 
ttie  public. 

Action  by  Mary  Lighten  and  another  against  the  city  of  Syracuse. 
Judgment  for  plaintiffs. 

Walter  Welch  (James  E.  Newell,  of  counsel),  for  plaintiffs. 
Walter  Magee,  Corp.  Counsel,  and  Benjamin  Shone,  Asst.  Corp. 
Counsel,  for  defendant. 

ROGERS,  J.  On  the  87th  of  November,  1899,  the  common  coun- 
dl  of  the  city  of  Syracuse  adopted  a  resolution : 

TThat  the  mayor  and  the  clerk  be  and  they  hereby  are  authorlEed  and  direct- 
ed to  enter  into  a  contract  with  Mary  Llghton  and  Martha  T.  Llghton,  for  the 
purchase  of  the  real  estate,  situated  at  the  southwest  comer  of  East  Water 
street  and  Montgomery  street  the  same  being  twenty-five  feet  front  on  East 
Water  street,  the  same  in  rear,  and  seveny-flve  feet  on  Montgomery  street 
at  ttie  sum  of  $21,000,  free  and  clear  of  all  incumbrances ;  $5,000  to  be  paid 
ova:  before  January  12,  1900,  the  title  to  which  to  be  approved  by  the  corpora- 
tion counsel,  and  the  same  to  be  paid  for  in  such  manner  as  the  city  is  author- 
ised Xxr  an  act  of  the  Legislature  to  be  passed  at  the  legislative  session,  com- 
mencing January  1,  1900;  and  for  tliat  purpose  the  senator  and  membws  of 
assembly  of  Onondaga  county  are  requested  to  procure  the  passage  of  such 
an  act" 

At  a  meeting  of  said  common  council  held  on  the  26th  day  of 
December  following  James  K.  McGuire,  the  then  mayor,  in  a  com- 
munication, dated  December  19th,  returned  said  resolution  without 
his  approval,  stating,  among  other  things,  that  he  favored  renting  the 
property  and  eventually  buying  it,  but  that  the  same  should  be  done 
differently  and  in  a  manner  more  to  the  advantage  of  the  city  than  as 
proposed  by  said  resolution.  On  the  26th  day  of  December,  1899, 
said  resolution  was  carried  over  the  mayor's  veto,  16  aldermen  vot- 
ing for  the  resolution  and  3  against.  One  alderman  was  absent.  On 
the  9th  day  of  February,  1900,  the  mayor  persisting  in  his  refusal 
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to  acquiesce  in  the  action  of  the  common  council,  said  plaintiffs  pro- 
cured from  Mr.  Justice  Scripture  an  order  requiring  said  mayor,  the 
city  clerk,  and  corporation  counsel  to  show  cause  at  a  special  term  of 
this  court,  appointed  to  be  held  at  the  courthouse  in  the  city  of  Syra- 
cuse, on  the  10th  day  of  February  following,  why  a  peremptory  writ 
of  mandamus  should  not  issue,  directing  the  said  corporation  counsel 
to  certify  and  the  mayor  and  clerk  to  sign  the  contract  presented  to 
them  for  their  signatures.  On  the  17th  day  of  February,  the  court, 
Mr.  Justice  Andrews  presiding,  dismissed  the  proceeding  as  against 
the  corporation  counsel,  and  also  directed  that  the  application  for  a 
peremptory  writ  of  mandamus  against  the  mayor  and  city  clerk  be 
denied ;  but  that  an  alternative  writ  issue  commanding  them  and  each 
of  them  to  sign  and  execute  the  contract  contained  in  said  moving 
papers  for  the  purchase  of  the  real  estate  situated  on  the  southwest 
corner  of  East  Water  street  and  Montgomery  street,  in  said  city, 
the  same  being  25  feet  front  on  East  Water  street,  the  same  in  rear, 
and  75  feet  front  on  Montgomery  street,  for  the  sum  of  $21,000, 
in  accordance  with  the  provisions  of  said  resolution  of  the  common 
council,  which  contract  was  dated  February  6,  1900,  or  show  cause 
why  the  command  of  said  writ  should  not  be  obeyed,  and  that  they 
make  return  to  said  writ  within  20  days  after  service  thereof  on 
them.  The  mayor  and  city  clerk  made  a  return  to  said  alternative 
writ,  and,  among  other  things,  alleged  that  said  real  estate  was  worth, 
at  the  time  of  the  passage  of  said  resolution,  the  sum  of  $12,000  only ; 
that  the  common  council,  by  said  resolution,  undertook  to  bind  the 
city  of  Syracuse  to  pay  a  price  therefor  grossly  exorbitant,  the  pay- 
ment of  which  would  work  a  waste  of  its  funds  and  property;  that 
said  resolution  was  both  a  legal  and  an  actual  fraud  upon  said  city, 
and  was  adopted  in  bad  faith,  amounting  to  legal  fraud. 

The  issues  thus  formed  were  sent  to  a  referee  "to  hear,  try,  and  de- 
termine," who  made  his  report  to  the  court,  finding,  among  other 
things,  that  said  premises  were  fairly  and  reasonably  worth  the  sum 
of  $21,000;  that  in  the  passage  and  adoption  of  said  resolution  the 
relators,  the  common  council,  and  all  other  persons  connected  with 
the  transaction  acted  in  good  faith,  and  were  free  from  fraud  and 
collusion;  that  said  contract  was  in  proper  form,  had  been  duly  ex- 
ecuted by  the  relators,  who  had  done  and  performed  each  and  ever>' 
act  and  thing  on  their  part,  and  each  of  their  parts  to  be  performed 
and  done,  to  entitle  them  to  have  said  contract  signed  and  executed 
by  Jay  B.  Kline,  as  mayor,  and  George  J.  Metz,  as  city  clerk  of  said 
city,  and  who  were  duly  authorized  by  resolution  of  the  common 
council  of  said  city  so  to  do,  said  Kline  and  said  Metz  being  the 
successors  in  office,  respectively,  of  said  McGuire  and  Saunders ;  and 
that  the  mayor  and  city  clerk  should  sign,  execute,  and  acknowledge 
the  same  for  the  purchase  of  said  premises.  Thereafter  said  report 
was  considered  by  the  court  and  the  findings  of  fact  and  conclusions 
of  law  of  the  referee  in  all  things  confirmed,  except  in  so  far  as  the 
referee  found  direct  damages  to  the  relators  against  the  then  mayor 
and  clerk  of  the  city  of  Syracuse,  they  being  successors  of  the  mayor 
and  clerk  in  office  at  the  time  of  the  making  of  said  application  for  a 
writ  of  mandamus ;  and  the  court  thereupon  adjudged  that  a  peremp- 
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tory  writ  of  mandamus  issue.  The  judgment  roll  in  said  proceeding 
was  filed  and  judgment  was  entered  in  the  clerk's  office  of  Onondaga 
county  July  6, 1903,  directing  the  then  mayor  and  the  then  city  clerk, 
as  such,  forthwith  and  immediately  upon  receipt  by  them  of  said  per- 
emptory writ  of  mandamus,  to  properly  sign,  seal,  execute,  and  ac- 
knowledge the  said  contract  for  the  purchase  price  of  said  premises. 
Said  judgment  has  not  been  appealed  from,  vacated,  nor  set  aside, 
but  remains  in  full  force  and  virtue. 

November  7,  1903,  pursuant  to  and  in  accordance  with  said  judg- 
ment, a  peremptory  writ  of  mandamus  was  issued  to  the  said  Kline 
and  Metz,  the  then,  respectively,  mayor  and  clerk  of  said  city  of 
Syracuse,  commanding  them  to  execute  said  contract,  and  who,  on 
the  10th  day  of  said  November,  respectively,  did  duly  sign  and  ac- 
knowledge said  contract,  substantially  in  accord  with  said  resolution, 
except  that  it  was  also  therein  mutually  agreed  that  before  said  pur- 
chase price  of  $21,000,  or  any  part  thereof,  should  be  paid  by  the 
defendant,  the  parties  of  the  first  part  (the  plaintiffs)  should  furnish 
and  deliver  to  the  defendant  a  search  of  said  premises,  duly  certified 
by  the  clerk  of  Onondaga  county,  showing  them  to  be  free  and  clear 
of  all  liens  and  incumbrances,  and  also  showing  in  the  plaintiffs  a 
marketable  title,  which  title  should  be  approved  by  the  corporation 
counsel.  About  December  12,  1903,  a  deed  of  said  premises,  with  an 
abstract  showing,  so  far  as  I  can  discover,  a  good  title  and  a  pro- 
visional arrangement  for  the  discharge  of  all  liens,  was  tendered  by  the 
plaintiffs  to  the  defendant,  and  the  abstract  of  title  was  presented  to 
the  said  corporation  counsel  for  his  approval,  together  with  a  demand 
that  the  defendant  perform.  The  city  declined  to  accept  said  deed, 
and  the  approval  of  the  corporation  counsel  was  withheld.  These 
offers  and  demands,  with  satisfaction  of  the  liens,  were  thereafter  re- 
peated and  acceptance  refused ;  one  tender  in  particular  having  been 
made  February  24,  1904.  Notwithstanding  the  execution  of  said 
contract  and  said  tender  of  a  deed,  with  satisfaction  of  liens,  the  de- 
fendant declined  to  perform ;  and  on  the  20th  day  of  June,  1904,  said 
common  council  adopted  a  further  resolution  which,  in  terms,  re- 
scinded said  resolution  of  November  27,  1899.  Of  the  liens  on  said 
premises  one  was  a  mortgage  to  the  Cortland  Savings  Bank,  dated 
July  2,  1900,  to  secure  the  sum  of  $12,000  and  interest.  The  plain- 
tiffs, doubtless  because  of  the  embarrassment  occasioned  by  the  de- 
fendant's refusal  to  perform  said  contract,  made  default  in  the  pay- 
ment of  said  mortgage.  It  was  foreclosed  and  the  property  was  bid 
in  by  the  mortgagee,  which  took  a  deed  bearing  date  April  20,  1904. 
Title  to  the  premises  then  became  vested  in  the  bank,  but  it  now 
offers  to  convey  to  the  defendant,  so  that  in  connection  with  the  deed 
tendered  by  plaintiffs,  the  same  title  can  now  be  passed  to  the  city 
as  would  have  been  given  if  the  mortgage  had  not  been  foreclosed. 

The  corporation  counsel  in  his  argument  urges  that  the  action  can- 
not be  maintained  because  (1)  the  action  of  the  common  council,  in 
the  adoption  of  the  resolution  to  purchase,  was  fraudulent;  (2)  that 
authority  to  contract  terminated  with  the  adjournment  of  the  legis- 
lative session  beginning  January  1,  1900;  (3)  that  by  section  229  of 
revised  charter  the  common  council  is  without  power  to  raise  the 
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amount  necessary  to  pay  the  purchase  price;  (4)  that  the  contract 
being  for  the  payment  of  "$250,  or  more,"  ought  not  to  have  been 
"entered  into"  without  first  having  indorsed  thereon  the  certificate 
of  the  corporation  counsel  that  such  contract  is  in  proper  form  and 
duly  authorized,  as  provided  in  section  61  of  the  revised  charter, 
also,  as  being  within  a  similar  prohibition  contained  in  section  417 
of  charters  for  cities  of  the  second  class ;  (5)  that  the  abstract  of  title 
has  not  been  approved  by  the  corporation  counsel,  as  required  by 
the  contract  itself;  (6)  that  the  defendant  is  not  required  to  accept 
title  from  a  party  other  than  the  plaintiffs;  (7)  that  the  defendant, 
June  20,  1904,  by  its  common  council,  adopted  a  resolution  rescinding 
the  resolution  to  purchase,  passed  over  Mayor  McGuire's  veto 
December  26,  1899;  (8)  that  plaintiffs  have  an  adequate  remedy  at 
law;  (9)  that  plaintiffs'  title  never  covered  all  the  land  mentioned 
in  the  contract;  and,  finally  (10)  that  the  plaintiff's  building  on  said 
lot  encroaches  upon  the  street,  thereby  making  the  amount  owned 
much  less  than  contracted  to  be  sold. 

It  seems  to  me  that  the  questions  raised  by  objections  1,  2,  and  3, 
being  as  to  matters  existing  prior  to  or  contemporaneously  with  the 
judgment  directing  that  a  peremptory  writ  of  mandamus  issue,  are 
not  now  open  to  debate ;  that  it  must  be  found  the  action  of  the  com- 
mon council  was  free  from  fraud,  duly  authorized,  and  not  dependent 
for  its  validity  upon  subsequent  legislative  action ;  and  that  the  plain- 
tiffs had  duly  performed  on  their  part.  So  much  was  involved  in 
the  mandamus  proceeding  and  decided  bv  Mr.  Justice  Andrews.  It 
is  not  to  be  conceived  that  the  Supreme  Court  would  require  a  party 
to  do  a  vain  thing — to  formally  execute  a  contract  which,  when  made, 
would  be  in  contravention  of  law  or  morals,  and  the  performance  of 
which,  when  executed,  could  not  be  enforced.  This  action  is  not 
between  the  same  parties  in  name  as  was  the  mandamus  proceeding. 
The  relators  there  are  plaintiffs  here.  This  defendant  was  not  a 
party,  but  was  represented  there  by  its  mayor,  the  clerk,  and  the  cor- 
poration counsel;  the  latter  particularly  acting  in  its  behalf.  As  I 
understand,  the  city,  through  the  corporation  counsel,  assumed  and 
conducted  the  defense.  This,  I  think,  made  the  adjudication  bind- 
ing upon  the  city,  to  the  extent  of  what  was  there  actually  decided, 
or  what,  within  the  pleadings,  might  have  been  decided.  Ashton  v. 
City  of  Rochester,  133  N.  Y.  187,  30  N.  E.  965,  31  N.  E.  334,  28  Am. 
St.  Rep.  619.  In  the  case  cited  the  court  (at  page  192  of  133  N.  Y., 
page  967  of  30  N.  E.  [28  Am.  St.  Rep.  619])  said: 

"The  record  sbowa  that  iqton  the  application  of  certain  <tf  tiie  propertr  own- 
era  on  the  street,  other  than  the  plaintiffs,  liable  to  be  assessed  for  the  Im- 
provement,  the  Supreme  Conrt  at  Special  Term  awarded  a  mandamus  against 
the  executive  board,  commanding  It  to  proceed  upon  the  resolution  and  to 
award  a  contract  for  the  performance  of  the  work.  That,  acting  In  obedience 
to  this  command,  the  board  did  award  the  contract  In  accordance  with  the 
provisions  of  the  charter  prescribing  the  powera  and  duties  of  the  board.  The 
decision  upon  the  application  for  the  mandamus  was  a  Judgment  of  a  court  of 
competent  Jurisdiction.  It  adjudged  that  the  resolution  of  the  common  coun- 
cil was  in  full  force,  notwithstanding  the  motion  to  reconsider,  and  that  it 
was  the  clear  legal  duty  of  the  executive  board  to  proceed  and  let  the  con- 
tract. This  Judgment  could  not  thereafter  be  questioned  collaterally  by  any 
of  the  parties,  nor  any  one  else  who  was  represented  in  the  proceeding.    They 
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mlgbt  attack  It  directly  by  appeal  or  motion  to  set  aside,  or  for  a  rehearing; 
bnt,  so  long  as  It  remained  nnreversed  and  not  set  aside,  It  bound  every  one 
wbo  was  a  party,  or  represented  In  any  subsequent  collateral  action  or  pro- 
ceeding. It  is  quite  clear  tbat  it  bound  tbe  property  owners  who  applied  for 
the  writ,  the  executive  board,  and  the  city.  The  only  question  Is  whether  it 
bound  these  plaintiffs  who  were  not  parties  by  name.  •  •  •  when  a  Judg- 
ment Is  rendered  against  a  county,  dty,  or  town  in  its  corporate  name,  or 
against  a  board  or  officer  who  represents  the  municipality,  in  the  absence  of 
fraud  or  collusion,  it  will  bind  the  citizens  and  taxpayers.  •  •  •  The 
executive  board  laid  the  matter  on  the  table,  and.  In  effect,  refused  to  act, 
treating  the  resolution  as  rescinded  by  the  common  council.  They  were  brought 
into  court  and  the  very  question  involved  was  whether  the  board  had  authori- 
ty to  contract  for  the  execution  of  the  work,  and  the  court  held,  upon  full 
argument  and  against  the  contention  of  the  board,  that  they  had.  The  ques- 
tion was  whether  they  had  power  under  the  proceedings  to  make  a  contract 
and  incur  an  expense  which  was  to  be  paid  by  the  property  owners,  and  It 
was  adjudged  that  they  had,  and  that  It  was  their  duty  to  do  so.  When  the 
executive  board  was  before  the  court  on  that  application  they  represented  and 
qxjke,  not  only  for  themselves  and  the  city,  but  also  the  property  owners  who 
were  to  be  bound  by  the  contract,  and  whose  property  was  to  be  assessed  for 
the  expenditure  which  the  work  embraced  In  the  contract  involved." 

Upon  motion  for  reargument,  the  court,  by  Judge  O'Brien  (at  page 
197  of  133  N.  Y.,  page  334  of  31  N.  E.  [28  Am.  St.  Rep.  619]),  said : 

"But  clearly  one  of  the  Issues  presented  by  the  pleadings  was  the  power  of 
the  executive  board  to  pass  the  resolution  and  enter  Into  the  contract.  A 
former  adjudication  in  which  that  point  was  determined  was  evidence  for  the 
defendant  on  that  issue,  and  the  Judgment  ^^>on  the  application  for  a  manda- 
mus was  such  an  adjudication.  Culross  v.  Gibbons,  130  N.  Y.  447,  29  N.  E'. 
839.  The  common  council  had  no  power  to  make  the  contract,  but  the  execu- 
tive board  had.  Therefwe,  in  entering  into  such  contracts,  the  board  repre- 
sents the  city  in  the  same  sense  that  the  mayor  and  common  council  would 
represent  it  If  the  duty  devolved  upon  them,  and  a  Judgment  in  an  action  or 
proceeding  against  the  board  to  compel  them  to  act  with  respect  to  the  award; 
tng  of  the  contract,  in  which  it  Is  decided  that  the  board  has  the  power  and 
it  la  their  duty  to  proceed,  estops  the  city." 

It  will  be  noted  that  neither  Mayor  McGuire  nor  Clerk  Saunders 
had  any  individual  interest  in  the  mandamus  proceeding.  They  acted 
as  the  representatives  of  the  city.  The  city  only  was  interested  in 
the  controversy,  which  terminated  in  a  direction  to  its  officers  to 
execute  the  contract.  Why  should  not  their  principal  be  bound  in 
the  same  manner  as  though  named  a  party  to  the  proceeding  ? '  Castle 
V.  Noyes,  14  N.  Y.  329 ;  National  Park  Bank  v.  Whitmore,  7  N.  Y. 
St.  Rep.  456;  Matter  of  Brooklyn  W.  &  N.  R.  Co.,  19  Hun,  314, 
affirmed  81  N.  Y.  69;  Carleton  v.  Lombard.  Ayres  &  Co.,  149  N. 
Y.  137,  43  N.  E.  422.  But  assuming  the  mandamus  judgment  is  not 
res  judicata,  it  is  a  precedent,  established  by  a  learned  justice  of 
this  court,  whose  decision  it  is  my  duty  and  pleasure  to  respect  and 
follow.  I  therefore  find  the  same  facts  and  conclusions  of  law  as 
were  found  by  Mr.  Justice  Andrews. 

The  fourth  objection  is  as  to  the  omission  of  the  corporation  coun- 
sel to  indorse  his  approval  on  the  contract.  The  statutes,  on  which 
reliance  is  placed,  are  as  follows: 

"No  written  contract,  providing  for  the  payment  of  $260,  or  more,  shall  be 
entered  into  by  an  officer  or  department,  until  there  shall  be  indorsed  thereon 
a  coilflcate  of  the  ccMrp<Hratlon  counsel,  to  the  effect  that  such  contract  is  in 
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proper  fonn  and  Ib  duly  aatliorlzed."    Revised  Obarter  of  CSty  of  Syracnse, 
{61. 

Also : 

"No  written  contract  providing  for  the  payment  of  two  hundred  dollars,  or 
more,  entered  into  by  the  city  or  any  of  Its  officers,  boards  or  departments 
shall  be  acted  nnder  until  there  shall  be  Indorsed  thereon  by  the  corporati<» 
counsel  or  his  assistant,  a  certificate  to  the  effect  that  the  said  officer,  board  or 
department  which  has  executed  the  same  on  t>elialf  of  the  city,  had  authority 
and  power  to  make  such  contract,  and  that  such  certificate  Is  In  proper  form 
and  properly  executed."    Charter  of  Cities  of  the  Second  Class,  {  417. 

Referring  again  to  the  mandamus  proceeding,  it  will  be  seen  that 
Mr.  Justice  Andrews  must  have  decided  "that  such  contract  is  in 
proper  form  and  is  duly  authorized";  and  that  the  "board  or  de- 
partment, which  has  executed  the  same,  on  behalf  of  the  city,  had  au- 
thority and  power  to  make  such  contract,"  because  it  is  not  to  be 
conceived  that  he  would  have  commanded  the  execution  of  a  contract 
not  in  proper  form  and  not  duly  authorized;  nor  where  there  was 
lacking  the  authority  and  power  in  the  board  or  department  to  make  it. 
Confronted  with  this  adjudication,  and  appreciating,  as  he  must  have 
done,  that  the  contract  had  its  inception  in  a  resolution  of  the  com- 
mon council — the  legislative  department  of  the  city,  clothed  with  au- 
thority and  discretion  as  to  its  exercise — and  was,  finally,  duly  ex- 
ecuted by  the  proper  officers,  I  am  not  able  to  discover  why  the 
corporation  counsel  should  have  withheld  his  approval.  He  is  a 
ministerial  officer,  selected  by  the  mayor,  whose  "duty  it  is  to  pros- 
ecute and  defend  all  civil  actions  or  proceedings,  by  and  against  said 
city  and  every  department  thereof,  and  to  perform  such  other  pro- 
fessional services  relating  to  the  affairs  of  said  city,  as  the  mayor 
may  direct."  Revised  Charter,  §  61.  He  may  advise,  but  cannot 
command.  While  his  refusal  to  approve  was  no  doubt  well  intended, 
I  am  not  persuaded  that  he  is  vested  with  power  to  hold  up  or  de- 
feat contracts,  otherwise  duly  executed  and  valid,  between  the  mu- 
nicipality and  the  parties  with  whom  it  has  occasion  to  deal,  particu- 
larly after  the  court,  by  due  and  regular  procedure,  has  indorsed  its 
approval.  It  may  be  suggested  that  "statutory  prescriptions,  in  re- 
gard to  the  time,  form,  and  mode  of  proceeding  by  public  func- 
tionaries are  generally  directory,  as  they  are  not  of  the  essence  of  the 
thing  to  be  done,  and  are  given  simply  with  a  view  to  secure  system, 
uniformity,  and  dispatch  in  the  conduct  of  public  business,"  com- 
pliance with  which  is  not  absolutely  essential  to  the  validity  of  a  con- 
tract. 26  Am.  &  Eng.  Encvc.  of  Law  (2d  Ed.)  689 ;  People  ex  rel. 
J.  B.  Lyon  Co.  v.  McDonough,  173  N.  Y.  181,  65  N.  E.  963;  Matter 
of  Petition  of  New  York  Protestant  Episcopal  Public  School,  47  N. 
Y.  556 ;  People  ex  rel.  Lefever  v.  Supervisors  of  Ulster  County,  34 
N.  Y.  268.    On  the  whole,  I  do  not  think  this  objection  tenable. 

The  objection  that  the  abstract  of  title  has  not  been  ajjproved  by  the 
certificate  of  the  corporation  counsel  presents  a  question  somewhat 
akin  to  that  last  mentioned.  By  reason  of  the  defendant's  persistent 
refusal  to  perform,  the  plaintiffs  have  been  delayed  in  canying  out  their 
contract  with  the  city.  Meanwhile  the  savings  bank  mortgage  has 
been  foreclosed  and  the  title  taken  by  the  mortgagee.  Changed  con- 
ditions, however,  occasioned   by   the   defendant's   opposition,   ou^t 
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not  to  be  pressed  with  undue  zeal  at  this  time  (Merchants*  Bank  v. 
Thomson,  55  N.  Y.  7,  13) ;  nor  are  they,  necessarily,  fatal  to  an  ac- 
tion for  specific  performance  (Smyth  v.  Sturges,  108  N.  Y.  495,  502, 
18  N.  £.  544).  As  before  stated,  nothing  appears  in  the  abstract  and 
the  accompanying  satisfactions  of  the  various  liens,  including  the  deed 
tendered  by  the  Cortland  Savings  Bank,  showing  a  defect  in  the 
plaintiffs'  title.  An  incumbrance  existing  at  the  time  of  the  com- 
mencement of  the  action  will  not  defeat  specific  performance,  if  it  be 
satisfied  at  the  time  of  the  trial.  Baldwin  v.  Salter,  8  Paige,  473; 
Jenkins  v.  Fahey,  73  N.  Y.  355;  Horton  v.  Bauer,  129  N.  Y.  148, 
155,  29  N.  E.  1;  National  Webster  Bank  v.  Eldridge,  115  Mass.  424; 
Nicklas  v.  Keller,  9  App.  Div.  216,  41  N.  Y.  Supp.  172.  Hence  no 
valid  reason  exists  why  the  certificate  of  the  corporation  counsel 
should  not  be  made. 

The  plaintiffs  are  bound  to  furnish  a  marketable  title,  one  free 
from  reasonable  doubt  at  the  time  of  the  trial  (Kilpatrick  v.  Barron, 
125  N.  Y.  761,  26  N.  E.  925;  Kahn  v.  Chapin,  152  N.  Y.  305,  310, 
46  N.  E.  489 ;  Guynet  v.  Mantel,  4  Duer,  86 ;  Todd  v.  Union  Dime 
Savings  Institution,  128  N.  Y.  686,  28  N.  E.  504),  and  no  more.  A 
captious  objection  to  the  title  tendered  will  not  justify  a  refusal  to 
perform.  Hellreigel  v.  Manning,  97  N.  Y.  68.  This  is  an  action  in 
equity,  which  regards  as  done  what  ought  to  be  done.  Matter  of 
Hatch,  165  N.  Y.  406,  50  N.  E.  49,  40  L.  R.  A.  664;  Sprague  v. 
Cochran,  144  N.  Y.  104,  114,  38  N.  E.  1000;  Story,  Eq.  Juris.  §  64g. 
The  agreement  in  question  may  be  likened  to  a  building  contract, 
requiring  the  architect's  certificate  of  due  performance  before  the 
contractor  is  entitled  to  be  paid.  The  authorities  are  numerous  that, 
where  such  contract  has  in  fact  been  duly  performed,  the  refusal  of 
the  architect  to  make  the  proper  certificate  does  not  prevent  a  re- 
covery. Nolan  V.  Whitney,  88  N.  Y.  648;  Weeks  v.  O'Brien,  141 
N.  Y.  199,  36  N.  E.  185;  Van  Keuren  v.  MiUer,  71  Hun,  68,  24  N.  Y. 
Supp.  580. 

Here,  the  title  being  marketable,  the  corporation  counsel  ought  to 
have  so  certified,  but  his  omission  will  not  be  permitted  to  frustrate 
the  purpose  of  the  parties  to  the  contract.  Vought  v.  Williams,  120 
N.  Y.  253,  24  N.  E.  195,  8  L.  R.  A.  591,  17  Am.  St.  Rep.  634.  No 
good  reason  is  presented  for  refusing  to  accept  the  plaintiffs'  deed, 
in  connection  with  a  deed  from  the  savings  bank.  Trie  latter  must 
be  quite  as  effective  as  the  satisfaction  of  the  mortgage,  before  fore- 
closure, would  have  been.  As  already  seen,  a  satisfaction  of  the 
mortgage  itself  would  have  operated  to  make  good  title,  so  far 
as  the  incumbrance  is  concerned.  Baldwin  v.  Salter;  Jenkins  v. 
Fahey ;  Horton  v.  Bauer ;  National  Webster  Bank  v.  Eldridge,  supra. 
All  that  the  defendant  has  a  right  to  ask  is  the  whole  title  unin- 
cumbered, and  whether  it  comes  from  the  plaintiffs  alone,  or  the 
plaintiffs  and  others,  cannot  affect  its  quality. 

If  the  plaintiffs  were  not  to  be  grantors  in  the  deed,  a  different 
situation  might  arise  as  to  the  covenants  contained  therein,  though, 
apparently,  not  to  the  defendant's  disadvantage.  Bigler  v.  Morgan, 
77  N.  Y.  312 ;  Macdonald  v.  Bach,  51  App.  Div.  649,  64  N.  Y.  Supp. 
831.    The  resolution  of  the  defendant's  common  council,  adopted 
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June  20,  1904,  that  the  dty  would  violate  its  own  contract,  can- 
not operate  as  a  defense  to  the  action.  It  might  have  the  effect  of 
excusing  further  tender  of  performance  by  the  plaintiffs.  Crary  v. 
Smith,  2  N.  Y.  65.  Nor  is  the  contention  sound  that  a  court  of 
equity  has  not  jurisdiction  to  compel  the  specific  performance  of  an 
executory  contract  for  the.  conveyance  of  lands.  Crary  v.  Smith; 
Smyth  V.  Sturges,  supra.  Indeed,  it  is  doubtful  whether,  under  the 
circumstances  of  the  case  at  bar,  the  plaintiffs  could  have  had  an 
adequate  remedy  at  law.  Kuntz  v.  Schnugg,  99  App.  Div.  191,  90  N. 
Y.  Supp.  933, 

There  now  remains  to  be  considered  the  description  of  the  plain- 
tiffs' lot.    The  contract  is  of  a  lot  briefly  described  as  follows : 

"Being  tbe  premises  and  Teal  estate,  sltnate  on  the  southwest  comer  of  East 
Water  street  and  Montgomery  street.  In  said  city,  the  same  being  twenty-fire 
(25)  feet  front  on  East  Water  street,  the  same  In  rear,  and  seTenty-flve  (75) 
feet  front  on  Montgomery  street" 

The  wall  of  the  plaintiffs'  building  from  the  Montgomery  street 
corner  westerly,  along  East  Water  street  to  the  center  of  the  adjoin- 
ing party  wall,  is  24  and  "^/loo  feet  in  length,  or  'Vjoo  of  a  foot  short, 
as  the  line  is  in  the  description;  but  the  cornice  on  Montgomery 
street  side  extends  16j4  inches  easterly  from  the  face  of  the  wall, 
making,  with  that  included,  something  over  26  feet.  The  east  and 
west  walls  on  Montgomery  street  are  76  feet  and  2  inches  in  length. 
This  building  was  erected  more  than  60  years  ago,. which  is  an  im- 
portant consideration.  Harrison  v.  Piatt,  35  App.  Div.  533,  54  N.  Y. 
Supp.  842.  The  dimensions  were  stated  at  the  meeting  of  the  com- 
mon council  at  which  the  resolution  to  purchase  was  adopted  to  be 
75  feet  by  24  feet,  7  inches.  The  building  is  directly  across  Mont- 
gomery street  and  only  a  few  feet  from  the  City  Hall,  and  must  have 
been  well  known  to  the  officials  of  the  city  at  the  time  of  making  the 
contract.  Though  described  by  metes  and  bounds,  the  contract  was 
for  a  "sale  in  gross."  7  Words  &  Phrases,  638,  Hence  the  precise 
area  in  feet  and  inches  was  not  of  its  essence.  In  such  case,  there 
being  no  fraud,  the  purchaser  is  entitled  to  the  whole  if  there  be  a 
small  excess  over  the  supposed  quantity,  and  bound  to  take,  if  less, 
without ;  on  the  one  hand,  being  compelled  to  pay,  or,  on  the  other, 
being  compensated  for,  the  difference.  Roat  v.  Puff,  3  Barb.  353 ; 
Johnson  v.  Taber,  10  N.  Y.  319;  Morris  Canal  Co.  v.  Emmett,  9 
Paige,  168,  37  Am.  Dec.  388 ;  Sprague  v.  Griffin,  22  App.  Div.  223, 
47  N.  Y.  Supp.  857;  Wilson  v.  RandaU,  67  N.  Y.  338;  Moser  v. 
Cochrane,  107  N.  Y.  41,  18  N.  E.  442.  The  test  of  materiality  of 
the  variance  as  to  quantity  is,  had  the  falsity  been  known,  would  the 
contract  have  been  entered  into?  Stokes  v.  Johnson,  57  N.  Y.  673. 
Such  immaterial  difference  will  not  defeat  an  action  for  specific  per- 
formance. Levy  V.  Hill,  50  App.  Div.  294,  68  N.  Y.  Supp.  1002, 
Harrison  v.  Piatt,  supra ;  s,  c,  affirmed  168  N.  Y.  712,  63  N.  E. 
1126 ;  Pom.  Spec.  Perf.  §  352 ;  Waterman,  Spec.  Perf.  686,  pars.  635. 
538,  539 ;  Beyer  v.  Marks,  2  Sweeney,  715. 

Finally,  the  defendant  contends  that  the  building  on  plaintiffs' 
lot  encroaches  on  Montgomery  street,  on  the  East  Water  street 
corner  •♦Aoo  of  a  foot,  and  on  the  southerly  corner  *Vioo  of  a  foot. 
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This  calculation  is  made  by  measuring  66  feet  from  two  monuments 
on  the  easterly  side  of  Montgomery  street,  one  said  to  have  been 
there  40  years,  and  the  other  having  been  placed  sometime  in  the 
"latter  part  of  the  60's."  There  is  no  record  of  Montgomery  street, 
though  It  has  been  open  and  used  since  1842.  It,  doubtless,  is  a 
highway  created  by  prescription  (1  Rev.  St.  [1st  Ed.]  p.  621,  §  100), 
and,  if  so,  its  extent  must  be  limited  to  the  portion  actually  used. 
Elliott,  Roads  &  Streets,  136;  Talmage  v.  Huntting,  29  N.  Y.  447, 
452;  Ivory  v.  Town  of  Deerpark,  116  N.  Y.  478,  482,  22  N.  E.  1080; 
Harrison  v.  Piatt,  supra.  There  is  no  evidence  that  it  was  ever  used 
westerly  of  the  east  wall  of  the  plaintiffs'  building  and  the  other 
buildings  in  line  with  it.  The  plaintiffs'  building  has  stood  where  it 
now  does  for  more  than  50  years.  The  easterly  wall  is  in  line  with  an 
engine  house  of  the  city,  built  in  1857  or  1868,  and  the  Courrier  build- 
ing, erected  in  1844. 

While  it  is  true  that  an  abutting  owner  cannot  acquire  title  to  any 
portion  of  a  highway  by  a  long,  continued  encroachment  (Walker 
v.  Caywood,  81  N.  Y,  51 ;  St.  Vincent  Orphan  Asylum  v.  City  of  Troy, 
76  N.  Y.  108,  32  Am.  Rep.  286),  it  is  equally  true  that  the  public, 
except  by  deed,  dedication,  condemnation,  or  adverse  user  for  pub- 
lic travd,  for  such  length  of  time  as  will  raise  a  presumption  of  a 
grant,  cannot  acquire  the  right  to  use  the  abutting  owners'  premises 
as  a  street.  It  seems  to  me  that  these  buildings  must  be  the  monu- 
ment establishing  the  west  line  of  Montgomery  street,  and  not 
stones  set  many  years  after  their  erection,  without,  so  far  as  appears, 
the  consent  of  the  power,  or  pursuant  to  any  legal  proceeding. 

This  leads  to  the  conclusion  that  the  plaintiffs  are  entitled  to  a 
decree  that  the  defendant  specifically  perform  the  contract  in  ques- 
tion. The  defendant  should  pay  interest  on  the  $81,000  from  the  date 
it  ceased  to  pay  rent  for  the  use  of  the  plaintiffs'  building  (Steiner 
V.  Fourth  Presbyterian  Church,  17  App.  Div.  500,  45  N.  Y.  Supp. 
624;  Fry,  Spec.  Perf.  [3d  Ed.]  620,  §  1399),  besides  costs.  Judg- 
ment accordingly. 

Plaintiffs'  counsel  may  prepare  findings  and  serve  same  on  the  de- 
fendant's attorney,  and  if,  after  the  lapse  of  five  days,  they  are  not 
agreed  upon,  they  will  be  settled  on  three  days'  notice. 


(48  Misc.  Rep.  168.) 

LAMAT  V.  CITY  OF  FULTON. 

(Supreme  Court,  Special  Term,  Oswego  County.    Augnst,  1905.) 

MuinoiPix  C<npoRATioiTB — Aonoirs — FBESENTATion'  of  Claims. 

A  mmildpal  charter,  providing  tbat  no  action  on  any  claim  against  the 
city  shall  be  brought  until  30  daya  after  Its  presentation  for  audit  and 
that  claims  for  damages  because  of  a  change  of  grade  of  streets  shall  be 
presented  to  the  board  of  public  works,  which  board  has  power  to  agree 
with  the  owner  upon  the  amoont  to  be  allowed,  in  default  of  which  agree- 
ment claimant  may  apply  for  the  appointment  of  commissioners  to  deter- 
mine the  compensation,  has  no  ai^llcatlon  to  an  action  for  equitable  relief 
against  wrongful  acts  In  the  nature  of  a  continuing  nuisance,  so  that  f all- 
nre  of  the  complaint  In  snob  an  action  to  allege  that  the  claim  had  been  pre- 
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Bented  to  the  common  conncil  for  andit  and  that  SO  days  had  expired 
after  its  presentation  before  the  action  was  commenced  was  not  fatal. 
[Ed.  Note.— For  cases  In  point,  see  vol.  36,  Gent  Dig.  Municipal  Corpora- 
.  tlons,  S  1562.] 

Action  by  George  Lamay  against  the  city  of  Fulton.  On  demurrer 
to  the  complaint  Demurrer  overruled.  Affirmed  on  appeal,  96  N.  Y. 
Supp.  703. 

James  A.  Warner,  for  plaintiff. 

S.  B.  Mead,  for  defendant. 

WRIGHT,  J.  The  complaint  asks  for  an  injunction  against  the 
city  of  Fulton,  and  for  damages.  The  nuisance  sought  to  be  enjoined 
as  stated  in  the  complaint,  consists  of  so  n^ligently  and  unskill  fully 
grading  and  constructing  First  street  and  Fay  street  that  large  quanti- 
ties of  accumulated  water  are  from  time  to  time  discharged  upon  the 
plaintiff's  premises,  causing  great  injury  and  damage  thereto.  It 
is  alleged  in  the  complaint  that  the  defendant  willfully  and  wrong- 
fully neglected  to  provide  proper  and  sufficient  means  for  carrying 
away  the  water,  and  that  the  natural  channels  had  been  obstructed  and 
the  water  diverted  by  the  said  acts  of  the  defendant.  The  defend- 
ant demurs  to  the  complaint,  on  the  ground  that  it  does  not  state  that 
the  claim  therein  set  up  as  a  cause  of  action  has  been  presented  to  the 
common  council  for  audit,  and  that  30  days  have  expired  since  the 
presenting  of  such  claim  for  audit  before  the  action  to  recover  or  en- 
force said  claim  was  commenced. 

Section  230,  c.  63,.p.  219,  of  the  Laws  of  1902  (the  charter  of  the 
city  of  Fulton),  provides  in  part  as  follows: 

"No  action  or  proceeding  to  recover  or  enforce  any  claim,  debt  op  demand 
against  the  city  shall  be  brought  until  the  expiration  Of  thirty  day^  after  th<? 
claim,  debt  or  demand  shall  liave  been  presented  to  common  conncil  for  andit" 

Subdivision  3  of  section  63  of  the  same  act  is  also  invoked,  which 
reads  in  part  as  follows : 

"If  the  dty  has  exclusive  control  and  Jurisdiction  of  a  street  or  bridge 
therein,  it  may  change  the  grade  thereof.  If  the  change  of  grade  shall  in- 
juriously affect  any  building  or  land  adjacent  thereto,  or  the  use  thereof,  the 
change  of  grade  to  the  extent  of  the  damage  resulting  therefrom  shall  be 
deemed  the  taking  of  such  adjacent  proper^  for  a  public  use.  A  parson 
claiming  damages  from  such  change  of  grade  must  present  to  the  board  of 
public  works  a  verified  claim  therefor,  within  sixty  days  after  such  change  of 
grade  is  completed.  The  board  may  agree  with  such  owner  upon  the  amount 
of  damages  to  be  allowed  to  him.  If  no  agreement  Is  made,  within  thirty  days 
after  the  presentation  of  the  claim,  the  person  presenting  it  may  apply  to  the 
Supreme  Court  for  the  appointment  of  three  commissioners  to  determine  the 
compensation  to  which  he  is  entitled." 

This  is  an  equity  proceeding,  demanding  preventive  relief  and  dam- 
ages. The  sections  of  the  Fulton  charter  above  quoted  could  not  have 
been  intended  to  bar  actions  on  the  equity  side  of  the  court  for  equi- 
table relief  against  wrongful  acts  in  the  nature  of  a  nuisance,  which 
from  time  to  time  continue  to  injure  and  damage  the  complainant  and 
constitute  a  continuing  invasion  of  his  property  rights.  Sammons 
V.  City  of  Gloversville,  175  N.  Y,  346,  67  N.  E.  622;  Ahrens  v.  City  of 
Rochester,  97  App.  Div.  480,  90  N.  Y.  Supp.  744.  \yhile  this  action 
comprehends  a  recovery  of  the  damages  already  sustained,  its  demand 
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is  for  equitable  relief.  That  is  its  main  object,  and  the  damages  are 
purely  incidental  to  the  preventive  relief  which  is  prayed  for.  Sam- 
mons  V.  City  of  Gloversville,  supra.  Where,  in  an  equitable  action, 
relief  is  sought  of  a  purely  equitable  nature,  and  as  incident  thereto 
an  award  of  damages  is  asked,  a  court  of  equity  will  proceed  to  dis- 
pose of  the  whole  matter,  and  render  a  judgment  for  damages.  Ea- 
ton, Equitv,  40 ;  16  Cyc.  110 ;  Carpenter  v.  Osbom,  102  N.  Y.  661, 
7  N.  E.  823 ;  Moon  v.  National  Wall-Plaster  Co.,  31  Misc.  Rep.  631, 
66  N.  Y.  Supp.  33. 

The  case  of  Smith  v.  City  of  New  York,  88  App.  Div.  606,  85  N.  Y. 
Supp.  150,  is  cited  by  the  defendant  in  support  of  the  demurrer.  That 
case  was  brought  against  the  city  to  recover  damages  for  personal 
injuries,  and  it  was  held  that  a  notice  according  to  the  provisions  of 
the  city  charter  was  a  condition  precedent  to  the  maintenance  of  the 
action.  I  think  that  case  does  not  apply  where  there  is  a  continuing 
invasion  of  property  rights,  as  is  set  fortii  in  the  complaint  in  the  case 
at  bar.    The  demurrer  must  be  overruled,  with  costs. 

Demurrer  overruled,  with  costs. 


(109  App.  Dir.  424.) 

LAMAY  V.  CITY  OP  FULTON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  22, 1906.) 

1.  MUiaCIPAI,  GOBFOBATIOITS — SiKEETB — GHAHOB  OF  OSADE — IlTJtTBT  TO  PBOFXBTT 

OWNZBS — REMEDnOS. 

Fulton  City  Charter,  Laws  1902,  p.  166,  c.  63,  {  68,  subd.  8,  requiring  a 
person  having  a  claim  for  damages  arising  from  the  change  of  grade  of  a 
street,  to  present  to  the  board  of  public  works  a  verified  claim  therefor 
withtai  60  days  after  the  change  of  grade  is  completed,  and  providing  for 
an  application  to  the  Supreme  Court  for  the  appointment  of  commission- 
ers to  determine  the  compensation  to  which  Uie  claimant  Is  entitled.  In 
case  no  agreement  Is  reached  upon  the  amount  of  damages  to  be  awarded 
him,  Is  Inapplicable  where  the  damage  complained  of  Is  a  contlniUng  nui- 
sance, consisting  of  the  discharge  of  water  and  fllth,  which  recurs  when- 
ever there  are  heavy  rains ;  but  in  such  case  the  claimant  may,  notwith- 
standing the  statute,  maintain  an  action  In  equity  as  for  the  abatement 
of  n  nii1<!an(>p. 

[BA.  Note. — For  cases  in  point,  see  vol.  86,  Cent  Dig.  Municipal  Cor- 
porations, I  1R62.1 

2.  Same— Actions  aoainsi  Citt— Conditions  Pkboedent-— Pbxskntation  of 

Glaixb. 

Fulton  City  Charter,  Laws  1902,  p.  219,  c.  63,  |  230,  providing  that  no 
action  to  enforce  any  claim  or  demand  against  a  cit7  shall  be  brought 
until  30  days  have  elapsed  after  the  claim  has  been  presented  for  audit, 
is  without  application  where  the  claim  is  of  such  a  nature  that  it  cannot  be 
presented  at  all,  as  In  case  of  a  continuing  nuisance,  recurring  at  uncertain 
intervals,  caused  by  the  change  of  grade  of  a  street. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36,  Cent  Dig.  Munlclixil  Corpora- 
tions, }  1S62.1 

Appeal  from  Trial  Term,  Oswego  County. 

Action  by  George  Lamay  against  the  city  of  Fulton.  From  an 
interlocutory  judgment  overruling  a  demurrer  to  the  complaint  C^" 
N.  Y.  Supp.  701),  plaintiff  appeals.    Affirmed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Sheldon  B.  Mead,  for  appellant. 
James  A.  Warner,  for  respondent. 

SPRING,  J.  This  action  is  in  equity  to  abate  a  nuisance.  The 
claim  of  the  plaintiff  is  that  the  defendant,  in  changing  the  grade  of 
itjs  streets,  "negligently  and  improperly"  filled  up  the  natural  channels 
and  the  ditches,  diverting  the  water  from  its  usual  course,  and  as  a 
result  thereof  the  accumulating  water,  whenever  there  were  heavj' 
rains,  was  discharged  on  the  premises  of  the  plaintiff,  accompanied 
with  "mud,  filth,  rubbish,"  etc  The  ground  of  the  demurrer  to  the 
complaint  was  that  it  failed  to  state  a  cause  of  action.  The  particular 
objection  urged  was  the  failure  to  allege  a  compliance  with  the  oto- 
visions  of  the  charter  of  the  defendant  hereafter  referred  to.  The 
nuisance  is  a  continuous  one,  recurring  whenever  there  is  high  water, 
and  the  damages  could  not  be  ascertained  when  the  action  was  com- 
menced. The  chief  relief  sought  is  to  restrain  the  discharge  of  water 
and  filth  allowed  to  collect  through  the  negligence  of  the  defendant, 
and  the  past  damages  are  a  mere  incident  to  the  principal  cause  of 
action. 

We  think  the  charter  (Subdivision  3,  §  68,  c.  63,  p.  166,  Laws  of 
1902)  of  the  city  of  Fulton  is  not  applicable.  The  subdivision  men- 
tioned provided  that  a  person  having  a  claim  for  damages  arising  from 
the  change  of  grade  of  a  street  "must  present  to  the  board  of  public 
works  a  verified  claim  therefor  within  60  days  after  such  change  of 
grade  is  completed."  In  the  event  of  a  failure  to  a|;ree  with  the  owner 
upon  the  amount  of  the  damages  to  be  awarded  hmi,  he  may  "within 
thirty  days  after  the  presentation  of  the  claim  *  *  *  apply  to 
the  Supreme  Court  for  the  appointment  of  three  commissioners  to 
determine  the  compensation  to  which  he  is  entitled."  That  subdi- 
vision refers  to  damages  computable  in  a  fixed  sum  of  money.  The 
claim  of  the  plaintiff  did  not  mature  within  60  days  after  the  change  of 
grade.  The  floods  which  caused  the  damage  occurred  at  intervals, 
and  in  all  probability  will  continue  from  time  to  time.  The  method  of 
determining  damages,  therefore,  by  commissioners  appointed  by  the 
court,  set  out  in  the  statute,  does  not  relate  to  the  case  of  a  continu- 
ing nuisance.  That  practice  applies  where  a  "verified  claim"  has  been 
presented  and  no  agreement  has  been  made  within  30  days  after  its 
presentation.  If  the  cause  of  action  has  not  ripened  within  the  60-day 
statute  of  limitation,  the  claim  cannot  be  presented  as  required  by  the 
statute.  The  deposit  of  filth  and  water  may  be  immeasurably  greater 
a  year  after  the  completion  of  the  change  of  grade  than  within  the  60- 
day  period,  or  there  may  be  no  invasion  at  all  until  after  the  lapse  of 
that  time.  Accordingly  an  action  in  equity  will  arise  to  prevent  tiie  re- 
peated invasion  of  the  plaintiff's  premises. 

Section  230  of  the  defendant's  charter  (Laws  1902,  p.  219,  c.  63) 
provides  that  no  action  to  enforce  any  "claim,  debt  or  demand  against 
the  city  shall  be  brought"  until  30  days  have  elapsed  after  the  claim 
has  been  presented  for  audit.  If  the  claim  is  of  such  a  nature  that  it 
cannot  be  presented  at  all,  of  course,  the  section  does  not  apply.    The 
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remedy  by  the  charter  does  not  preclude  a  person  from  maintaining  an 
action  to  prevent  further  damages  to  his  premises  where  the  injury 
is  continuous.  We  think  the  case  is  governed  by  Sammons  v.  City 
of  Gloversville,  176  N.  Y.  346,  67  N.  E.  622,  and  Ahrens  v.  City  of 
Rochester,  97  App.  Div.  480,  90  N.  Y.  Supp,  744,  and  kindred  cases. 
The  interlocutory  judgment  should  be  affirmed,  with  costs. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the  de- 
fendant to  plead  over,  upon  papng  the  costs  and  disbursements  of  this 
appeal  and  the  costs  of  the  demurrer.    All  concur. 


(48  MlM.  Bep.  18&) 

ICUNRO  T.  IIABTLAND  OASUAI/rT  00. 

(Supreme  Court,  Trial  Term,  New  Tork  Oounty.    AugiiBt,  190B.) 

1.  IXTSTmANOB— BHPIATiaS'  IlTOEXinTT  POIJOT — LlABIUTT  OF  IlTSUBIS. 

Under  an  employers'  indemnity  policy,  limiting  the  Inanrefs  liability 
to  $6,000,  and  providing  tbat  no  action  sliall  lie  for  any  loes,  except  by  tlie 
Insured,  to  reimburse  himself  for  loss  actually  sustained  and  paid  in  satis- 
faction of  the  judgment  after  trial,  the  company  is  not  liable  In  excess 
of  $S,000,  where  the  assured  has  paid  a  Judgment  which,  including  costs 
and  interest.  Is  in  excess  of  $5,000. 

t,  Sams — Costs  of  Aonoir — CoNSTsrcTioK  of  Pouot. 

Where  an  employers'  indemnity  policy  provided  that  the  insurer  would 
defend  against  legal  proceedings  in  the  name  and  on  1)ehalf  of  the  as- 
sured, or  settle  the  same  at  its  own  cost,  unless  It  should  elect  to  pay  the 
assured  the  indemnity  provided,  the  Insurer  was  not  liable  in  excess  of 
the  stipulated  amount  of  insurance  for  the  costs  of  an  action  in  which  a 
judgment  exceeding  the  amount  of  the  policy  was  recovered  against  the 
Insmred;  the  stipulation  for  the  payment  of  costs  referring  to  expenses  of 
the  settlement,  and  not  to  the  taxable  costs  of  an  action. 

Action  by  Cieorge  W.  Munro  against  the  Maryland  Casualty  Com- 
pany.   Judgment  for  defendant. 

Hughes,  Rounds  &  Schuman,  for  plaintiff. 

Battle  &  Marshall  (H.  Snowden  Marshall,  of  counseQ,  for  de- 
fendant. 

LEVENTRITT,  J.  This  case  was  tried  and  sul»nitted  but  a  few  days 
ago,  and  the  desire  to  secure  a  decision  before  the  close  of  the  term 
and  the  beginning  of  the  summer  vacation  renders  any  exhaustive 
opinion  or  analysis  of  the  conflicting  cases  in  the  different  jurisdic- 
tions impossible.  The  defendant  in  this  case  agreed  to  indemnify 
the  plaintiff  "against  loss  from  common-law  or  statutory  liability  for 
damages  on  account  of  bodily  injuries,  *  *  *  accidentally  suffer- 
ed: *  *  *  Provided,  however,  that  *  •  *  the  company's 
liability  for  an  accident  *  *  *  is  limited  to  five  thousand  dollars. 
"■  *  *"  Certain  so-called  general  agreements  are  incorporated  in 
the  contract  as  conditions  precedent,  the  material  ones  of  which  are  as 
follows : 

"(2)  If  thereafter  any  suit  is  brought  against  the  assured  to  enforce  a  claim 
for  damages  on  account  of  an  accident  covered  by  this  policy,  immediate 
notice  thereof  shall  be  given  to  the  company  and  the  company  will  defend 
against  such  proceedings,  in  the  name  and  on  behalf  of  the  assured,  or  set- 
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tie  the  same  at  Its  own  cost  nnlesa  It  shall  elect  to  pay  tbe  usnred  tlie  In- 
demnity provided  for  in  clanie  A  of  special  agreements  as  limited  therein." 

"(3)  The  assured  shall  not  settle  any  claim,  except  at  his  own  cost,  nor  in- 
cur any  expense,  nor  Interfere  in  any  negotiation  for  settlement,  or  In  any 
legal  proceeding  without  the  consent  of  the  company  previously  given  in  writ- 
ing, but  he  may  provide  at  the  time  of  the  accident  such  immediate  snrgical 
relief  as  is  Imperative.  The  assured  when  requested  by  the  company  shall 
aid  in  secnrlng  Information  and  evidence  and  in  effecting  settl^nents,  and  In 
case  the  company  calls  for  the  attendance  of  any  employee  or  employees  as  wit- 
nesses at  inquests  or  in  suits,  the  assured  will  secure  tUs  or  their  attend- 
ance, making  no  charge  for  his  or  their  loss  of  time." 

"(8)  No  action  shall  lie  against  the  company  as  respects  any  loss  nnder 
this  policy  unless  it  shall  be  brought  by  the  assured  himself  to  reimburse  him 
for  loss  actually  sustained  and  paid  by  him  In  satisfaction  of  a  Judgment 
after  trial  of  the  issue." 

As  a  result  of  a  negligence  action  brought  against  the  plaintiff,  he 
has,  after  an  unsuccessful  appeal  prosecuted  by  the  defendant,  paid 
$7,391.87.  The  defendant  has  reimbursed  him  to  the  extent  of  $5,000, 
and  this  action  is  brought  to  recover  the  whole  or  part  of  the  differ- 
ence of  $2,391.87.  I  deem  it  necessary  to  consider  briefly  but  three 
of  the  plaintiff's  contentions.  In  addition  to  the  $5,000  is  the  defend- 
ant also  liable  (a)  for  the  interest  on  the  verdict,  or  any  part  of  it, 
from  the  time  when  the  judgment  thereon  was  rendered,  (b)  for  the 
taxable  costs  of  the  suit,  and  for  the  interest  on  such  costs,  and  (c)  for 
damages  or  loss  sustained  in  the  form  of  additional  interest  as  a  re- 
sult of  defendant's  delay  in  prosecuting  the  appeal  had  in  the  action? 
The  determination  of  the  first,  and  to  an  extent  of  the  second,  ques- 
tion, depends  on  the  construction  to  be  given  to  the  policy,  whether 
as  a  contract  insuring  against  liability  or  against  loss  from  liability. 
The  authorities  are  conflicting.  The  divergent  views  are  well  stated 
in  two  very  recent  cases :  Sanders  v.  Frankfort  Ins.  Co.,  72  N.  H. 
485,  57  Atl.  656,  101  Am.  St.  Rep.  688,  and  Connolly  v.  Bolster,  187 
Mass.  266,  72  N.  E.  981.  In  eadi  case  the  policy  here  involved  was 
under  consideration.  In  the  former,  reviewing  practically  all  the 
authorities,  the  court,  construing  the  word  "defend,"  as  used  in  the 
second  clause  of  the  general  agreements  of  the  policy,  to  mean  "to 
successfully  defend,"  held  that  to  avoid  all  inconsistency  between  that 
and  the  eighth  clause  of  the  general  agreements,  providing  in  effect 
that  no  action  should  He  against  the  company  until  after  payment  by 
the  assured  of  the  judgment  recovered  against  him,  the  payment  of 
the  judgment  was  not  a  condition  precedent  to  an  action  on  the 
policy.  In  the  latter,  citing  practically  the  same  authorities,  the 
Supreme  Judicial  Court  of  Massachusetts  expressly  disapproves  of 
the  doctrine  and  reasoning  of  the  Sanders  Case,  and  held  that  no  right 
of  action  arose  against  the  insurer  until  payment  by  the  assured.  In 
other  words,  the  Sanders  Case  construed  the  contract  as  one  insuring 
against  liability,  while  the  Connolly  Case  construed  it  as  one  insuring 
against  loss  from  liability.  I  follow  the  Connolly  Case  as  more  in 
consonance  with  the  natural  and  reasonable  meaning  of  the  words 
and  terms  of  the  policy.  Its  criticism  of  the  Sanders  Case  seems  to 
me  sound  and  convincing. 

If,  then,  it  is  a  condition  precedent  to  the  liability  of  the  defendant 
that  the  assured  must  flrst  pay  the  judgment,  it  follows  that  there  can 


Digitized  by 


Google 


Sup.   Ct)  MUNBO  v.  MABTLAND  CASlTALTT  CO.  70T 

be  no  liability  in  excess  of  the  $5,000  for  interest  until  the  plaintiff 
had  complied  with  the  condition  which  made  the  defendant's  liability 
complete.  There  is  no  liability  for  interest  or  anything  else  until  the 
assured  has  paid.  The  amount  of  the  loss  from  the  accident  is  fixed 
by  the  whole  amount  paid,  and,  unless  there  is  some  additional  obli- 
gation on  the  part  of  the  defendant  other  than  the  $5,000  claim,  that 
sum  measures  the  extent  of  its  liability.  A  distinction  should  be 
made  between  the  cases  where  the  total  amount  of  the  judgment, 
inclusive  of  costs  and  interest,  is  less  than  the  stipulated  limit  of  lia- 
bility and  where  it  is  in  excess  of  that  limit.  In  the  former  case  the 
whole  satisfied  judgment  constitutes  a.  loss  "from  common-law  or 
statutory  liability."  So,  too,  does  it  in  the  latter  case,  but  in  that 
event  the  company  has  agreed  to  pay  the  loss  only  to  the  extent  of 
the  amount  limited,  and  the  question  then  becomes  whether  it  is  liable 
for  any  part  of  the  excess  by  virtue  of  any  special  agp:eement  or  cove- 
nant in  addition  to  the  clause  limiting  liability.  The  plaintiff  would 
find  such  a  clause  in  the  general  agreements  providing  that,  if  any 
suit  is  brought,  "the  company  will  defend  against  such  proceeding,  in 
the  name  and  on  behalf  of  the  assured,  or  settle  the  same  at  its  own 
cost,  unless  it  shall  elect  to  pay  the  assured  the  indemnity  provided 
for." 

Under  this  clause  the  claim  is  made  that  the  term  "cost"  includes 
both  taxable  costs  and  interest.  Interest  is  apparently  included  on 
the  theory  that  it  is  part  of  the  expense  of  the  litigation  after  rendi- 
tion of  the  verdict  to  the  final  determination.  It  is  th^efore  neces- 
sary merely  to  consider  the  word  "cost"  as  used  in  the  second  clause. 
Even  accepting  the  plaintiff's  contention,  despite  the  argument  against 
it  arising  from  the  punctuation,  that  "cost"  applies  not  only  to  the 
word  "settle,"  but  also  to  the  word  "defend,"  I  am  still  of  the  opinion 
that  the  natural  import  of  the  term  does  not  include  taxable  costs.  To 
defend  at  its  cost  means  to  bear  the  burden  of  the  litigation,  to  defray 
the  expense  of  carrying  it  on.  "Cost"  and  "costs"  are  not  synony- 
mous. The  defendant  did  not  obligate  itself  to  defend  the  action  and 
pay  the  costs.  It  agreed  to  defend  the  action  at  'its  cost.  As  was 
well  said  by  Loring,  J.,  in  the  Connolly  Case,  supra : 

"The  object  of  this  second  clause  la  plain  wben  taken  In  connection  with  the 
third.  It  is  plainly  Inserted  as  an  additional  obligation  and  privilege  for  the 
protection  of  the  Insurance  company  on  the  assumption  that  It  is  for  the  pe- 
cuniary interest  of  the  company  to  be  given  the  conduct  of  and  to  defend  the 
action  which  is  to  fix  its  liability,  and  the  amount  to  be  paid  when  liable, 
rather  than  to  leave  that  matter  to  be  dealt  with  by  the  sevwal  persons  in- 
Bured,  respectively." 

It  must  be  borne  in  mind  that  we  are  considering  simply  the  addi- 
tional liability  under  this  special  clause,  not  the  conceded  liability  for 
interest  and  cost  as  part  of  the  loss,  where  the  amount  is  less  than 
$5,000.  The  word  "cost,"  as  used,  is  not  ambiguous  to  my  mind 
rendering  it  necessary  to  apply  any  strict  rule  of  construction  against 
the  company.  Casting  aside  refinements,  I  think  the  understanding 
of  the  average  person  receiving  and  reading  this  policy  of  insurance 
wnuld  be  that,  in  the  event  of  having  to  pay  a  loss  as  the  result  of  an 
accident,  he  would  be  indemnified  to  the  extent  of  $5,000,  and  that  he 
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would  be  free  from  the  expense  of  conducting  the  defense.  Statutory 
costs  awarded  to  a  successful  party  are  not,  strictly  speaking,  any  part 
of  the  cost  of  defending  the  action.  Taxable  costs  constitute  part  of 
the  loss  resulting  from  the  payment  of  the  judgment.  The  cost  of 
conducting  the  litigation  does  not. 

There  remains  to  be  considered  whether  the  defendant  is  liable  for 
interest  on  the  verdict  as  a  result  of  the  alleged  delay  in  prosecuting 
the  appeal.  The  earliest  term  for  which  the  case  could  be  placed  on 
the  calendar  was  the  first  fall  term  of  the  Appellate  Division.  The 
appeal  was  krgued  the  following  June.  The  defendant  was  ready  to 
argue  the  appeal  in  January,  but,  for  some  reason  not  disclosed,  the 
case  was  marked  ofF.  While  it  does  seem  as  if  the  appeal  might  have 
been  expedited,  I  am  not  prepared  to  say  that  the  delay  was  so  un- 
reasonable, as  a  matter  of  law,  as  to  visit  upon  the  defendant  a  penalty 
in  the  shape  of  the  interest  on  the  verdict.  A  successful  appeal  would 
have  inured  to  the  benefit  of  the  plaintiff,  and  it  does  not  appear  that 
he  interposed  any  objection  to  the  delay,  or  urged  the  hastening  of 
the  appeal.  On  the  whole  case  I  think  there  should  be  judgment  for 
the  defendant. 

Judgment  for  defendant. 


(48  Misa  Rep.  19&) 

NOYAL  ▼.  HAUO  et  a1. 

(Supreme  Ooort,  Special  Term,  Kings  C!ouiity.    September,  1906.) 

1.  Plbadikg — SnuETRO  Out  Defkitbb. 

A  motion  to  strike  out  a  defense  wblch  la  complete  In  itaelf,  aa  irrde- 
vant,  win  be  denied,  though  the  defense  la  inaufflclent 

[Ed.  Note. — For  cases  In  point,  see  vol.  89,  Cent  Dig.  Pleading,  U  1093, 
1094.] 

2.  BAitE. 

Allegatlona  of  an  answer  in  anpport  of  which  eyidence  would  not  be  ad- 
mitted on  tbe  trial  will  be  stricken  out  on  motion. 

S.  CtomBAOT — ^Aonoir  iob  Bbeach — Dernses. 

PlaintUT  sued  for  breach  of  a  contract  to  tranafer  certain  corporate 
stock  porchased  of  one  A.  for  a  stated  sum.  Defendant  answered  that  A. 
had  recovered  from  him  a  large  aum  on  tbe  ground  that  he  bad  by  frand. 
to  which  plalntift  waa  a  party,  induced  her  to  sell  such  stock  at  the  price 
fixed.  Held,  tliat  the  answer  was  InsufBcient,  in  that  defendant  could 
not  compel  plalntift  to  atiare  the  consequences  of  the  common  fraud ;  tb«e 
being  no  contribution  among  Joint  tort-feasors,  nor  apportionment  of  tbe 
damages  for  a  wrongdoing,  and  defendant  having  tbe  atock  in  bia  posses- 
sion. 

Action  by  John  Noval  against  Charles  F.  Haug  and  others.  Mo- 
tion to  strike  out  certain  paragraphs  of  the  answer.    Granted  in  part. 

Alfred  E.  Sander,  for  the  motion. 

Fitch,  Mott  &  Grant  and  Morris  &  Whitehous  (George  A.  Mott 
and  Albert  £.  Richardson,  of  counsel),  opposed. 

BURR,  J.  Plaintiff  moves  upon  the  pleadings  and  upon  the  judg- 
ment roll  in  the  case  of  Tillie  von  Au,  as  administratrix,  etc.,  against 
Louis  Magenheimer  and  others,  to  strike  out  as  irrelevant  the  whole 
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of  paragraph  6  and  a  portion  of  paragraph  2  in  each  of  the  answers  of 
the  defendants  in  this  action.  Such  a  motion  must  be  heard  upon  the 
pleadings  alone,  and  the  judgment  roll  referred  to  cannot,  therefore, 
be  considered.  Bailies  Code  PI.  663 ;  Ford  v.  Mattice,  14  How.  Prac. 
91;  Stewart  v.  Forst,  15  Misc.  Rep.  621,  37  N.  Y.  Supp.  913. 

The  paragraphs  marked  6  in  the  answers  of  the  two  defendants  are 
identical.  This  paragraph  is  intended  to  be  complete,  and  it  is  in- 
dependent of  'any  other  portion  of  the  answer.  It  is  stated  to  be  a 
partial  defense  and  an  offset  and  counterclaim  and  in  mitigation  of 
damages.  It  is  intended  to  be  pleaded  as  new  matter,  for  it  is  ex- 
trinsic to  the  facts  stated  in  the  complaint,  and  is  predicated  upon  the 
plaintiff  estabUshing  the  facts  alleged  therein.  The  position  of  the 
plaintiff  is  that  even  if  the  facts  stated  in  the  said  sixth  paragraph  were 
true,  they  would  constitute  no  defense  to  the  plaintiff's  claim,  either  in 
whole  or  in  part,  or  serve  as  a  basis  for  a  counterclaim.  If  that  is  so, 
then  the  pleading  is  insufficient  in  law.  Code  Civ.  Proc.  §  494.  If  the 
pleading  is  faulty,  I  think,  however,  the  remedy  is  by  demurrer,  and 
not  by  motion  to  strike  out.  The  decisions  are  not  entirely  harmoni- 
ous, but  I  think  the  weight  of  authority,  so  far  as  this  department  is 
concerned,  is  in  favor  of  the  contention  that  a  defense  complete  in 
itself  cannot  be  stricken  out  as  irrelevant,  even  though  it  be  insuffi- 
cient. Cardeza  v.  Osborn,  32  Misc.  Rep.  46,  66  N.  Y.  Supp.  460; 
Burkert  v.  Bennett,  35  Misc.  Rep.  818,  71  N.  Y.  Supp.  144 ;  Frank 
Brewing  Co.  v.  Hammersen,  22  App.  Div.  476,  48  N.  Y.  Supp.  30. 
See,  also,  Goodman  v.  Robb,  41  Hun,  605 ;  Walter  v.  Fowler,  86  N. 
Y.  621.  The  case  of  Uggla  v.  Brokaw,  77  App.  Div.  810,  79  N.  Y. 
Supp.  244,  might  seem  to  hold  to  the  contrary,  if  the  language  of  the 
syllabus  were  relied  upon.  I  think  a  careful  reading  of  the  opinion  in 
that  case  will  show  that  the  so-called  defense  contained  not  only  new 
matter  but  denials,  and  that  the  language  of  the  court  must  be  con- 
strued with  reference  to  that  fact.  So  much  of  the  motion,  therefore, 
as  seeks  to  strike  out  paragraph  6  of  the  respective  answers  must  be 
denied. 

The  plaintiff  also  seeks  to  strike  out  a  portion  of  the  second  para- 
graph of  the  answer  of  each  of  the  defendants.  The  language  of  the 
answers  in  this  respect  is  also  identical.  The  action  is  brought  to  re- 
cover damages  for  the  breach  of  an  alleged  contract  between  the 
plaintiff  and  the  defendants  to  transfer  to  him  one-third  of  the  stock 
in  the  Mason,  Au  &  Magenheimer  Confectionery  &  Manufacturing 
Company,  purchased  by  them  from  Tillie  von  Au,  as  committee  of  the 
person  and  estate  of  Otto  E.  von  Au,  an  incompetent.  The  complaint 
alleges  the  agreement,  the  demand  of  the  plaintiff  that  one-third  of 
the  stock  be  transferred  to  him,  a  tender  of  performance  on  his  part, 
and  the  refusal  of  the  defendants  to  comply  with  the  demand.  The 
answers  deny  the  agreement  and  admit  the  other  allegations.  The 
complaint  further  alleges  the  purchase  of  the  stock  by  the  defendants 
for  tfie  sum  of  $50,000.  The  answers  admit  the  purchase  of  the  stock, 
and  that  they  paid  to  Tillie  von  Au,  as  committee  as  aforesaid,  as 
and  for  the  purchase  price  of  the  same,  $50,000.  The  defendants 
seek,  however,  in  the  second  paragraph  of  their  respective  answers. 
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to  qualify  this  admission  as  to  the  purchase  price  in  the  following 
terms: 

"Bat  thla  defendant  aUegea  that  subsequently  tbe  said  Otto  E.  von  An  died 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to  probate  by  the 
surrogate  of  Kings  county,  and  letters  testamentary  Issued  to  said  TUlle  von 
Au,  as  sole  executrix  of  said  last  will  and  testament,  and  that  thereafter  she 
brought  a  suit  In  this  court,  alleging  that  the  plaintiff  and  defendants,  who  con- 
stituted the  board  of  directors  of  the  said  company  and  were  all  officers  of  the 
said  company,  had  raised  the  salary  of  the  plaintiff  and  the  defendants  and  re- 
duced the  dividends  of  said  company  for  the  purpose  of  depreciating  the  value 
of  said  stock,  and  that  she  bad  thereby  been  Induced  to  sell  said  stodc  at  an 
inadequate  price,  and  praying  for  a  Judgment  for  the  difference  between  the 
price  so  paid  tot  said  stock  and  the  real  value  of  said  stock,  and  that  the  said 
action  was  tried  before  Hon.  Frederick  W.  Kruse,  one  of  the  justices  of  this 
court,  and  a  Jury,  in  the  month  of  December,  1901,  and  resulted  In  a  Tetdlct  by 
the  fury  agabist  the  defendants  for  the  sum  of  $66,850,  and  that  thereafter  and 
on  the  17th  day  of  March,  1906,  a  Judgment  was  duly  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings,  In  the  said  action  against  the  defendant 
for  the  sum  of  $68,109.62,  damages  and  costs,  and  that  the  defaidants  have 
appealed  from  the  said  judgment  to  the  Ai^>ellate  Division  of  thla  court. 
Second  Department,  and  tiiat  such  appeal  is  now  pending." 

It  is  this  portion  of  the  paragraph  in  question  which  the  plaintiff 
seeks  to  stnke  out  as  irrelevant.  An  irrelevant  allegaticm  is  one 
which  has  no  substantial  relation  to  the  controversy  between  the  par- 
ties to  the  suit,  and  which  cannot  affect  the  decision  of  the  court,  be- 
cause it  has  no  bearing  upon  the  subject-matter  of  the  controversy. 
Park  &  Sons  Co.  v.  National  Druggists'  Ass'n,  30  App.  Div.  608,  52 
N.  Y.  Supp.  475.  If  the  allegations  were  permitted  to  remain,  would 
evidence  in  support  thereof  be  admitted  on  the  trial  ?  If  so,  the  mo- 
tion should  be  denied;  if  not,  it  should  be  granted.  Dinkelspiel  v. 
New  York  Evening  Journal  Co.,  91  App.  Div.  96,  86  N.  Y.  Supp.  375. 
The  rule  is  well  established  that  there  can  be  no  contribution  between 
joint  tort-feasors,  providing  the  wrongful  act  was  intentional  and 
conscious  on  the  part  of  all.  7  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.) 
365.  If  the  allegations  here  attacked  were  true,  it  seems  to  me  t|iat 
evidence  in  support  thereof  would  be  immaterial  upon  the  trial  of 
this  action.  The  action  brought  by  the  said  Tillie  von  Au,  as  com- 
mittee, was  not  in  disaffirmance  of  the  sale  of  stock  to  the  defendants 
in  this  action.  It  ratified  it.  It  was  not  based  on  the  contract  of 
sale  to  recover  an  additional  sum  as  the  purchase  price  thereof.  It 
was  conceded  that  the  full  purchase  price  fixed  by  the  contract  had 
been  paid.  The  acts  complained  of  were  the  wrongful  and  fraudulent 
acts  of  the  plaintiff  and  the  defendants  ip  this  action,  which  induced 
the  said  Tillie  von  Au,  the  plaintiff  in  this  action,  to  sell  the  stock  for 
less  than  its  value.  The  relief  sought  was  for  damages  by  reason  of 
the  wrong  jointly  committed  by  the  parties  above  named.  It  is  true 
that  the  measure  of  damages  for  the  fraud  and  deceit  practiced  on  her 
was  the  difference  between  the  actual  value  of  the  stock  and  the  price 
paid  to  her,  but  this  difference  was  only  the  measure  of  the  wrong 
done  her.  The  wrong  itself  was  independent  of  this.  In  an  action 
for  a  wrong,  if  the  plaintiff  therein  establishes  a  wrong  done  by  the 
defendants,  such  plaintiff  would  be  entitled  to  nominal  damages  even, 
although  unable  to  prove  any  pecuniary  loss.  The  acts  complained 
of  in  the  suit  brought  by  Tillie  von  Au,  if  wrongful,  were  the  inten- 
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tional  and  conscious  acts  of  all  of  the  {Arties.  To  require  the  plaintiff 
in  this  action,  before  receiving  the  stock  to  which  he  is  entitled,  if 
he  establishes  his  agreement  for  the  purchase  thereof,  to  pay,  not  only 
the  one-third  of  the  purchase  price  of  the  stock,  but  one-third  of  the 
damages  recovered  against  the  defendants  herein  for  their  fraud  and 
deceit  practiced  upon  their  vendor  in  connection  with  the  sale,  would 
be  indirectly  permitting  the  defendants  to  compel  the  plaintiff,  as  a 
joint  tort-feasor  with  them,  to  contribute  toward  the  loss  which  they 
had  sustained  by  reason  of  the  joint  tort.  What  may  not  be  done 
directly  should  not  be  done  indirectly.  Suppose  the  defendants  had 
transferred  to  the  plaintiff  immediately  after  its  purchase  one-third  of 
the  stock  in  question,  in  accordance  with  their  agreement  so  to  do. 
And  suppose  that  subsequently  the  vendor,  Tillie  von  Au,  had  sued 
the  defendants  in  this  action  for  damages  for  fraud  and  deceit  in  con- 
nection with  the  sale,  tfiey  could  not  luve  pleaded  a  defect  of  parties 
defendant,  because  the  plaintiff  in  this  action  was  not  also  sued,  for 
each  joint  tort-feasor  is  severally  liable.  28  Am.  &  Eng.  Encyc.  of 
Law,  255.  Or  suppose  that  she  had  sued  both  the  plaintiff  and  de- 
fendants in  such  an  action  and  had  recovered  judgment  against  all 
three,  she  could  have  collected  the  entire  judgment  from  the  property 
of  one  or  both  of  the  defendants  in  this  action.  In  neither  event  could 
the  defendants  in  this  action  have  maintained  an  action  against  this 
plaintiff  for  contribution  and  indemnity.  If  this  would  be  the  case  if 
the  defendants  had  transferred  the  stock  to  the  plaintiff,  I  cannot  see 
why  a  different  rule  should  prevail  because  the  defendants  have  failed 
to  do  so,  providing  the  plaintiff  establishes  an  agreement  that  they 
should  do  so.  The  law  will  not  apportion  the  damages  for  a  wrong 
done  among  the  wrongdoers,  but  will  leave  tEem  where  it  finds  them. 

It  follows,  therefore,  that  the  motion  to  strike  out  from  the  second 
paragraph  of  each  of  the  answers  herein  the  portion  hereinbefore  spec- 
ified should  be  granted,  and  that  the  motion  to  strike  out  the  whole 
of  the  sixth  paragraph  of  said  answers  should  be  denied,  for  the  reason 
that  as  to  this  plaintiff  has  mistaken  his  remedy. 

Ordered  accordingly. 


aOB  App.  DiT.  774.) 

BATES  T.  DELAWARE,  L.  ft  W.  R.  CO. 

(Supreme  Court,  Appellate  DlvMon,  Third  Department    December  6,  1MB.) 

1.   PUEADinO— DKUnRBKB  TO  ARBWKB— FOSM— SUITTCIEROT. 

The  answer  to  a  complaint.  In  an  action  against  a  railroad  for  negli- 
gently setting  Are  to  plaintiff's  bouse,  alleged  as  subdlTlslon  8  of  a  second 
defense  tbat  the  plalntUTs  property  was  Insured  and  that  the  Insurance 
company  had  an  equitable  interest  in  the  canse  of  action  and  was  a  necee- 
eary  party,  and  for  a  fonrth  subdlyislon  that  the  insurance  company 
was  a  domestic  corporation,  organized  under  the  law«  of  New  Tork. 
PiaintUTs  demurrer  to  the  answer  read:  "Plaintiff  hereby  demurs  to 
the  afflrmatlTe  defense  contained  in  the  answer  of  the  defendant  herein, 
and  which  is  set  forth  in  snbdlTlsiona  8  and  4  of  said  answer,  on  the 
ground  that  each  of  the  same  Is  insnfflcient  in  law  npcm  the  face  ttiereof. 
and  does  not  state  any  facts  which  constitute  a  defense  to  said  action." 
Held,  that  the  demorrer  was  not  bad  in  form  as  being  a  demurrer  to 


Digitized  by 


Google 


712  96  NEW  YORK  SUFFLBMENT  (Sup.    Ct 

and  130  New  Tork  State  Reporter 

each  of  the  sabdlviBlone  8  and  4,  bnt  was  a  demairw  to  the  \rtiole  second 
defense. 

[Ed.  Note. — For  cases  In  point,  see  roL  89,  Oent  Dig.  Pleading,  fS 
461.  484.] 

2:  Sake— STTBFLtrsAoa. 

Where  plalntUTs  demurrer  to  a  defense  was  saffldeiit,  a  farther  de- 
murrer to  the  game  defense,  bad  In  fonn  and  insuffldoxt  for  that  reas<Ri. 
could  be  regarded  as  mere  surplnsagaL 

Appeal  from  Special  Tenn. 

Action  by  Frederick  E.  Bates  against  the  Delaware,  Lackawanna  fir 
Western  Railroad  Company.  From  a  judgment  sustaining  a  demurrer 
to  one  of  the  defenses  set  up  in  defendant's  answer,  defendant  appeals. 
Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  KELLOGG,  JJ. 

Halliday  &  Denton,  for  appellant. 
George  B.  Davis,  for  respondent 

PARKER,  P.  J.  The  action  is  to  recover  damages  against  the  de- 
fendant for  negligently  setting  fire  to  the  plaintiff's  house,  by  reason  of 
which  it  was  entirely  burned.  The  defendant  answers  and  sets  up  two 
defenses : 

First,  a  denial  of  all  the  charges  made  in  the  complaint,  except  the  in- 
corporation, etc.,  of  the  defendant,  and  that  a  demand  has  been  made  by 
the  plaintiff  for  compensation,  for  his  loss  and  a  refusal  by  the  defendant 
to  pay  the  same.  This  denial  is  contained  in  two  different  subdivisions 
of  the  answer,  numbered  1  and  2.  Why  two  subdivisions  were  used  is 
not  apparent.  The  two  contain  but  one  defense,  viz.,  a  denial  of  the 
facts  upon  which  the  plaintiff  t»ses  his  cause  of  action. 

Second.  The  other  defense  is,  in  substance,  that  the  plaintiff's  said 
property  was  insured  by  the  Tompkins  County  Co-operative  Fire  In- 
surance Company  against  loss  or  damage  by  fire,  and  that  such  company 
has  an  equitable  interest  in  the  alleged  cause  of  action  set  forth  in  the 
complaint,  and  that  such  insurance  company  was  therefore  a  necessary 
party  to  this  action,  and  that  it  should  therefore  be  joined  in  this  action 
either  as  plaintiff  or  defendant ;  and  such  nonjoinder  was  pleaded  as  a 
defense  to  this  action ;  also  that  such  insurance  company  was  a  domestic 
corporation  organized  under  the  laws  of  the  state  of  New  Yoric.  Two 
subdivisions  of  the  answer  are  used  to  set  forth  this  affirmative  defense ; 
the  one  numbered  3,  and  the  other  numbered  4.  The  part  contained  in 
the  fourth  subdivision  was  the  allegation  as  to  such  insurance  company 
being  a  domestic  corporation,  last  above  stated.  All  the  other  aver- 
ments constituting  this  defense  were  contained  in  the  third  subdivision. 
Why  it  was  determined  to  use  a  fourth  subdivision  in  stating  this  de- 
fense is  not  apparent 

In  response  to  this  answer,  the  plaintiff  has  interposed  a  demurrer. 
It  is  substantially  as  follows : 

"The  plalntUI  hereby  demurs  to  the  afllrmatlTe  defoiae  contained  In  the 
answer  of  the  defendant  herein,  and  which  is  set  forth  in  subdivisions  8  and  4 
of  said  answer,  on  the  ground  that  each  of  the  same  Is  insnfltelent  In  law  mp- 
on  the  face  thereof,  and  does  not  state  any  facts  which  c(Histitat8  a  defense 
to  said  action." 
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It  is  urged  by  the  defendant  that  this  demurrer  is  bad  in  form,  and 
is  therefore  not  well  taken,  because  it  is  a  demurrer  to  each  of  the  sub- 
divisions 3  and  4.  Its  counsel  argues  that  a  demurrer  to  separate  parts 
of  a  defense  will  not  be  sustained ;  that  "for  the  purpose  of  determin- 
ing its  sufficiency  the  defense  must  be  construed  in  its  entirety."  I  do 
not  construe  this  demurrer  as  being  one  to  each  of  such  subdivisions 
separately.  It  expressly  states  that  it  is  to  the  defense  set  up  in  the 
two,  together,  and  I  think  it  plain  that  the  pleader  intended  by  the  use 
of  the  phrase  "each  of  the  same"  to  mean  that  the  facts  s^t  forth  in  both 
of  such  subdivisions  were  insufficient.  The  criticism  of  the  defendant's 
counsel  on  this  language  is  hardly  a  fair  or  reasonable  one.  It  was  the 
whole  defense  that  was  demurred  to,  and  that  is  stated  to  be  in  both 
those  subdivisions.  The  form  of  this  demurrer  is  therefore  not  ame- 
nable to  the  defendant's  criticism,  and  therefore,  as  I  understand  the  de- 
fendant's position^  it  should  be  sustained. 

The  plaintiff,  after  stating  his  demurrer  and  the  grounds  thereof,  as 
above  stated,  proceeds  to  further  demur  "to  the  allegation  set  forth  in 
subdivision  3  of  said  answer,  that  the  property,"  etc.,  repeating  the  alle- 
gations therein  in  detail,  but  leaving  out  entirely  the  matters  contained 
in  the  fourth  subdivision,  and  claims  that  such  allegations  are  insufficient 
in  law  and  upon  their  face  to  constitute  a  defense.  The  defendant 
claims  that  this  is  bad  in  form ;  that  it  is  a  selection  of  a  part  of  the  de- 
fense only,  and  therefore  cannot  be  sustained.  That  is  true.  But  it  is 
an  attempt  to  demur  to  the  defense  of  nonjoinder  of  the  insurance 
company  as  a  party ;  that  is  to  the  same  defense  to  which  the  demurrer 
first  above  stated  was  well  pleaded.  There  was  but  one  defense  pleaded 
in  the  third  and  fourth  subdivisions,  viz.,  the  nonjoinder  of  a  necessary 
party;  and  each  effort  of  the  plaintiff  was  to  demur  to  that  defense. 
His  first  effort  we  hold  to  be  sufficient  in  form,  and  to  be  well  taken, 
and  upon  this  the  judgment  at  Special  Term  can  be  sustained.  The 
second  effort  to  demur  to  the  same  defense  was  a  failure ;  but  it  was  an 
utterly  unnecessary  effort,  not  needed  to  obtain  a  judgment  sustaining 
a  demurrer  to  that  defense,  and  so  that  effort,  and  all  the  language  used 
in  that  effort,  may  be  regarded  as  surplusage. 

I  have  not  examined  on  its  merits  the  question  of  the  sufficiency  of 
the  defense  of  nonjoinder,  because  no  claim  that  it  was  sufficient  as  a 
defense  has  been  advanced  by  the  defendant  on  this  appeal. 

The  judgment  sustaining  the  demurrer  to  that  defense  at  Special 
Term  was  properly  rendered,  and  should  be  affirmed. 

Interlocutory  Jadgment  affirmed,  with  costs,  with  nsnal  leave  to  defendant 
to  amend  upon  naual  terms.    All  concur. 
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BUSEIRK  T.  TALOOTT. 

(Snpreme  Oonrt,  Appellate  Term.    December  21,  1006.) 

1.  Pbhtoifai.  aitd  Aoeitt — Proof  or  AirrHCWiTT — BEPBESXiriATioits  of  Aobht. 

A  statement  made  to  plaintiff  by  an  alleged  agent  of  defendant  that  he 
bas  authority  to  order  gooda  tor  defendant's  account  is  not  concluslTe  on 
defendant 

[Ed.  Note. — For  cases  In  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent  i  42S.J 

2.  SaMB— iKFUOATIOir  OF  AUTROBITT. 

An  alleged  principal  cannot  be  held  liable  on  a  contract  made  by  hia 
alleged  agent  on  the  gi;t)und  that  he  has  made  use  of  signs  and  letter 
heads  having  his  and  the  agent's  names  thereon,  where  the  party  con- 
tracting with  the  agent  had  no  knowledge  at  the  time  of  the  omtract  of 
such  signs  and  letter  heads. 

[Kd.  Note. — For  cases  in  point  aee  vol.  40,  Cent  Dig.  Principal  and 
Agent  §1  684-662.] 

8.  Sams — ^Deaixno  wtth  Aoknt. 

Third  parties  dealing  with  an  agent  are  put  npon  their  gnard,  and  do 
•o  at  th^  own  risk. 

[Bd.  Note. — ^For  cases  in  point  see  toL  40.  Cent  Dig.  Principal  and 
Agent  I  629.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  George  M.  Buskiiic  against  James  Talcott.  From  a  judg- 
ment in  favor  of  plaintiif ,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  TJ. 

Black,  Olcott,  Gruber  &  Benynge  (Abraham  Gruber  and  Irving  L. 
Ernst,  of  counsel),  for  appellant 
W.  A.  Purrington,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff  sues  to  recover  the  value  of  a  quantity 
of  office  stationery  alleged  to  have  been  purchased  by  defendant.  The 
stationery  was  ordered  by  one  Watts,  and  received  and  used  by  him,  and 
the  qtiestion  involved  is  whether  Watts  acted  as  defendant's  agent,  and 
was  authorized  sato  act,  in  buying  the  goods  sued  for.  Watts  had  es- 
tablished relations  with  certain  persons  abroad  who  were  to  cons^ 
goods  to  him  for  sale  in  this  city.  He  made  an  arrangement  with  de- 
fendant by  which  the  latter  agreed  for  a  stated  commission  on  sales  to 
furnish  Watts  with  a  place  in  which  to  do  business,  and  to  pass  upon 
credits,  guaranty  sales,  and  make  collections,  all  other  expenses,  outside 
of  the  actual  preservation  of  the  goods,  to  be  borne  by  Watts,  who  was 
to  retain  all  the  profit  made  out  of  the  business  beyond  the  percentage 
to  be  paid  to  defendant  Watts  ordered  from  plaintiff  the  goods  now 
sued  for,  representing  to  him  that  they  were  for  defendant,  and  that  he 
(Watts)  had  authority  from  defendant  to  order  them.  Plaintiff  acted  in 
reliance  upon  these  statements.  He  made  no  effort  to  corroborate  them 
and  had  no  knowledge  of  the  relation  between  Watts  and  defendant,  ex- 
cept what  Watts  told  him.  Watts  testified  that  he  told  defendant  that 
he  would  need  certain  books  and  stationery  to  carry  on  the  business,  and 
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that  defendant  told  him  to  get  what  he  needed.  This  is  denied  by  de- 
fendant ;  but,  even  if  it  were  true,  it  is  doubtful,  in  view  of  the  arrange- 
ment between  Watts  and  defendant,  if  this  could  properly  be  construed 
as  authorizing  Watts  to  purchase  the  stationery  for  defendant's  account, 
as  it  does  not  appear  that  defendant  agreed  to  bear  generally  the  ex- 
penses incurred  by  Watts  in  selling  goods.  However  this  may  be,  the 
jury  were  so  instructed  as  to  require  a  reversal  of  the  judgment  on  other 
grounds.  It  is  perfectly  clear  that  the  defendant  is  not  concluded  by 
Watts'  statement  to  plamtiff  that  he  had  authority  to  order  goods  for  • 
defendant's  account.  No  man  can  be  rendered  liable  for  the  acts  of  an 
assumed  agent  merely  because  the  agent  asserts  his  authority  to  bind 
him.  So  much  is  conceded  by  the  r&pondent  It  appeared  in  evidence 
that  up<»i  the  building  in  which  Watts  conducted  his  business  appeared 
the  sign,  "James  Talcott,  Commission  Merchant :  Foreign  Department 
Stephen  K.  Watts,"  and  that  the  same  or  similar  words  appeared  upon 
the  letter  heads  used  in  connection  with  the  business.  It  did  not  appear 
that  plaintiff,  before  he  furnished  the  stationery  knew  anything  about 
the  sign,  or  the  use  of  the  words  upon  the  stationery,  except  that  as  to 
part  of  tfie  order  received  from  Watts  he  printed  a  circular  letter,  upon 
which,  by  Watts'  direction  he  printed  the  words  quoted. 

In  diarging  the  jury,  the  learned  justice  instructed  them  in  effect  that 
they  should  find  for  plaintiff  if  they  found  that  Watts  was  authorized 
to  contract  the  bill,  or  if  defendant  so  held  Watts  out  as  his  agent  as  to 
justify  the  plaintiff  in  assuming  that  Watts  was  so  authorized,  and,  as 
bearing  upon  this  holding  out  of  Watts  as  agent,  the  attention  of  the 
jury  was  especially  and  repeatedly  called  to  the  sig^s  and  letter  heads 
above  referred  to,  of  which,  as  has  been  said,  the  plaintiff  had  no  knowl- 
edge when  he  extended  the  credit.  These  instructions  were  duly  ex- 
cepted to,  and  in  our  opinion  constitute  reversible  error.  Undoubted- 
ly persons  may,  in  certain  cases,  be  held  liable  as  principals  for  the  acts 
of  their  assumed  agents,  because  they  have  by  their  actions  imparted  to 
those  agents  an  apparent  authority  to  represent  them.  This  rule  when 
applied  rests  upon  the  doctrine  of  estoppel,  but  it  can  have  no  applica- 
tion in  a  case  like  the  present,  wherein  the  person  dealing  with  the  as- 
sumed agent  had  no  knowledge,  at  the  time  of  so  dealing,  of  the  acts 
of  the  principal  which,  if  known,  mi^ht  have  justified  the  belief  that 
the  agent  acted  by  authority.  Ludowieg  v.  Talcott,  47  Misc.  Rep.  tt, 
93  N.  Y.  Supp.  621.  If  plaintiff,  when  he  accepted  Watts'  order  for 
stationery,  knew  nothing  of  the  actual  or  apparent  relation  between 
Watts  and  the  defendant,  except  what  Watts  told  him,  and  had  never 
seen  or  known  of  the  signs  upon  the  building  or  the  letter  heads  used 
in  the  business,  he  could  not  have  relied  upon  those  signs  and  letter 
heads  as  the  basis  of  a  belief  that  Watts  was  Talcott's  a^ent  authorized 
to  order  goods  in  his  name.  It  was  therefore  misleadmg  to  instruct 
the  jury  that  they  were  entitled  to  consider  whether  defendant  by  the 
use  of  the  signs  and  letter  heads  had  so  held  out  Watts  as  his  agent  as 
to  justify  the  assumption  by  plaintiff  that  Watts  was  authorized  to  or- 
der goods  on  defendant's  account  and  credit.  We  think  also  that  the 
court  should  have  distinctly  charged  the  jury,  as  requested  by  defend- 
ant, that  when  third  parties  deal  with  an  agent  they  are  put  upon  their 
guard  and  do  so  at  their  risk. 
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Other  grounds  of  error  are  assigned  which  we  do  not  consider  it  nec- 
essary to  consider,  since  for  these  already  pointed  out  the  judgment 
must  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


,  LBHLEUTBB  v.  SHANO. 

(Supreme  Gonrt,  Appellate  T«rm.    December  21, 1906.) 

SsT-Orr  ASTt  Cotjvtixclaiu — RkoovebtiOT  Ibgaot  bt  Assiokee. 

Under  Code  Civ.  Proc.  {  601,  authorizing  a  counterclaim,  wben  It  con- 
alsts  of  a  cauBe  of  action  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim  or  con- 
nected with  the  subject  of  the  action,  In  an  action  by  plaintiff,  as  assignee 
of  a  legatee  under  a  will,  to  recover  a  legacy  due  her  assignor,  and  pay- 
able out  of  the  assets  of  the  estate  generally,  a  countetclaim  alleging  that 
after  the  reduction  of  the  assets  to  possession  plalntUTs  assignor  had 
f&rdbly  converted  a  portion  thereof  was  unauthorleed. 

[Bd.  Note. — For  cases  In  point,  see  vol.  43,  Cent  Dig.  Set-Ott  and  Ooon- 
terclalm,  |{  49-61.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Lena  Lehleuter  against  George  Shano,  as  executor,  etc 
From  a  judgment  overruling  plaintiff's  demurrer  to  a  counterclaim,  she 
appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Feltenstein  &  Rosenstein  (Moses  Feltenstein,  of  counsel),  for  ^pel- 
lant. 
Edward  Miehling,  for  respondent 

SCOTT,  P.  J.  The  plaintiff,  as  assignee  of  one  Henry  Geiger,  sues 
to  recover  a  legacy  due  to  her  assignor  under  the  will  of  Mary  Geiger. 
The  defendant,  by  way  of  defense,  pleads  what  he  terms  a  set-off,  con- 
sisting of  allegations  charging  that  after  the  death  of  decedent,  and 
after  defendant  as  her  executor  had  reduced  her  assets  to  possession, 
Henry  Geiger,  the  assignor,  had  forcibly  taken  and  converted  a  portion 
of  such  assets.  To  this  defense  the  plaintiff  demurs,  and  from  the  judg- 
ment overruling  the  demurrer  this  appeal  is  taken. 

It  is  obvious  that  the  counterclaim,  for  such  it  really  is,  cannot  be 
upheld  under  section  505,  Code  of  Civil  Procedure,  and  so  much  is  con- 
ceded by  the  respondent.  It. was  sustained  in  the  court  below  under 
section  501  of  the  Code,  because  the  learned  justice  considered  that  it 
was  "connected  with  the  subject  of  the  action  and  both  relate  to  the  as- 
sets of  the  estate."  Section  501  authorizes  a  counterclaim  when  it  con- 
sists of  a  cause  of  action  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  tihe  subject  of  the  action.  The  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plaintiff's  claim  was  the  will  of  the  dece- 
dent, which  contained  the  legacy,  and  its  admission  to  probate,  where- 
by its  effectiveness  was  assured.  The  subject  of  the  action  was  the  pay- 
ment of  the  legacy,  not  necessarily  out  of  the  assets  alleged  to  have  been 
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converted,  but  out  of  the  assets  generally.  If  the  particular  assets  re- 
ferred to  in  the  counterclaim  had  been  the  subject  of  the  action,  as  if, 
for  instance,  the  plaintiff  had  claimed  them  under  a  specific  legacy,  there 
would  have  been  room  for  the  application  of  the  broad  and  liberal  rule 
laid  down  in  Carpenter  v.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  556,  where- 
in both  the  complaint  and  the  counterclaim  had  reference  to  a  quantity 
■  of  wood  which  plaintiff  had  cut  from  land  mortgaged  to  defendant. 
Plaintiff  claimed  damages  for  the  conversion  of  the  wood,  and  the  de- 
fendant counterdaimed  for  the  damage  done  to  its  security  by  cutting 
the  timber.  In  the  present  case  there  is  no  such  connection  between  the 
legacy  bequeathed  to  plaintiff's  assignor,  and  the  property  said  to  have 
been  converted  by  him. 

Judgment  reversed,  with  costs,  and  demurrer  to  counterclaim  sus- 
tained, with  costs.    All  concur. 


OM  Asp.  DlT.  8Sa) 

GORDON  V.  SOUTHGATB  BLDG.  00.  «t  al. 

( Supreme  Court,  Appellate  Dlylslon,  Second  Department    December  29, 1906.) 

GOBFOKATIOKS — ^INSOLTKNOT — PBEnSBlTOBS. 

Where  a  corporation,  organized  to  bnild  honaes,  bad  a  considerable 
amaant  of  property  wblcb  might  become  profitable  by  the  expenditure  of 
money,  but  had  not  reedy  money  to  meet  its  obligatlonB,  a  transfer  of 
seven  houses  subject  to  Incumbrances  amounting  to  N3,000,  in  compro- 
mise of  a  debt  of  $7,000,  which  amount  could  not  be  reaMsed  on  the 
houses  above  the  IncumlnranceB,  was  not,  in  the  absence  of  actual  fraud, 
invalid  as  to  a  subsequent  Judgment  creditor,  under  Stoclt  Corpotatl(m 
Law,  Laws  1892,  p.  1S38,  c.  GBS,  I  48,  providing  that  no  transfer  by  a  cor^ 
poration  which  is  insolvent,  or  whose  Insolvency  Is  Imminent,  with  Intent 
to  give  a  creditor  a  preference  over  other  creditors,  is  valid. 

[Ed.  Note. — For  cases  in  point,  see  voL  12,  Cent  Dig.  Corporations, 
II  2152-2165.] 

Miller,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Rosie  Gordon  against  the  Southgate  Building  Company 
and  others.  Prom  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, RICH,  and  MILLER,  JJ. 

Chas.  Goldzier,  for  appellant. 

Van  Mater  Stilwell,  for  respondents. 

WOODWARD,  J.  The  defendant  Southgate  Building  Company 
was  organized  under  the  laws  of  this  state  in  January,  1901,  for  the  pur- 
pose of  finishing  50  houses  then  in  course  of  construction  and  which 
had  been  purchased  at  a  foreclosure  sale  by  Howard  R.  Deacon.  Mr. 
Deacon  transferred  the  property  to  the  corporation,  receiving  all  but 
three  of  the  shares  of  the  stock  for  his  equity  in  the  premises  and  the 
money  he  had  contributed.  At  the  time  this  conveyance  was  made  to 
the  corporation  there  was  an  incumbrance,  consisting  of  a  mortgage  held 
by  one  Charles  McLaughlin  for  $325,000,  on  which  there  had  Iwen  i 
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advances  of  "$189,000,  with  taxes,  and  to  finish  these  houses  two  subse- 
quent loans  were  obtained  by  the  corporation,  one  from  James  Mc- 
Laughlin for  the  sum  of  $89,000,  and  the  other  from  Charles  McLaugh- 
lin for  $35,000 ;  so  that  in  May,  1902,  there  was  due  on  these  three  mort- 
gages the  sum  of  $313,000,  besides  interest,  unpaid  tax  assessments,  and 
water  rates  for  three  years.  It  is  evident  that  the  corporation,  con- 
sidered as  a  going  concern,  was  in  a  bad  situation ;  but  it  can  hardly  be 
said  that  it  was  insolvent.  It  had  a  considerable  amount  of  prc^rty, 
which,  with  the  expenditure  of  money,  might  become  profitable.  As  a 
business  concern,  considered  as  a  baidcing  or  manufacturing  concern, 
it  would  probably  have  been  insolvent,  as  it  appears  that  it  did  not  have 
the  ready  money  to  meet  its  obligations ;  but,  considering  the  purposes 
for  which  it  was  organized,  and  the  fact  that  it  had  property  which 
might  be  equal  to  its  obligations,  it  cannot  be  said  as  a  matter  of  law 
that  the  acts  of  the  directors  and  officers  of  the  corporation  were  in  con- 
templation of  insolvency.  So  far  as  appears,  all  of  the  acts  were  done 
in  good  faith,  and  with  the  evident  purpose  of  taking  care  of  the  obli- 
gations of  the  corporation  and  preserving  the  property. 

On  the  20th  day  of  February,  at  the  time  of  the  organization  of  the 
corporation,  Mr.  Deacon  entered  into  a  contract  with  the  Southgate 
Building  Company  to  furnish  trim  to  complete  the  said  houses,  for 
which  he  was  to  be  paid  certain  sums  in  cash,  and  the  balance  by  tak- 
ing a  blanket  mortgage  covering  seven  of  the  said  houses  for  $7,000. 
This  contract  appears  to  have  been  performed  on  the  part  of  Mr.  Dea- 
con and  then  assigned  to  Clarence  E.  Keyser.  The  latter  made  a  demand 
on  the  company  to  fulfill  the  ccMitract  on  its  part,  and,  the  corporation 
being  unable  to  do  so,  the  directors  compromised  with  Mr.  Ke)rser  by 
conveying,  in  satisfaction  of  his  claim  as  assignee,  seven  houses,  sub- 
ject to  seven  separate  mortgages,  aggregating  $43,000,  and  this  is  one 
of  the  transactions  which  tiie  plaintiff,  as  a  judgment  creditor  subse- 
quent in  point  of  time  to  the  transfer,  seeks  to  have  set  aside  upon  the 
ground  of  fraud,  and  upon  the  further  ground  that  it  is  in  violation  of 
the  provisions  of  section  48  of  the  stock  corporation  law  (Laws  1892, 
p.  1838,  c  688).  There  is  no  evidence  of  any  actual  fraud  in  the  trans- 
action. So  far  as  appears  from  the  evidence,  the  transfers  were  made 
in  good  faith,  and  we  are  unable  to  discover  that  this  effort  on  the  part 
of  the  corporation  to  adjust  its  affairs  and  to  make  its  assets  available, 
long  before  the  plaintiff's  judgment  was  secured,  had  in  it  any  of  the 
elements  of  a  violation  of  section  48  of  the  stock  corporation  law.  This 
statute  was  designed  to  secure  a  fair  distribution  of  the  assets  of  a  fail- 
ing corporation  among  its  creditors,  and  to  prevent  a  preference  of  any 
of  them.  It  does  not,  however,  go  to  the  fanciful  extent  of  prohibiting 
the  directors  frwn  paying  or  securing  a  debt  of  the  corporation.  Swan 
V.  Stiles,  94  App.  Div.  117,  122,  87  N.  Y.  Supp.  1089,  and  authority 
cited.  "It  is  easy  now  to  say  that  the  company  was  insolvent  at  the 
time  the  chattel  mortgage  was  given,"  say  the  court  in  the  above  dted 
case..  "The  directors,  however,  were  acting  from  the  conditions  then 
existing  and  in  the  best  of  faith,  and  a  transaction  of  that  kind  is  not 
contrary  to  public  policy  or  invalid,  even  though  the  corporation  was 
in  fact  insolvent  at  the  time.  Converse  v.  Sharpe,  161  N.  Y.  571,  56 
N.  £.  69."    It  seems  to  us  that  the  plaintiff,  by  faiUng  to  show  actual 
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fraud,  has  failed  to  bring  his  case  within  the  intent  of  the  statute  upon 
which  he  relies,  and  that  the  corporation  in  paying  a  contract  debt,  by 
transferring  property  upon  which  there  were  large  prior  incumbrances, 
and  before  the  claim  of  the  plaintiff  had  been  established,  cannot  be 
said  to  have  violated  any  of  the  provisions  of  law.  Moreover,  under  the 
facts  disclosed  by  the  evidence  in  this  case,  the  incumbrances  upon  the 
whole  property  were  so  larg;e,  involving  the  raising  of  so  much  money, 
that  the  rights  of  the  plaintiff  could  hardly  be  of  great  importance,  even 
if  the  entire  transaction  were  to  be  set  aside.  It  is  extremely  doubt- 
ful if  the  property  could  be  sold  under  the  most  advantageous  circum- 
stances to  realize  the  amount  of  the  mortgages,  which  are  concededly 
prior  liens  to  that  of  the  plaintiff,  and  the  action  would  serve  no  good 
purpose,  except  possibly  to  force  a  compromise. 

A  careful  examination  of  the  facts,  as  disclosed  by  the  evidence,  con- 
vinces us  that  the  plaintiff  has  failed  to  establish  a  cause  of  action,  and 
that  the  complaint  was  properly  dismissed.  The  corporation  was  un- 
doubtedly hard  pressed.  It  had  large  outstanding  obligations,  and  a 
number  of  transfers  were  made,  apparently  for  no  other  purpose  than 
to  avoid  the  expense  of  foreclosure  proceedings  and  to  make  the  assets 
of  the  corporation  available  to  meet  the  purposes  for  which  it  was  or- 
ganized ;  but  there  appears  to  have  been  nothing  done  in  contemplation 
of  insolvency,  in  the  sense  that  that  term  might  be  used  in  connection 
with  an  active  business  corporation.  The  directors,  however  mistak- 
enly, appear  to  have  been  doing  business  with  the  purpose  of  preserving 
the  corporation  and  its  property,  and  enabling  it  to  meet  its  obligations. 
This  was  done  when,  as  it  appears,  the  corporation  was  advised  that  it 
did  not  owe  the  plaintiff,  and  it  would  be  carrying  the  provisions  of  sec- 
tion 48  of  the  stock  corporation  law  far  beyond  any  probable  intent  of 
the  Legislature  to  apply  it  to  the  situation  here  presented. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HIRSCHBERG,  P.  L,  and  RICH,  J.,  concur.  MILLER,  J.,  dis- 
sents.   BARTLETT, }.,  not  voting. 


(48  Viae.  Hep.  206.) 

HAOAMAN  et  al.  ▼.  RBINAOH. 

(Supreme  Court,  Special  Term,  Mew  Tork  County.    Septembw,  1005.) 

1.  Uaxmr— CoKTRACT  Nor  Necxssabjxt  Ubuxiotts. 

Wbere  money  Is  loaned,  to  be  repaid  from  the  proceeds  of  collection, 
and  the  interest  stipulated  Is  Bucb  that,  considering  the  uncertainty  as  to 
the  time  of  payment,  it  might  not  exceed  the  lawful  rate,  the  contract 
caimot  be  regarded  as  nsurioua. 

2.  Bams— Valid  Cortbact— Btfbct  or  BTrBSKQtrEitT  Usttbt. 

An  assignment  and  agreement  which  are  not  affected  with  mnry  at 
tbelr  inception,  and  are  valid  at  that  time,  caimot  be  adjudged  Invalid 
because  of  any  subsequent  usurious  transactions.. 

rod.  Note.— For  cases  in  point,  see  voL  47,  Cent  Dig.  Usury,  |  153.] 

3.  Saio— OoiXKonon  Chaboxs. 

An  agreement  for  exorbitant  and  oppressive  teUection  charges  is  not 
usurious. 
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4.   SaUX— COKTBACI  OONOKAURO  TJBTTBT. 

A  pretended  sale  of  an  Interest  In  an  estate,  which  Is  mwely  used 
as  a  coyer  for  an  usurions  transaction,  will  not  be  upheld. 

6.  Savb— Plkadino — Variance. 

Where  usury  is  the  foundation  of  a  pleading,  variances  in  the  proof 
as  to  the  exact  excess  may  be  material  or  not,  according  to  the  circum- 
stances, and,  if  immaterlai,  may  be  disregarded,  or,  if  material,  am^id- 
ment  may  be  allowed. 
[Ed.  Note.— For  cases  In  point,  see  toL  47,  Cent  Dig.  Usury,  i  295.] 

Action  by  Benjamin  Hagaman  and  another  against  Theresa 
Reinach,  as  executrix  of  Max  Reinach,  deceased.  Judgment  for 
plaintiffs. 

George  P.  Breckenridge  (Gould  &  Breckenridge,  of  counsel),  for 
plaintiffs. 
Henry  M.  Levin,  for  defendant. 

BISCHOFP,  J.    An  inspection  of  the  instruments  executed  be- 
tween the  plaintiffs  and  the  defendant's  testator  under  date  of  Septem- 
ber 8.  1897,  shows,  and  there  is  no  pretense  to  the  contrary,  that  the 
plaintiffs'  assignment  of  their  and  each  of  their  interests  in  the  estate 
of  Benjamin  Hagaman,  deceased,  situated  in  Ohio,  was  given  by 
them,  and  received  by  the  defendant's  testator,  as  security  merely, 
firstly,  for  the  collection  charges  agreed  to  be  paid  the  testator: 
secondly,  for  an  immediate  advance  of  $3,200  to  Benjamin  Hagaman, 
one  of  the  plaintiffs,  and  a  further  advance  of  $1,000  to  be  made  him 
on  December  8, 1897 ;  and,  thirdly,  for  such  future  advances  as  the  de- 
fendant's testator,  the  assignee,  Max  Reinach,  might  make  to  the 
plaintiffs  or  either  of  them.     According  to  the  terms  of  the  agfree- 
ment  all  the  advances,  immediate  and  future,  were  to  be  repaid  from 
the  proceeds  of  the  assignee's  collections,  less  his  agreed  charges  for 
such  collection,  with  interest  at  and  after  the  rate  of  5  per  centum  per 
annum,  the  interest  on  the  advances  particularly  mentioned,  to  date 
from  the  8th  day  of  September,  1898,  one  year  after  the  date  of  the 
agreement.    As  to  these  two  advances,  or  loans,  for  such  they  were, 
whatever  name  be  given  them  (Brittin  v.  Freeman,  17  N.  J.  Law,  191. 
206),  no  usury  is  apparent  from  the  evidence.    True,  the  plaintiff 
Benjamin  Hagaman  paid  a  bonus  of  $209  at  the  time  of  the  loan  of 
$3,200 ;  but  it  should  be  borne  in  mind  that  the  interest  reserved  upon 
that  sum,  in  addition  to  the  bonus  paid,  was  less  than  the  limit  of  the 
lawful  rate,  6  per  centum  per  annum,  that  the  interest  reserved  was 
to  date  from  a  year  after  the  loan  was  made,  and  that  the  time  for  re- 
payment of  the  principal  was  indefinite,  repayment  having  been  ex- 
pressly agreed  to  be  made  when  the  net  proceeds  of  the  testator's 
collections  should  suffice  for  that  purpose,  the  happening  of  which 
event  was  not  fixed  as  to  time.     Crediting  the  testator,  therefore,  with 
6  per  centum,  the  lawful  rate  of  interest,  for  the  year  immediately 
after  the  date  of  the.loan,  on  $3,000,  the  net  amount  advanced  by  him, 
which  is  $180,  there  is  nothing  to  show  that  the  parties  intended  that 
the  remaining  $20  of  the  bonus  paid,  with  the  interest  on  the  sum 
ostensibly  loaned,  at  the  rate  actually  reserved,  6  per  centum,  would  or 
could  in  the  aggregate  exceed  in  the  amount  Of  the  interest  at  the  limit  of 
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the  lawful  rate,  at  the  time  of  the  repayment  of  the  principal ;  and  waiv- 
ing the  question  as  to  whether  the  taking  of  the  bonus  as  a  charge  for 
interest  in  advance  was  or  was  not  usury  (Marvine  v.  Hymers,  12  N. 
Y.  2Z7),  under  the  circumstances,  the  bonus  exacted  covering  the 
entire  period  of  the  loan — that  is,  until  the  net  proceeds  of  the  collec- 
tion sufficed  for  its  repayment,  whatever  the  time  might  be — and  char- 
ging the  testator  with  interest  at  the  lawful  rate,  $12,  on  the  amount  of 
the  bonus  exacted,  for  the  first  year  after  the  loan,  the  situation  re- 
mains unaltered.  The  interest  expressly,  reserved  as  such  was  but  5 
per  centum  per  annum,  or  1  per  centum  less  than  the  limit  of  the  law- 
ful rate,  and  the  time  of  repayment  of  the  principal  was  indefinite ; 
that  is,  repayment  was  expressly  postponed  to.be  made  out  of  the  net 
proceeds  of  the  collections,  whenever  the  condition  of  the  latter  per- 
mitted it.  On  $3,000,  the  net  loan,  the  interest  at  the  limit  of  the  law- 
ful rate  was  $180,  and  on  $3,200,  the  ostensible  loan,  it  was  but^$160  at 
the  agreed  rate,  or  $20  less  per  annum  than  at  the  limit  of  the  lawful 
rate.  In  the  at»ence,  therefore,  of  proof  of  an  agreement  for  repayment 
of  the  loan  at  a  fixed  time,  there  is  no  basis  for  the  computation  of  the  in- 
terest actually  reserved,  in  addition  to  the  bonus  exacted,  with  the 
interest  on  the  amount  of  such  bonus  for  the  first  year,  so 
as  to  carry  the  aggregate  charge  for  the  use  of  the  money  loaned 
above  the  limit  of  the  lawful  rate  of  interest ;  and  hence  it  cannot  be 
said  that  the  testator  exacted  or  intended  to  exact  more  than  the  law- 
ful rate,  or  that  the  loan  was  tainted  with  usury.  With  respect  to  the 
loan  of  $1,000,  agreed  to  be  made  December  8,  1897,  it  appears  that 
this  sum  was  actually  advanced  by  the  testator  on  October  30,  1897, 
without  any  deductions  whatsoever.  Under  the  agreement  it  was 
also  to  be  repaid  out  of  the  net  proceeds  of  the  collections,  with  in- 
terest at  and  after  the  rate  of  6  per  centum  per  annum,  to  be  calculat- 
ed from  September  8, 1898,  so  that  for  nearly  11  months  after  the  loan 
the  plaintiff  Benjamin  Hagaman  was  to  have,  and  did  have,  the  actual 
use  of  the  money  without  any  charge.  If  the  bonus  of  $200  is  taken 
as  a  charge  for  interest  for  the  first  year  on  both  loans,  it  will  be  found 
to  have  been  less  than  the  interest  at  the  limit  of  the  lawful  rate,  6  per 
centum.  The  assignment  and  agreement  of  September  8,  1897, 
therefore,  cannot  be  said  to  have  been  affected  with  usury  at  their 
inception,  and,  being  valid  at  that  time  as  security  for  the  testator's 
collection  charges  and  the  loans  above  particularly  discussed,  they  are 
not  to  be  adjudged  invalid  as  to  those  matters  because  of  any  sub- 
sequent usurious  transaction. 

The  item  of  August  12,  1898,  $126  presents  none  of  the  features  of 
a  loan  and  appears  to  have  been  a  legitimate  transaction.  The  testa- 
tor had  received  for  account  of  the  plaintiff  Benjamin  Hagaman  from 
the  executor  of  his  uncle's  estate,  a  check  for  $125,  the  proceeds  of 
which  he  turned  over  to  the  plaintiff,  less  $12.50,  the  agreed  collection 
charges  of  10  per  cent.  These  collection  charges  may  have  been 
exorbitant  and  their  exaction  oppressive,  under  the  particular  cir- 
cumstances ;  but  the  instruments  of  September  8,  1897,  are  not,  for 
that  reason,  to  be  set  aside  as  usurious,  and  are  not  assailed  upon 
any  other  ground.  As  to  the  latter  loans  or  advances,  however, 
usury  is  unblushingly  apparent.    On  December  4,  1897,  the  plain- 
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tiff  Benjamin  Hagaman  had  $3,100  out  of  which  he  returned  to  the 
testator  $1,000,  as  an  agreed  bonus.  On  December  27,  1897,  he  had 
$1,500  and  returned  $350.  On  August  22,  1898,  he  had  $3,500  and 
returned  $1,550,  and  on  April  1, 1899,  he  applied  for  and  was  promised 
an  advance  of  $5,000.  Of  this  amount  he  received  $1,000  at  once, 
which  also  was  returned  to  the  testator,  and  accepted  by  the  latter,  as 
an  agreed  bonus,  and  on  April  17,  1899,  the  remaining  $1,000  was 
forwarded  to  him.  It  appears  that  in  every  instance  of  these  last- 
mentioned  loans  the  defendant's  testator  exacted  the  promise  of  the 
plaintiff  Benjamin  Hagaman  to  repay  the  amount  of  the  ostensible 
loan ;  that  is,  the  sum  actully  loaned,  with  the  bonus  added  thereto, 
and  that  these  advances  were  severally  made  with  reliance  by  both 
parties  upon  the  agreement  of  September  8, 1897,  whereby,  it  is  to  be 
remembered,  repayment  of  all  the  advances  was  agreed  to  be  made 
out  of  the  net  proceeds  of  the  collections  of  the  testator  on  account  of 
the  estate  assigned  to  him,  with  interest  at  and  after  the  rate  of  5  per 
centum  per  annum.  Computing  the  interest  at  that  rate,  not  upon 
the  amount  of  the  net  advances,  but  upon  the  amount  of  the  ostensible 
loans,  which  the  borrower  agreed  to  repay,  with  interest,  the  usurious 
character  of  the  transaction  is  in  each  instance  undeniably  present, 
the  interest  reserved,  exceeding  the  limit  of  the  lawful  rate.  The 
element  of  uncertainty  as  to  the  time  for  which  the  loan  was  to  endure 
cannot,  as  in  the  instance  of  the  advance  of  $3,200,  hereinbefore  first 
considered,  absolve  these  later  loans  of  their  usurious  character ;  for 
in  respect  to  those  there  was  a  clear  agreement  to  pay  and  to  recove 
more  than  6  per  centum  per  annum  on  the  sums  actually  loaned. 

This  last  transaction,  the  advance  of  $5,000,  the  defendant's  counsel 
seeks  to  explain  as  having  been  a  purchase  absolute  by  the  defend- 
ant's testator  of  Benjamin  Hagaman's  interest  in  his  tmde's  estate, 
and  to  that  end  reference  is  had  to  three  instruments  in  writing,  each 
bearing  date  as  of  April  1, 1899,  one,  purporting  to  be  a  further  and 
absolute  transfer  of  Benjamin  Hagaman's  interest  to  the  defendant's 
testator,  reciting,  as  it  does,  the  former  assignment  under  date  of 
September  8,  1897,  as  having  been  made  to  secure  the  assignee  for 
the  advances  made,  and  a  further  payment  of  $5,000  as  having  been 
made  to  the  assignor  at  the  time  of  this  later  assignment ;  another, 
purporting  to  be  a  general  release  by  the  assignor  of  all  his  cJaims  and 
demands  against  the  assignee;  and  the  third,  purporting  to  be  an 
agreement  by  the  assignee,  in  consideration  of  the  assignment  of  even 
date  to  himself,  to  pay  over  to  the  assignor  one-half  of  all  the  net 
proceeds  of  collections  in  excess  of  $25,000  made  or  to  be  made  for 
account  of  the  assignor's  interest  in  the  estate  of  the  deceased 
Benjamin  Hagaman.  Whatever  the  literal  meaning  of  these  instru- 
ments may  be,  or  may  have  been  intended  to  be,  it  is  dear  that  their 
only  actual  consideration  was  the  making  of  the  ostensible  loan  of 
$5,000.  That  the  acknowledgment  by  the  plaintiff  Benjamin  Haga- 
man of  the  receipt  of  that  sum,  by  way  of  the  purchase  money  upon  a 
sale  of  his  interest  in  his'  uncle's  estate,  was  wholly  fictitious ;  and  that 
these  instruments  of  April  1,  1899,  were  severally  intended  by  both 
parties  to  be  nothing  more  than  a  subterfuge  to  serve  as  a  cover  for 
the  usurious  transaction  is  demonstrated  by  the  assignee's  exaction  of 
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$1,000  of  the  sum  mentioned,  from  the  assignor,  the  plaintiff  Benjamin 
Hagaman,  as  an  agreed  bonus  for  the  ostensible  loan  or  advance  of 
$6,000.  The  return  of  this  $1,000,  under  the  circumstances,  as  they 
appear  from  the  testimony  of  the  plaintiff's  witnesses,  Benjamin 
Hagaman  and  Sigmund  Peuchtwanger,  the  latter  at  the  time  of  the 
transaction  the  agent  of  and  attorney  for  the  defendant's  testator, 
and  as  such  acting  for.  him,  is  not  consistent  with  any  conclusion  other 
than  that  the  transaction  was  intended  and  was  understood  to  be  a 
loan,  and  not  a  purchase. 

A  point  is  sought  to  be  made  by  counsel  for  the  defendant  that  the 
charge  of  usury  is  not,  in  some  instances,  supported  by  the  evidence  pre- 
cisely as  pleaded,  and  that  because  of  the  variance  the  plaintiffs  must  be 
deemed  to  have  failed  in  their  proof.  I  do  not  concur  in  this.  The 
gravamen  of  the  complaint  is  usury;  that  is  to  say,  the  payment 
by  the  borrower  or  reservation  on  the  part  of  the  lender  of  a  charge 
for  the  loan  or  forbearance  of  money  in  excess  of  the  lawful  rate 
of  interest.  And  this  is  shown  when  it  is  made  to  appear  that  the 
charge  actually  made  or  reserved  for  the  use  of  the  sum  loaned  was 
in  excess  of  the  limit  of  the  lawful  rate  of  interest,  though  it  was 
less  than  the  charge  pleaded  to  have  been  made  or  reserved.  I 
know  of  no  rule  which  differentiates  between  a  case  involving  usury 
and  other  cases  in  their  adjective  treatment.  The  cause  of  action,  or 
the  defense,  as  the  case  may  be,  is  established  if  its  constituents  are 
proven.  If  usury  be  alleged,  it  is  established  when  it  is  shown  that 
more  than  the  lawful  rate  of  interest  was  taken  or  reserved ;  and  this 
is  so,  though  the  excess  of  lawful  interest  may  appear  to  have  been 
greater  or  less  than  the  excess  alleged.  A  variance  in  this  respect 
cannot  be  said  to  be  fatal,  as  amounting  to  a  failure  of  proof.  If  the 
variance  is  immaterial,  it  may  be  disregarded,  or  an  amendment  of 
the  pleading  allowed.  If  material,  and  the  adverse  party  was  misled 
by  the  pleading,  an  amendment  may  still  be  allowed  and  the  case 
continued  to  some  future  day.  Code  Civ.  Proc.  §  539.  No  claim  of 
surprise  was  made  upon  the  trial.  Neither  did  the  defendant's  coun- 
sel object  to  the  introduction  of  evidence  upon  the  ground  of  any  such 
variance  between  the  complaint  and  the  proof.  The  objection  now, 
therefore,  comes  too  late,  and  should  be  deemed  to  have  been  waived. 

The  conclusion,  of  course,  from  what  has  been  hereinbefore  said, 
is  that  the  instruments  of  September  8,  1897,  are  severally  valid  as 
to  the  loans  of  $3,200  and  $1,000,  therein  particularly  alluded  to,  and 
void,  with  those  of  April  1, 1899,  as  to  all  the  later  loans,  and  that  the 
defendant  should  account  for  and  pay  over  to  the  plaintiff  Benjamin 
Hagaman,  all  the  proceeds  of  the  collections  made  by  her  testator 
from  the  estate  of  Benjamin  Hagaman,  deceased,  for  account  of 
the  said  plaintiff's  share  of  the  estate,  after  deducting  therefrom  the 
collection  charges  of  10  per  centum,  and  the  several  loans,  $3,200  and  $1,- 
000,  adjudged  to  bo  valid,  with  interestthereon  from  September  8, 1898, 
at  and  after  the  rate  of  6  per  centum  per  annum,  to  the  time  when 
the  aggregate  of  the  collections,  less  the  collection  charges,  was  suf- 
ficient to  nave  enabled  the  defendant's  testator  to  reimburse  himself 
for  such  loans. 

I  regret  that  I  cannot,  because  the  statute  is  to  the  contrary,  re> 
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quire  the  plaintiff  Benjamin  Hagaman  as  a  condition  to  the  relief  ex- 
tended to  him,  to  make  restitution  of  the  moneys  actually  received 
upon  the  loans  adjudged  by  me  to  have  been  usurious,  as  the  rule 
prevailing  in  equity  would  have  required.  It  is  right,  of  course,  that 
the  lender,  if  he  offends  against  the  law  restricting  the  rate  of  inter- 
est for  the  loan  or  forbearance  of  money,  should  be  punished;  but 
there  appears  to  be  no  axiom  in  the  science  of  lawmaking  to  justify 
the  enactment  of  a  statute  calculated  to  enable  one  person  to  be  dis- 
honest that  another  may  be  made  law-abiding.  I  can,  therefore,  do 
no  more  than  to  declare  my  repugnance  to  the  statute  referred  to. 
All  oppression,  whether  it  be  by  way  of  an  exorbitant  charge  for  the 
loan  of  money  or  money's  worth,  or  otherwise,  is  immoral  per  se, 
and  the  charges  acttlally  made  by  the  defendant's  testator,  in  the  in- 
stances of  the  loans  adjudged  to  have  been  usurious,  appear  to  justify 
his  denunciation  by  counsel  for  the  plaintiffs ;  but  a  charge  of  more 
than  the  lawful  rate  of  interest  where  there  is  no  actual  oppression, 
cannot  be  said  to  be  in  and  of  itself  immoral.  Blackstone  tells  us 
(Chase's  Blackstone's  Commentaries  [Blanks  Bros.'  3d  Ed.]  564) 
that  the  Mosaical  precept  against  the  exaction  of  profit  for  the  loan 
of  money  was  of  political  origin  and  not  of  moral  urging.  The  Su- 
preme Court  of  the  United  States,  speaking  through  Mr.  Justice 
McLean  in  Lloyd  v.  Scott,  4  Pet.  (U.  S.)  205,  7  L.  Ed.  833,  said: 

"The  act  of  nsnry  has  long  since  lost  that  deep  moral  stain  which  was 
formerly  attached  to  It;  and  Is  now  generally  considered  only  as  an  Illegal 
or  Immoral  act,  because  It  Is  prohibited  by  law." 

And  Dr.  Andrew  Dickson  White,  in  his  History  of  the  Warfare  of 
Science  with  Theology  (volume  2,  c.  19,  p.  264),  shows  how  completely 
the  claim,  at  one  time  prevalent,  that  interest  for  the  loan  of  money, 
as  such,  is  a  matter  for  moral  recognition  and  regulation,  has  been 
abandoned.  It  certainly  cannot  reasonably  be  said  to  be  immoral  in 
New  York  to  charge  above  6  per  centum  per  annum,  and  moral  in 
Idaho,  Montana,  New  Mexico,  and  North  and  South  Dakota,  to 
charge  12  per  centum  per  annum,  the  lawful  rate  in  those  states,  10 
per  centum  in  Arkansas,  Florida,  Kansas,  Minnesota,  Mississippi, 
and  Oregon,  8  per  centum  per  annum  in. Alabama,  Georgia,  Indiana, 
Iowa,  Louisiana,  Nebraska,  Ohio,  and  South  Carolina,  and  7  per  centum 
in  Illinois  and  Michigan.  If  it  be  viewed  as  immoral  per  se  in  New 
York  to  charge  above  6  per  centum  per  annum,  what  is  to  be  said  of 
the  people  of  Texas  and  of  Arkansas,  whose  laws  sanction  any  rate 
of  interest  to  which  the  lender  and  borrower  may  agree,  and  who 
have  by  the  Constitutions  of  their  respective  states  inhibited  by  the 
Legislatures  thereof  from  impairing  the  right  to  contract  in  that  re- 
gard. I  do  not  wish  to  be  understood  as  entertaining  the  view  that 
it  is  not  the  part  of  a  wise  governmental  concern  to  restrict  the  rate 
of  interest  for  the  use  of  money  according  to  the  needs  and  condi- 
tions of  the  people  of  the  particular  state  or  country.  Quite  to  the 
contrary.  I  can  conceive  that  such  may  be  wisely  done.  But  as- 
suredly, the  cause  of  morality  is  better  subserved,  and  the  borrower 
is  made  sufficiently  secure  against  oppression,  if  he  be  protected 
against  the  enforcement  of  his  assumed  obligation  to  the  extent  only 
of  the  excess  over  the  lawful  rate  of  interest  either  paid  or  agreed 
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to  be  paid,  and  I  point  to  the  rates  prevailing  in  the  different  states 
only  to  show  that  a  statute  absolving  the  borrower  from  repayment 
of  the  sum  actually  received  cannot  reasonably  be  said  to  have  any 
moral  support  The  present  statute,  which  enables  the  borrower  to 
refuse  restitution  of  what  he  has  actually  received,  contrary  to  the 
more  salutary  rule  in  equity,  is  as  frequently  made  use  of  as  an  instru- 
ment of  fraud,  a  trap  for  the  uninformed  and  unwary,  as  the  charge 
of  interest  in  excess  of  the  limit  of  the  lawful  rate  is  made  a  means 
of  actual  oppression.  Ignorance  of  the  law  is  no  excuse,  and  hence 
the  uninformed  frequently  is  made  a  victim  through  the  persuasive- 
ness of  the  borrower.  Such  has  been  the  experience  of  many  mem- 
bers of  the  legal  profession.  It  is  certainly  more  in  harmony  with 
the  dictates  of  conscience  that  the  borrower  should  be  made  to  re- 
turn the  equivalent  of  what  he  has  actually  had,  and  the  statute, 
already  modified  as  to  loans  by  certain  classes  of  persons,  and  call 
loans  of  $5,000  and  over,  by  the  banking  law  of  1892,  should,  in  my 
opinion,  be  altogether  repealed. 

Requests  for  findings  of  fact  and  conclusions  of  law  may  be  pre- 
sented. The  requests,  as  to  the  facts,  should  consist  of  propositions  of 
fact  deemed  established  by  the  evidence  (Code  Civ.  Proc.  §  1023),  and 
not  of  requests  to  find  specific  evidence  merely.  The  judgment  for 
the  plaintiffs,  which  is  to  be  entered  upon  my  decision,  should  omit 
any  provision  for  costs  ag^ainst  the  defendant,  either  personally  or  in 
her  representative  capacity.  The  plaintiffs  have  elected  to  retain  the 
sums  actually  received  upon  the  usurious  loans,  $8,200,  and  it  would 
seem  that  they  are  sufficiently  compensated  for  the  costs,  the  award 
of  which  in  an  equity  action  is  in  the  discretion  of  the  court. 

Judgment  for  plaintiffs. 


<4S  Misc.  Bep.  279.) 

YOKE  T.  PLATT  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  County.    September,  1905.) 

DOWXB— RlOHIS  OF  DiVOBOBD  WOTI. 

Wbere  a  wife  obtained  a  Judgment  for  separation  In  New  York,  and 
tbereafter  procnred  a  divorce  In  Kansas  on  the  ground  of  cruelty,  with- 
out personal  service  on  the  husband  or  his  appearance,  and  afterwards 
married,  she  cannot  recover  dower  In  lands  thereafter  acquired  by  the 
bosband,  or  which  tie  owned  at  the  time  of  the  divorce. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17,  Cent  Dig.  Dower,  H  102- 
107.] 

Action  by  Ann  Voke  against  Willis  Piatt,  executor,  and  others,  for 
dower.    Judgment  for  defendants. 

M.  F.  Dillon,  for  plaintiff. 

William  James  and  George  Barrow,  for  defendants. 

ANDREWS,  J.  The  plaintiff  married  one  Thomas  Voke  in  1863. 
In  1891,  having  obtained  a  judgment  of  separation  against  him,  she 
removed  to  the  state  of  Kansas.  In  1892  she  began  an  action  in 
that  state  for  an  absolute  divorce  against  Mr.  Voke  on  the  ground  of 
cruelty.  He  was  still  a  resident  of  this  state,  and  no  personal  serv- 
ice of  the  papers  was  made  upon  him,  nor  did  he  appear  in  the  ac- 
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tion.    On  his  default,  however,  a  judgment  was  rendered  dissolving 

the  marriage,  and  releasing  and  discharging  the  parties  "from  aS 
the  rights  and  privileges,  duties,  and  obligations  of  said  marriage 
contract  and  relations  as  fully  and  completely  as  if  the  same  had 
never  existed."  The  plaintiff  then  remarried.  In  1904  Thomas  Voke 
died.  It  is  said  that  he  left  some  real  estate,  of  which  he  was  seised 
at  the  time  of  the  marriage  with  the  plaintiff  and  prior  to  1892.  This 
action  is  brought  by  the  plaintiff,  claiming  to  be  his  widow,  to  recover 
her  dower  in  such  real  estate. 

It  is  to  be  noticed  that  section  1769  of  the  0)de  of  Civil  Procedure 
is  not  applicable.  It  relates  solely  to  an  action  for  divorce  brought 
by  the  wife  on  the  ground  of  the  husband's  adultery.  It  should  also 
be  remembered  that  the  validity  of  the  Kansas  judgment  may  not  be 
questioned  by  the  plaintiff.  She,  at  least,  is  bound  by  it.  So  as  to 
real  estate  acquired  by  Thomas  Voke  after  it  was  rendered  there 
is  no  doubt.  There  can  be  no  dower  because  there  is  no  coverture. 
Starbuck  v.  Starbuck,  173  N.  Y.  603,  66  N.  E.  193,  93  Am.  St.  Rep. 
631.  The  bare  question  to  be  decided  is  whether,  under  the  circum- 
stances stated,  in  the  absence  of  any  statute  regulating  the  question, 
the  right  to  dower  exists — ^whether  a  woman  is  dowable  if  the  mar- 
riage does  not  continue  at  the  time  of  the  husband's  death. 

The  leading  case  in  this  state  for  the  affirmative  is  Wait  v.  Wait, 
4  N.  Y.  95.  It  was  there  held  that,  even  in  the  absence  of  a  statute 
protecting  her  rights,  a  divorce  on  the  ground  of  the  adultery  of  the 
husband  did  not  deprive  the  wife  of  her  dower  in  real  estate  owned  by 
him  at  the  time.  It  is  said  that  by  virtue  of  marriage  and  seisin  the 
interest  of  the  wife  attaches.  She  can  release  it;  otherwise  it  re- 
mains, unless 'there  is  some  declared  forfeiture.  'The  dissolution  of 
the  marriage  has  no  retroactive  effect  upon  a  right  already  vested. 
The  maxim,  "Ubi  nullum  matrimonii,  ibi  nulla  dos,"  applies  not  to 
a  divorce  which  admits  the  validity  of  the  marriage  and  dissolves  it, 
but  only  to  those  cases  where  it  is  void  ab  initio.  This  is  shown  by 
the  history  of  the  English  law  of  divorce,  and  is  illustrated  by  the  fact 
that  in  bills  of  divorce  by  Parliament  the  provision  barring  the  wife 
from  dower  is  inserted.  The  fact  that  the  word  "widow"  is  used  in 
statutes  with  regard  to  dower  is  not  controlling.  It  simply  means  a 
person  whose  right  to  dower  has  accrued.  The. same  opinion  was  ex- 
pressed by  tiie  vice  chancellor  in  Burr  v.  Burr,  10  Paige,  20-25,  decided 
in  1842,  and  it  was  followed  in  Forrest  v.  Forrest,  6  Duer,  102-152. 
In  Matter  of  Ensign,  103  N.  Y.  284,  8  N.  E.  544,  57  Am.  Rep.  717 , 
Judge  Finch  quotes  Wait  v.  Wait,  and  the  rule  there  laid  down,  with 
approval.  In  Van  Cleaf  v.  Burns,  118  N.  Y.  549,  23  N.  E.  881,  16 
Am.  St.  Rep.  782 ;  Id.,  138  N.  Y.  640,  80  N.  E.  661,  15  L.  R.  A.  542  — 
the  husband  obtained  a  valid  divorce  against  the  wife  in  lUinois  on 
the  ground  of  desertion.  Yet  it  was  held  that  she  was  entitled  to 
dower  in  lands  previously  owned  by  him  in  this  state ;  and  this,  re- 
gardless of  the  effect  which  such  decree  might  have  under  the  Illinois 
statutes.  The  court  cites  with  approval  Wait  v.  Wait.  The  wife's 
rights  may  be  forfeited  only  as  directed  hy  our  statutes — by  a  divorce 
granted  for  her  adultery.    In  People  v.  Faber,  92  N.  Y.  146,  44  Am. 
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Rep.  357,  Wait  v.  Wait  is  again  cited  with  approval  by  Judge 
Rapallo. 

On  the  other  hand,  the  vice  chancellor  in  1836  expressed  an  opinion 
that  a  divorce  in  an  action  brought  by  the  wife  against  her  husband 
barred  her  claim  to  dower.  The  relationship  of  husband  and  wife  is 
ended,  and  it  is  essential  for  dower  that  the  marriage  should  sub- 
sist at  the  death  of  the  husband.  Day  v.  West,  2  Edw.  Ch.  592.  In 
Reynolds  v.  Reynolds,  24  Wend.  193,  the  court  assumes  that  at  com- 
mon law  a  divorce  for  adultery  a  vinculo  barred  dower.  In  Char- 
ruand  v.  Charruand,  1  Luz.  Leg.  Obs.  (Pa.)  134,  it  is  said  that  where 
there  is  no  marriage  at  the  death  of  the  husband,  there  is  no  dower, 
and  that  consequently  a  divorce  for  adultery  in  this  state  bars  it  in- 
dependently of  the  statute.  Much  the  same  opinion  is  expressed  in 
Moore  v.  Hegeman,  27  Hun,  68.  Finally  in  Price  v.  Price,  124  N.  Y. 
589,  698,  27  N.  E.  383,  12  h.  R.  A.  359,  Judge  Follett  says  that  in 
the  absence  of  a  statute  saving  the  right  to  dower,  the  dissolution  a 
vinculo  of  a  valid  marriage,  for  the  fault  of  either  party,  bars  it.  In 
this  case  a  marriage  had  been  annulled  by  judicial  decree,  upon  the 
ground  that  when  it  was  contracted  the  husband,  had  a  former  wife 
living,  who  had  absented  herself  for  more  than  five  successive  years 
immediately  preceding  the  second  marriage  without  being  known 
by  him  to  be  living.  Both  parties,  however,  entered  into  the  mar- 
riage in  entire  good  faith.  Under  the  circumstances  the  court  held 
that  the  marriage  was  not  void  from  the  beginning,  but  only  voidable, 
and  when  judicially  annulled  void,  only  from  the  date  of  the  judg- 
ment. Here  was  a  marriage,  therefore,  valid  between  the  parties 
down  to  the  time  when  the  decree  was  rendered,  and  yet  it  was  held 
that  the  wife  was  not  entitled  to  dower.  The  rule  that  the  marriage 
must  subsist  at  the  death  of  the  husband  is  applied  by  the  Supreme 
Court  of  the  United  States  (Barrett  v.  Failing,  111  U.  S.  523,  4  Sup. 
Ct.  598,  28  L.  Ed.  505),  and  in  England  (Frankton  v.  Stevens,  L-.  R. 
21  Ch.  Div.  164),  where  much  of  the  argument  used  in  Wait  v.  Wait 
is  answered.  And  see  Bish.  Mar.,  Div.  &  Sep.  §§  632-636;  Scrib. 
Divorce,  c.  19,  "Dower" ;  14  Cyc.  934.  See,  also.  Real  Property.  Law, 
Laws  1896,  p.  587,  c.  647,  §  186.  Upon  this  section  an  argument 
might  be  based,  but  it  would  not  be  in  any  way  controlling.  This 
being  the  condition  of  the  authorities,  there  seems  to  be  some  doubt 
as  to  what  position  the  Court  of  Appeals  will  take  when  the  matter 
comes  squarely  before  it. 

There  is  this  distinction,  however,  between  the  case  at  bar  and 
those  which  have  been  cited.  Those  in  favor  of  sustaining  a  right 
to  dower  speak  of  the  injustice  of  depriving  the  wife  of  this  interest 
when  she  has  herself  committed  no  fault.  But  when  she  has  herself 
voluntarily  put  an  end  to  the  marriage  relation  for  a  cause  in  this 
state  deemed  inadequate,  public  policy  will  not  be  promoted  by  the 
allowance  of  such  a  claim  as  is  made  here.  Under  such  circumstances 
she  should  not  be  heard  to  say  either  that  the  marriage  exists  for  any 
purpose  or  that  she  has  any  interest,  by  way  of  dower  or  otherwise, 
in  the  property  of  her  former  husband.  In  the  present  case  it  might 
have  been  held  that  the  plaintiff  had  released  her  right  of  dower  by 
reason  of  a  deed  of  the  land  in  question  to  Willis  Piatt.    In  this  deed 
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she  joined  with  her  husband.  I  prefer,  however,  to  place  my  decision 
upon  the  g^onnd  that  a  woman  who  obtains  in  a  foreign  state  a 
judgment  of  divorce  a  vinculo  against  her  husband  who  is  a  resident 
of  New  York,  upon  a  ground  not  sufficient  to  justify  such  a  divorce 
in  this  state,  cannot,  after  the  death  of  such  husband,  claim  dower 
in  his  real  estate  situated  here. 

Proper  findings  may  be  prepared,  and,  if  not  agreed  upon,  will  be 
settled  upon  due  notice. 

Judgment  accordingly. 


(48  Mtoc.  Bep.  277.) 

RISLEY  ▼.  HARLOW  et  al. 

(Supreme  Oonrt,  Special  Term,  Oawego  County.    September,  1905.) 

Dbfobition— Dkvectivk  Oertification— Rbturn  fob  Gobrbctior. 

Where  defendant  moves  to  suppress  a  deposition  because  the  oom- 
mi88loner*8  certificate  Is  not  attached  nor  Is  his  name  subscribed  to 
the  deposition,  as  required  by  Code  CIt.  Proc.  H  901,  902,  the  plaintiff 
should  be  allowed  to  return  It  to  the  commissioner  for  amendment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16,  Cent  Dig.  Depositions. 
U  218,  216.] 

Action  by  Adelbert  D.  Risley  against  Charles  H.  Harlow  and 
others.    Motion  to  suppress  a  deposition.    Granted  on  conditions. 

Griggs,  Baldwin  &  Baldwin  and  Philip  S.  Hill,  for  the  motion. 
Risley  &  Love,  opposed. 

WRIGHT,  J.  The  only  objections  not  satisfactorily  answered  in 
the  opposing  papers  are,  first,  the  allegation  that  the  commissioner's 
certificate  is  not  attached  to  each  deposition  According  to  section  902 
of  the  Code  of  Civil  Procedure ;  second,  the  allegation  that  the  com- 
missioner did  not  subscribe  his  name  to  each  exhibit  and  to  each  half 
sheet  of  each  deposition  as  required  by  section  901  of  the  Code  of 
Civil  Procedure. 

It  is  proper  to  allow  depositions  defective  in  formal  requisites  to 
be  withdrawn  from  the  files  and  amended  by  the  respective  officers  tak- 
ing them.  Wallace  v.  Byers  (Tex.  Civ.  App.)  38  S.  W.  238.  In  Brown 
V.  Clark,  41  N.  H.  242,  the  proper  practice  was  held  to  be  the  return  of 
the  whole  deposition  to  the  magistrate  for  a  new  certificate  or  proper 
amendment  to  be  by  him  annexed  to  the  deposition  and  directed  to 
the  court  where  it  was  to  be  used.  See,  also,  13  Cyc.  969,  970;  6 
Ency.  PL  &  Pr.  606;  16  Am.  Dig.  (Cent.  Ed.)  1186;  Wells  v.  Hub 
Pub.  Co.,  12  Wkly.  Dig.  425 ;  Keeler  v.  Vanderpool,  1  Code  R.  (N. 
S.)  289.  I  think,  therefore,  that  the  plaintiffs  should  be  allowed  to 
return  the  commission  and  depositions  to  the  commissioner  for  the 
purpose  of  amending  them  by  signing  his  name  to  each  half  sheet 
of  each  deposition  and  to  each  exhibit,  and  also  for  the  purpose  of  at- 
taching his  certificate  to  each  of  the  depositions,  according  to  sec- 
tions 901  and  902  of  the  Code  of  Civil  Procedure. 

An  order  may  be  prepared  accordingly.  Ten  dollars  costs  are 
awarded  to  the  defendants,  to  be  set  off  against  the  $20  cost  due  the 
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plaintiff  from  the  defendants,  as  to  which  the  defendants  are  in  default 
on  prior  motions.     If  the  plaintiff  does  not  desire  the  order  above  in- 
dicated, the  motion  is  granted,  with  $10  costs  to  be  allowed  as  an 
offset  against  the  $30  costs  above  mentioned. 
Ordered  accordingly. 

ao9  App.  DJv.  7«2.) 

In  re  MOOBE'S  WILL. 

(Supreme  Court,  Appellate  DivlBlon,  Fourth  Department    December  6,  1906.) 

L  WILI.S— Holograph— PuBUOATioN—NBCESsiTT—SuFnoiERCT. 

In  order  to  constitute  a  yalld  will,  testator  must  publish  the  will  by 
declaring  In  the  presence  of  the  witnesses  that  the  Instrument  attested 
by  them  Is  his  will,  although  the  will  Is  holographic,  and  a  holographic 
Instrument  cannot  be  admitted  to  probate  where  testator  told  the  sub- 
Bcrlblng  witnesses  that  It  was  not  his  will,  but  was  merely  a  memorandum 
of  his  property  which  he  expected  to  eventually  use  In  Its  disposition,  re- 
gardless of  subsequent  declarationB  of  testator  that  be  executed  the 
Instrument. 

8.  Sahe— iKTmnoii  or  Testatob. 

The  intention  or  motives  of  testator,  In  connection  with  the  execution 
and  attestation  of  his  will,  are  immaterial  upon  the  question  of  the  suffl- 
dency  of  publication  of  the  will. 

\JsiL  Note.— For  cases  in  point  see  vol.  49,  Cent  Dig.  Wills,  {  SOS.] 

8.  Samb— Pbobatk  Proceedinos— Pboof  or  Pubucatioh. 

Code  Civ.  Proc.  {  2618,  relative  to  the  probate  of  wills,  requires  sub- 
scribing witnesses  to  be  produced  and  examined.  Section  2620  provides 
that  If  a  subscribing  witness  has  forgotten  the  occurrence  or  testifies 
against  the  execution  of  the  will,  the  will  may  be  established  upon  proof 
of  the  handwriting  of  testator  and  of  the  subscribing  witnesses  and  of 
other  circumstances.  Section  2622  requires  the  surrogate,  before  ad- 
mitting a  will  to  probate,  to  inquire  Into  all  the  facts,  and  to  be  satis- 
fled  of  the  genulnsiess  of  the  will  and  of  the  validity  of  Its  execution. 
Beld  that  where  the  subscribing  witnesses  testify  against  the  will  by 
showing  facts  negativing  a  proper  publication,  proponents  are  not  bound 
tj  their  testimony,  and  may  prove  the  will  by  other  testimony  showing 
what  was  said  and  done  at  the  execution  of  the  will,  but  cannot  supply 
the  defect  of  proof  caused  by  the  adverse  testimony  of  the  subscribing 
witnesses  by  showing  that  such  witnesses  had  previously  and  in  con- 
tradiction to  their  testlmiwy  stated  facta  indicating  that  the  wUl  was 
properly  executed  and  published. 

Appeal  from  Surrogate's  Court,  Erie  County. 

In  the  matter  of  proving  the  last  will  and  testament  of  Chester 
Moore,  deceased.  From  a  decree  admitting  the  will  to  probate  (96 
N.  Y.  Supp.  61),  the  widow  of  deceased  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Edward  Bosley,  for  appellant 

Simon  Fleischmann,  Frank  S.  Sidway,  and  William  R.  Pooley,  for 
respondents. 

SPRING,  J.  Chester  Moore  executed  the  instrument,  which  has 
been  admitted  to  probate,  about  January  28,  1903.  It  was  in  his  own 
handwriting,  and  the  subscribing  witnesses  were  husband  and  wife, 
neighbors  of  the  decedent,  and  were  old  people  bordering  on  80  years  of 
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age.  Mr.  Moore  was  a  man  of  intelligence  and  of  business  ability, 
and  had  some  information  as  to  the  statutory  requirements  pertaining 
to  the  execution  of  a  will.  Mr.  £>ennis,  also  apparently  intelligent  and 
of  a  fairly  retentive  memory,  was  somewhat  familiar  with  these  re- 
quirements. No  evidence  was  given  impeaching  the  will  by  reason  of 
lack  of  testamentary  capacity  of  the  decedent,  or  that  he  was  under 
any  restraint  at  the  time  of  its  execution.  The  evidence  was  directed 
solely  to  what  occurred  at  the  time  the  witnesses  subscribed  the  paper. 
They  were  asked  one  evening  to  go  over  to  the  Moore  home  to  sign 
some  papers.  After  reaching  the  house,  Mr.  Moore  produced  a  paper 
entirely  in  his  own  handwriting,  with  his  genuine  signature  at  the  end, 
and  asked  these  neighbors  to  sign,  which  they  did  under  the  word 
"Witnesses."  Mr.  Iannis  added  their  place  of  residence.  Mr.  Dennis 
asked  Mr.  Moore  if  he  was  making  his  will,  and  the  latter  replied, 
"No,  this  is  only  a  memoranda  I  will  use  down  town  some  day." 
Again,  that  it  was  "a  memorandtun,  a  list  of  his  property,"  that  he 
"would  use  at  some  future  time  to  make  out  a  will  down  town,  or  some- 
thing of  that  kind."  The  witness  was  strenuous  in  maintaining  that 
Mr.  Moore  stated  he  was  not  making  a  will,  and  that  he  did  not  say 
it  was  a  memorandum  of  the  manner  he  wished  his  property  to  be  dis- 
posed of  after  his  death.  He  did  acknowledge  to  them  that  the  signa- 
ture at  the  end  was  his  own.  The  testimony  of  Mrs.  Dennis,  in  its 
essential  features,  does  not  vary  from  that  of  her  husband.  Mr.  Moore 
left  no  children,  but  a  widow  and  brother,  and  purported  to  dispose 
of  all  his  personal  property,  amounting  to  about  $50,000,  by  the  in- 
strument admitted  to  probate.  He  gave  to  his  wife  in  general  and 
specific  legacies  property  aggregating  about  $10,000 ;  to  his  brother, 
$5,000 ;  to  "his  friend,  Miss  Lulu  L.  Bergtold,"  $10,000.  The  residue 
of  his  property  was  bequeathed  to  his  executors,  in  trust  to  invest  and 
pay  the  income  to  his  wife  during  life,  and  upon  her  death  the  corpus 
was  to  pass  to  his  brother  and  his  children.  The  widow  alone  contest- 
ed probate. 

The  beneficiary.  Miss  Bergtold,  was  not  a  relative  of  the  decedent 
The  proof  does  not  disclose  what  induced  the  bequest  to  her.  There  is 
an  indirect  intimation  that  the  relations  this  legatee  bore  to  the  de- 
cedent had  been  the  cause  of  discord  in  the  Moore  household.  In  any 
event,  the  legacy  to  Miss  Bergtold  is  apparently  the  basis  of  the  con- 
test of  the  will,  and  the  hostility  of  Mrs.  Moore  has  been  imparted  to  the 
subscribing  witnesses.  They  were  emphatic  in  testifying  that  they  re- 
garded this  provision  to  Miss  Bergtold  unjust  and  unfair  to  the  widow, 
and  that  they  were  against  the  probate  of  the  will.  We  think  the 
testimony  of  the  subscribing  witnesses  is  insufficient  to  show  a  sub- 
stantial compliance  with  the  statute  governing  the  execution  of  wills. 
There  was  no  declaration  by  the  alleged  testator  that  the  paper  was 
his  last  will  and  testament.  On  the  contrary,  he  expressly  negatived 
the  suggestion  that  it  was  his  will.  He  said  it  was  a  bst  of  his  property 
which  he  expected  to  use  eventually  in  its  disposition 

The  publication  of  the  will  by  the  proposed  testator  is  one  of  the  four 
indispensable  requirements  to  its  validity.  It  is  important,  first,  in 
denoting  that  the  testator  knows  the  nature  of  the  mstrument  he  is 
executing,  and  to  check  any  deception  upon  him.    In  the  second  place. 
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and  also  in  order  that  there  may  be  no  imposition  perpetrated,  it  is 
important  that  the  subscribing^  witnesses  understand  that  they  are  attest- 
ing the  signature  to  the  will  of  the  person  at  whose  request  they  sever- 
ally subscribe  their  names.  They  realize,  if  the  document  is  a  will, 
that  they  are  expected  to  remember  what  occurred  at  its  execution  and 
be  ready  to  vouch  for  its  validity  in  court  The  declaration  of  the 
testator  that  the  instrument  is  his  will  is  not  solely,  therefore,  for  the 
purpose  of  showing  that  he  knew  he  was  executing  his  will.  His  sub- 
sequent declaration  that  he  executed  the  instrument  propounded  would 
not  relieve  the  proponents  of  the  necessity  of  provmg  what  occurred 
at  the  time  of  the  execution.  The  statute  is  explicit  in  this  requirement, 
and,  while  the  reason  for  it  may  be  to  insure  certainty  that  tfie  person 
executing  the  alleged  will  knows  what  the  paper  is,  yet  to  effectuate 
this  purpose  the  witnesses  selected  must  be  apprised  by  the  testator 
that  they  are  to  witness  his  will.  The  instrument  was  holographic. 
In  proving  the  execution  of  a  will  of  that  kind  the  evidence  of  its 
publication  mav  be  relaxed  somewhat  (Matter  of  Akers,  74  App.  Div. 
461,  77  N.  Y.  Supp.  643,  Affirmed  173  N.  Y.  620,  66  N.  E.  1103 ;  Mat- 
ter of  Beckett.  103  N.  Y.  167,  8  N.  E.  506) ;  but  the  statute  makes  no 
distinction  in  favor  of  a  will  of  that  description  (Matter  of  Turrell, 
166  N.  Y.  330,  59  N.  E.  910 ;  Matter  of  Andrews,  162  N.  Y.  1,  56  N.  E. 
629,  48  L.  R.  A.  662,  76  Am.  St.  Rep,  294).  As  was  said  in  Re  Turrell, 
where  a  will  of  that  kind  was  under  consideration,  at  page  337  of  166 
N.  Y.,  page  911  of  69  N.  E.  (48  L.  R.  A.  662,  76  Am.  St.  Rep.  294) : 

'^t  mast  appear  that,  as  between  the  testator  and  the  wltnesaes,  there  was 
some  meeting  of  the  minds  upon  the  understanding  that  the  Instrument  was 
the  testator's  will,  that  It  had  been  subscribed  by  him,  and  that  the  attestation 
of  the  latter  was  desired  to  the  will  so  subscribed.  The  facts,  which  we  must 
accept  In  this  case,  are  that  there  was  absolutely  no  communication  between 
the  testator  and  the  witnesses,  at  the  time  they  signed  their  names  to  this 
paper,  and  they  barely  permit  of  the  surmise  on  the  part  of  the  witnesses  as 
to  the  nature  of  the  transaction  in  which  they  yrtxe  participating." 

If  the  testimony  of  these  subscribing  witnesses  is  to  be  believed, 
they  did  not  comprehend  that  the  paper  they  were  executing  was  the 
will  of  Mr.  Moore.  This  information  is  essential  to  its  valid  publication. 
The  knowledge  may  be  acquired  by  signs  or  in  any  other  manner  which 
discloses  that  the  testator  and  the  witnesses  possessed  it.  But,  where 
the  proof  shows  that  the  testator  or  the  witnesses  did  not  have  this  in- 
dispensable information,  there  is  no  publication  within  the  meaning  of 
the  statute,  and  consequently  no  will.  The  proof  is  explicit  that  this 
knowledge  was  not  imparted  to  the  witnesses.  On  the  contrary,  Mr. 
Moore,  as  already  indicated,  pointedly  said  the  instrument  was  not  his 
will.  This  gap  in  the  proof  cannot  be  supplied  by  resorting  to  the  in- 
ference that  the  testator  knew  he  was  executing  his  will.  A  testa- 
mentary disposition  cannot  be  supported,  however  certain  we  may  be 
of  the  intention  of  the  alleged  testator  upon  the  hypothesis  that  he 
possessed  tlie  essential  knowledge  of  the  character  of  the  instrument, 
but  desired  to  withold  that  knowledge  from  his  witnesses.  They  must 
know  what  the  instrument  is.  That  knowledge  is  both  a  reason  and  a 
necessity  for  the  publication.  Possibly  Mr.  Moore  did  not  wish  his 
wife,  who  was  present  when  the  paper  was  signed,  to  understand  that  he 
was  executing  his  will.    That  information  on  her  part  might  have  re- 
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suV:ed  in  the  disclosure  of  the  Bergtold  bec|uest.  It  may  be  that  Hits 
desire  induced  him  to  refrain  from  publishing-  the  will.  We  are  not 
concerned  with  his  motives.  The  intention  of  the  testator  has  no  bear- 
ing upon  the  question  we  are  considering.  In  Matter  of  Will  of  O'Neil, 
91  N.  Y.  516-630 ;  Matter  of  Whitney,  163  N.  Y.  269-264, 47  N.  E.  272, 
60  Am.  St  Rep.  616. 

The  learned  surrogate,  in  his  opini<Mi,  evidently  does  not  rest  his 
decision  that  the  requirements  of  the  statute  were  substantially  ful- 
filled upon  the  testimony  of  the  subscribing  witnesses  elicited  upon  the 
trial.  There  is  no  other  direct  proof  relating  to  what  bccurred  at  the 
time  of  the  execution  of  the  instrument  After  the  death  of  Mr.  Moore, 
attorneys  representing  the  proponents  of  the  will  interviewed  the  sub- 
scribing witnesses.  These  attorneys  testified  that  Mr.  and  Mrs.  Dennis 
detailed  to  them  on  various  occasions  what  occurred  at  the  time  they  ex- 
ecuted the  will,  reciting  all  the  facts  essential  to  its  valid  execution,  in- 
cluding its  publication  by  Mr.  Moore.  This  proof  was  received,  not 
merely  to  impeach  the  credibility  of  the  subscribing  witnesses,  but  to 
supply  a  defect  in  the  proof  of  the  alleged  will.  We  may  assume  that 
these  subscribing  witnesses  are  hostile  to  the  proponents,  and  yet  they 
were  obliged  to  produce  them  in  their  own  behalf.  Code  Civ.  Proc. 
§  2618.  The  ordinary  rule,  therefore,  which  forbids  a  party  from  im- 
peaching the  credibility  of  his  own  witnesses,  may  not  apply  in  its 
stringency  to  the  situation  presented  in  this  case.  The  relaxation  of 
that  rule  of  evidence,  however,  does  not  allow  the  proponents  to  make 
this  contradictory  impeaching  testimony  a  substitute  for  a  manifest 
failure  to  prove  that  the  will  was  executed  in  lche  manner  required  by 
the  statute. 

Appeal  is  had  to  the  sections  of  the  Code  of  Civil  Procedure  to  sus- 
tain the  decision  of  the  surrogate  giving  the  force  of  original  evidence 
to  this  testimony  disparaging  the  veracity  of  these  two  subscribing  wit- 
nesses. Section  2620  prescribes  the  mode  of  procedure  to  be  pursued 
on  the  probate  of  a  will  in  the  event  of  the  death,  absence  from  the  state, 
or  mental  incompetency  or  other  disability  of  the  subscribing  witness, 
"or  if  such  subscribing  witness  has  forgotten  the  occurrence  or  testifies 
against  the  execution  of  the  will,  tlie  will  may  *  *  *  be  established,  upon 
proof  of  the  handwriting  of  the  testator,  and  of  the  subscribing  ynt- 
nesses,  and  also  of  such  other  circumstances  as  would  be  sufficient  to 
prove  the  will  upon  the  trial  of  an  action."  The  witnesses  were  distinct 
and  positive  in  their  narration  of  what  occurred.  They  had  not  "for- 
gotten the  occurrence."  They  did  testify  against  the  will.  That  cir- 
cumstances does  not  prevent  the  will  from  being  admitted  to  probate, 
providing  there  is  adequate  proof  of  its  execution.  If  the  subscribing 
witnesses  testify  falsely,  the  intention  of  the  testator  is  not  to  be  de- 
feated merely  because  of  their  delinquency.  If  the  proponents  are 
able  to  give  competent  proof,  despite  the  adverse  evidence  of  these  wit- 
nesses, that  the  will  was  executed  conformably  to  the  statute,  then  it 
mayf  be  established.  If  other  witnesses  who  were  present  testify  to  the 
transaction,  their  evidence  may  overcome  that  of  the  subscrilMng  wit- 
nesses. The  section  of  the  Code  referred  to,  provides  a  course  of  pro- 
cedure, not  new  by  any  means,  to  enable  the  will  to  be  established,  if 
properly  executed,  in  case  of  the  failure  of  the  subscribing  witnesses  to 
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furnish  the  necessary  supporting  proof.  Its  aim  is  not  to  abridge,  or 
impair,  or  in  any  manner  trench  upon,  the  formalities  required  in  the 
proper  execution  of  the  will.  Nor  does  it  abate  in  any  degree  from  the 
necessity  of  proving  that  the  four  statutory  essentials  have  been  complied 
with.  By  reason  of  the  exigencies  of  the  situation,  the  court  may  take 
other  proof  showing  that  these  requirements  have  been  substantially 
met,  although  contrary  to  the  positive  testimony  of  the  subscribing 
witnesses.  But  the  other  witnesses  produced  are  to  testify  to  what 
was  said  and  done  at  the  execution  of  the  will.  They  narrate  facts, 
and  from  that  narration  the  court  finds  if  the  will  was  duly  executed. 
In  the  present  case,  as  already  noted,  no  witness  was  examined  who  was 
present  at  the  execution  of  the  will,  except  the  subscribing  witnesses, 
who  disclaim  any  knowledge  or  intimation  that  they  were  signing  the 
will  of  Mr.  Moore.  They  may  have  stated  otherwise  at  times  when 
not  under  oath,  but  that  hearsay  evidence  will  not  supply  a  palpable 
omission  in  the  chief  occurrence.  Had  there  been  conflicting  testimony 
relating^  to  the  execution  of  the  will,  the  statement  of  the  subscribing 
witnesses  tending  to  show  that  they  had  testified  falsely  or  failed  to  rec- 
ollect accurately  what  occurred,  would  have  been  competent  to  impeach 
them  and  shake  faith  in  their  relation  of  the  main  transaction.  To  that 
extent  only  is  it  available. 

Section  2622  is  invoked  to  aid  the  proponents.  That  section  imposes 
the  duty  upon  the  surrogate,  "before  admitting  the  will  to  probate,"  to 
"inquire  particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  of  the  genuineness  of  the  will  and  the  validity  of  its  execution." 
The  object  of  title  provision  is  precautionary  to  enable  the  surrogate  to 
prevent  any  imposition  which  may  be  attempted  to  be  practiced  upon 
him.  Even  though  the  subscribing  witnesses  testify  to  the  proper 
execution,  there  may  be  suspicious  circumstances  surroqnding  the  trans- 
action. The  testator  may  have  been  enfeebled  mentally,  he  may  have 
been  under  the  control  of  the  principal  beneficiary,  and  the  power  is 
lodged  with  the  surrogate  and  it  is  made  his  duty  to  be  certain  that  the 
testator  was  not  the  victim  of  fraud  or  deception.  The  balance  of  the 
section  authorizes  a  still  further  investigation  of  the  occurrence  and  of 
the  subsequent  delivery  and  possession  of  the  instrument  propounded. 
These  various  provisions  have  long  been  in  force.  They  are  designed, 
as  far  as  possible,  to  check  any  attempt  to  establish  as  a  will  an  in- 
strument originating  under  circumstances  which  will  not  bear  investiga- 
tion. 

There  is  no  attestation  clause  to  the  instrument  propounded.  It 
often  happens  that  where  a  full  attestation  clause  appears  on  the  will 
presented,  and  the  evidence  shows  that  it  was  read  by  the  subscribing 
vritnesses  or  in  their  hearing  at  the  time  of  the  execution,  evidence  may 
supply  either  failure  of  recollection  or  perverse  positive  testimony  of 
these  witnesses  that  the  requirements  of  the  statute  were  not  observed. 
In  these  various  conditions  which  may  arise  in  probate  proceedings, 
there  is  considerable  flexibility  and  latitude  allowed  in  the  manner  of 
the  proof;  but  there  must  in  every  instance  be  a  fair  compliance  with 
the  provisions  which  the  Legislature  has  made  necessary  to  the  prop- 
er execution  of  a  will.  The  proof  may  be  varied  to  meet  the  particu- 
lar case,  but  it  must  consist  of  facts  connected  with  the  exeaition  of  the 
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instrument  presented.  The  subscribing  witnesses  in  this  case  were  sub- 
mitted to  an  extended  examination  by  the  several  counsel  representing 
the  proponents.  It  was  sharp  and  insinuating,  carried  on  with  the 
severity  of  a  caustic  cross-examination.  The  witnesses  contmued  un- 
shaken in  their  testimony  that  there  was  no  declaration  by  Mr.  Moore 
that  the  instrument  was  his  will,  asserting  it  was  not  his  will  or  any 
memorandum  disposing  of  his  property.  No  other  witnesses  assumed 
to  testify  from  actual  knowledge  what  took  place.  It  wodld  be  a  dan- 
gerous practice  to  uphold,  to  permit  the  will  to  be  established  in  de- 
fiance of  this  positive  testimony,  because  these  witnesses  told  other  peo- 
ple that  Mr.  Moore  did  publish  the  will  to  them  at  the  time  of  its  execu- 
tion.  To  prevent  what  is  claimed  to  be  a  fraud  in  this  particular  case, 
we  would  open  wide  the  door  to  immeasurable  fraud  and  desception. 
Laxity  of  that  dangerous  description  should  not  be  allowed. 

It  is  always  to  be  regretted  that  the  instrument  which  the  allied 
testator  intended  to  contain  the  testamentary  disposition  of  his  propert>' 
must  be  rejected  by  reason  of  a  failure  to  comply  with  the  requirements 
defined  by  the  statute.  They  have,  however,  beoi  long  in  existence,  are 
easily  to  be  comprehended,  serve  a  beneficial  purpose,  and  no  substantial 
departure  from  them  is  justified  to  help  out  any  special  case.  As  was 
said  in  Matter  of  Andrews,  162  N.  Y.,  at  page  6,  56  N.  E.,  at  page  530 
(;49  L.  R.  A.  662,  76  Am.  St.  Rep.  294) : 

"It  is  midonbtedly  true  tbat  from  time  to  time  an  honest  attempt  to  exe- 
cute a  last  will  and  testament  Is  defeated  by  failure  to  observe  some  one  or 
more  of  the  statutory  requirements.  It  Is  bettor  this  should  happen  under 
a  proper  construction  of  the  statute  than  that  the  Individual  case  sboold  be 
permitted  to  weaken  those  provisions  calculated  to  protect  testators  generally 
from  fraudulent  alterations  of  their  wills." 

The  decree  of  the  Surrogate's  Court  should  be  reversed,  and  new 
trial  granted  in  Surrogate's  Court  upon  questions  of  law  only. 

Decree  of  Surrogate's  Court  reversed,  with  costs  of  all  parties  on  this 
appeal  to  be  paid  from  the  estate.    All  concur. 


KASOWER  ▼.  SANDIiBR  et  aL 
(Supreme  Court,  Appellate  Term.    December  27,  190S.) 

1.  BvmKItCE — ConOLUSIOMB. 

Where,  in  a  suit  to  recover  possession  of  certain  premises  from  a  mb- 
tenant,  defendant  claimed  the  right  to  hold  a  corner  basement  under  a 
lease  covering  the  basement  adjoining  the  comer,  it  was  error  for  the 
court  to  permit  the  tenant  under  whom  defendant  claimed  to  ttatUs  tbat 
the  lease  to  him,  describing  the  basement  adjoining  the  comer,  referred 
to  the  comer  basement  thai  occupied  by  defendant:  such  evidence  being 
merely  the  conclusion  of  the  witness. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20,  Ctsat  Dig.  Svidence,  I  2174.1 

2.  JUDOMERTS— RKS  JUDICATA— EVIDIKCK. 

A  final  order  In  a  hold-over  proceeding  by  a  tenant  against  a  subtenant, 
to  which  the  landlord  was  not  a  party,  was  not  res  Judicata  against  the 
landlord,  and  was  Inadmissible  In  a  subsequent  proceeding  by  the  land- 
lord against  such  subtenant 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  80,  Cent  Dig.  Judgment,  1 1207.) 
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8.  BviDEiTCE — Rbletakct. 

In  hold-over  proceedings  by  a  landlord  agalnat  a  sabtenant,  letters 
addressed  to  tbe  landlord  by  the  attorney  for  the  petitioner  in  a  priw 
similar  proceeding  by  the  tenant  against  his  subtenant  were  irrelevant 
[Sd.  Note. — ^For  cases  in  point,  see  vol.  20,  Cent  Dig.  Brldence,  |  408.] 

4.  Ituxta/MD  Aim  Tenant — Leasis — CJoNSTsnonoir. 

A  snbtenant  conld  not  anstaln  bis  right  to  hold  a  coiner  basement  via- 
iffT  a  lease  covering  the  basement  adjoining  the  comer,  where  there  was 
ample  evidence  that  there  was  a  basement  other  than  the  one  occupied  by 
the  tenant  answering  such  description,  in  tbe  absence  of  a  reformation  of 
the  lease  or  acts  of  tbe  landlord  after  tbe  making  of  sucb  lease  recognis- 
ing the  identity  of  the  basements. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82,  Cent  Dig.  Landlord  and 
Tenant  It  484,  486.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Abraham  Kasower  against  Joseph  Sandler  and  others. 
From  a  final  order  in  favor  of  the  tenant  in  hold-over  proceedings, 
plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Feltenstein  &  Rosenstein  (Moses  Feltenstein,  of  counsel),  for  appel- 
lant. 
Steuer  &  Hoffman,  for  respondents. 

SCOTT,  P.  J.  This  is  an  appeal  from  a  final  order  In  favor  of  the 
tenant  in  hold-over  proceedings.  The  allegation  is  that  the  tenant,  . 
Sandler,  holds  over  and  continues  in  possession  of  a  basement  di- 
rectly under  the  comer  of  Rivington  and  Orchard  streets,  after  the  ex- 
piration of  a  lease  which  expired  May  1, 1905.  The  answer  is  that  he 
is  entitled  to  hold  over  under  a  new  lease.  The  facts  are  as  follows : 
On  April  27,  1900,  one  Sender  Jarmulowsky,  being  the  owner  of  the 
premises  at  the  comer  of  Rivington  and  Orchard  streets,  laiown  as 
"No.  78  to  84  Rivington  Street,  leased  the  entire  .premises  to  one 
Nathan  Michaelson  for  a  term  expiring  May  1,  1905.  On  September 
29,  1902,  Michaelson  leased  to  one  Meller  for  the  term  of  two  years 
ending  May  1,  1905,  the  store  at  the  northwest  comer  of  Rivington 
and  Orchard  streets,  "said  store  being  the  comer  store  together  with 
the  basement  under  the  said  store."  On  May  12,  1903,  Meller  sublet 
to  the  present  respondent  Sandler  "a  certain  basement  under  the  store 
known  as  84  Rivington  street,"  bein|f,  of  course,  the  basement  rented 
by  Michaelson  to  Meller  and  described  as  the  basement  under  the 
comer  store.  So  far  as  Sandler's  right  to  possession  depended  upon 
these  leases  it  expired  May  1,  1905.  He  claims,  however,  under  an- 
other set  of  leases.  It  appears  that  after  the  appellant,  Kasower,  became 
the  owner  of  the  premises,  and  on  October  21,  1904,  he  leased,  for  a 
term  of  three  years  from  May  1, 1905,  to  one  Samuel  Deutchman  "all 
of  the  certain  basement  adjoining  the  comer  basement  of  the  building 
known  by  the  number  141  and  143  Orchard  street";  this  being  con- 
cededly  the  same  building,  which  was  also  known  as  "Nos.  78  to  84 
Rivington  Street."  On  October  28,  1904,  Deutchman  leased  the  same 
premises  by  the  same  description  to  the  respondent  Sandler  for  the 
same  term.    Sandler's  position  is  that  the  premises  covered  by  the  first 
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chain  of  leases  therein  described  as  the  "basement  under  the  corner 
store"  are  identically  the  same  premises  as  those  covered  by  the  second 
chain  of  leases,  and  therein  described  as  the  "basement  adjoining  the 
comer  basement,"  and  this  raises  the  only  question  involved  in  the 
proceeding.  On  the  face  of  the  leases  it  would  seem  that  the  descrip- 
tion could  scarcely  be  intended  to  apply  to  the  same  basement  It  ap- 
pears from  the  evidence  that  there  are  a  number  of  basements  under 
the  building,  two  of  them  being  on  the  Orchard  street  side ;  the  tenant 
occupying  the  one  on  the  comer,  and  the  other  one  being  next  to  it, 
and  further  from  Rivingfton  street. 

There  were  a  number  of  errors  committed  during  the  trial  in  the 
admission  of  evidence.  Deutchman  was  permitted  to  testify  that  the 
lease  to  him  from  the  landlord  referred  to  the  same  premises  then  oc- 
cupied by  Sandler ;  i.  e.,  the  comer  basement  This  was  merely  a  con- 
clusion of  the  witness,  and,  even  if  evidence  could  properly  be  received 
to  explain  what  was  meant  by  the  description  in  the  lease,  this  evidence 
was  clearly  incompetent.  So,  also,  there  was  permitted  to  be  intro- 
duced the  record  of  a  hold-over  proceeding  for  the  possession  of  the 
corner  basement,  brought  by  one  Rothman  under  a  lease  from  the  land- 
lord, against  this  tenant  in  which  the  final  order  went  in  favor  of  the 
tenant.  The  landlord,  although  a  witness,  was  not  a  party  to  the  pro- 
ceeding, and  as  between  him  and  this  respondent  the  final  order  in  that 
proceeding  was  not  res  adjudicata.  Letters  addressed  to  the  landlord 
by  the  attorney  for  the  petitioner  in  that  proceeding  were  allowed  to 
be  read  as  evidence  in  favor  of  the  tenant,  although  their  irrelevancy 
in  this  proceeding  was  clear.  A  petition  in  summary  proceedings 
against  this  tenant  for  nonpayment  of  rent  was  introduced,  but  this 
made  rather  for  the  landlord  than  for  the  tenant ;  for  the  rent  demand- 
ed was  not  for  the  corner  basement,  but  for  the  basement  adjoining 
the  corner  basement.  As  the  record  stands,  the  tenant  claims  the 
right  to  hold  the  comer  basement  under  a  lease  covering  the  base- 
ment adjoining  the  corner,  and  there  is  ample  evidence  that  there  is 
a  basement  other  than  the  one  occupied  by  this  tenant  answering  this 
description.  We  are  not  prepared  to  hold  that  the  "comer  basement" 
and  the  "basement  adjoining  the  comer"  mean  the  same  thing,  unless 
the  tenant  in  a  proper  action  can  obtain  a  decree  reforming  the  lease 
under  which  he  holds,  or  can  show  acts  of  the  landlord  after  the  mak- 
ing of  the  lease  to  Deutchman  recognizing  the  identity  of  the  base- 
ments. 

The  final  order  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  landlord  appellant  to  abide  the  event    All  concur. 


ADT^KB  T.  WEIR. 

(Snpreme  Court  Appellate  Term.    Decembtf  27, 190S.) 

Gabbikks— Tebmiration  or  Rklatioh— Ltabiutt  as  BAii.n. 

Where  a  carrier  transported  the  goods  to  the  consignee  and  tendered 
delivery  to  him,  which  the  consignee  refused  to  acc^t  Its  duty  as  carrier 
was  performed,  and,  although  it  failed  to  notify  the  omBlgnor  of  the 
consignee's  refusal  to  acc^t  the  goods,  it  was  not  liable  fbr  the  sobae- 
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qaoit  loes  of  the  goods  by  theft  from  It,  In  the  absence  of  proof  of  negli- 
gence as  a  bailee. 
[Ed.  Note. — For  caaes  In  point,  see  vol.  9,  Cent  Dig.  Carriers;  t  S29.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Joseph  Adler  gainst  Levi  C.  Weir,  as  president  of  the 
Adams  Express  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN, 

Guthrie,  Cravath  &  Henderson,  for  appellant. 
Emanuel  J.  Livingston,  for  respondent. 

MacLEAN,  J.  The  plaint  of  the  plaintiff  is  that  on  Aug^ust  26, 
1904,  he  delivered  a  package  of  men's  trousers  to  the  defendant  the 
United  States  Express  Company,  consigned  to  one  George  Chylak, 
Olyphant,  Pa.;  that  the  United  States  Express  Company  delivered 
said  package  for  transportation  to  the  defendant  the  Adams  Express 
Company;  that  thereafter,  the  latter  company  tendering  delivery 
and  the  consignee  refusing  to  accept,  the  package  was  returned  to 
the  office  of  the  Adams  Express  Company ;  that  the  defendants  failed 
and  neglected  to  notify  the  plaintiff,  the  consignor,  of  nonacceptance 
by  the  consignee ;  and  that  thereafter  he  was  informed  that  the  pack- 
age had  been  stolen  or  lost,  and  for  that  reason  could  not  be  re- 
turned to  him.  The  action  was  discontinued  as  to  the  United  States 
Express  Company,  and  part  of  the  package  of  trousers  was  returned 
to  the  plaintiff  at  the  trial. 

When  the  carrier  transported  and  tendered  delivery  to  the  consignee, 
and  the  consignee  refused  to  accept,  it  performed  its  duty  as  carrier, 
and  thereafter  assumed  another  relation.  While  it  has  not  been  flatly 
determined  in  this  state  that  notice  tmder  any  and  all  circumstances 
to  the  consignor  by  the  carrier  is  not  required,  the  cases  cited  con- 
taining expressions  looking  that  way  seem  to  be  cases  where  the  con- 
signor had  been  otherwise  apprised  of  the  fact  or  where  there  had  not 
been  a  complete  refusal  to  accept  by  the  consignee.  Assuming,  but 
without  deciding,  that  it  was  the  duty  of  the  carrier  herein  to  notify 
the  consignor  of  the  refusal  of  the  consignee  to  accept,  it  must  be  de- 
termined that  its  failure  so  to  do  was  not  proximate  to  the  loss  of  the 
goods,  and  "where  the  refusal  to  deliver  is  explained  by  the  fact  ap- 
pearing that  the  goods  have  been  lost,  either  destroyed  by  fire  or  stolen 
by  thieves,  and  the  bailee  is  therefore  unable  to  deliver  them,  there  is 
no  prima  facie  evidence  of  his  want  of  care,  and  the  court  will  not  as- 
sume in  the  absence  of  proof  on  that  point  that  such  fire  or  theft  was 
the  result  of  his  negligence."  Claflin  v.  Meyer,  76  N.  Y.  260,  262, 
31  Am.  Rep.  467.  Loss  by  theft  herein  appearing,  the  plaintiff  was 
not  entitled  to  recover  in  the  absence  of  proof  that  the  defendant  as 
bailee  was  negligent. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
96N.Y.S.— 47 
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BEERS  ▼.  TAUSSIG  et  aL 
(Sapreme  Court,  Appellate  Term.    December  21,  IMXL) 

IlARDLOBD  ARD  l^NAirr— RSITT— UMTKHAnTABIX  CONDITION  OT  PBKKUKB. 

A  lessee,  In  a  lease  stitpnlatliig  that.  If  damage  to  the  premises  by  fire 
riMtUd  render  the  premises  nntenantable,  the  rent  should  cease  imtil 
the  premises  shonld  be  repaired,  who  remained  In  poesesBlon  after  a 
fire  and  kept  his  goods  thore  to  enable  tbe  Inmrance  examiner  to  see 
them  and  adjust  the  loss,  waa  liable  for  the  rent;  the  premises  not 
being  imtenantable. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32,  Cent  Dig.  Landlord  and 
Tenant,  ({  777-784.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Matthew  H.  Beers  against  Emil  Taussig  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Harris,  Corwin,  Gunnison  &  Meyers,  for  aiq>ellant. 
Strasbourger,  Weil,  Eschwege  &  Schallek,  for  respondents. 

MacLEAN,  J.  The  plaintiff  brought  this  action  to  recover  rent  for 
the  month  of  August,  1905,  under  a  lease  of  a  loft  containing  this 
clause : 

"If  the  premises  hereby  leased  shall  be  injured  by  fire  or  otherwise,  bat  not 
rendered  untenantable,  the  same  shall  be  repaired  with  all  premier  q>eed  at  the 
expense  of  the  lessor ;  bnt.  If  the  damage  shall  be  so  extensive  as  to  render  the 
ttremises  untenantable,  the  rent  shall  be  proportionately  paid  op  to  the  time 
of  such  damage,  and  shall  from  thenceforth  cease,  until  such  time  as  the  same 
shall  be  put  in  good  repair ;  bnt  in  case  of  such  destruction  of  the  building  by 
fire,  or  otherwise,  as  to  render  it  necessary  to  rebuild  the  same,  and  upon  the 
payment  of  the  proportional  rent  up  to  the  time  of  such  destruction,  then  and 
from  thenceforth  tUs  lease  shall  cease  and  come  to  an  end." 

A  fire  occurred  about  the  last  of  June,  and  the  second  contingency 
arose.  The  defendants  remained  in  possession  until  the  latter  part  of 
August,  and  their  goods,  as  one  of  them  testified,  "were  spread  over 
the  whole  floor — you  could  not  make  a  step  there  without  interfering 
with  the  goods,  on  account  of  the  fact  that  the  loss  was  being  ad- 
justed— so  that  the  examiners  from  the  insurance  company  could  see 
them."  While,  as  said  by  this  court  in  Weinberg  v.  Savitzky  (Sup.) 
93  N.  Y.  Supp.  485,  487,  "there  may  be  an  occupancy  not  inconsistent 
with  a  claim  that  the  premises  occupied  were  in  fact  untenantable," 
the  evidence  herein  may  not  be  said  to  present  such  an  occupancy ;  for 
tenantable  were  the  premises  for  the  purpose  for  which  they  were  oc- 
cupied, and  that  purpose  was  for  the  benefit  of  the  defendants.  Where- 
fore the  claim  of  untenantability  and  of  nonliabiUty  for  rent  must  be 
held  not  proven. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel* 
lant  to  abide  the  event.    All  concur. 
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BALL  V.  INTERURBAN  ST.  RY.  CO. 

(Supreme  Court  Appellate  Term.    December  21,  IMS.) 

Oabbikss— iNJtnins  to  Pabsknqebs— Actiors— Instbuctions. 

In  an  action  against  a  street  railway  for  Injnrles  to  a  passenger  who 
was  precipitated  from  an  open  car  while  passing  a  point  at  which  there 
was  a  considerable  unevennesa  in  the  tracks,  which  had  continued  for 
a  long  time  previona  to  the  accident,  a  Jndgmoit  for  defendant  would  be 
reversed,  where  the  court  failed  to  give  any  instructions  on  the  duty  which 
defendant  owed  to  its  passengers,  or  as  to  Its  obligations  to  use  care  in 
the  maintenance  of  its  roadbed  or  in  the  <q>eration  of  its  cars  at  a  place 
where  its  roadway  was  defective. 
[Ed.  Note.— For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  i  1326.1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Marcus  A.  Ball  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  in  favor  of  defendant,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Billington  &  Caldwell  (Reno  R.  Billington,  of  counsel),  for  appellant. 
Bayard  H.  Ames  and  F.  Angelo  Gaynor,  for  respondent 

SCOTT,  P.  J.  In  my  opinion  justice  requires  that  this  cause  should 
be  retried.  The  plaintiff  was  a  passenger  on  an  open  car  operated  by 
defendant.  The  accident  occurred  on  Lenox  avenue,  between  135th 
and  136th  streets.  At  this  point  there  was  a  considerable  unevenness 
in  the  tracks ;  one  of  them  being  much  depressed,  so  that  there  was  a 
succession  of  "dips."  This  condition  had  existed  for  some  months. 
The  plaintiff,  wishing  to  alight  at  136th  street,  half  turned  in  his  seat 
and  motioned  to  the  conductor  to  stop,  and  at  this  moment  the  plaintiff 
was  shot  out  of  the  car,  receiving  injuries.  There  was  a  suggestion 
from  one  witness,  scarcely  amounting  to  testimonyj  that  the  uneven- 
ness of  the  track  resulted  from  the  construction  of  the  subway.  The 
clear  evidence  as  to  the  bad  condition  of  the  track  and  the  long  con- 
tinuance of  that  condition  certainly  imposed  upon  defendant  the  ex- 
ercise of  a  high  degree  of  care  in  operating  its  cars  at  this  point 

The  case,  as  presented  on  this  appeal,  is  remarkable  from  the  fact  that 
no  instructions  whatever  were  given  to  the  jury  as  to  the  duty  which 
the  defendant  owed  to  its  passengers,  or  as  to  its  obligation  to  use  care 
in  the  maintenance  of  its  roadbed  or  in  the  operation  of  its  cars  over  a 
piece  of  defective  roadway.  In  short,  the  jury  were  left  wholly  un- 
informed as  to  the  law  applicable  to  an  action  for  damages  for  negli- 
gence. The  plaintiff  made  a  number  of  requests  to  charge,  all  of 
which  were  refused.  In  the  main  they  undoubtedly  went  too  far,  and 
sought  to  impose  too  stringent  a  liability  upon  the  defendant,  although, 
in  view  of  the  evidence  as  to  the  condition  of  the  roadbed,  I  am  in- 
clined to  think  that  the  jury  should  have  been  charged  that  the  defend- 
ant was  bound  to  exercise  its  utmost  skill  and  vigilance  to  guard  against 
the  possibility  of  accident  from  the  cwidition  of  its  road.  I  do  not, 
however,  dwell  upon  the  refusal  to  charge  any  particular  request  as  the 
error  justifying  reversal.  I  prefer  to  base  my  position  upon  the  fact 
that  the  jury  were  not  charged  at  all  upon  the  law  of  the  case,  but  were 
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left  to  grope  in  the  dark,  applying  to  the  facts  what  it  may  have  guessed 
to  be  the  law,  rather  than  what  it  had  been  instructed  was  the  law. 
The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


NBAUS  T.  ICARKS. 
(Supreme  Ooiirt^  Appellate  Term.    December  21,  1905.) 

1.  Laudlobd  ahd  TiRAifiN— Aotionb  tob  Rint— Pleadiko. 

Where  the  written  lease,  Incorxwrated  in  a  complaint  for  rent  for  the 
months  of  October  and  November,  terminated  on  September  SOth,  and 
the  complaint  failed  to  allege  that  defendant  held  over  after  that  date, 
or  that  he  occnpied  the  premisea  during  the  months  for  which  rent  was 
claimed,  but  merely  stated  that  defendant  was  Indebted  to  plaintiff  for 
rent  for  the  months  specified  and  for  telephone  messages,  a  demurrer 
to  the  complaint  for  insufficiency  should  have  been  sustained. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  32,  Cent  Dig.  Landlord  ana 
Tenant,  {  908.] 

2.  Flxadiko— ConoLunoNS  of  Law. 

Averments  that  defendant  is  "Indebted"  to  plaintiff  fOr  rent  for  cotein 
months,  and  is  "indebted"  in  a  certain  sum  for  telephone  messages,  are 
mere  conclnslons  of  law. 

[Bd.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  {  IS.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  James  J.  Nealis,  as  receiver,  etc.,  against  Alfred  C.  Marks. 
From  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.     Reversed. 

Argued  before  SCOIT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Edward  A.  Alexander,  for  appellant. 
Peter  Eagan,  for  respondent 

SCOTT,  P.  J.  The  defendant  appeals  from  a  judgment  overruling 
his  demurrer  to  the  complaint  for  insufficiency.  The  action  is  for  rent 
for  the  months  of  October  and  November,  1904,  of  an  apartment  in  an 
apartment  house.  The  OMnplaint  alleges  the  appointment  of  fizintiS 
as  receiver  in  May,  1904,  and  that  prior  to  that  time  the  defendant  had 
entered  into  a  written  lease  of  the  apartment,  which  lease  is  attached 
to  and  made  part  of  the  complaint  The  lease  was  for  a  term  com- 
mencing on  October  1,  1903,  and  ending  on  June  30,  1904.  It  was 
stipulated  that  the  tenant  might  at  his  option  continue  to  occupy  the 
apartment  at  a  reduced  rental  for  the  months  of  July,  Augfust,  and  Sep- 
tember, 1904.  There  is  no  fact  alleged  showing  that  the  defendant 
owed  anything  as  rent  for  the  months  for  which  suit  is  brought.  The 
written  lease  terminated  on  September  30, 1904.  It  is  not  alleged  that 
defendant  held  over  after  that  date,  or  that  he  occupied  the  premises 
during  the  months  for  which  rent  is  claimed.  The  statement  that  de- 
fendant is  indebted  to  plaintiff  for  rent  for  October  and  November  is 
a  mere  legal  conclusion,  and  not  the  statement  of  a  fact  The  same 
is  true  of  the  allegation  that  defendant  is  indebted  in  a  certain  sum  for 


Digitized  by 


Google       I 


Sup.   Ct.)  BBEEN  y.  ISAACS.  741 

telephone  messages.    This  is  merely  a  conclusion  of  law,  and  not  the 
averment  of  a  fact 

It  follows  that  the  interlocutory  judgment  must  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  plaintiff 
to  amend  his  complaint  within  10  days  upon  payment  of  costs.  All 
concur. 


BREBN  et  al.  v.  ISAACS. 

(Supreme  Court,  Appellate  Term.    December  21,  1906.) 

Frauds,  Statute  or— Pbomisk  to  Pat  Dkbt  op  Arotheb— CoNsioEBATioir. 

Where  defendant  bought  uncompleted  bouses,  the  plumbing  In  which 
plaintiffs  had  contracted  with  ho:  yendors  to  do,  and  which  they  had 
partly  done,  ber  promise  that,  if  they  wonld  bnrry  up  the  work  so  that 
the  buildings  could  be  rented,  she  would  pay  them,  not  only  for  the  work 
of  completion,  but  for  what  they  had  done  for  her  vendors,  is  an  original 
promise  on  a  new  and  rafSdent  consideration,  and  so  not  within  the 
statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28,  .Cent  Dig.  Frauds,  Statute 
of,  a  18,  1»,  21.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Thomas  F.  Breen  and  another  against  Gertrude  Isaacs. 
From  a  judgment  for  defendant,  and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiffs  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

N.  J.  O'Connell,  for  appellants. 
Ralph  Nathan,  for  respondent. 

SCOTT,  P.  J.  On  this  appeal  from  a  judgment  upon  a  nonsuit,  we 
must  take  the  view  of  the  testimomr  most  favorable  to  the  plaintiffs. 
So  taking  it,  it  appears  that  plaintiffs  entered  into  a  contract  with  two 
persons,  named  Rosenfield  and  Isaacs,  to  do  the  plumbing  work  on 
three  houses  in  process  of  construction ;  that  plaintiffs  commenced  work 
and  partially  completed  it  by  some  time  late  in  August  or  early  in 
September,  1902 ;  that,  owing  to  some  difficulty  about  being  paid,  they 
had  then  either  stopped  work  or  were  carrying  it  on  with  an  insuffi- 
cient force ;  that  early  in  September,  1902,  defendant  became  the  owner 
of  the  property,  and,  after  she  had  acquired  it,  urged  plaintiffs  to  put 
on  more  men  and  hurry  up  the  Job ;  that  plaintiffs  asked  who  was  to 
pay  them,  and  that  defendant  said  in  effect  that,  if  they  would  put  on 
more  men  and  hasten  the  job  to  completion,  she  would  pay  them  all 
that  was  then  due  them  under  the  contract  and  whatever  might  there- 
after become  due.  There  was  evidence  that  other  work  was  delayed 
by  reason  of  the  delay  in  finishing  the  plumbing  work,  and  that  there 
were  tenants  waiting  to  come  into  the  houses  as  soon  as  they  should  be 
finished.  The  complaint  was  dismissed  upon  the  ground  that  defend- 
ant's promise  was  an  oral  one  to  pay  the  debt  of  another,  and  therefore 
void  under  the  statute  of  frauds. 

It  is  not  every  oral  promise  to  assume  and  pay  the  debt  of  another 
that  is  void  under  the  statute.  Where  the  primary  debt  subsists  and 
was  antecedently  contracted,  the  promise  to  pay  becomes  an  original 
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one,  and  thus  without  the  statute,  when  it  is  founded  upon  a  new  con- 
sideration movingf  to  the  promisor  and  beneficial  to  him,  and  such  that 
the  promisor  thereby  comes  under  an  independent  duty  of  payment  ir- 
respective of  the  liability  of  the  prindpal  debtor.  White  v.  Rintoul, 
108  N.  Y.  222-227,  16  N.  E.-318.  Does  the  evidence  show  such  a 
consideration  moving  to  Mrs.  Isaacs?  She  had  become  the  purchaser 
of  certain  unfinished  buildings.  It  was  clearly  to  her  advantage  that 
they  should  be  finished  as  promptly  as  possible,  in  order  that  they 
might  become  rentable.  To  be  so  finished  it  was  necessary  that  the 
plumbing  should  be  OMnpleted.  The  plaintiffs  had  contracted  to  do 
the  plumbing,  but  not  witib  her ;  and,  if  they  had  stopped  woric  as  soon 
as  she  had  acquired  the  property,  she  would  have  been  without  remedy 
against  them.  It  was  clearly  to  her  interest  that  they  should  proceed 
to  complete  their  contract.  Under  these  circumstances  she  asked  them 
to  finish  their  work,  which,  so  far  as  she  was  concerned,  they  were  not 
bound  to  do,  and  they  consented  and  did  complete  it.  Here  certainly 
was  a  new  and  independent  consideration,  moving  to  the  defendant 
and  beneficial  to  her,  and  was  sufficient  to  sustain,  as  an  original  prom- 
ise, her  agreement  to  pay  the  plaintiffs.  The  promise,  if  made  as  tes- 
tified to  by  plaintiffs'  witnesses,  was  not  void  under  the  statute  of 
frauds,  and  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event    All  concur. 


VAUGHN  T.  IRWIN. 

(Supreme  Oourt,  Appellate  Term.    December  21,  190S.) 

Barkkuptot—  Schedules— Address  of  Cbeditob— Discra.boe. 

That  a  bankrupt  In  bis  schedules  erroneously  stated  the  place  of  resi- 
dence of  a  Judgment  creditor  to  be  31  N.  street  Is  no  ground  for  refusing 
to  vacate  the  creditor's  judgment  after  discharge  of  the  bankrupt ;  the 
bankrupt  having  given  such  address,  because,  when  he  called  at  the 
office  of  the  attorneys  of  the  judgment  creditor,  which  was  at  such  place, 
and  asked  for  her  address,  stating  that  he  wished  to  serve  a  notice  on 
her,  they  said  that  a  notice  sent  to  that  number  would  reach  her,  and  such 
attorneys  having  on  the  day  that  the  petition  in  bankruptcy  was  filed 
been  served  with  a  stay  order  from  the  federal  court  reciting  the  filing 
of  the  petition,  so  that  they  had  actual  notice  of  the  commenc^nent  of 
such  proceedings. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Grace  Vaughn  against  Fred  Irwin.  From  an  order  deny- 
ing a  motion  to  cancel  and  discharge  of  record  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Tno.  Sullivan,  for  appellant. 

Eidlitz  &  Hulse,  for  respondent 

SCOTT,  P.  J.  Appeal  from  an  order  denying  a  motion  to  cancel 
and  vacate  a  judgment  by  reason  of  the  discharge  in  bankruptcy  of  the 
judgment  debtor.    The  motion  was  denied  because  in  the  schedules 
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the  plaintiff's  residence  was  stated  as  No.  31  Nassau  street,  New 
York  City,  whereas  she  had  never  resided  there,  but  did  in  fact  reside 
elsewhere.  Ordinarily  this  fact  would  be  quite  sui&cient  to  warrant  a 
denial  of  the  motion  to  vacate,  but  the  circumstances  of  this  case  are 
unusual.  The  defendant's  attorney  swears  that  he  called  at  the  of- 
fice of  plaintiff's  attorneys,  which  was  at  No.  31  Nassau  street,  and  in- 
quired plaintiff's  address,  saying  that  he  wished  to  serve  a  notice  upon 
her,  and  that  one  of  the  attorneys  said  that  a  notice  sent  to  that  build- 
ing would  reach  her.  This  is  not  denied  or  attempted  to  be  modified 
in  any  way  by  plaintiff's  attorneys.  We  might,  if  there  was  anything 
to  support  it,  readily  believe  that  what  the  plaintiff's  attorney  said 
was  that  a  notice  addressed  to  that  building,  in  care  of  her  attorneys, 
would  reach  her ;  but  no  such  statement  is  made,  and  we  must  there- 
fore accept  the  statement  of  defendant's  attorney  as  it  is  made.  Fur- 
thermore, the  very  day  that  the  petition  in  bankruptcy  was  filed, 
plaintiff's  attorneys  were  served  with  a  stay  order  issued  out  of  the 
United  States  District  Court  reciting  the  filing  of  the  petition.  The 
plaintiff's  attorney,  therefore,  had  actual  notice  of  the  commence- 
ment of  the  proceedings,  and  could  have  protected  their  client's  in- 
terests, if  necessary. 

In  my  opinion  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted.    All  concur. 


STIOH  ▼.  BERMAN  et  aL 

(Supreme  Goort,  Appellate  Term.    December  21,  lOOS.) 

BAirxBUPTOT — Sbt-Oft  ajtd  GouinxBoi.iJii — ^AsaiaNED  Olaims — Emcor. 

Bankr.  Act  July  1,  1898,  c.  641,  {  68,  80  Stat  565  [U.  S.  Ck>mp.  St  1901, 
p.  8460],  providing  that  a  set-off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  a  bankrupt  on  a  claim  transferred  to  him  within 
four  months  before  the  filing  of  a  petition  In  bankruptcy,  with  a  view  to 
such  use  and  with  knowledge  that  the  bankrupt  was  Insolvent,  does  not 
affect  the  right  of  the  assignee  of  a  claim  against  one  who  thereafter 
commenced  proceedings  in  bankruptcy  to  set  off  such  claim  against  an 
assignee  of  a  claim  held  by  the  party  contemplating  bankruptcy. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Charles  Stich  against  Max  Berman  and  another.  From  a 
judgment  in  favor  of  the  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Morris  Cukor,  for  appellant. 

Morris  Meyers,  for  respondents. 

SCOTT,  P.  J.  The  plaintiff  sues,  as  assignee  of  one  Hannah  Kohen, 
for  goods  sold  and  delivered.  Defendant  admits  the  indebtedness,  but 
counterclaims  for  an  equal  amount  due  from  Kohen  to  one  Levenson, 
and  by  him  assigned  to  defendant  before  Kohen's  assignment  of  her 
claim  to  plaintiff.  Kohen  was  in  failing  circumstances  when  both  as- 
signments were  made,  and  two  days  after  her  assignment  to  plaintiff 


Digitized  by 


Google 


744  96  NEW  TOBK  8UFPLBUBNT  (Sup.    Ct 

and  130  New  Tork  State  Reporter 

a  petition  in  bankruptcy  was  filed  against  her.  It  is  dear  that  both  the 
assignment  of  Kohen  to  plaintiff  and  of  Levenson  to  the  defendants 
were  made,  on  the  part  of  the  bankrupt,  the  defendants,  and  Levenson, 
with  knowledge  of  Kohen's  insolvency,  and  in  ccmtemplation  of  her 
bankruptcy.  Plaintiff  now  insists  that  under  the  provisions  of  the 
federal  bankruptcy  act  the  defendant  cannot  maintain  the  counterclaim. 
Section  68  of  that  act  (Act  July  1,  1898,  c.  641,  30  Stat  565  [  U.  S. 
Comp.  St  1901,  p.  3460])  provides  that: 

"In  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate  of  a  bank- 
rupt and  a  creditor,  the  account  shall  be  stated  and  one  debt  shall  be  set  off 
against  the  other,  and  the  balance  only  shall  be  allowed  or  paid.  A  set-off 
or  counterclaim  shall  not  be  allowed  In  favor  of  any  debtor  of  the  bankrupt 
which  •  •  •  (^)  was  purchased  by  or  transferred  to  him  after  flUne  of 
the  petition  or  within  four  months  before  such  filing,  with  a  Tlew  to  such 
use  and  with  knowledge  or  notice  that  such  bankrupt  was  InsolTent,  or  bad 
committed  an  act  of  bankruptcy." 

It  is  abundantly  clear  that  the  assignment  by  Levenson  to  the  de- 
fendants fell  within  the  terms  of  the  exception,  and  that  if  this  were 
an  action  prosecuted  by  the  trustee  in  bankruptcy,  the  coiuiterclaim 
could  not  prevail.  The  only  question  is  whether  tfie  plaintiff  may  in- 
terpose the  statute  as  a  bar  to  the  counterclaim  against  him.  The  pur- 
pose of  the  section  quoted  from  the  bankruptcy  act  was  to  prevent  such 
preference  to  creditors  as  would  tend  to  diminish  the  bankrupt's  es- 
tate and  thereby  secure  to  one  creditor  a  greater  proportionate  pay- 
ment of  his  debt  than  would  be  secured  by  other  creditors  of  the  same 
class.  Such  would  undoubtedly  be  the  result  if  the  claim  against  the 
defendants  had  remained  the  property  of  Mrs.  Kohen  until  her  bank- 
ruptcy, and  had  then  passed  to  the  trustee,  for  in  that  case  the  claim 
would  have  become  a  part  of  the  estate.  That  result,  however,  does 
not  flow  from  permitting  the  counterclaim  to  prevail  against  this  plain- 
tiff. The  assignment  to  plaintiff  was  made  within  four  months  before 
Mrs.  Kohen's  bankruptcy,  and  undoubtedly  she  knew  when  she  as- 
signed that  she  was  insolvent  and  liable  to  be  thrown  into  bankruptcy. 
But  there  is  no  evidence  that  the  plaintiff  knew  it,  or  that  the  assign- 
ment was  not  accepted  by  him  "in  good  faith  and  for  a  present  fair 
consideration."  We  are  not  called  upon  to  infer  or  presume  that  the 
assig^nment  to  plaintiff  was  made  fraudulently,  or  that  the  trustee  in 
bankruptcy  could  avoid  it  under  the  provisions  of  section  67  of  the 
bankruptcy  act  (30  Stat.  664  [U.  S.  Comp.  St.  1901,  p.  3449]).  Not 
being  permitted  to  assume  that  the  assignment  to  plaintiff  was  fraudu- 
lent and  void,  we  must  assume  that  it  was  valid,  and  that  at  the  time 
of  the  assignor's  bankruptcy  it  constituted  no  part  of  her  estate.  To 
permit  the  counterclaim  to  prevail,  therefore,  as  was  done  by  the  judg- 
ment appealed  from,  would  not  tend  to  diminish  that  estate,  and  would 
not  be  contrary  to  the  purpose  sought  to  be  attained  by  the  second  ex- 
ception to  section  68  of  the  bankruptcy  act. 

Judgment  aiiirmed,  with  costs.    All  concur. 
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PEOPLB  ex  rel.  HUBERT  APARTMENT  ASS'N  ▼.  KBLSEY,  Comptroller. 
(Supreme  Conrt,  Aiq;>ellate  Dlylslon,  TUrd  Department    January  8,  1806.) 

1.  Taxatioit — Fkanobibb  Tax — OoBPOBATioirs  Taxable. 

A  cori)oratlon  whose  only  bualneas  Is  owning  and  managing  an  apart- 
ment bouse  within  the  state  1b  employing  Its  capital  stock  within  the 
atate,  and  Is  taxable  under  Tax  Law,  Laws  1886,  p.  856,  c.  806,  f  182,  pro- 
Tldlng  for  the  assessment  of  a  franchise  tax  against  corporations,  to  be 
computed  upon  the  basis  of  l^e  amount  of  their  capital  stock  employed 
within  the  state. 

2.  Cebtiobabi — Mod*  or  Rjeview — CoNCLusrvENESS  or  RmrtJBK. 

In  reviewing  a  determination  by  writ  of  certiorari,  the  court  Is  bound 
by  the  return,  and  cannot  consider  allegations  In  the  petition  which  are 
denied  by  the  return,  and  in  support  of  which  no  evidence  was  offered 
before  the  official  whose  determination  is  being  reviewed.' 

[Ed.  Note. — Foe  cases  in  point,  see  vol.  8,  Cent  Dig.  Certiorari,  i  143.] 

8.  Taxation — Franchise  Tax — Comptjtation  of  Tax. 

Under  Tax  Law,  Laws  1896,  p.  856,  c.  908,  t  182,  declaring  corporations 
organized  within  the  state  subject  to  a  tax  to  be  computed  upon  the  basis 
of  the  amount  of  tbelr  capital  stock  employed  within  the  state.  It  Is 
proper,  in  assessing  the  franchise  tax  of  a  corporation  engaged  In  own- 
ing and  managing  a  building  containing  apartments  apportioned  among 
the  original  stockholders  under  50-year  leases,  to  consider  the  present 
rental  value  of  the  property,  although  such  rental  value  has  Increased 
greatly  since  it  was  built  and  the  leases  were  made,  in  the  absence  of 
anything  to  show  that  the  leases  are  or  can  be  separated  from  the  stock, 
and  that  the  stockholders  do  not  derive  from  their  leases  the  benefits 
which,  if  the  rents  of  the  apartments  should  be  increased,  they  would  re- 
ceive as  dividends. 

Certiorari  by  the  people,  on  the  relation  of  the  Hubert  Apartment  As- 
sociation, to  review  a  determination  made  by  Otto  Kelsey,  Comptroller 
of  the  state  of  New  York.    Determination  affirmed. 

This  Is  a  review  by  a  writ  of  certiorari  of  the  determination  of  the  Comptrol- 
ler fixing  the  amount  of  the  franchise  tax  against  the  relator  under  section 
182  of  the  Tax  Law,  chapter  906,  p.  856,  Laws  1880,  the  relator  contending  that 
fbe  capital  stock  is  not  taxable  for  the  reason  that  it  is  not  employed  within 
the  state,  or  if  taxable,  that  the  assessment  and  tax  are  excessive  and  should 
be  modified.  The  relator  was  Incorporated  in  1881.  Its  certificate  declares 
the  object  of  the  corporation  to  be  "the  purchasing,  acquiring  and  improving 
real  estate  toe  an  apartment  house  to  be  leased  and  conducted  by  the  corpora- 
tion so  formed  and  occupied  by  the  stockholders  thereof  and  others,  and  appor- 
tioning and  distributing  the  same  among  the  stockholders  and  members  of 
such  corporation."  Its  land  cost  $54,000;  the  house,  $130,000.  The  property 
is  mortgaged  for  $128,000,  the  stock  outstanding  is  $85,835,  and  there  is  a  float- 
ing Indebtedness  of  $2,000.  The  Comptroll»'  valued  the  stock  at  $122,000. 
The  house  has  18  apartments  and  2  studios,  all  of  which,  except  two  apart- 
ments which  are  reserved  for  rental  to  outsiders,  were  apportioned  among 
tiie  16  original  stockholders  under  50-year  leases.  There  are  now  15  stock- 
bolders.  About  half  of  the  apartments  so  apportioned  are  now  actually  occu- 
pied by  stockholders,  and  the  others  by  the  subtenants  of  stockholders;  the 
association  having  no  relations  with  the  subtenants  or  to  the  apartments  so 
long  as  the  rent  Is  paid  by  the  stockholder.  The  association  collects  its  rents, 
pays  taxes  and  running  expenses,  which  include  elevator  service,  heating,  etc., 
and  conducts  and  maintains  the  apartment  house.  The  rentals  to  be  paid  by 
the  stockholders  do  not  represent  the  full  rental  value  of  the  apartments,  but 
are  fixed  at  such  a  sum  as  (with  the  rentals  from  the  two  reserved  apart- 
ments) will  meet  expenses  of  maintenance,  taxes,  heating,  etc.  The  associa- 
tion has  no  other  Income  or  property.    The  property  is  in  New  Tork  (My,  and 
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hag  greatly  Increased  In  value  since  the  formation  of  the  association,  and  the 
rentals  paid  by  the  stockholders  are  from  20  to  25  per  cent  )<»S8  than  the  pres- 
ent rental  value.  The  assessed  valoe  of  the  proper^  on  th«  New  Tork  City 
assessment  roll  Is  |276,000. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  KELLOGG,  J  J. 

Spencer,  Ordway  &  Wierum,  for  relator. 

The  Attorney  General  and  Horace  McGuire,  for  Comptroller. 

JOHN  M.  KELLOGG,  J.  Within  the  rule  laid  down  in  People  ex 
rel.  Wall  &  H.  Street  R.  Co.  v.  Miller,  181  N.  Y.  328,  73  N.  E.  1102,  a 
corporation  whose  only  business  is  owning  and  managing  an  apartment 
house  is  employing  its  capital  stock  within  the  state  and  is  taxable  un- 
der section  182  of  the  tax  law  (Laws  1896,  p.  856,  c.  908).  The  Comp- 
troller was  therefore  right  in  determining  that  the  relator's  capital 
stock  is  taxable. 

The  amount  of  the  assessment  and  tax  is  not  excessive  if  the  value 
of  the  property  of  the  corporation  is  considered  with  reference  to  its 
present  rental  value.  But  the  relator  contends  that,  burdened  as  the  as- 
sociation is  with  these  50-year  leases  at  inadequate  rentals,  so  that  at  the 
best  it  can  only  be  self-sustaining,  its  stock  cannot  be  assessed  at  more 
than  its  par  value.  The  question,  then,  is  whether  the  stoddiolders 
get  these  cheap  rentals  solely  on  account  of  the  leases,  or  by  virtue  of 
their  being  stockholders  of  the  association.  The  petition  alleges  that 
the  leases  can  be  sold  and  transferred  without  reference  to  the  stodc, 
and  that  the  stock  has  no  real  market  value  except  as  it  accompanies 
one  of  the  leases,  and  that  in  one  or  two  cases  the  actual  lease  has  be- 
come disassociated  from  the  stock.  It  is  unnecessary  to  consider  the 
effect  of  those  allegations,  for  the  reason  that  the  denial  in  the  return 
puts  them  in  issue,  and  no  evidence  was  offered  before  the  Comptrdler, 
although  the  facts  were  peculiarly  within  the  knowledge  of  the  relator. 
This  determination  must  proceed  upon  the  return,  and  allegations  in 
the  petition  denied  bv  the  return  cannot  be  considered.  People  ex  rel. 
Lester  v.  Eno  et  al.,'  176  N.  Y.  513,  68  N.  E.  868.  There  is  no  evi- 
dence tending  to  show  that  any  lease  is  now  owned  separate  and  apart 
frc»n  the  stock,  or  that  any  stock  has  been  sold  or  is  owned  separate 
and  apart  from  the  lease,  or  that  they  can  be  so  separated.  The  terms 
of  the  lease,  the  terms  of  the  stock  certificates,  if  any,  and  the  by-laws 
of  the  association  are  not  before  us,  and  there  is  no  means  of  definitely 
determining  whether  a  stockholder  may  sell  his  lease  and  retain  his 
stock  or  sell  his  stock  and  retain  his  lease. 

We  may  fairly  infer  from  the  certificate  of  incorporation  that,  while 
others  than  stockholders  may  occupy  the  premises  (either  as  tenants  of 
the  two  apartments  reserved  for  outsiders  or  as  subtenants  of  stock- 
holders), the  intention  is  that  the  leases  are  apportioned  and  distributed 
among  the  stockholders  and  members  of  the  association ;  and  it  is  not 
a  broad  inference  that  the  ownership  of  the  lease  should  remain  with 
the  stock,  for  the  lease  could  not  have  been  obtained  without  the  stock. 
If  such  is  the  case,  then  the  benefits  which  a  stockholder  gets  from 
his  lease  he  derives  as  a  stockholder.  Such  benefits,  then,  did  not  all  go 
to  the  original  stockholders,  but  accrue  each  year  to  the  then  stockhcrfd- 
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er.  They  may  be  called  "dividends"  or  otherwise,  but  they  come  from 
the  association  and  go  to  the  present  stockholder.  It  is  evident  that  if 
the  rent  of  the  apartments  leased  to  the  stockholders  are  increased  20 
or  26  per  cent  to  their  present  value  the  association  would  pay  a  sub- 
stantial dividend,  and  its  stock  would  be  very  valuable.  The  stockhold- 
ers, therefore,  are  receiving,  by  means  of  the  leases,  the  benefits  which 
ordinarily  accrue  to  a  stockholder  under  the  name  of  dividends.  In 
determining  the  value  of  the  stodc,  the  present  rental  value  of  the  prop- 
erty may  be  considered. 

The  determination  of  the  Comptroller  is  therefore  confirmed,  with 
^0  costs  and  disbursements,  to  be  paid  by  the  relator.    All  concur. 


BUSCH  T.  INTBEBOEOUGH  EAPID  TEANSIT  CO. 
<  Supreme  Court,  Appellate  Dlvlalon,  Tint  Department    January  26,  1906.) 

1.  Acnons — Contract  ob  Tost — Jubisdiction. 

A  complaint  alleging  tbat  plaintiff,  for  the  purpose  of  being  carried  in 
one  of  defendant's  can,  paid  the  fare  required,  in  consideration  of  which 
defendant  promised  and  agreed  to  carry  blm  and  to  treat  him  propM'Iy, 
and  that  after  he  paid  the  fare  and  entered  the  station  where  he  was  to 
take  the  car,  defendant  through  its  agents  violated  the  terms  of  said  con- 
tract by  doing  certain  things,  states  a  cause  of  action  for  breach  of  con- 
tract within  the  Jurisdiction  of  the  Municipal  Court  and  not  one  for  as- 
sault and  battery,  though  the  facts  pleaded  show  an  assault  was  com- 
mitted. 

2.  GABBIKliS — PASSKSaZBLB. 

One,  by  purchasing  a  ticket  for  transportation  on  an  elevated  railroad, 
depositing  it  in  the  box  provided  therefor,  and  going  on  the  platform,  be- 
comes a  passenger,  entitled  to  treatment  as  such. 

[Ed.  Note. — For  cases  in  point  see  vol.  9,  Cent  Dig.  Carriers,  it  984, 
967.) 

Appeal  from  Appellate  Term. 

Action  by  Emanuel  A.  Busch  against  the  Interborough  Rapid  Trans- 
it Company.  From  a  determination  of  the  Appellate  Term  (93  N.  Y. 
Supp.  372),  reversing  a  judgment  of  the  Municipal  Court  on  a  verdict 
for  plaintiff,  plaintiff  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, LAUGHUN,  and  HOUGHTON,  JJ. 

Charles  Goldzier,  for  appellant 
Theodore  L.  Waugh,  for  respondent 

Mclaughlin,  J.  The  plaintiff  brought  an  action  in  the  Munici- 
pal Court  of  the  city  of  New  York  to  recover  $500,  the  damages  alleged 
to  have  been  sustained  by  him.  The  facts  entitling  him  to  such  dam- 
ages, as  set  out  in  his  complaint,  were  that  the  defendant  is  a  corpora- 
tion engaged  in  transporting  passengers  for  hire  in  such  city;  that  he 
became  a  passenger  of  the  defendant  for  the  purpose  of  being  carried 
on  one  of  its  cars  to  a  certain  destination ;  that  he  paid  the  fare  required, 
in  consideration  of  which  defendant  agreed  to  safely  carry  him  to  such 
destination  and  to  treat  him  properly,  while  en  route ;  that  after  he  had 
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paid  such  fare  he  entered  in  and  upon  one  of  the  stations  of  the  defend- 
ant, and  that — 

"The  defendant,  throngb  ItB  agents  and  employte,  wrongfnlly,  iUegallj,  and 
in  violation  of  the  terms  of  said  contract,  assaulted  the  plaintiff  and  caused 
one  of  its  agents  to  take  violent  hold  of  this  pltdntiff  and  push,  pull,  maul,  and 
otherwise  maltreat  him,  and  caused  police  officers  to  assault  and  arrest  this 
plaintiff  without  any  charge  or  provocation  and  detain  him  fordUy  and 
against  Us  will  under  arrest  and  without  any  warrant  of  law  and  without 
any  cause  for  the  space  of  fifteen  (15)  minutes,  and  to  assault,  pull,  haul, 
maul,  and  push  this  plaintiff  and  derange  his  clothing  and  caused  and  i>ermit- 
t£d  one  of  its  agents,  In  the  presence  of  a  large  concourse  of  people,  to  call  this 
plaintiff  a  liar  and  charge  him  with  having  attempted  fraudulently  to  take 
passage  upon  one  of  the  defendant's  trains  without  the  payment  of  fare  and 
to  threaten  and  oth^wlse  maltreat  and  Insult  this  plaintiff." 

The  answer  denied  the  material  allegations  of  the  complaint.  Upon 
the  issue  thus  formed  the  parties  went  to  trial,  and  the  plaintiff's  proof 
tended  to  show  that  at  the  time  stated  in  the  complaint  he  entered  a 
station  of  the  defendant's  road  in  company  with  a  friend ;  that  he  then 
purchased  two  tidcets,  one  for  himself  and  one  for  his  friend,  and  put 
them  in  the  ticket  box,  and  passed  to  the  platform,  where  he  stood  wait- 
ing for  a  train  to  arrive ;  that  after  he  had  passed  to  the  platform  the 
person  in  charge  of  the  ticket  box,  termed  in  the  record  a  "tidcet  chop- 
per," accused  the  plaintiff  of  having  placed  only  one  ticket  in  the  box, 
and,  when  he  assured  him  he  had  puiced  two  tidcets  there,  such  person 
called  him  a  liar,  a  thief,  a  sheeny,  and  accused  him  of  cheating,  took 
hold  of  him,  and  instructed  an  officer  then  present  not  to  permit  plain- 
tiff to  go  upon  the  train;  that  he  was  detained  by  such  officer  about 
15  minutes,  and  was  only  allowed  to  go  upon  the  train  by  purchasing 
another  ticket.  The  testimony  on  the  part  of  the  defendant  tended  to 
prove  that  the  plaintiff  deposited  only  one  ticket  in  the  box,  and  that  he 
was  informed  he  could  not  go  upon  the  train  until  he  purchased  another 
ticket,  which  he  did.  The  plaintiff  had  a  verdict  for  $250,  upon  which 
judgment  was  entered,  from  which  an  appeal  was  taken  to  tfie  Appel- 
late Term.  There  the  judgment  was  reversed  and  the  complaint  dis- 
missed, upon  the  ground,  as  appears  from  the  prevailing  opinion;  that: 

"The  complaint  states  the  cause  of  action  for  assault  and  battery  and  for 
false  Imprisonment,  and  tor  nothing  else." 

The  plaintiff,  by  permission,  appeals  to  this  court 

If  the  action  were  brought  to  recover  damages  for  assault  and  bat- 
tery, then  the  Appellate  Term  was  right  in  reversing  the  judgment  and 
dismissing  the  complaint,  because  the  Municipal  Court  does  not  have 
jurisdiction  to  try  actions  of  that  character.  Subdivision  14  of  section 
1  of  the  Municipal  Court  Act  (Laws  1902,  p.  1489,  c.  580).  But  was 
this  action  to  recover  damages  for  assault  and  battery,  or  was  it  to  re- 
cover damages  for  the  breach  of  a  contract?  The  answer  to  these 
questions,  of  course,  depends  upon  all  the  allegations  of  the  complaint. 
As  I  read  the  complaint  it  was  clearly  to  recover  damages  for  the 
breach  of  a  contract  It  alleged  that  the  plaintiff,  for  the  purpose  of 
being  carried  in  one  of  the  defendant's  cars,  paid  the  fare  required,  in 
consideration  of  which  defendant  promised  and  agreed,  to  carry  him 
and  to  treat  him  properly,  and  that  after  he  had  paid  the  fare  demand- 
ed, and  entered  the  station  where  he  was  to  take  the  car,  the  defend- 
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ant,  through  its  ag«nts,  violated  the  terms  of  "said  contract"  by  doing 
certain  things.  It  is  true  the  facts  pleaded  show  that  an  assault  was 
committed,  but  these  facts  were  pleaded  for  the  purpose  of  showing  a 
breach  of  the  contract,  which  was  not  only  to  transport  the  plaintiff  safe- 
ly to  his  destination,  but  to  treat  him  properly  while  en  route.  Hart  v. 
Metropolitan  St.  Ry.  Co.,  66  App.  Div.  493,  72  N.  Y.  Supp.  797 ;  Hines 
V.  Dry  Dock  R.  R.  Co.,  75  App.  Div.  391,  78  N.  Y.  Supp.  170;  Rein 
V.  Brooklyn  Heights  R.  R.  Co.  (Sup.)  94  N.  Y.  Supp.  636. 

The  proof  tended  to  establish  the  allegations  of  the  complaint,  and, 
the  jury  having  found  in  plaintiff's  favor,  the  same  must  be  accepted 
as  true.  This  finding  established  that  the  plaintiff  purchased  two 
tickets  and  deposited  the  same  in  the  ticket  box  provided  by  the  de- 
fendant. When  he  purchased  his  tickets  and  delivered  the  same  to  the 
defendant  by  depositing  them  in  this  box  and  went  upon  the  platform, 
that  moment  the  relation  of  carrier  and  passenger  commenced,  and 
thereafter  defendant  became  responsible  for  all  consequences  to  the 
plaintiff  as  a  passenger  and  was  liable  to  him  for  the  willful  misconduct 
or  negligence  of  the  persons  employed  by  it  in  carrying  out  the  con- 
tract. Palmeri  v.  Manhattan  Ry.  Co.,  133  N.  Y.  261,  30  N.  E.  1001, 
16  L.  R.  A.  136,  28  Am.  St.  Rep.  632.  He  was  just  as  much  a  passen- 
ger after  he  had  entered  upon  tfie  platform  as  he  would  have  been  had 
he  entered  a  car.  The  relation  was  precisely  the  same,  because  he  got 
upon  the  platform  only  by  the  purchase  and  surrender  of  his  ticket 
Gordon  v.  Grand  St  Ry.  Co.,  40  Barb.  546 ;  Webster  v.  Fitchburg  R. 
R.  Co.,  161  Mass.  298,  37  N.  E.  165,  24  L.  R.  A.  521 ;  Donovan  v. 
Hartford  St  Ry.  Co.,  65  Conn.  201,  32  Atl.  350,  29  L.  R.  A.  297;  6 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  488,  and  cases  cited.  Being  a  pas- 
senger, the  plaintiff  was  entitled  to  be  properly  treated  by  the  defend- 
ant's agents,  and  it  was  liable  for  damages  inflicted  by  an  assault  of 
one  of  its  servants,  as  well  as  the  injury  to  plaintiff's  feelings  by  the 
insulting  language  used  (Gillepsie  v.  Brooklyn  Heights  R.  R.  Co., 
178  N.  Y.  347,  70  N.  E.  857,  66  L-  R.  A.  618,  102  Am.  St.  Rep.  503 ; 
Palmeri  v.  Manhattan  R.  R.  Co.,  133  N.  Y.  261,  30  N.  E.  1001,  16  L. 
R.  A.  136,  28  Am.  St.  Rep.  632;  Dwinelle  v.  N.  Y.,  C.  &  H.  R.  R.  R. 
Co.,  120  N.  Y.  117,  24  N.  E.  319,  8  L.  R.  A.  224, 17  Am.  St  Rep.  611 ; 
Stewart  v.  Brooklyn  &  Crosstown  R.  Co.,  90  N.  Y.  688,  43  Am.  Rep. 
185 ;  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25 ;  Eddy  v,  Syracuse 
Rapid  Transit  Co.,  50  App.  Div.  109,  63  N.  Y.  Supp.  645) ;  and  it  was 
for  the  jury  to  say,  upon  all  of  the  evidence,  what  the  amount  of  such 
damage  was  (Miller  v.  King,  166  N.  Y.  394,  59  N.  E.  1114). 

It  follows,  therefore,  that  the  determination  of  the  Appellate  Term 
must  be  reversed,  and  the  judgment  of  the  Municipal  Court  affirmed, 
with  costs  in  this  court  and  in  tfie  Appellate  Term,  All  concur ;  PAT- 
TERSON, J.,  in  result 
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LOUIS  DB  JONOB  ft  GO.   ▼.   PRINTZ  et  aL 
(Supreme  Court,  Appellate  Term.    December  Zt,  1906.) 

1.  BviDKNCK— Parol  Btidgrcb— Ircoitpletk  Instbusjerts — Sdppuement. 

A  written  order  for  goods,  signed  by  the  buyers  alone,  and  merely  de- 
scribing the  goods  and  the  price,  and  not  purporting  to  contain  the  wbole 
agreement  between  the  parties,  may  be  supplemented  by  parol  evidence. 

2.  Sake— Indefxrdknt  SriPTnATions. 

Although  a  contract  of  sale  is  in  writing,  yet  an  independent  col- 
lateral agreement  of  warranty,  constituting  no  part  of  such  contract, 
properly  speaUng,  may  be  proven  by  parol. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  20,  Cent  Dig.  Evidence,  t  1887.} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Louis  De  Jonge  &  Co.  against  Herman  Printz  and 
others.  From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Edward  D.  Newman,  for  appellants. 
James  S.  Lehmaier,  for  respondent. 

SCOTT,  P.  J.  This  action  is  for  the  agreed  price  of  an  embos- 
sing calendar  machine  sold  and  delivered  to  defendants  by  plaintiff. 
The  action  rests  upon  a  written  paper,  denominated  on  its  face  an 
"order,"  reading  as  follows: 

"Order Nov.  29,  -Ot 

One  Kranse  embossing  calendar. 

E.  A.  I. 

23%  length  of  roller. 

Steel  roller  unengraved  $475. 

F.  o.  b.  New  York  set  up  In  factory." 

This  was  signed  by  the  defendants  only.  Its  receipt  was  acknowledged 
by  plaintiffs,  who  promised  to  give  it  prompt  attention.  The  machine 
was  to  be  manufactured  abroad,  and  after  some  months  was  delivered 
to  defendants  and  set  up  in  their  factory.  The  answer  alleged,  by  way 
of  defense,  that  at  the  time  the  order  for  the  machine  was  given  the 
plaintiffs  represented,  warranted,  and  guarantied  to  defendants  that 
the  machine  contracted  for  would  be  capable  of  doing  certain  work 
in  a  good,  workmanlike,  sufficient,  and  satisfactory  manner,  and  that 
defendants  reUed  upon  such  warranty  and  representation  in  ordering 
the  machine.  They  further  allege  that  the  machine  as  delivered  and 
set  up  was  not,  in  all  its  parts,  constructed  and  set  up  in  a  good, 
substantial,  and  workmanlike  manner,  was  not  in  good  working  order, 
is  wholly  defective,  will  not  operate,  and  will  not  do  the  work  for 
which  it  was  constructed  and  purchased,  and  that  the  said  machine 
does  not  work  properly,  and  by  reason  of  its  defective  construction 
the  work  produced  by  it  is  of  inferior  quality  and  unmarketable,  and 
the  said  machine  is  totally  useless. 

Upon  the  trial  the  defendants  offered  evidence  tending  to  show  the 
warranty  alleged  and  the  breach  thereof,  all  of  which  was  excluded 
by  the  justice  upon  the  ground  that,  if  received,  it  would  tend  to  con- 
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tradict  or  vary  the  terms  of  the  written  agreement  between  the  par- 
ties. The  paper  relied  upon  by  plaintiffs  is  denominated  upon  its 
face  as  an  "order,"  is  not  signed  by  plaintiffs,  and  does  not  purport 
to  contain  the  whole  agreement  between  the  parties.  It  has  been  held 
in  numerous  cases  that  orders  similar  to  this  did  not  purport  to  ex- 
press the  whole  contract,  and  that  parol  evidence  might  be  received 
to  supplement  it.  Chapin  v.  Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512 ; 
Briggs  V.  Hilton,  99  N.  Y.  617,  3  N.  E.  51,  52  Am.  Rep.  63.  And, 
even  if  the  memorandum  or  order  might  be  construed  as  expressing 
the  whole  contract  of  sale,  still  it  was  competent  to  prove  any  in- 
dependent collateral  agreement  of  warranty,  constituting  no  part  of 
the  contract  of  sale,  properly  speaking.  Chapin  v.  Dobson,  supra; 
Vaughn  Machine  Co.  v.  Lighthouse,  64  App.  Div.  138,  71  N.  Y. 
Supp.  799.  In  either  aspect  of  the  case  it  was  competent  for  de- 
fendants to  show,  if  they  could,  a  warranty  and  its  breach,  and  the 
refusal  to  permit  them  to  do  so  constituted  error. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event    AH  concur. 


(109  App.  Dly.  81&) 

In  re  CUTXINAN,  State  Bzcise  Com'r. 

(Supreme  Gonrt,  Appellate  DtTtolon,  Third  Department.    December  0,  1905.) 

1.  CJOUBTS— CO-ORDIKATE  JUBIBDICTION— OBDEBS — REVIEW. 

One  Special  Term  has  no  i>ower  to  review  an  order  referring  a  case 
to  a  referee  for  trial  made  by  another  Special  Term. 

2.  iNToxicATino  LiQUOBs— Vacation  or  Cestificate— Pbockedings— Reteb- 

KNCB. 

A  statute  providing  that,  on  the  presentation  of  a  petition  for  the 
vacation  of  a  liquor  tax  certificate  and  of  an  answer  raising  a  material 
Issue,  the  "Justice,  Judge,  or  court  shall  hear  the  proofs  of  the  parties  in 
relation  to  the  allegations  of  the  petition  or  answer,"  does  not  require 
that  the  proofs  be  taken  in  open  court,  nor  prevent  the  Judge  from  order- 
ing a  reference. 
8.  Same— Statutes— Amendment— Effect. 

Laws  1006,  p.  1731,  c.  680,  amending  the  old  liquor  tax  act,  and  omit- 
ting the  provision  in  the  old  law  authorizing  the  court,  if  necessary,  to 
take  testimony  In  relation  to  the  allegations  of  the  petition  and  an- 
swer In  a  proceeding  to  cancel  a  liquor  tax  certificate  or  appoint  a 
referee  to  take  proofs  in  relation  thereto,  and  refer  the  evidence  to  the 
Justice,  Judge,  or  court  without  opinion,  did  not  deprive  the  court  of  the 
right  to  appoint  a  referee  to  take  the  testimony  in  such  a  proceeding. 

Appeal  from  Special  Term,  Schenectady  County. 

Application  by  Patrick  W.  CuUinan,  as  state  commissioner  of 
excise,  for  an  order  revoking  and  canceling  a  liquor  tax  certificate  is- 
sued to  Joseph  J.  Maher.  From  an  order  appointing  a  referee,  and 
from  another  order  denying  a  motion  to  set  aside  and  vacate  the 
former  order,  defendant  appeals.    Affirmed. 

The  petitioners  asked  for  the  revocation  of  the  liquor  tax  certificate  issued 
to  said  Maher.  Upon  the  filing  of  the  petition  an  order  to  show  cause  was 
granted,  and  upon  the  return  of  that  order  the  said  Maher  duly  filed  an 
answer  denying  certain  material  allegations  of  the  petition.  Thereupon, 
against  the  objection  of  the  said  Maher,  the  matter  was  referred  to  a  referee 
to  take  proof  in  relation  to  the  allegations  of  the  petition  and  answer,  and 
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report  the  evidence  to  the  court.  It  was  further  ordered  that  npon  the  com- 
ing In  of  the  referee's  report  the  matter  be  brought  In  for  a  final  hearing 
upon  the  merits  by  either  one  of  the  parties  by  giving  five  days'  notice  to  the 
opposite  party.  This  order  was  made  at  a  Special  Term  held  In  the  Tillage 
of  Saratoga  by  Justice  Spenc«r.  Thereafter  a  motion  was  noticed  by  Maber 
at  a  Special  Term  to  be  held  in  the  village  of  Saratoga  to  set  aside  this 
order  of  reference.  This  Special  Term  was  held  by  Justice  Henry  T.  Kellogg, 
who  denied  the  motion.  B^om  these  two  orders  this  appeal  has  been  taken 
by  Maber. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

Loucks  &  Loucks,  for  appellant. 
Samuel  H.  Salisbury,  for  respondent 

SMITH,  J.  The  appeal  from  the  order  made  at  the  Saratoga  term 
held  by  Mr.  Justice  Kellogg,  refusing  to  set  aside  the  order  of  ref- 
erence, is  not  well  taken.  One  Special  Term  has  no  power  to  review 
the  order  of  another  Special  Term.  Such  review  can  only  be  had 
upon  appeal. 

The  appeal  from  the  order  of  reference  presents  a  more  difficult 
question.  The  law  now  provides  that  upon  the  presentation  of  a  peti- 
tion and  of  an  answer  raising  a  material  issue,  "the  said  justice,  judge, 
or  court  shall  hear  the  proofs  of  the  parties  in  relation  to  the  allega- 
tions of  the  petition  or  answer."  In  the  Matter  of  Bohm,  reported 
4  Hun,  568,  application  had  been  made  to  vacate  an  assessment  under 
chapter  312,  p.  366,  of  the  laws  of  1874.  It  was  in  that  law  movided 
for  an  application  to  a  judge  of  the  Supreme  Court  at  Special  Term  or 
in  vacation,  "who  shall  thereupon,  upon  due  notice  to  the  counsel  of 
the  corporation  of  the  city  in  which  the  lands  so  assessed  are  situated, 
proceed  forthwith  to  hear  the  proofs  and  allegations  of  the  parties." 
It  was  held  that  under  this  requirement  of  the  statute  the  court  might 
order  a  reference  to  take  evidence  and  report  to  the  court.  In  dis- 
cussing the  right  to  order  a  reference  Justice  Daniels  says : 

"It  Is  claimed,  however,  that  the  act  requires  the  proofs  to  be  taken  In 
open  court  But  that  Is  clearly  a  misapprehension.  It  simply  provides  that 
the  court  shall  proceed  forthwith  to  hear  the  proofs  and  allegations  of  the  par- 
ties, not  that  they  shall  be  taken  as  well  as  heard  before  the  court  How 
the  proofs  are  to  be  taken  the  Legislature  has  not  provided.  And  for  that 
reason  they  may  be  taken  as  that  Is  usually  done  In  similar  proceedings." 

Justice  Daniels  proceeds  then  to  discuss  the  right  to  order  a  ref- 
erence, and  holds  that  in  all  special  proceedings  a  reference  may  be 
ordered  to  take  evidence  and  report  to  the  court  upon  the  issues 
raised.  The  statute  construed  in  the  case  cited  is  precisely  similar 
to  that  in  the  case  at  bar.  This  decision  is  controlling  authority  up- 
on the  construction  of  the  statute  governing  this  case. 

The  appellant  contends,  however,  that  a  contrary  intent  is  indicated 
by  the  amendment  of  the  statute  made  by  chapter  680,. p.  1731.  of 
the  Laws  of  1905.  Before  that  act  the  statute  read  that,  in  case  of 
material  issue  made,  the  judge  or  court  should  hear  the  proofs  of  the 
parties,  and,  further,  "may,  if  deemed  necessary  or  proper,  take  tes- 
timony in  relation  to  the  allegations  of  the  petition  or  answer,  or  ap- 
point a  referee  to  take  proofs  in  relation  thereto,  and  report  the 
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evidence  to  such  justice,  judge,  or  court,  without  opinion."  This  part 
of  the  old  statute  was  omitted  in  the  amendment  made  by  chapter 
680,  p.  1781,  of  the  Laws  of  1905.  The  appellant  argues  that  this 
omission  could  only  signify  the  intent  of  the  Legislature  that  the 
proofs  should  be  taken  before  the  court,  and  not  before  the  referee. 
The  argument  is  not  without  force.  Under  all  the  circumstances 
under  which  the  law  was  amended,  however,  we  are  of  the  opinion 
that  it  is  not  controlling.  In  the  first  place,  the  statute  as  it  now 
reads  authorizes  a  reference  under  a  construction  which  has  been  for 
a  long  time  settled  by  the  courts.  Again,  we  can  conceive  of  no 
question  of  public  policy,  as  in  the  case  of  divorce  actions,  which 
would  induce  the  Legislature  to  place  so  large  a  burden  upon  the 
courts  which  could  be,  under  well-settled  practice  placed  upon  ref- 
erees, who  should  report  the  evidence  to  the  court.  This  might  not 
be  so  burdensome  in  the  country  districts,  but  in  Greater  New  York, 
to  which  the  act  also  applies,  the  courts  are  already  so  burdened  that 
important  litigation  is  much  too  long  delayed.  A  construction  of  the 
statute  should  not,  therefore,  be  unnecessarily  adopted  which  would 
increase  the  necessary  delays  in  the  consideration  of  important  lit- 
igation by  the  courts. 

Somewhat  analogous  to  this  question  was  the  question  upon  the 
amendment  to  the  statute  of  frauds  made  by  chapter  464,  p.  802,  of 
the  Laws  of  1863.  Prior  to  that  statute,  the  Revised  Statues  re- 
quired that  in  certain  cases  every  agreement  should  be  void  unless 
such  agreement  or  some  note  or  memorandum  thereof  "expressing 
the  consideration"  be  in  writing  and  subscribed  by  the  party  to  be 
charged  therewith.  In  1863  the  law  was  amended  by  the  chapter  re- 
ferred to,  which  left  out  the  clause  "expressing  the  consideration." 
The  courts  have  since  held  that  the  agfreement  or  memorandum 
thereof  was  not  complete  without  the  expression  of  a  consideration, 
and,  therefore,  that  the  omission  of  those  words  from  the  statute  as 
amended  created  no  change  in  the  law.  See  Drake  v.  Seaman,  97 
N.  Y.  230.  In  the  amendment  referred  to  the  omission  of  these 
words  constituted  the  only  amendment  made,  while  by  chapter  680, 
p.  1731,  of  the  Laws  of  1906,  there  are  numerous  amendments  made 
to  the  general  law.  The  omission  might,  therefore,  well  have  been 
made  through  inadvertence.  In  such  case  the  amendment  would  be 
without  the  significance  claimed  for  it  by  the  appellant  upon  this 
argument.  Our  attention  is  just  called  to  a  decision  of  the  Appellate 
Division,  First  Department,  in  Matter  of  Lawson  (not  yet  reported), 
in  which  the  same  conclusion  is  reached,  though  by  a  divided  court. 

The  order  of  August  12th,  therefore,  is  affirmed,  without  costs. 
The  order  of  July  8th,  appeal«d  from,  is  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 
86N.T.S.— 48 
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JOHNSON  ▼.  CITY  OP  NEW  TOBK  et  al. 

(Snprame  Court,  Appellate  Dlytoton,  Second  Department    Deconber  28, 190B.) 

1.  Ntjisancb— Public  Nuisancb— Definition. 

Anything  which  by  its  nse  or  by  Its  permitted  existence  necessarily 
threatens  or  works  annoyance,  harm,  inconvenience,  or  danger  to  a  com- 
munity generally,  and  which,  by  reason  of  its  unlawful  character,  may 
be  remedied  by  public  prosecution,  is  a  public  nuisance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87,  Cent  Dig.  Nuisance,  H 
135-188.] 

2.  MuNiciPAi.  CoBPOBATioNS— Unlawful  Use  or  HianwAT— 1'Rn.iCTiON  of 

PXBBONAL  INJUBT. 

Pen.  Code,  i  886,  provides  that  an  act  which  annoys  or  endangers  the 
comfort  health,  or  safety  of  any  consldaable  number  of  persons,  or 
which  In  any  way  renders  a  considerable  number  of  persons  inaecore  in 
life  or  the  use  of  property,  constitutes  a  public  nuisance.  Section  686 
makes  it  a  misdemeanor  for  any  person  to  operate  an  automobile  uimn 
a  public  highway  within  a  city  at  a  greater  rate  of  speed  than  eight 
miles  an  hour,  except  where  a  greater  rate  of  speed  is  permitted  by 
ordinance.  Greater  New  York  Charter  (Laws  1897,  p.  21,  c.  878,  as  amended 
by  Laws  1901,  p.  28,  c.  466,  {  60),  authorizes  the  board  of  aldermen  to 
regulate  the  speed  of  vehicles  in  the  streets,  and  provides  that  the  board 
of  aldermen  shall  not  pass  any  special  ordinance  in  relation  to  any  such 
matters.  Section  39  of  the  charter  (Laws  1001,  p.  20,  c.  466)  requires 
every  legislative  act  of  the  board  of  aldermen  to  be  by  ordlnanoe  or 
resolution,  and  section  88  prescribes  the  form  of  ordinances.  A.  res- 
olution of  the  board  of  aldermen  authorized  a  specified  automobile  dub 
to  conduct  speed  trials  on  a  certain  highway  on  a  certain  day,  and  sus- 
pended ordinances  regulating  the  speed  of  vehicles  for  that  day  and  place. 
The  specified  highway  was  accordingly  fenced  in  and  guarded,  many  pre- 
cautions against  injury  were  taken,  and  on  the  day  in  question  the 
speed  trials  were  held.  PlaintlfC  voluntarily  attended  the  ezhlblti<Hi. 
and  was  injured  by  being  struck  by  an  automobile  going  at  a  high,  rate 
of  speed,  which,  for  some  cause  not  disclosed,  left  the  highway  near 
the  place  where  plaintiff  was  standing.  Held,  that  the  special  resolu- 
tion conferred  no  authority  to  conduct  the  speed  trials,  and  tbey  con- 
stituted a  nuisance  per  se,  and  the  city  and  every  one  elae  connected 
with  such  trials  were  liable  for  plaintiff's  injuries. 

&  SAifB— Pboziuatx  Cause— Violation  or  Law. 

The  unauthorized  running  of  an  automobile  at  an  Illegal  rate  of 
speed  on  a  public  highway  will  as  a  matter  of  law  be  deemed  the  proxi- 
mate cause  of  injury  to  a  person  standing  near  the  highway,  who  was 
struck  by  the  automobile,  on  its  suddenly  swerving  in  its  course  and 
leaving  the  highway,  unless  there  is  evidence  that  the  accident  would 
have  happened,  had  the  automobile  not  been  running  at  an  unlawful 
rate  of  speed. 

4.   SaMX— CONTBIBUTOBT   NEGLIOKNOK. 

The  fact  that  a  person,  injured  by  an  antomoblle  running  m  an  Illegal 
speed  contest  at  an  unlawful  rate  of  speed,  is  a  voluntary  spectator  of  the 
contest  does  not  constitute  such  coi|trlbntory  negligence  on  her  part  as 
to  preclude  her  from  recovering  for  the  injuries,  In  the  absence  of  proof 
that  she  knew  or  had  any  reason  to  know  that  the  contest  was  unlawful. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Louise  Johnson  against  the  city  of  New  York  and 
others.  From  a  judgment  for  plaintiff,  and  from  orders  denying  a 
new  trial,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 
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Jiames  D.  Bell  (James  W.  Covert,  on  the  brief),  for  appellant  city 
of  New  York. 

Charles  F.  Brown,  for  appellant  Automobile  Club  of  America. 

William  W.  Niles,  for  other  appellants. 

Stillman  P.  Kneeland  (Edward  B.  La  Petra,  on  the  brieQ,  for 
respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff  has  recovered  a  judgment  for 
personal  injuries  sustained  by  her  while  she  was  witnessing,  from 
abutting  property,  a  test  of  the  speed  of  automobiles  upon  a  highway 
in  the  borough  of  Richmond.  The  appellants  against  whom  the 
judgment  has  been  obtained  are  the  city  of  New  York,  the  Automo- 
bile Club  of  America,  and  the  individual  members  of  the  racing  com- 
mittee of  that  club,  under  whose  personal  supervision  the  test 
of  speed  was  made.  The  trials  of  speed  were  had  on  the  31st  day  of 
May,  1902,  on  a  public  highway  known  as  the  Southside  Boulevard 
in  the  borough  of  Richmond ;  the  course  being  a  certain  measured 
mile  of  the  highway,  which  had  been  then  known  as  a  "speedway" 
and  used  for  fast  driving  and  horse  racing  for  about  a  dozen  years. 
This  portion  of  the  boulevard  had  been  set  apart  and  improved  for 
speedway  purposes  in  1890,  under  the  direction  of  the  chief  engineer 
of  highways  of  the  borough,  pursuant  to  a  resolution  of  the  local 
board,  confirmed  by  resolution  of  the  board  of  public  improvements. 
It  is  located  about  three-quarters  of  a  mile  from  the  ocean,  in  an  un- 
settled region,  having  but  two  houses — ^hotels — on  the  course.  A 
crowd  of  several  thousand  people  assembled  on  the  occasion  in  ques- 
tion to  witness  the  contests.  The  trials  of  speed  were  held  on  the 
assumed  authority  of  a  resolution  adopted  by  the  board  of  aldermen 
of  the  city  on  April  22,  1902,  as  follows : 

"Resolved,  that  upon  the  recommendation  of  the  local  board.  First  dis- 
trict, borongh  of  Richmond,  permission  be,  and  the  same  is,  hereby  given 
to  the  Aatomobile  Club  of  America  to  conduct  speed  trials  for  automobiles 
on  the  Southside  Boulevard,  in  the  Fourth  Ward  of  the  borough  of  Richmond, 
on  Saturday,  May  SI,  1802(  between  the  hours  of  11  o'clock  a.  ih.  and  4  o'clock 
p.  m.,  or,  in  case  the  day  be  stormy,  on  the  first  clear  weekday  thereafter, 
between  the  same  hours,  and  that  during  said  hours  on  said  day  a  speed  of 
greater  than  eight  miles  per  hour  may  be  attained,  to  which  end  any  and 
all  ordinances  reg^ulating  the  speed  of  vehicles  are  hereby  suspended,  such 
suspensions  to  continue,  however,  only  tor  the  day  and  place  on  which  the 
privilege  herein  mentioned  and  conveyed  is  exercised :  and  provided,  further, 
that  the  said  Automobile  Club  of  America  furnish  all  proper  police  protection 
over  that  part  of  the  Southside  Boulevard  over  which  the  said  speed  trials 
are  to  be  conducted." 

The  precautions  taken  by  those  in  charge  of  the  speed  contests  to 
insure  safety  we^e  comprehensive  and  extraordinary.  The  surface  of 
the  roadway  was  smoothed  and  rolled.  A  bridge  was  lowered  so  as 
to  avoid  a  bump.  The  tracks  of  a  trolley  line  which  crossed  the 
course  were  covered  np,  and  traffic  by  cars  suspended  at  that  point 
during  the  contests.  The  streets  and  avenues  crossing  or  inter- 
secting the  boulevard  were  barricaded  by  board  fences.  Posts  were 
placed  on  one  side  of  the  boulevard,  and  ropes  strung  from  them 
along  the  entire  course.  A  telephone  line  was  erected,  and  electric 
gongs  put  up,  which  rang  continuously  whenever  an  automobile  was 
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running  on  the  course.  Flagmen  were  stationed  along  the  course, 
each  carrying  a  red  flag,  to  warn  people  of  the  approach  of  an  auto- 
mobile. More  than  a  hundred  policemen  belonging  to  the  city  force 
were  on  duty  guarding  the  course  and  keeping  people  off  it  during 
the  running  of  the  machines.  An  ambulance  and  a  hospital  or  emer- 
gency tent  were  provided,  supplied  with  ice,  medicines,  and  surgical 
appliances,  and  attended  by  physicians  and  trained  nurses ;  and  as  an 
extra  and  final  precaution,  but  one  automobile  was  allowed  on  the 
course  at  a  time,  each  finishing  its  exhibition  of  speed  before  another 
machine  was  permitted  a  trid. 

The*  plaintiff  was  voluntarily  present  at  the  speed  trials  as  a 
spectator.  She  came  there,  as  she  said,  "to  see  the  races."  She  re- 
sided about  five  miles  from  the  course,  and  in  company  with  her 
husband  and  another  lady  and  gentleman  drove  from  her  home  to 
the  village  of  Richmond,  and  went  thence  by  trolley  to  the  boulevard. 
Alighting  from  the  car  on  the  side  of  the  boulevard  where  the  ropes 
were  strung,  and  ascertaining  that  a  better  view  of  the  contests 
could  be  obtained  from  the  other  side,  the  party  lifted  the  ropes, 
passed  under  them,  crossed  the  boulevard,  and  stationed  themselves 
in  the  woods  adjoining  the  highway.  The  plaintiff  remained  in  the 
woods  until  the  casualty  occurred  which  constitutes  her  grievance. 
Many  automobiles  went  down  the  course  at  a  high  rate  of  speed  with- 
out mischance.  The  last,  and  apparently  the  fastest,  went  at  the  rate 
of  about  a  mile  a  minute,  a  machine  known  as  the  "Baker,"  operated 
by  Walter  C.  Baker  and  Edward  Denzer,  and  just  as  this  machine 
got  opposite  the  plaintiff  it  left  the  road,  ran  up  into  the  woods,  and 
by  physical  contact  and  collision  inflicted  the  plaintiff  with  the  per- 
sonal injuries  of  which  she  complains.  The  learned  trial  justice  sub- 
mitted the  case  to  the  jury  upon  the  theory  that  their  province  was 
confined  to  an  assessment  of  the  damages.  Without  entering  into 
details,  it  may  be  said  that  the  connection  of  the  appellants  with 
the  occurrence  was  such  that  liability,  if  it  exists,  attaches  to  all. 

The  serious  question  is  whether  they  were  liable  as  for  a  nuisance 
per  se.  I  think  they  were.  The  act  which  they  committed  was  un- 
lawful, and  inherently  dangerous  to  the  community,  and  constituted 
a  nuisance  in  law.  A  public  nuisance  may  be  defined  as  including  any- 
thing which  by  its  use  or  by  its  permitted  existence  necessarily 
threatens  or  works  annoyance,  harm,  inconvenience,  or  danger  to  a 
community  generally,  and  which,  by  reason  of  its  unlawful  character, 
may  be  remedied  by  public  prosecution.  Irrespective  of  its  public 
or  private  nature  a  nuisance  is  well  defined  in  21  American  &  English 
Encyclopedia  of  Law  (2d  Ed.)  p.  682,  as : 

"Literally  an  annoyance,  and  slgrnifles  Ui  law  sncb  a  nae  of  property  or  anch 
a  course  of  conduct  as,  irrespective  of  actual  trespass  against  others  or  of 
malldons  or  actual  criminal  Intent,  transgresses  the  Just  restrictions  upon 
use  or  conduct  which  the  proximity  of  other  persons  or  property  in  civil- 
ized communities  imposes  upon  what  would  otherwise  be  rightful  freedom." 

And  by  section  885  of  the  Penal  Code  a  public  nuisance  is  de- 
fined as: 

"A  crime  against  the  order  and  economy  of  the  state,  and  consists  in  un- 
lawfully doing  an  act,    •    •    •    which    •    •    •    (1)  annoys,  injures  or  en- 
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dangers  the  comfort,  repose,  healtb  or  s^ety  of  any  considerable  nnmber 
of  pertsona;  or  *  *  •  (4)  In  any  way  renders  a  considerable  number  of 
persons  Insecure  in  life,  or  the  nse  of  property." 

In  the  light  of  these  definitions,  it  seems  obvious  that  the  use  of 
a  public  highway  in  violation  of  law  and  in  a  manner  intrinsically 
dangerous  to  the  community  must  be  a  nuisance  as  matter  of  law. 

By  section  666  of  the  Penal  Code  it  is  made  a  misdemeanor  for 
any  person  to  operate  an  automobile  upon  any  public  highway  with- 
in any  city  or  incorporated  village  at  a  greater  rate  of  speed  than 
eight  miles  an  hour,  except  where  a  greater  rate  of  speed  is  permitted 
by  the  ordinance  of  a  city:  By  section  60  of  the  Greater  New  York 
Charter  in  force  at  the  time  (chapter  378,  p.  Zl,  Laws  1897,  as  amend- 
ed by  chapter  466,  p.  28,  Laws  1901),  it  was  provided  that,  subject 
to  the  Constitution  and  laws  of  the  state,  the  board  of  aldermen 
shall  have  power  to  regulate  the  use  of  streets  and  sidewalks  by  foot 
passengers,  and  to  regulate  the  speed  at  which  horses  shall  be 
driven  or  ridden,  and  at  which  vehicles  shall  be  propelled  in  the  streets. 
But  the  same  section  provides  that : 

"The  board  of  aldermen  shall  not  pass  any  special  ordinance  In  relation 
to  any  of  the  matters  mentioned  in  this  section.  All  ordinances  in  relation 
thereto  shall  be  'general  ordinances  which  may  either  apply  thronghont  the 
whole  city  or  throughout  specified  portions  thereof,"  etc. 

By  section  39  of  the  charter  (Laws  1901,  p.  20,  c.  466),  it  is  pro- 
vided that  every  legislative  act  of  the  board  of  aldermen  shall  be  by 
ordinance  or  resolution;  and  by  section  38  it  is  provided  that  the 
style  of  ordinances  shall  be: 

"Be  it  ordained  by  the  board  of  aldermen  of  the  dty  of  New  Tork,  as 
follows." 

The  resolution  under  which  the  appellants  acted  was  not  an  ordi- 
nance, and  certainly  was  not  a  general  ordinance.  It  was  not  couched 
in  the  style  decreed  by  the  charter.  It  had  no  general  scope  or  oper- 
ation at  all.  In  precise  and  exclusive  language  it  was  and  purported 
to  be  only  a  "permission"  or  "privilege"  conferred  upon  the  Auto- 
mobile Club,  and  upon  no  one  else,  to  conduct  speed  trials  in  the 
limited  locality  during  the  prescribed  period  of  time.  It  repealed 
no  ordinances  regulating  the  speed  of  vehicles,  and  it  could  mani- 
festly have  no  force  or  eflfect  as  against  the  injunction  of  the  positive 
law  of  the  state.  Indeed,  the  claim  of  the  appellant  the  city,  of  New 
York,  on  the  trial  and  on  this  appeal,  is  that  it  was  wholly  without 
sanction  of  law  and  ultra  vires.  Nor  is  there  any  claim  that  the 
use  of  the  boulevard  as  a  speedway  was  under  any  law  or  ordinance, 
while  the  evident  assumption  on  the  part  of  the  appellants  that 
local  legislation  was  necessary  to  authorize  the  speed  contests  is  an 
indication  pointing  to  the  contrary.  It  is  true  that,  by  subdivision  6, 
§  3,  c.  638,  p.  1316,  of  the  Laws  of  1904,  it  is  provided  that : 

"Local  authorities  may,  notwithstanding  the  other  provisions  of  this  section, 
set  aside  for  a  given  time  a  specified  public  highway  for  speed  tests  or 
races,  to  be  conducted  under  proper  restrictions  for  the  safety  of  the  publla" 

But  that  law,  not  being  in  force  at  the  time  of  the  plaintiff's  ac- 
cident has  no  application  and  no  significance,  except  possibly  as  a 
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legislative  declaration  that  its, subject-matter  was  not  a. part  of  the 
general  law  of  the  state  prior  to  its  enactment. 

In  Landau  v.  City  of  New  York,  180  N.  Y.  48,  72  N.  E.  631,  105 
Am.  St.  Rep.  709,  a  similar  resolution,  passed  by  the  board  of  alder- 
men of  the  city  of  New  York,  was  held  to  be  in  substance  and  effect 
only  a  license  or  permit.  In  that  case  the  resolution  purported  to 
suspend  for  a  limited  period  the  city  ordinances  forbidding  the  dis- 
charge of  fireworks,  and  under  its  authority  explosives  were  dis- 
charged upon  a  public  street  in  the  presence  of  an  immense  throng  in 
the  very  center  of  the  city  life,  to  the  injury  of  the  plaintiff.  It  was 
held  that  although  the  resolution  did  not,  as  in  this  case,  expressly 
confer  upon  any  one  alone  the  privilege  of  violating  the  law,  but 
conferred  it  generally  upon  political  parties  and  associations  during  a 
pending  campaign,  it  was  tantamount  to  a  municipal  invitation  to  do 
what  was  done,  and  should  be  regarded  in  law  as  the  granting  of  an 
unlawful  permit  for  that  purpose.  The  court  refrained  from  a  deter- 
mination of  the  vexed  question  whether  the  act  done  under  the  un- 
authorized permit  was  a  nuisance  as  matter  of  law,  saying  (page  55 
of  180  N.  Y.,  and  page  633  of  72  N.  E.  [105  Am.  St.  Rep.  709])  that: 

"SHreworks  In  certain  streets  may  or  may  not  be  a  nuisance,  accordini:  to 
the  circmnstances,  which  usually  present  a  question  of  fact  •  •  •  Fire- 
works exhibited  on  an  extensive  scale  In  a  great  thoroughfare,  in  the  midst 
of  a  large  city,  where  a  vast  multitude  of  people  is  assembled,  if  not  a 
nuisance  as  matter  of  law,  may  properly  be  found  such  as  matter  of  fact" 

There  is  an  essential  difference,  however,  between  the  permit 
granted  in  that  case  and  the  one  granted  herein.  The  permit  there 
did  not,  so  far  as  appears,  transgress  any  general  state  law  or  as- 
sume to  authorize  the  commission  of  a  criminal  offense.  The  en- 
tire control  of  the  question  of  discharging  fireworks  within  the 
municipal  jurisdiction  was  vested  by  charter  in  the  local  authority, 
and  there  was  no  element  of  criminality  involved  in  the  action  of  the 
licensees  beyond  the  violation  of  city  ordinances,  which  the  city  it- 
self had  assumed  to  suspend  for  their  personal  benefit  and  to  render 
temporarily  inoperative  as  to  the  special  class  of  privileged  offenders. 

I  do  not  overlook  the  fact  that  what  was  done  in  this  case  might 
have  been  legalized,  in  part  at  least,  by  the  passage  of  a  proper  gen- 
eral ordinance.  It  may  well  be  conceded  that  no  more  suitable 
place  could  have  been  found  in  the  city  for  the  exhibition  of  unlimited 
speed  than  the  remote  and  isolated  spot  which  was  chosen,  and  that 
no  greater  care  or  caution  could  be  reasonably  expected  than  were 
exercised  by  the  appellants.  That  care  and  caution  may  be  fairly 
regarded  as  the  exercise  of  the  utmost  vigilance  of  which  the  human 
mind  is  capable,  but  it  was  displayed  in  the  performance  of  a  crim- 
inal act.  The  evidence  is  harmonious  and  undisputed,  leaving  no  con- 
troverted question  of  fact  for  the  solution  of  practical  men.  All  the 
appellants  contributed  to  the  act  by  personal  control  and  supervision, 
by  the  expenditure  of  both  private  and  city  money  in  its  accom- 
plishment, and  even  by  the  aid  of  city  officials  in  various  depart- 
ments in  knowing  executive  administration.  What  was  done  under 
the  resolution  of  the  board  of  aldermen  must  be  regarded  in  the  light 
of  the  undisputed  proof  as  being  the  very  thing  which  was  designed 
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and  contemplated  by  the  parties.  A  portion  of  a  public  street  in  de- 
fiance of  public  penal  law  was  practically  boxed  up  for  the  time  being, 
for  the  exclusive  use  of  a  single  private  club,  to  the  exclusion  of  the 
general  public,  and  racing  machmes  of  minimum  weight  and  maxi- 
mum power  were  propelled  at  unlimited  speed  under  conditions 
which  indicated  that  those  in  charge  fully  appreciated  the  fact  that 
danger  to  human  life  was  imminent,  and  which  the  sequel  demon- 
strated were,  in  the  extreme  of  caution,  still  incompatible  with  the 
safety,  not  only  of  those  who  might  chance  to  be  in  the  invaded 
highway,  but  even  of  persons  intrenched  within  the  vantage  of 
neighboring  private  property. 

The  city  is  liable  for  the  consequences  of  the  unauthorized  act  of 
the  board  of  aldermen.  The  subject-matter  of  the  resolution  was 
within  the  jurisdiction  of  the  board,  and  it  had  ample  power  to  regu- 
late and  control  the  use  of  the  highway  within  lawful  limitations. 
As  was  said  in  Speir  v.  City  of  Brooklyn,  139  N.  Y.  6,  12,  34  N.  E. 
727,  21  L.  R.  A.  641,  36  Am.  St.  Rep.  664: 

"The  ordinances  passed  were  not  ultra  vlree  In  the  sense  that  it  was  not 
within  the  power  or  authority  of  the  corporation  to  act  in  reference  to  the 
subject  under  any  circumBtances.  See  Dillon  on  Mun.  Corp.  {  963  et  seq.  It 
la  the  settled  doctrine  of  the  courts  that  a  municipality  is  not  bound  merely 
by  the  assent  of  its  executive  officers  to  wrongful  acts  of  third  persons,  nor 
could  the  mayor  bind  the  city  by  a  permit,  for  the  granting  of  which  be  had 
no  color  of  authority  from  the  common  council,  and  which  was  not  within 
the  general  scope  of  his  authority.  Thayer  v.  City  of  Boston,  10  Pick.  611, 
31  Am.  Dec.  157.  If  the  permit  was  In  fact  authorized  by  the  ordinance, 
the  city  would,  as  we  conceive,  be  liable,  although  the  particular  act  author- 
ised was  wrongful.  For  a  mistake  in  the  exercise  of  its  powers,  or  by  act- 
ing In  excess  of  its  powers  upon  a  subject  within  Its  jnrlsdlctlon,  whereby 
third  persons  sustain  an  Injury,  there  seems  to  be  no  reason  in  Justice  which 
should  deny  the, injured  party  reparation.  The  common  council  is  tiie  goT- 
eming  body.  It 'represents  the  corporation,  and  Its  acts  are  the  acts  of  the 
corporation  when  they  relate  to  subjects  over  which  the  corporation  has  Juris- 
diction. It  is  true  that  the  power  to  pass  ordinances  and  to  regulate  the  use 
of  fireworks  did  not  embrace  a  power  to  authorize  or  legalize  nuisances. 
But,  If  the  ordinance  transcended  the  power  of  the  common  ooondl  in  this 
respect,  the  misconstruction  of  the  common  council  of  the  extent  of  its  powers 
in  dealing  with  the  subject,  which  was  concededly  wittiin  Its  power  of  regula- 
tion, does  not,  we  think,  within  any  Just  view  of  municipal  exemption  from 
the  consequences  of  unauthorized  and  wrongful  acts  of  the  governing  body, 
exempt  the  city  from  liability." 

See,  to  the  same  general  effect,  Cohen  v.  Mayor,  etc.,  of  New  York, 
113  N.  Y.  532,  21  N.  E.  700,  4  L.  R.  A.  406,  10  Am.  St.  Rep.  506. 

It  is  urged  by  the  learned  counsel  for  the  appellant  the  Automobile 
Club  of  America  that  the  plaintiff's  injuries  were  not  the  proximate 
result  of  the  excessive  speeding ;  that  there  was  no  necessary  causal 
connection  between  the  conduct  of  the  contests  and  the  erratic 
movements  of  the  Baker  machine ;  and  that,  if  there  was,  it  presented 
a  question  of  fact  for  the  jury,  and  not  one  of  law  for  the  court.  The 
same  claim  might  be  made  with  equal  force,  had  the  plaintiff  been  run 
down  in  the  highway.  It  is  obvious  that  an  automobile  traveling  at 
only  8  miles  an  hour  could  run  over  a  pedestrian,  but  that  fact  would 
be  no  defense  to  a  wrongdoer  speeding  at  the  rate  of  60  miles  an  hour, 
on  a  theory  that  no  causal  connection  existed  between  the  speed 
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and  the  injury.  There  was  no  direct  evidence  of  the  reason  why  the 
Baker  machine  left  the  course  and  went  into  the  woods,  and  the  par- 
ties have  assumed  upon  the  argument  that  those  who  were  driving 
it  in  some  manner  lost  control  of  it.  The  two  men  who  were  operat- 
ing the  machine  were  taken  from  it  unhurt,  and  neither  was  called 
to  testify.  In  fact,  the  appellants  made  no  attempt  to  ascribe  the 
accident  to  an  innocent  or  lawful  agency,  or  to  prove  that  it  oc- 
curred from  the  negligence  of  these  men  or  either  of  them.  The  re- 
strictions of  law  against  high  speed  are  in  the  interests  of  safety,  and 
indicate  that  in  law  an  excessive  speed  is  regarded  as  conducive 
of  danger.  I  think  that  the  plaintiff  established  a  prima  facie  case 
on  this  branch  when  she  proved  the  violation  of  the  law  and  the 
coincident  disaster,  and  that,  in  the  absence  of  all  exculpatory  proof 
tending  to  show  that  the  accident  would  have  been  as  likely  to  occur 
had  the  statutory  rate  of  8  miles  per'  hour  been  maintained,  there 
was  no  disputed  fact  for  submission  to  the  jury.  Whether  the  ma- 
chine that  did  the  mischief  was  in  incompetent  hands  or  defective  in 
constructiofl,  of  which  there  is  no  proof,  and  such  incompetency 
or  defect  constituted  a  proximate  cause  of  the  accident,  the  ill^^ 
rate  of  speed  was  clearly  an  efficient  proximate  cause,  in  the  absence 
of  all  proof  to  the  contrary,  which  rendered  those  liable  who  were  re- 
sponsible for  it.  Ring  v.  City  of  Cohoes,  77  N.  Y.  83,  33  Am.  Rep. 
574;  Ivory  v.  Town  of  Deerpark,  116  N.  Y.  476,  483,  22  N.  E.  1080. 

It  seems  clear  to  me  that  any  other  view  would  necessarily  impose 
upon  the  plaintiff  the  burden  of  proving  affirmatively,  as  a  part  of 
her  cause  of  action,  that  the  men  in  charge  of  the  machine  would  not 
have  lost  control  of  it  if  it  had  been  running  at  the  rate  of  only  8 
miles  an  hour,  instead  of  60.  This  is  something  which  neither  she 
nor  the  jury  could  know,  and  it  would  be  unreasonable  to  impose  up- 
on a  plaintiff  the  establishment  of  a  fact  which  rests  wholly  upon 
hypothetical  conjecture,  Had  the  accident  resulted  from  the  un- 
controlled or  uncontrollable  movements  of  a  machine  traveling  at 
the  lawful  rate,  the  plaintiff  would  have  been  required,  of  course,  to 
prove  negligence  affirmatively ;  but  happening,  as  it  did,  in  the  com- 
mission of  a  criminal  offense,  the  burden  was  on  the  perpetrators  to 
prove,  if  it  be  possibly  provable,  that  it  would  have  happened  just 
the  same,  had  they  obeyed  the  law,  instead  of  violating  it.  What  the 
plaintiff  need  not  prove,  in  order  to  make  out  a  case,  need  not  be 
submitted  to  a  jury  for  determination. 

The  fact  that  the  plaintiff  was  a  voluntary  spectator  of  the  con- 
tests does  not  deprive  her  of  the  right  to  recover.  A  different  ques- 
tion might  have  been  {^resented,  had  she  stationed  herself  upon  the  high- 
way, where  the  hazard  was  obvious ;  but  where  she  was  she  had  no 
reason  to  apprehend  danger.  Similar  immunity  may  not  be  accorded 
to  the  defendants,  who  were  the  active  wrongdoers,  and  as  such  sub- 
ject to  the  rule  referred  to  in  Landau  v.  City  of  New  York,  supra, 
in  relation  to  accidents  from  unauthorized  public  displa3rs,  tiiat: 

"Wboevw  la  responsible  for  them  must  run  the  rUk  of  UabUlty  for  the 
oonsequences,  so  far  as  tb^  result  In  Injury  to  person  or  proper^." 

It  is  possible  that  a  different  view  might  be  taken,  had  it  appeared 
that  the  plaintiff  knew  or  had  any  reason  to  know  the  unlawful  nature 
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of  the  contests.  There  is,  however,  nothing  in  the  case  tending  to 
indicate  that  she  was  aware  that  they  were  not  being  conducted  under 
the  operation  and  sanction  of  a  general  ordinance,  or  by  virtue  of  a 
legal  and  valid  permit.  She  did  not  participate  in  the  contests  in 
any  way,  and  her  mere  presence  in  the  woods  cannot  be  regarded  in  a 
legal  sense  as  contributing  to  the  accident,  assuming  for  the  moment 
tluit  freedom  from  contributory  negligence  as  an  essential  foctor  in  her 
case. 
The  judgment  and  order  should  be  affirmed. 

Jodgment  and  order  affirmed,  with  costs.    All  ooncor. 


(109  App.  Div.  814.) 

HBSLIN  T.  LAKE  CHAMPLAIN  A  M.  B.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    December  6,  1905.) 

Pkkadino— Bnx  ow  Pabtioulabb— Injvbt  to  BitPLorft— Dkfictivb  Eroike. 

Id  an  action  against  a  railroad  company  for  the  death  of  a  fireman, 
killed  by  the  esploslon  of  his  engine,  the  complaint  alleging  that  the  ac- 
cident was  cansed  by  the  neglect  of  defendant  in  permitting  the  use  of 
the  engine  while  in  a  "weak,  dangerous,  defective,  and  unsafe  condition, 
and  unfit  for  use  because  of  such  weakness,  want  of  repair,  and  strength 
to  do  the  work  assigned  it,  because  of  its  brakes,  levers,  throttleti, 
valves,  and  other  parts  being  out  of  repair,  defective,  and  unsafe,"  de- 
fendant Is  entitled  to  a  bill  of  particulars. 

[Ed.  Note,— For  cases  In  point,  see  voL  88,  Cent  Dig.  Pleading,  {  956.] 

Appeal  from  Special  Term,  Essex  County. 

Action  by  Mary  A.  Heslin,  administratrix  of  Arthur  J.  Heslin, 
deceased,  against  the  Lake  Champlain  &  Moriah  Railroad  Com- 
pany. From  an  order  denying  defendant's  motion  for  a  bill  of  par- 
ticulars, it  appeals.    Reversed. 

Argued  before  PARKER,  P.  T.,  and  SMITH,  CHASE,  CHES- 
TER, and  KELLOGG,  JJ. 

Pyrke  &  Dudley,  for  appellant. 

Weeds,  Conway  &  Cotter,  for  respondent. 

SMITH,  J.  The  plaintiff's  intestate  was  a  fireman  upon  one  of  the 
defendant's  engines.  On  or  about  the  5th  day  of  October  the  engine 
exploded,  thereby  causing  his  death.  The  action  is  brought  for 
damages,  upon  the  claim  that  the  death  was  caused  by  the  negligence 
of  the  defendant.  The  allegation,  of  which  a  bill  of  particulars  is 
asked,  is  contained  in  the  third  paragraph  of  the  complaint.  It  is 
there  alleged  that  the  accident  was  caused  "by  the  fault,  neglect,  and 
want  of  care,  on  the  part  of  the  defendant,  its  officers,  superintendents, 
managing  agents,  and  employes,  in  using  or  permitting  the  use  of  said 
engine  while  in  a  weak,  dangerous,  defective,  and  unsafe  condition, 
and  unfit  for  use  because  of  such  weakness,  want  of  repair,  and 
strength  to  do  the  work  assigned  it,  because  of  its  brakes,  levers, 
throttle,  valves  and  other  parts  being  out  of  repair,  defective,  and 
imsafe."  The  defendant  has  moved  that  the  plaintiff  be  required  to 
furnish  a  bill  of  particulars  in  which  she  shall  state  definitely  and  with 
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certainty  in  what  respect  she  claims  that  the  said  engine  was  "weak, 
dangerous,  defective,  and  unsafe,  and  unfit  for  use,  and  what  brake, 
lever,  throttle,  valve,  or  other  part  thereof  were  out  of  repair,  defect- 
ive, and  unsafe  and  unfit  for  use,  and  in  what  respect  the  same  were 
out  of  repair,  defective  and  unsafe." 

In  Burke  v.  Frenkel,  95  App.  Div.  89,  88  N.  Y.  Supp.  517,  it  was 
held,  in  an  action  to  recover  by  a  guest  in  defendant's  hotel  for  in- 
jury caused  by  the  falling  of  a  window  in  which  it  was  alleged  that 
the  window  and  the  appliances  were  "defective,  worn  and  rotten,  and 
otherwise  oat  of  repair,"  that  the  plaintiff  should  be  required  to 
state  in  what  particulars  the  window  and  its  appliances  were  defect- 
ive, worn,  rotten,  or  out  of  repair.  The  principle  of  that  decision 
must  determine  this  motion.  The  happening  of  an  accident  is  no  in- 
dication of  negligence,  except  in  a  peculiar  class  of  cases  to  which  the 
doctrine  of  "res  ipsa  loquitur"  has  been  applied.  The  object  of  a  com- 
plaint is  to  notify  the  defendant  of  the  specific  fault  of  which  the 
plaintiff  complains.  This  plaintiff  has  been  given  full  opportunity  tu 
examine  this  engine  with  her  expert,  and  it  is  fair  that  the  defend- 
ant should  be  apprised  of  the  respect  in  which  negligence  is  charged 
by  the  plaintiff,  to  the  end  that  it  may  be  prepared  to  meet  such  claim 
upon  the  trial.  The  fact  that  the  plaintiff  is  an  administratrix  with  no 
personal  knowledge  of  the  details  of  her  cause  of  action  does  not  au- 
thorize us  to  overlook  the  purpose  of  a  pleading  or  authorize  plaintiff 
to  make  general  allegations  in  her  complaint  of  which  she  confesses 
she  has  no  specific  proof,  and  trust  to  the  finding  of  a  cause  of  ac- 
tion from  the  defendant's  witnesses  upon  the  trial. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  without  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted  requiring  the  plaintiff  to  state  definitely  in  what  respect  it 
is  claimed  that  the  engine  was  weak,  dangerous,  unsafe,  and  unfit 
for  use,  and  what  brake,  lever,  throttle,  valve,  or  other  part  thereof 
was  out  of  repair,  defective,  unsafe,  or  unfit  for  use,  without  costs. 
All  concur. 


(48  Misc.  R^  823.) 

In  re  WHEELBR. 

(Surrogate's  Court,   Suffolk   County.    September,   1905.) 

BXKOTTTORS     AVD    AOXIllIBrSATOBS— SALE     OT     DEOKDKNT'S     LaND— PcrmOIT — 

Aukndkeht. 

Under  Code  Civ.  Proc.  {  2754,  providing  that  on  application  to  sell  real 
estate  of  a  decedent,  If  It  appear  to  the  surrogate  that  any  person 
claiming  an  Interest  Is  not  named  in  the  petition,  the  dtatlon  must  also 
be  directed  to  him,  the  omlaslon  to  name.  In  a  petition  for  the  sale  of 
real  estate,  one  claiming  an  interest  under  the  heirs  of  the  decedent,  is 
not  fatal;  but  the  petition  may  be  amended  or  supplemental  citation 
issued. 

In  the  matter  of  the  application  of  Wesley  J.  Wheeler  for  the  sale 
of  the  real  estate  of  Prank  P.  IQng,  deceased.  Motion  to  dismiss 
petition  denied. 

Percy  L.  Housel,  for  the  motion. 
Timothy  M.  Grilling,  opposed. 
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BELPORD,  S.  This  is  a  proceeding  for  the  mortgage,  lease,  or 
sale  of  decedent's  real  estate  for  the  payment  of  his  debts.  Upon 
the  return  day  of  the  citation,  all  parties  named  in  the  petition  hav- 
ing been  properly  served  and  a  special  guardian  being  appointed  for 
the  infants  cited,  the  matter  was  adjourned  to  a  day  certain,  at  which 
time  the  moving  party  herein  appeared  specially  for  the  sole  pur- 
pose of  moving  for  the  dismissal  of  the  petition  upon  the  ground  of 
defects  or  omissions  therein  going  to  the  jurisdiction  of  the  court. 
The  omission  insisted  upon  as  fatal  to  the  further  progress  of  the 
proceeding  is  the  failure  to  name  in  the  petition  one  Nicholas  J. 
Kearney,  a  person  claiming  under  the  heirs  of  the  decedent.  With- 
out passing  upon  the  question  of  the  right  of  the  moving  party  to 
make  himself  a  party  to  the  proceeding  to  the  sole  extent  and  for  the 
sole  purpose  of  having  the  proceeding  thrown  out  of  court  alto- 
gether, I  am  of  the  opinion  that  the  Code  of  Civil  Procedure,  if  not 
explicitly,  at  least  by  plain  implication,  makes  provision  for  the  very 
condition  that  is  presented  here.  Had  this  omission  been  known  at 
the  time  of  the  presentation  of  the  petition,  it  would  still  have  been 
the  surrogate's  duty  to  have  cited  this  party,  even  though  not  named 
in  the  petition.    Section  2764  of  the  Code  provides  that : 

"^f,  upon  the  Inquiry,  it  appears  to  the  surrogate,  that  any  heir  or  devisee, 
or  person  claiming  an  Interest  In  the  pr(^)erty  under  an  heir  or  devisee,  1b 
not  named  in  the  petition,  the  citation  must  also  be  directed  to  him." 

If  the  mere  failure  to  name  an  interested  party  in  the  petition  were 
fatal  upon  the  question  of  jurisdiction,  then  it  would  be  the  surro- 
gate's duty  to  dismiss  the  proceeding  not  to  cite  the  party;  and  if 
the  surrogate  has  power  to  so  act  upon  the  presentation  of  the  peti- 
tion, why  not  at  any  stage  of  the  proceeding  prior  to  any  order  af- 
fecting the  sale  of  the  premises  themselves  ?  It  is  not  disputed  that, 
if  such  an  order  had  been  made  prior  to  the  discovery  of  this  omis- 
sion, the  order  would  have  been  void.  But  that  is  not  the  case  pre- 
sented here.  No  order  of  any  kind  aflEecting  the  premises  has  been 
entered.  It  is  now  within  the  knowledge  of  the  court  that  Kearney 
is  a  proper  party  to  this  proceeding;  and  if  the  court  with  such 
knowledge  at  the  time  of  the  presentation  of  the  petition  might  have 
directed  the  original  citation  to  him,  though  not  named  in  the  peti- 
tion, why  may  the  court  not  now  direct  a  supplemental  citation  to  him 
upon  the  same  knowledge  and  to  the  same  end.  Nor  is  authority 
for  this  position  wanting.  Matter  of  Ibert,  48  App.  Div.  610,  62 
N.  Y.  Supp.  1051,  is  I  think  directly  in  point.    The  court  here  says : 

"The  Code  of  Civil  Procedure  contemplates  the  bringing  In  of  parties, 
after  inquiry,  by  the  surrogate  If  it  then  appear  that  such  person  or  persons 
claim  an  Interest  in  the  property  affected  by  the  proceeding,  either  as  hetr 
or  devisee,  or  as  one  who  claims  imder  or  through  them." 

I  am  of  the  opinion  that  the  petitioner  can  either  amend  his  peti- 
tion by  inserting  the  name  of  this  party  and  reciting  his  interest  in 
the  premises,  or,  upon  proper  affidavits  presented  to  the  court,  can 
ask  for  a  supplemental  citation  directed  to  him. 

The  motion  to  dismiss  is  therefore  denied. 

Motion  denied. 
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In  re  LOWGRKI!  et  aL 

(Sorrogate's  CiOTirt,  Suffolk  Connty.    September,  1005.) 

1.  BzKOUTOBS  aud  ADKunBTs^TOBa  —  OuLiKS  AoAiNBT  BsxAiB  —  Saxb  or 
Bbat.tt. 

The  mortgagor  gave  to  an  attorney  money  to  pay  tbe  mortgage.  The 
party  receiving  it  converted  It  to  his  own  nee,  and  for  years  continued  to 
pay  Interest  to  tbe  mortgagee.  Held,  that  he  became  the  attorney  of 
the  mortgagor,  and,  having  misapplied  It,  became  Indebted  to  him  In 
tbe  amount  thereof,  and,  on  the  death  of  both,  the  executors  of  the  mort- 
gagor were  creditors,  within  Code  Civ.  Proc.  |  2760,  and  entitled  to 
maintain  a  proceeding  for  the  sale  of  the  agenf s  real  estate  to  pay  tbe 
debt 

i,  LnoTATioN  or  Actiors— AcKNowiJiDoiaENT  ov  Debt. 

Where  a  mortgagor  gave  certain  money  to  an  attorney  to  pay  the  mort- 
gage, and  the  attorney  converted  it  to  his  own  use,  but  continued  to  pay 
the  interest  on  the  mortgage  debt,  such  payment  of  Interest  prevented 
tbe  statute  of  limitations  from  running  on  the  mortgage  debt,  and  on  the 
dalm  against  the  attorney  for  the  converslcm  of  the  money,  and  was  an 
acknowledgment  on  his  part  of  the  debt 

[Ed.  Note. — For  cases  in  point  Me  toL  88,  Cent  Dig.  UmltatioD  of 
Actions,  I  622.] 

In  the  matter  of  the  application  of  Catharine  A.  Lowerre  and  Mary 
A.  Robbins,  for  leave  to  mortgage,  lease  or  sell  real  estate  of  John  R. 
Reid  to  pay  debts.    Application  granted. 

Nicoll  &  Young,  for  petitioners. 

Eugene  Fishel  (Walter  H.  Jaycox,  of  counsel),  for  administrator. 

BELFORD,  S.  This  is  a  special  proceeding  brought,  under  sec- 
tion 2750  of  the  Code,  for  the  sale  of  the  real  estate  of  John  R.  Reid, 
deceased,  for  the  payment  of  a  debt  alleged  to  be  due  the  petitioners 
as  executors  of  the  will  of  James  Bulger,  deceased.  The  allegation 
of  the  petitioners  as  to  the  debt  is  as  follows:  The  sum  of  $3,500 
and  interest  was  due  and  owing  from  said  John  R.  Reid  to  said 
James  Bulger  in  his  lifetime  and  to  your  petitioners  after  his  death ; 
said  claim  being  for  money  paid  by  said  James  Bulger  to  said 
John  R.  Reid  on  or  about  the  12th  day  of  April,  1883,  for  the  pur- 
pose of  paying  the  same  to  one  Marietta  Purdy,  and  being  the 
amount  due  and  unpaid  on  a  bond  and  mortgage  held  and  owned  by 
her,  which  said  mortgage  was  a  lien  upon  certain  real  property  then 
owned  by  said  James  Bulger  and  which  said  sum  the  said  John  R. 
Reid  failed  and  neglected  to  pay  to  said  Marietta  Purdy,  but  retained 
the  same  and  applied  the  same  to  his  own  use  without  the  knowledge 
of  the  said  James  Bulger.  The  evidence  offered  by  petitioners  to 
establish  their  claim  is  substantially  as  follows :  The  witness  Hobby 
testifies  that  in  1883  he  had  charge  of  Mr.  Bulger's  business  and 
bank  account,  and  that  in  April  of  that  year  he  drew  a  check  for  Mr. 
Bulger  to  the  order  of  Marietta  Purdy  for  $3,600,  in  pajmient  of  the 
mortgage  on  the  Pearsall  farm  (conceded  to  be  the  mortgage  in 
question),  and  that  he  handed  the  check  to  Mr.  Bulger;  that  the 
check  was  afterward  paid  by  the  bank  on  which  it  was  drawn  and 
was  finally  returned  to  Mr.  Bulger  by  the  bank  when  his  book  was 
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balanced  about  a  year  after  it  was  drawn.  The  witness  George  H. 
Todd  testifies  that  he  was  formerly  an  employ^  of  Mr.  Bulger's ;  that 
some  time  in  the  spring  of  1883  he  went  with  Mr.  Bulger  to  Judge 
Reid's  office;  and  that  Mr.  Bulger  on  that  occasion  handed  Judge 
Reid  an  envelope  with  a  paper  inclosed  therein,  and  that  Mr.  Bulger 
said  to  Judge  Reid  that  he  would  find  in  the  envelope  a  check  lor 
$3,600,  for  the  mortgage  on  the  Pearsall  place,  held  by  Mrs.  Purdy, 
of  Amityville.  He  further  testifies  that  Judge  Reid  opened  the 
envelope,  took  out  and  inspected  the  inclosure  which  to  the  wit- 
ness looked  like  a  check ;  that  Mr.  Bulger  said,  "Now  that  takes  the 
black  eye  off  the  Pearsall  place";  and  that  to  this  remark  made  by 
Mr.  Bulger,  Judge  Reid  repUed,  "Yes,  that  wipes  all  the  stain  out." 

None  of  this  testimony  is  contradicted.  The  check  itself  was  not 
produced,  but  its  absence,  after  so  long  a  time,  is  accounted  for  by 
one  of  the  witnesses,  John  H.  Bulger,  who  says  that  a  number  of  old 
checks  of  Mr.  Bulger's  were  destroyed  while  in  his  custody,  and  that 
he  has  made  diligent  search  for  this  check  but  is  unable  to  find  it. 
It  would  be  natural  to  presume  from  the  foregoing  facts  that  the 
money  represented  by  this  check  was  paid  to  Mrs.  Purdy,  but  Mrs. 
Purdy  was  examined  as  a  witness  and  testified  that  she  never  re- 
ceived the  principal  of  the  mortgage  from  Judge  Reid  nor  from  Mr. 
Bulger,  nor  from  his  legal  representatives,  but  that  the  mortgage, 
being  unpaid,  was  foreclosed  in  the  year  1904,  after  the  death  of  both 
Judge  Reid  and  Mr.  Bulger,  and  that  the  amount  due  was  paid  on 
the  foreclosure  and  sale  of  the  mortgaged  premises.  We  have,  there- 
fore, this  chain  of  facts  uncontradicted:  First.  The  check  for  the 
amount  of  the  mortgage  was  drawn.  Second.  It  was  deUvered  to 
Judge  Reid.    Third.  Mrs.  Purdy  never  received  the  money. 

From  this  evidence  it  is  impossible  to  reach  any  other  conclusion 
than  that  Judge  Reid  received  the  money.  But  this  is  not  all.  It 
appears  by  the  testimony  of  Mrs.  Purdy  that  Judge  Reid  continued 
to  pay  her  the  interest  on  it  every  year  from  the  time  the  mortgage 
was  assigned  to  her  by  Judge  Reid  as  administrator  of  James  Reid,  in 
1871,  to  the  date  of  his  death,  in  1902,  a  year  and  six  months  subse- 
quent to  the  death  of  Mr.  Bulger.  In  confirmation  of  this  statement 
she  produces,  and  there  were  received  in  evidence,  nine  letters  which 
were  written  and  sent  to  her  by  Judge  Reid  between  1894  and  1902, 
inclusive,  in  all  of  which  he  mentions  the  interest  on  this  mortgage, 
and  in  several  of  which  he  refers  to  a  check  which  he  incloses  for 
$175  yearly  interest.  Three  of  these  letters  were  written  subsequent 
to  Mr.  Bulger's  death.    On  April  1,  1901,  he  writes : 

"Inclosed  please  find  cbeck  to  cancel  Interest  on  Pearsall  mortgage  to  date. 
The  mortgage  will  not  be  paid  off  during  the  coming  year." 

In  February,  1902,  he  writes : 

"The  parties  responsible  do  not  wish  to  pay  the  principal  of  the  Pearsall 
mortgage  this  year.  When  they  want  to  pay  the  principal  you  will  have  at 
least  thiee  months'  prior  notice.  I  will  have  the  Interest  for  you  when  it 
Is  due.    I  will  mall  yon  check  on  or  about  the  first  of  April." 

On  the  26th  of  March,  1902,  he  writes,  inclosing  the  check  for  the 
interest.  In  some  of  these  letters  bespeaks  of  having  received  a  draft 
for  the*money  which  he  offers  to  send  or  to  hold  till  she  calls  at 
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his  office.  Now,  if  such  drafts  had  actually  beea  received  by  Judge 
Reid,  there  would  be  some  foundation  for  a  possible  supposition  that 
the  $3,500  check  had  been  disposed  of  in  some  mysterious  way,  and 
that  after  all  Mr.  Bulger  had  not  carried  out  his  purpose  of  paying 
the  mortgage  and  taking  the  "black  eye"  oflF  the  farm.  And  it  is 
obvious  that  some  of  these  drafts  must  have  been  received  from  the 
executors  after  Mr.  Bulger's  death.  But  both  the  executors  were 
sworn  as  witnesses,  and  both  testified  that  no  such  drafts  had  been 
made,  so  that  the  conclusion  is  inevitable  that  Judge  Reid  paid  of 
his  own  volition  and  out  of  his  own  pocket  the  interest  on  the  mort- 
gage for  the  two  years  1901  and  1902,  and  little  room  is  left  for  doubt 
that  he  did  the  same  for  all  the  years  prior  thereto  and  subsequent 
to  the  delivery  of  the  $3,500  check  to  him.  I  am  therefore  unable 
to  reach  any  other  conclusion  than  that  Judge  Reid  received  and  ap- 
plied to  his  own  use  this  money.  The  mortgage  remained  a  lien  up- 
on Mr.  Bulger's  land.  He  subsequently  conveyed  the  land  with  a 
warranty  that  it  was  free  of  incumbrance,  and  of  course  he  and  his 
estate  were  and  are  liable  upon  the  covenant.  Accepting  this  money 
from  Mr.  Bulger,  for  the  purpose  for  which  Mr.  Bulger  paid  him  the 
money,  constituted  Judge  Reid  the  attorney  for  Mr.  Bulger.  Mr. 
Bulger  evidently  trusted  him  and  placed  the  money  in  his  hands  for 
the  purpose  of  extinguishing  the  mortgage,  expecting  him  to  do 
whatever  was  necessary  to  be  done  to  accomplish  this  result. 

It  is  suggested  that  there  appears  to  have  been  no  request  made 
by  Mr.  Bulger  for  a  satisfaction  piece  to  have  been  furnished  him  or 
any  request  that  the  bond  and  mortgage  should  be  delivered  to  him 
after  payment,  but  it  is  evident  that  Mr.  Bulger's  trust  in  Judge  Reid 
was  full  and  complete.  It  appears  from  the  testimony  of  Todd  that 
he  went  with  Mr.  Bulger  to  Judge  Reid's  office  on  many  occasions  on 
legal  business,  and  Mr.  Bulger  could  fairly  assume  that  Judge  Reid 
would  do  all  that  it  was  necessary  and  proper  for  him  to  do  under 
the  circumstances.  Having  accepted  the  money  and  agreed  with 
Mr.  Bulger  as  to  the  disposition  of  it,  thenceforth  he  was  the  attorney 
for  Mr.  Bulger  and  having  misapplied  the  money  he  was  liable  for  it 
without  any  demand.  The  language  of  Wood  v.  Young,  141  N.  Y. 
217,  36  N.  E.  193,  seems  to  completely  lit  this  case : 

"The  facts  of  the  case  establish  no  other  legal  relation  between  the  parties 
than  that  of  debtor  and  creditor." 

It  was  the  ordinary  case  of  the  receipt  of  money  from  one  to  and 
for  the  use  of  another  in  which  the  duty  rests  upon  the  party  receiv- 
ing the  money  from  the  moment  of  its  receipt  to  pay  it  over  to  the 
party  for  whose  use  it  was  received.  It  was  Mr.  Bulger's  money. 
Judge  Reid  had  no  lien  upon  it,  no  right  to  retain  it,  nor  any  trust 
duty  to  discharge  in  respect  to  it.  The  law  imposed  upon  him  the 
obligation  to  pay  it  over  to  Mrs.  Purdy  as  soon  as  it  was  received, 
or  at  least  within  a  reasonable  time,  and  the  obligation  of  the  party 
who  has  received  the  money  in  such  cases  to  pay  it  over  and  his 
liability  in  an  action  to  recover  the  samt  without  any  demand  before 
suit  has  been  firmly  settled  by  a  long  line  of  cases,  so  that  I  decide 
that  the  debt  is  clearly  established,  and  that  no  demand  was  neces- 
sary before  instituting  the  proceeding.  ' 
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The  answer  of  the  administrator  sets  up  as  a  complete  defense  to 
this  proceeding  the  statute  of  limitations,  and  we  are  met  with  the 
question  as  to  whether  or  not  the  yearly  payments  of  interest  to  Mari- 
etta Purdy  constituted  such  payment  as  will  take  this  debt  out  of 
the  statue  of  limitations.  Why  were  these  payments  made  to  Mariet- 
ta Purdy  ?  What  was  the  object  of  their  payment  ?  Plainly  and  ob- 
viously to  prevent  any  action  on  Mr.  Bulger's  part.  Having  placed 
this  money  in  Judge  Reid's  hands,  Mr.  Bulger  has  a  right  to  assume 
that  his  instructions  with  reference  to  the  disposition  of  the  fund  had 
been  fully  carried  out.  And  Mrs.  Purdy,  receiving  her  interest  from 
year  to  year  with  unfailing  regularity,  would  have  no  reason  to  make 
any  demand  upon  Mr.  Bulger.  And  it  seems  to  me  that  this  brings 
the  case  fairly  within  the  doctrine  of  Wakeman  v.  Sherman,  9  N.  Y. 
85,  where  it  is  held: 

"Tbat  to  revive  a  demand  ttins  barred  there  most  be  an  ezpreee  promise 
to  pay,  *  *  *  or  an  acknowledgment  of  the  debt  as  anbaistlng  •  •  • 
made  to  the  creditor  or  some  one  acting  for  him,  or,  If  made  to  a  third  per- 
son, mnst  be  calculated  and  Intended  to  Influence  the  action  of  the  creditor." 

The  pa3mient  of  the  interest  to  Mrs.  Purdy  must  have  been  with  the 
purpose  to  prevent  action  by  Mr.  Bulger  to  compel  the  restitution  of 
the  money.  It  was,  so  far  as  the  acknowledgment  of  the  debt  was 
concerned,  equivalent  to  a  payment  direct  to  Mr.  Bulger.  When  Mr. 
Bulger  paid  to  Judge  Reid  the  money  that  was  to  go  to  Mrs.  Purdy, 
a  right  of  action  against  Judge  Reid  arose  in  her  favor  to  recover 
the  money,  and  she  could  have  sued  him  for  it  at  any  time.  Now, 
so  long  as  Judge  Reid  paid  her  the  interest,  her  cause  of  action  was 
not  barred  by  the  statute  of  limitations.  And  if  Judge  Reid  could 
not  set  up  the  statute  as  against  her,  it  is  qtiite  clear  that  he  could 
not  have  set  it  up  as  a  defense  against  Bulger.  In  this  transaction 
Judge  Reid  was  Mr.  Bulger's  attorney,  and  the  yearly  payments  of 
interest  to  Mrs.  Purdy  were  in  my  opinion  just  as  effective  to  take 
the  claim  out  of  the  statute  of  limitations  as  if  they  had  been  made 
to  Mr.  Bulger  himself.  I  therefore  decide  that  the  claim  is  not 
barred,  and  that  the  proceeding  for  the  sale  of  the  real  estate  can  be 
maintained. 

Issue  is  raised  by  the  answer  as  to  whether  one  of  the  pieces  of 
real  estate  described  in  the  petition  is  or  is  not  subject  to  the  lien  of 
a  mortgage  given  upon  premises  which  were  subsequently  conveyed 
and  from  which  conveyance  this  particular  parcel  was  excepted.  I 
am  not  aware  that  it  is  within  the  power  of  the  Surrogate's  Court 
to  pass  upon  a  question  of  this  kind,  nor  is  it  necessary  to  do  so. 
There  is  no  dispute  that  the  fee  of  this  particular  parcel  was  in  Judge 
Reid  at  the  time  of  his  death.  It  can  therefore  be  sold  subject  to 
any  liens  that  may  be  upon  it,  and  the  petitioners  must  take  such 
measures  in  that  behalf  as  seem  to  be  proper. 

The  prayer  of  the  petition  is  therefore  granted,  with  costs  to  the 
petitioners. 

Application  granted,  with  costs. 
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In  re  CAMPBELI/S  B8TATB. 
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1.  EXXCDTOBS  AND  ADXIRISTBATOBS— AlXOWA'NCK  TO  WiDOW. 

Where,  at  the  time  of  decedent's  death  leaving  a  widow  and  minor 
children,  he  did  not  have  the  articles  enumerated  In  Code  Civ.  Proc.  f 
2713,  Bubds.  1-4,  to  be  set  off  to  the  widow  and  minora,  tho^  cannot  be 
set  off  as  exempt  a  snm  of  money  eqnal  to  the  value  of  such  articles. 

[Qd.  Note. — For  cases  In  point,  see  vol.  22,  Cent  Dig.  Bzecutors  and 
Administrators,  }  670.] 

2.  Sake. 

Under  Code  Civ.  Proc.  {  2713,  subd.  5,  appraisers  must  set  apart  prop- 
erty to  the  amount  of  $100  to  the  widow  and  minor  children  of  the 
decedent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20,  Cent  Dig.  Executors  and 
Administrators,  {  667.] 

8.  Samb— Waives  bt  Widow. 

Where,  at  the  time  of  an  appraisal,  the  widow  was  present  and  stated 
that  she  was  satisfied  with  what  had  been  set  off  to  her,  and  desired 
the  rest  of  the  estate  to  be  used  to  pay  the  debts  of  decedent,  so  that 
no  claims  would  come  against  the  real  estate,  the  full  title  to  which 
had  become  vested  in  her,  and  the  appraisers  acted  on  the  suggestion, 
It  was  a  waiver  of  the  right  of  the  widow  to  have  certain  property  set 
apart,  under  Code  Civ.  Proc.  |  2713,  subd.  6. 

[Ed.  Note. — For  cases  In  point,  see  voL  22,  Cent  Dig.  Executors  and 
Administrators,  i  701.] 

In  the  matter  of  the  estate  of  William  H.  H.  Campbell,  deceased. 
Proceedings  on  judicial  settlement  of  executor's  account  Decree 
rendered. 

Alex  Wentworth,  for  executor. 

R.  R.  Crowley,  for  widow. 

M.  V.  Benson,  special  guardian. 

DAVIE,  S.  The  will-  of  decedent  was  admitted  to  probate  and 
letters  testamentary  issued  thereon  January  21,  1902.  The  provi- 
sions of  the  will  follow  the  statute  of  descent  and  distribution ;  that  is, 
the  widow  was  given  one-third  of  the  personal  property  absolutely, 
after  payment  of  debts,  in  addition  to  her  dower  interest  in  the  real 
estate,  and  the  residue  was  divided  equally  between  decedent's  five 
children,  two  of  whom  are  minors.  Decedent,  at  the  time  of  his 
death,  owned  one  tract  of  land  individually,  and  he  and  his  wife  owned 
another  tract  by  joint  deed.  The*  value  of  his  personal  estate  was 
about  $1,600. 

The  first  question  relates  to  the  rights  of  the  widow  and  minor 
children  under  the  provisions  of  section  2713  of  the  Code.  An  in- 
ventory of  the  personal  estate  was  made,  in  which  all  the  articles 
enumerated  in  subdivisions  1,  2,  3,  and  4,  which  decedent  possessed, 
were  duly  set  off  to  the  widow  and  minors.  It  is  now  claimed  that 
the  value  of  such  of  the  enumerated  articles  as  decedent  did  not  own 
should  be  ascertained  and  allowed  to  the  widow  and  minors  in  money. 
This  claim  might  properly  be  disallowed  upon  the  ground  of  insuffi- 
cient proof  of  value,  yet  the  fundamental  principle  upon  which  the 
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claim  is  based  is  important  and  worthy  of  careful  consideration.  This 
question  is  not  a  novel  one.  It  has  on  several  occasions  claimed  the 
attention  of  the  courts,  but  the  conclusions  reached  are  not  in  har- 
mony. In  Matter  of  Williams,  31  App.  Div.  617,  62  N.  Y.  Supp.  700, 
the  court  says : 

"The  object  of  what  are  known  as  'exemption  statutes'  Is  to  prevent  a 
family  wblcb  bas  no  otber  means  of  support  from  being  tbrown  as  paupers 
upon  tbe  community.  Wilcox  v.  Hawley,  81  N.  Y.  648.  Tbey  demand  at 
tbe  hands  of  the  court  a  liberal  Interpretation,  so  as  to  resolve  all  reasonably 
donbtfnl  questions  In  favor  of  tbe  beneficiary.  Kapp  v.  Public  Administrator, 
2  Bradf.  Sur.  259 ;  Matter  of  Dnrscbeidfs  Estate  (Sup.)  19  N.  Y.  Supp.  978. 
I  find  similar  authority  in  a  well-considered  case  (Strawn  v  Strawn,  53  III. 
268,  274}  where,  in  construing  a  similar,  bnt  more  liberal,  statute,  tbe  court 
said:  'It  cannot  be  supposed  that  the  Legislature  when  It  used  the  wordi 
"necessary  fnraitore"  and  "provisions  for  a  year"  designed  to  use  the  words 
In  a  rigid  and  unbending  sense,  to  be  construed  in  all  cases  without  reference 
to  the  circumstances  of  tlie  parties.'  " 

In  Matter  of  Hembury's  Estate,  87  Misc.  Rep.  464,  76  N.  Y.  Supp. 
933,  and  Matter  of  Hulse's  Estate,  41  Misc.  Rep.  307,  84  N.  Y.  Supp. 
220,  the  Surrogate's  Court  has  followed  this  authority.  On  the  con- 
trary, in  Baucus  v.  Stover,  24  Hun,  109,  where  this  question  was 
directly  in  controversy  the  court  says : 

"It  is  further  urged  that  the  surrogate  was  In  error  in  allowing  to  tbe 
widow  the  value  of  10  sheep  with  their  fleeces,  $32.60,  and  2  swine,  $1&00, 
not  set  off  to  her  by  tbe  appraisers  on  making  tbe  Inventory.  We  are  of  the 
opinion  that  these  allowances  to  the  widow  were  Improperly  made.  The 
testator  bad  no  sheep  or  swine  at  the  time  of  his  death  from  which  such  set- 
off then  could  be  made.  The  statute  contemplates  such  an  ownership  and 
possession  of  this  property  In  the  deceased,  or  his  personal  representatives, 
at  tbe  time  of  making  up  tbe  Inventory,  as  will  permit  their  delivery  over 
to  the  widow,  at  least  potentially." 

This  case  was  subsequently  reversed  by  the  Court  of  Appeals  on 
another  point  (89  N.  Y.  1),  without  discussion  of  the  proposition  now 
under  consideration. 

In  Crawford  v.  Nassoy,  178  N.  Y.  163,  65  N.  E.  962,  the  court  says : 

"The  basis  of  the  action  Is  to  be  found  In  the  provisions  of  section  2718 
of  the  Code.  That  section  enacts,  among  otber  things,  that  If  a  man  having 
a  family  die  leaving  a  widow,  but  no  minor  children,  then  certain  property 
specified  and  enumerated  In  tbe  section  shall  belong  to  tbe  widqw.  On  tbe 
death  of  the  husband  the  legal  title  to  the  property  thus  reserved  for  her  and 
specified  in  the  statute  vests  In  the  widow.  The  statute  declares  that  it  shall 
not  be  deemed  assets  or  appraised,  though  it  must  be  included  In  the  Inventory. 
The  object  of  Including  it  in  the  inventory  was  to  identify  it  as  part  of  the 
proper^  left  by  the  deceased." 

In  Matter  of  Perry's  Estate,  38  Misc.  Rep.  167,  77  N.  Y.  Supp.  271, 
the  Surrogate's  Court  declined  to  follow  the  conclusions  reached  in 
Matter  of  Williams  and  Matter  of  Hembury's  Estate,  above  referred 
to,  saying: 

"It  is  perfectly  clear  that  both  cases  dted  by  counsel  for  the  widow  are 
directly  in  point  and  warrant  his  contention  if  they  are  to  be  followed,  but 
from  a  careful  reading  of  section  2713,  it  seems  clear  to  this  court  that  It  was 
not  the  intention  of  tbe  Legislature  to  give  to  the  widow  the  value  In  money 
of  any  of  tbe  articles  enumerated  In  this  section,  under  subdivisions  1,  2,  3, 
and  4,  and  unless  the  deceased  owned  these  articles  at  the  time  of  bis  death 
the  widow  gets  nothing  under  these  subdlvlsioita.'' 

WN.Y.S.- 
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The  decision  in  Matter  of  Williams,  supra,  is  predicated  largely  upon 
the  humanitarian  aspect  of  the  situation  rather  than  upon  a  logical 
and  reasonable  analysis  of  the  statute.  The  legislative  intent  in  the 
enactment  of  the  various  exemption  statutes  must  be  ascertained 
from  the  phraseology  employed.  While  the  solicitude  for  the  pro- 
tection of  widows  and  minors  which  prompted  the  conclusions  in  the 
case  referred  to  is  in  every  way  commendable,  yet  it  should  be  remem- 
bered that  these  statutes  are  to  some  extent  in  derogation  of  the  com- 
mon law.  They  deplete  the  assets  of  the  estate,  and,  in  many  cases, 
deprive  creditors  of  the  power  to  collect  their  claims.  The  relative 
equities  of  the  case  do  not  demand  any  strained  or  distorted  inter- 
pretation of  the  statute.  Was  it  the  design  of  the  Legislature,  by  the 
tnactment  of  section  2713  of  the  Code,  to  give  to  the  widow  and  minor 
children  such  of  the  enumerated  articles  as  decedent  owned  at  the 
time  of  his  death,  or  was  it  the  purpose  in  case  he  owned  none  or  only 
part  of  such  articles  to  provide  the  same  or  account  therefor  in  money 
out  of  the  general  funds  of  the  estate  ?  Was  it  intended  to  preserve 
to  the  widow  and  minor  children  the  use  and  enjoyment  of  such  of 
these  articles  as  the  husband  himself  had  provided,  as  he  had  deemed 
necessary  and  proper,  such  as  the  family  had  been  accustomed  to 
use,  or  was  it  designed,  through  the  instrumentality  of  this  act,  to 
render  the  death  of  the  decedent  a  source  of  profit  to  the  widow  and 
children  by  providing  them  with  spinning  wheels,  weaving  looms, 
sewing  and  knitting  machines,  sheep,  swine,  etc.,  which  they  would 
not  otherwise  have  possessed  ? 

Are  the  articles  to  be  furnished  in  kind  ?  Assume  that  those  lack- 
ing are  "all  spinning  wheels,  weaving  looms,  one  knitting  machine 
and  one  sewing  machine."  How  many  spinning  wheels  and  weaving 
looms  are  to  be  provided  ?  Shall  they  be  old  or  new,  expensive  or  in- 
expensive? What  style  of  knitting  machine  will  meet  the  require- 
ments of  the  statute  so  construed — one  of  early  manufacture  operated 
by  hand,  or  a  modern  device  propelled  by  steam  or  electric  motor? 
How  much  of  the  funds  of  the  estate  shall  be  invested  in  a  sewing 
machine  ?  Shall  such  machine  be  a  chain  or  lock  stitch,  a  Singer  or 
Wheeler  &  Wilson  ?  If  money  equivalent  to  the  value  of  such  miss- 
ing articles  is  to  be  set  off,  how  is  the  amount  to  be  determined  ? 
What  possible  legitimate  measure  of  damages  is  presented?  These 
are  but  a  few  of  the  difHculties  presented  when  we  attempt  to  follow 
the  authority  of  Matter  of  Williams,  supra.  From  a  careful  con- 
sideration of  the  matter  I  am  of  the  opinion  that  no  amount  whatever 
should  be  allowed  to  the  widow  and  minors  on  account  of  the  fact 
that  decedent  did  not  possess,  at  the  time  of  his  death,  certain  of  the 
articles  specified. 

The  appraisers  in  making  their  inventory  set  off  to  the  widow  and 
minor  children  all  of  the  household  furniture  which  decedent  owned 
and  which  had  not  already  been  set  off  under  the  subdivisions  above 
referred  to,  fixing  the  value  thereof  at  $66.  The  widow  and  special 
guardian  now  insist  that  the  difference  between  that  sum  and  $150 
should  be  set  off  in  money  and  paid  to  the  widow  pursuant  to  the  re- 
quirements of  subdivision  5  of  section  2713.  This  subdivision  pro- 
vides that  among  the  articles  to  be  set  off  are  "other  necessary  house- 
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hold  furniture,  provisions  or  other  personal  property  in  the  discretion 
of  the  appraisers  to  the  value  of  not  exceeding  one  hundred  and  fifty 
dollars."  The  provisions  of  this  subdivision  do  not  give  the  ap- 
praisers a  discretion  as  to  whether  they  will  or  will  not  set  apart 
household  furniture,  provisions,  or  other  personal  property  to  the 
value  of  not  exceeding  $150.  Their  discretion  extends  solely  to 
selecting  the  articles  and  determining  the  value  thereof  sufficient  to 
make  up  the  sum  specified.  Where  the  decedent  had  a  family  and 
his  personal  estate,  not  exempted  by  the  former  subdivisions  of  this 
section,  exceeds  the  sum  of  $150,  it  is  the  duty  of  the  appraisers  to  set 
apart  furniture,  provisions,  or  other  personal  property  to  the  value  of 
$150.  If  they  omit  this  duty,  the  surrogate  may  require  the  repre- 
sentative of  the  estate  to  make  good  the  deficiency.  Dayton  on  Sur- 
rogates, 273;  Sheldon  v.  Bliss,  8  N.  Y.  31;  Applegate  v.  Cameron, 
2  Bradf.  Sur.  121. 

The  widow  was  entitled  to  have  the  requirements  of  this  subdi- 
vision fully  complied  with,  but  it  is  asserted  on  part  of  the  executor 
that  the  widow  waived  her  rights  under  this  subdivision  at  the  time 
of  the  making  of  the  inventory,  and  that  he  has  relied  upon  such 
waiver  and  consumed  the  entire  personal  estate  in  the  payment  of 
debts,  and  that  the  widow  is  estopped  from  asserting  her  rights  under 
this  subdivision  for  the  first  time  on  judicial  settlement.  The  widow 
was  present  at  the  time  of  making  the  appraisal  and  assisted  to  some 
extent.  The  attorney  for  the  executor  was  also  present  and  fully  ex- 
plained to  the  appraisers,  in  the  presence  of  the  interested  parties, 
what  their  duties  were  in  regard  to  setting  off  the  exempted  articles. 
The  probability  of  the  personal  estate  being  sufficient  to  pay  the  debts 
was  then  discussed  to  some  extent,  and  in  that  connection  the  widow 
learned  that  the  death  of  her  husband  vested  her  with  full  title  to  the 
lands  which  had  been  held  by  them  jointly.  She  then  stated  in  sub- 
stance that  she  was  satisfied  with  what  she  had  and  what  had  been  set 
off  to  her.  She  did  not  wish  to  have  any  other  personal  property  set 
apart  for  her,  she  preferred  that  it  be  used  for  the  purpose  of  paying 
the  debts,  so  that  no  claims  would  come  against  the  real  estate.  The 
appraisers  acted  upon  this  suggestion.  The  executor  disposed  of  the 
personal  property,  and  used  the  proceeds  in  administering  upon  the 
estate.  Moreover,  the  first  item  of  the  will  of  the  decedent  is  as  fol- 
lows: 

"I  give  to  my  beloved  wife,  Martha  L.  Campbell,  one-third  part  of  my 
personal  estate,  after  the  payment  of  my  debts  and  her  lawful  dower  In- 
tei-est  In  my  real  estate,  In  lieu  of  all  other  claims  against  my  estate." 

And  it  is  further  urged  that  under  this  provision,  if  the  widow  ac- 
cepted the  beneficial  provisions  of  the  will,  she  should  be  held  to  have 
renounced  her  right  to  any  other  portion  of  the  estate  than  that 
specified  in  the  item  of  the  will  quoted. 

In  view  of  all  the  circumstances,  it  should  now  be  held  that  the 
widow  has  waived  her  rights  under  this  subdivision,  and  that  she  is 
now  estopped  from  asserting  the  same.  Herm.  Estop.  §  331 ;  Manu- 
facturers' &  Traders'  Bank  v.  Hazard,  30  N.  Y.  226 ;  Wood  v.  Seely, 
32  N.  Y.  105 ;  Blair  v.  Wait,  69  N.  Y.  113 ;  N.  Y.  Rubber  Co.  v. 
Rothery,  107  N.  Y.  310, 14  N.  E.  269,  1  Am.  St,  Rep.  822. 
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The  minors  have  no  interest  in  the  determination  of  this  question, 
as  they  are  not  vested  with  any  interest  absolute  or  contingent  in  any 
part  of  the  property  specified  in  subdivision  6.  The  subdivision  pro- 
vides that: 

"Snch  articles  and  property  shall  remain  In  the  possession  of  the  widow 
during  the  time  she  Uvea  with  and  provides  for  snch  minor  child  or  children. 
If  she  ceases  so  to  do  she  shall  be  allowed  to  retain  as  her  own  her  wearing 
apparel,  her  ornaments  and  one  bed,  bedstead,  and  the  bedding  for  tbe  same 
and  the  property  specified  in  subdivision  five  and  the  other  articles  so  ex- 
empted shall  then  belong  to  such  minor  child  or  children." 

The  disposition  of  the  other  issues  involved  in  this  accounting  suf- 
ficiently appear  from  the  detailed  findings  of  fact  and  conclusions  of 
law  herewith  submitted. 

Decreed  accordingly. 

(48  Misc.  Rep.  812.) 

In  re  ASHMORE'S  BSTATB. 

(Surrogate's  Court,  Seneca  CJounty.    September,  1S06.) 

1.  EbCKOUTOBS   AND    ADinRISTBATOBS— APPLICATION— NOTKnC. 

Under  C!ode  Oiv.  Proc.  }  2670,  providing  for  tbe  appointment  of  a  tem- 
porary administrator  on  notice  to  be  given  to  each  party  to  the  pro- 
ceeding who  has  api)eared,  where  a  petition  has  been  filed  for  tlie 
probate  of  a  will,  the  proponent  alone  is  entitled  to  notice  where  no  other 
person  has  appeared  in  tbe  proceeding. 
%  Sahk. 

It  Is  no  ground  for  setting  aside  an  appolntmott  as  temporary  admin- 
istrators of  executors  in  the  will  that  they  are  also  intonated  in  the 
estate. 

In  the  matter  of  the  estate  of  William  Ashmore.  Application  by  an 
heir  for  decree  revoking  letters  of  temporary  administration  issued 
to  Rachel  Ashmore  and  John  £.  Richardson.    Denied. 

Baskin  &  Lapham,  for  petitioner  and  others. 
Hammond  &  Hammond,  for  respondent  Richardson. 
Calvin  J.  Huson,  for  respondent  Ashmore. 

BODINE,  Acting  Surrogate.  It  is  conceded  by  all  the  parties 
that  the  case  is  one  calling  for  the  appointment  of  a  temporary  ad- 
ministrator. 

The  applicants  base  their  contention  on  two  grounds :  (1)  That  the 
surrogate  had  no  jurisdiction  to  appoint  a  temporary  administrator  in 
view  of  the  fact,  which  is  conceded,  that  no  notice  of  the  application 
for  said  appointment  was  given  to  the  heirs  at  law  and  next  of 
kin  of  the  deceased.  (2)  That  the  temporary  administrators  are  dis- 
qualified by  law  from  acting  in  said  capacity  for  the  reason  that  both 
of  them  are  interested  in  the  estate,  both  being  legatees  named  in  the  . 
will ;  that  Mr.  Richardson  is  the  scrivener  of  the  will,  is  the  executor 
named  therein,  and  in  the  pending  contest  proceedings  is  charged 
with  having  unduly  influenced  the  testator.  That  he  is  the  proponent 
of  the  will  and  a  stranger  in  blood  to  the  decedent. 

As  to  the  first  proposition,  a  petition  for  the  probate  of  the  will  had 
been  presented  to  the  court  and  a  citation  issued  thereupon.    There- 
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after,  and  on  the  same  day  that  said  petition  was  presented  by  the 
proponent  of  the  will,  John  E.  Richardson,  the  executor  named  there- 
in, Rachel  Ashmore,  the  widow  of  the  deceased,  presented  a  petition 
setting  forth  jurisdictional  facts  and  asking  that  letters  of  temporary 
administration  issue  to  herself  and  John  E-  Richardson,  without  notice 
to  any  other  person  or  persons.  Pursuant  to  said  application,  letters 
of  ten^porary  administration  were  issued  to  John  E.  Richardson  and 
Rachel  Ashmore,  who  duly  qualified  by  the  filing  of  a  suitable  bond 
and  entered  upon  the  discharge  of  their  duties. 
Section  2474  of  the  Code  of  Civil  Procedure  provides  that : 

"The  Surrogate's  Court  obtains  Jurlsdictloii  In  every  .case,  by  tbe  existence 
of  the  Jurisdictional  facts  prescribed  by  statute,  and  by  the  citation  or  ap- 
pearance of  the  necessary  parties." 

It  is  admitted  that  the  case  is  one  calling  for  the  appointment  of  a 
temporary  administrator  and  the  question  now  becomes,  to  whom 
does  the  law  require  that  notice  of  the  application  be  given.  Section 
2670  of  the  Code  of  Civil  Procedure  says : 

"Ab  appointment  of  a  temporary  administrator,  •  •  •  must  be  made 
by  an  order.  At  leaat  ten  days'  notice  of  tbe  application  for  such  an  order 
toast  be  gi7«i  to  each  party  to  the  proceeding  who  has  appeared,"  etc 

The  proponent  of  the  will  was  the  only  one  who  had  appeared  in  the 
proceeding,  and  according  to  the  reading  of  the  Code,  the  only  one 
entitled  to  notice.  He  was  present  in  court  when  the  application  for 
temporary  letters  was  presented,  and  consented  to  act  as  one  of  such 
administrators,  which  dispensed  with  the  giving  of  any  notice  what- 
ever, no  one  else  having  appeared. 

The  applicants  for  the  order  have  prepared  able  and  exhaustive 
briefs  on  the  points  raised  in  this  case,  yet  they  have  utterly  failed  to 
show  that  any  construction  has  ever  been  put  on  the  notice  required, 
other  than  what  the  plain  language  of  the  law  would  indicate,  and 
which  was  followed  in  making  this  appointment.  The  case  of  Cran- 
dall  V.  Shaw,  2  Redf.  Sur.  100,  is  the  only  case  which  I  have  been  able 
to  find,  where  the  question  of  notice  was  decisive.  In  that  case,  a 
petition  for  the  probate  of  the  will  had  been  filed  and  a  citation  issued. 
Application  and  appointment  of  a  temporary  administrator  was  made 
without  notice  to  any  one.  The  temporary  administrator  was  sub- 
sequently removed,  the  court  holding  that  notice  of  the  application 
should  have  been  given  to  the  executor,  because  his  having  presented 
a  petition  for  the  probate  of  the  will  was  an  appearance.  Not  a  word 
is  said  or  suggestion  made  that  the  failure  to  give  notice  to  any  of 
the  heirs  who  had  not  appeared  was  any  ground  for  removal.  Notice 
was  considered  with  reference  only  to  the  one  who  had  appeared. 

The  second  proposition  presents  but  Httle  difficulty.  Section  2670 
of  the  Code  of  Civil  Procedure  provides  that: 

"Letters  may  issue  to  one  or  more  persons,  competent  and  qoalifled  to 
serve  as  executors." 

The  appointment  rests  entirely  within  the  discretion  of  the  surro- 
gate, and  the  surrogate,  having  once  exercised  that  discretion,  will 
not  revoke  such  letters  and  remove  the  temporary  administrators  un- 
less the  petitioners  bring  themselves  within  the  established  rules  of 
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law  and  show  proper  cause  for  the  removal  of  such  administrators. 
Section  2685  of  the  Code  recites  the  grounds  for  such  removal,  and 
the  petitioner  claims  that  subdivision  1  of  said  section  is  applicable  to 
this  case.    It  provides  that  removal  may  be  had — 

"Where  the  executor  or  administrator  was,  when  letters  were  issued  to 
him,  or  has  since  become,  Incompetent,  or  disqualified  by  law  to  act  as 
such;  and  the  grounds  of  the  objection  did  not  exist,  or  the  objection  was 
not  taken  by  the  petitioner,  or  a  person  whom  he  represents,  upon  the  hear- 
ing of  the  application  for  letters." 

The  competency  of  the  temporary  administrators  is  not  questioned, 
but  It  is  urged  that  they  are  disqualified  by  law,  because  they  are  in- 
terested in  the  estate  and  that  Judge  Richardson,  in  particular,  is 
disqualified  by  reason  of  his  being  the  scrivener  of  the  will,  the  execu- 
tor named  therein,  and  the  main  proponent  thereof;  that  he  is  a 
legatee  named  therein ;  and  that  he  is  charged  with  having  unduly  in- 
fluenced the  testator.  After  an  exhaustive  search,  I  fail  to  find  a 
single  case  where  any  one  or  all  of  the  above  conditions  have  caused 
the  removal  of  a  temporary  administrator.  There  are  several  cases 
reported  where  the  question  was  raised  before  any  appointment  was 
made,  and  the  courts  have  deemed  it  advisable  not  to  appoint  as  tem- 
porary administrator  the  executor  named  in  the  will,  or  a  person  in- 
terested in  the  estate,  but  the  modem  practice  seems  to  be  to  the  con- 
trary.    Redfield's  Surrogate's  Practice  (6th  Ed.)  §  408,  says : 

"Ordinarily  considerations  of  economy  will  Justify  the  appointment  ot 
a  person  named  as  executor,  and  the  fact  that  he  is  charged  with  bsTing  un- 
duly influenced  the  testator  will  not  prevent  such  appointment  where  the 
allegations  of  such  Influence  are  vague,  and  the  appointment  is  opposed  hf 
but  a  small  interest  of  the  estate.  Where,  however,  such  appointment  would 
be  of  advantage  to  the  estate,  and  a  majority  of  the  parties  so  request,  It 
will  be  made  almost  as  a  matter  of  course." 

In  each  of  the  following  cases  the  executor  named  in  the  will  was 
appointed  temporary  administrator:  Jones  v.  Hamersley,  2  Dem. 
Sur.  286 ;  Haas  v.  Childs,  4  Dem.  Sur.  138 ;  Matter  of  Bankard,  19 
Wkly.  Dig.  452 ;  Matter  of  Hilton,  29  Misc.  Rep.  532,  61  N.  Y.  Supp. 
1073;  Matter  of  Grant's  Estate  (Surr.)  49  N.  Y.  Supp.  574. 

In  the  present  case,  the  petitioner,  and  the  three  other  heirs  who 
have  joined  with  her,  and  who  seek  this  removal,  will  not  be  entitled 
to  one  penny  of  the  estate  if  the  will  is  proved.  In  the  event  that  the 
will  is  not  admitted  to  probate,  their  combined  interest  will  be  only  a 
few  thousand  dollars  out  of  an  estate^  aggregating  nearly  $70,000. 
The  persons  who  will  get  the  major  portion  of  the  estate  are  satisfied 
with  the  appointment  as  made.  The  administrators  have  filed  a  bond 
in  the  sum  of  $160,000,  which  will  amply  secure  all  interests.  The 
estate  consists  almost  entirely  of  stocks  and  securities  which  have 
been  for  several  years  under  the  complete  charge  and  control  of  the 
decedent's  atrent,  J.  S.  Boughton,  and  he  is  familiar  with  the  whole 
estate,  and  the  administrators  have  no  private  or  unsettled  business 
with  the  estate.  The  temporary  administrator,  bein^  the  executor 
named  in  the  will,  is  entitled  to  no  commissions  for  his  services,  and 
considerations  of  economy,  other  things  being  equal,  would  demand 
that  there  be  no  change  in  the  administration  of  the  estate. 
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The  motion  is  therefore  denied,  with  costs  to  the  temporary  ad- 
ministrators to  be  paid  out  of  the  estate,  and  the  injunction  order, 
entered  herein  on  the  19th  day  of  July,  1905,  is  hereby  vacated.  Let 
an  order  be  entered  accordingly. 

Decreed  accordingly. 


(48  Hlac.  Bep.  189l) 

BONACKER  v.  WBTRICK  et  al. 

(Rensselaer  County  Conrt    Angnst,  1906.) 

MOROACWS — FOBECIASUBE — SaLE — RlGRTS  Of  PUBCHABEB. 

A  pordiaser  at  foreclosure  sale  was  not  a  purchaser  In  good  faith  with- 
in Code  ClT.  Proc.  i  2395,  nor  was  his  title  duly  perfected  as  required  by 
section  2232,  so  as  to  entitle  him  to  maintain  summary,  proceedings  to  re- 
cover possession  of  the  premises;  it  appearing  from  the  notice  of  sale 
that  no  payment  had  been  made  iq>on  the  mortgage  from  1874  until  1904, 
and  that  the  premises  bad  been  transferred  by  a  deed  which  did  not  refer 
to  the  mortgage,  and  tbe  att(Hiiey  of  the  owner  having  appeared  at  the 
foreclosure  sale  and  given  notice  that  the  mortgage  was  invalid. 

Action  by  Adam  E.  Bonacker  against  Frances  Weyrick  and  James 
Powell.    Judgment  for  defendants. 

Elliott  I.  Stiles,  for  plaintiff. 
John  J.  McManus,  for  defendants. 

TIERNEY,  J.  This  is  a  proceeding  brought  by  Adam  E.  Bonacker 
under  subdivision  2  of  section  2232  of  the  Ccxie  of  Civil  Procedure,  for 
the  removal  of  Frances  Weyrick  and  James  Powell  from  property.  No. 
58  Fowler  avenue,  in  the  city  of  Rensselaer,  N.  Y. 

The  conditions  under  which  the  petitioner  claims  title  and  right  of 
possession  are  as  follows:  On  November  20,  1869,  David  Welch,  the 
then  owner  of  the  property  in  question,  gave  a  mortgage  on  said  prop- 
erty to  Thomas  Hayes  for  the  sum  of  $760,  and  said  mortgage  was  duly 
recorded  in  the  Rensselaer  county  clerk's  office  on  the  25th  day  of  No- 
vember, 1869,  in  Book  of  Mortgages  No.  121,  page  389.  There  are 
various  assignments  of  said  mortgage  down  to  December  1,  1874,  when 
it  came  by  assignment  into  the  hands  of  John  Templeton,  cashier  of 
the  Albany  County  Bank,  and  so  far  as  the  records  show  remained  in 
his  hands  until  the  7th  day  of  October,  1904,  when  it  was  duly  assigned 
to  Adam  E.  Bonacker,  the  petitioner  herein,  and  said  assignment  was 
recorded  in  Rensselaer  county  clerk's  office,  October  28,  1904.  Fifty 
dollars  of  principal  was  paid  on  said  mortgage,  and  the  interest  was 
paid  up  to  the  30th  day  of  November,  1874,  since  which  date  no  princi- 
pal or  interest  has  been  paid  upon  it,  and  no  promise  in  writing  to  pay 
the  debt  secured  by  the  mortgage  other  than  the  instrument  itself  has 
ever  been  made.  In  the  fall  of  1904,  Bonacker  commenced  proceedings 
to  foreclose  this  mortgage  by  advertisement,  and  the  foreclosure  sale 
was  had  on  the  26th  day  of  January,  1905,  and  he  (Bonacker),  the  as- 
signee as  aforesaid,  was  the  only  bidder,  and  became  the  purchaser  of 
the  property  for  the  sum  of  $60. 

It  is  contended  on  behalf  of  Mrs.  Weyrick  and  Powell  that  David 
Welch,  the  mortgagor,  sold  the  mortgaged  property  in  1874  to  Annette 
A  E.  Du  Belle  Ayer,  by  warranty  deed,  which  did  not  refer  to  the 
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mortgage  in  any  way ;  that  Miss  Ayer  was  the  owner  of  the  property 
until  January  13,  1905,  when  she  sold  the  same  to  Mrs.  Frances  Wey- 
rick,  and  that  neither  Miss  Ayer  or  Mrs.  Wejrrick  either  assumed  or 
recognized  said  mortgage  in  any  way;  and  that  the  petitioner  is  not 
entitled  to  the  benefit  of  section  2396  of  the  Code  of  Civil  Procedure, 
for  the  reason  that  he  is  not  a  purchaser  in  good  faith  and  the  title 
under  the  foreclosure  has  not  been  duly  perfected  as  required  by  subdi- 
vision 2  of  section  2232  of  die  Code.  In  his  notice  of  sale  the  petition- 
er set  forth  all  of  the  facts  with  reference  to  the  date  of  the  mortgage, 
the  assignments,  and  the  period  of  time  which  elapsed  since  which  any 
payment  of  principal  or  interest  has  been  made,  which  lapse  of  time 
would  seem  to  bring  the  mortgage  within  the  purview  of  the  statute 
of  limitations,  adverse  possession,  and  also  gives  the  date  of  the  con- 
veyance by  warranty  deed  by  Welch  to  Annette  A.  E.  Du  Belle  Ayer, 
and  besides  this  the  attorney  for  Mrs.  Weyrick  and  Powell  appeared  at 
the  sale  under  the  mortgage  foreclosure  proceedings  of  the  petitioner 
and  gave  notice  that  the  mortgage  was  invalid  by  reason  of  the  lapse 
of  time  since  any  payment  had  been  made  thereon. 

In  the  case  of  Jackson  v.  Dominick,  14  Jc^ns.  435,  the  mortgagee  (in 
this  case  the  assignee)  who  foreclosed  the  mortgage  was  a  purchaser, 
and  the  court  held  that  he  dd  not  get  a  good  title  at  the  sale  for  the 
reason  that  the  mortgage  was  tainted  with  usury,  and  he,  being  a  party 
to  the  contract,  was  chargeable  with  notice.  In  this  case  knowledge 
of  the  fact  that  the  statute  had  run  is  shown  to  have  been  in  the  pos- 
session of  the  assignee  and  petitioner  by  his  own  statement  of  the 
matter  in  the  foreclosure  proceedings.  In  Bissell  v.  Kellogg,  60  Barb. 
617,  affirmed  65  N..Y.  432,  it  was  held  that  the  foreclosure  by  adver- 
tisement of  a  mortgage  tainted  with  usury  will  not  operate  to  convey 
a  good  title  except  to  a  bona  fide  purchaser  at  the  advertised  sale,  and 
this  can  be  prevented  by  giving  notice  of  the  usurious  character  of  the 
mortgage  at  the  time  of  the  sale.  While  both  of  these  cases  which  I 
have  cited  involved  a  usurious  condition,  instead  of  the  running  of  the 
statute  of  limitations  or  adverse  possession,  yet  it  seems  to  me  they  are 
sufficiently  analogous  in  principle  to  make  them  applicable  to  the  case  in 
hand  and  under  either  of  these  cases  I  cannot  say  that  the  petitioner  was 
a  purchaser  in  good  faith  within  the  reading  of  section  2395  of  the  Code 
or  that  his  title  was  duly  perfected  as  required  by  section  2232. 

Adverse  possession  or  presumption  of  payment  may  be  used  as  a 
shield  to  an  attack  made  upon  the  rights  of  a  person  claiming  title  and 
right  of  possession  under  it.  It  cannot  be  used  as  a  ground  of  affirma- 
tive relief  or  as  a  weapon  of  attack.  It  seems  to  me  that  Mrs.  Weyrick 
did  all  that  she  was  called  upon  to  do,  and  in  fact  all  that  she  could  do, 
with  such  defense  as  she  had,  by  giving  notice,  at  the  time  of  the  sale 
under  foreclosure  proceedings,  of  the  invalidity  of  the  mortgage  upon 
which  the  proceedings  were  baised,  and  that  she  has  never  been  able  up 
to  now  to  have  her  c&y  in  court,  and  that  the  more  pr(q)er  procedure  for 
the  petitioner  would  be  an  action  in  ejectment  or  an  action  under  article 
5,  tit.  1,  c  14,  of  the  Code,  where  the  whole  case  can  be  threshed  out 
without  advantage  or  prejudice  to  either  side. 

I  therefore  decide  that  the  petition  herein  be  dismissed,  with  $10 
costs.    An  order  may  be  entered  accordingly. 

Ordered  accordingly. 
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SAMHIS  T.  DAT. 

(Nassan  Gonntj  Court    September,  190B.) 

1.  Lardlobd  and  Txrart— Action  fob  Bxrt— DKnsNBCs. 

In  an  action  before  a  Justice  for  rent,  payable  In  advance  nnder  a  lease 
for  a  year  from  May  1,  1903,  plaintiff  alleged  tbat  defendant  occupied 
the  premises  until  April  1, 1904,  wben  the  lease  was  surrendered,  and  that 
the  rent  for  the  four  preceding  months  was  unpaid.  Defendant  alleged 
a  prior  surrender  of  the  lease.  Held,  that  the  affirmative  was  with  de- 
fendant to  maintain  such  defense. 

[Ed.  Note.— For  cases  In  Dolnt,  see  vol.  82,  Cent  Dig.  Landlord  and 
Tenant  f  926.] 

2.  Appeal— Rkthw. 

A  Judgment  baaed  on  conflicting  evidaice  will  not  be  disturbed. 

8.  liARDLOBD  AND  TENAm^SxmBBNDBB  OP  LEASE. 

Evidence  held  Insufficient  to  show  surrender  of  lease  aod  acc^tance 
by  landlord,  relieving  tenant  from  liability  thereunder. 

4.  Sauk— Evidence. 

In  an  action  for  rent  where  defendant  pleaded  a  surrender,  evidence 
that  a  "To  Let"  sign  was  put  upon  the  house  at  a  certain  date  was  no 
proof  that  it  was  posted  by  the  landlord  or  tbat  he  authorized  It  to  be 
posted. 

6.  Sams— Entbt  bt  Landi.obd. 

Where,  In  an  action  for  rent  defendant  claimed  a  surrender  of  the 
premises,  and  attempted  to  show  tbat  plaintiff  had  entered  on  the  prop- 
erty to  repair  it  the  burden  was  on  defendant  to  show  that  the  entry 
for  purpose  of  repair  was  made  before  the  last  installment  of  rent  was 
due. 

Appeal  from  Justice  Court 

Action  by  Mary  Sammis  against  Alfred  M.  Day.  From  a  judgment 
of  a  justice  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Lincoln  B.  Haskin,  for  appellant. 
Maxson  &  Jones,  for  respondents. 

JACKSON,  J.  This  is  an  aj^eal  from  the  judgment  of  a  Justice's 
Ocmrt  in  favor  of  the  plaintiff,  rendered  after  a  trial  without  a  jury, 
for  $112.60  damages  and  costs.    The  complaint  alleges : 

"That  heretofore,  and  on  May  1,  lOOS,  the  plaintiff  leased  to  the  defendant 
certain  premises  on  the  easterly  side  of  Franklin  street  in  the  village  and 
town  of  Hempstead,  Nassau  county.  New  York,  bounded  and  described  as 
follows:  On  the  west  in  front  by  Franklin  street  on  the  north  by  land  of 
Nichols,  on  the  east  by  other  land  of  the  plaintiff,  and  on  tbe  south  by  land 
of  Oildersleeve  and  others,  for  tbe  term  of  one  year,  to  commence  May  1, 
1903,  at  the  yearly  rental  of  $300,  payable  monthly  In  advance.  Tbat  here- 
tofore, and  on  or  about  the  Ist  day  of  May,  1903,  the  said  defendant  moved 
Into  and  occupied  the  said  premises  as  tenant  of  the  plaintiff  under  said 
tease." 

The  foregoing  allegations  stand  admitted.  The  complaint  further 
alleges : 

"Tbat  the  aforesaid  premises  remain  in  the  possession  and  under  the  con- 
trol of  the  defendant  as  a  tenant  of  the  above-mentioned  plaintiff  during 
tbe  said  term  and  until  April  1,  1904,  wben  the  said  lease  was  surrendered, 
and  tbe  relation  of  landlord  and  tenant  was  ended." 
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These  allegations  are  denied.  There  is  also  an  allegation  that  the 
rent  for  the  months  of  December,  1903,  and  January,  February,  and 
March,  1904,  remains  unpaid,  and  amounts  to  $100.  This  is  denied, 
but  there  is  no  affirmative  allegation  of  payment. 

The  amended  answer  sets  up  two  affinnative  defenses.  As  the  de- 
fendant offered  no  evidence  to  sustain  the  first,  reference  is  here  made 
only  to  the  second. 

At  the  opening  of  the  case  the  affirmative,  then,  was  with  the  defend- 
ant to  maintain  his  second  defense  that  there  has  been  a  surrender  of 
the  lease  and  acceptance  by  the  landlord  of  the  surrender  before  any  of 
the  rent  sued  for  in  this  action  became  due.  On  the  trial,  however,  the 
plaintiff  assumed  the  affirmative,  offered  in  evidence  the  lease,  and  ex- 
amined witnesses.  It  is  immaterial  in  what  order  the  testimony  in  the 
case  was  introduced,  except  that  we  shall  follow  the  l<^cal  order  in 
considering  it  here,  and  first  consider  what  evidence  there  is  which  tends 
to  establish  the  defense  in  question.  A  surrender  may  be  express  or 
it  may  be  implied,  and  the  defendant  claims  that  there  was  an  implied 
surrender  in  this  case.  "A  surrender  of  premises  is  created  by  opera- 
tion of  law  when  the  parties  to  a  lease  do  some  act  so  inconsistent  with 
the  subsisting  relation  of  landlord  and  tenant  as  to  imply  that  they  have 
both  agreed  to  consider  the  surrender  as  made."  Gray  v.  Kaufman. 
D,  &  I.  Co.,  162  N.  Y.  394,  56  N.  E.  903,  49  L.  R.  A.  580,  76  Am. 
St.  Rep.  327, 

The  following  facts  are  claimed  by  the  defendant  as  having  been 
proved  by  the  testimony,  and  as  inconsistent  with  the  relation  of  land- 
lord and  tenant:  (1)  Before  December  1,  1903,  the  keys  were  deliv- 
ered by  the  defendant  to  the  plaintiff,  who  accepted  them.  (2)  Plain- 
tiff repaired  the  house  before  April  1,  1904.  (3)  After  taking  the 
keys  plaintiff  was  at  all  times  working  in  her  own  interest  (4)  When 
the  plaintiff  took  the  keys,  she  took  them  out  of  the  hands  of  de- 
fendant's agent,  and  placed  them  in  the  hands  of  her  own  agent.  (5) 
After  November  15.  1903,  Mr.  Brierly,  the  plaintiffs  agent,  acted  as 
the  agent  of  the  plaintiff,  as  owner,  and  not  as  the  agent  of  the  defend- 
ant. (6)  Between  November  16,  1903,  and  December  1,  1903,  plain- 
tiff refused  to  let  defendant's  agent  enter  the  house  to  get  property. 
(7)  The  plaintiff,  before  December  1,  1903,  posted  a  "To  Let"  sign  on 
the  premises. 

As  to  the  first,  third,  fourth,  and  fifth  points  above  claimed  by  the 
defendant  as  proved,  the  testimony  conflicts,  and  a  judgment  should  not 
be  disturbed  merely  because  there  is  such  a  conflict. 

The  sixth  and  seventh  points  above  stated  are  supported  by  the  fol- 
lowing uncontradicted  testimony: 

Plaintiff  testified : 

"I  know  Nettle  Giles,  defendant's  bous^eeper.  Sbe  may  or  may  not  have 
called  at  my  house  a  few  days  before  December  1,  1903.  and  asked  me  for  the 
key  In  question  to  go  Into  the  bouse  to  get  a  piece  of  linoleum  which  was  on 
the  bathroom  floor.  I  told  her  It  was  fastened  there.  I  had  no  rent,  and  I 
thought  It  was  mina  I  did  not  let  her  have  the  key  or  the  linoleum.  She 
did  not  tell  me  that  Day  bad  told  her  to  come  for  the  linoleum.  I  knew 
Nettle  Giles  bad  lived  in  said  bouse  all  the  while  be  lived  there." 

Nettie  Giles  testified: 

"Q.  Did  defendant  ever  tell  you  to  go  to  the  bouse  In  question  a  few  days 
after  November  15,  1903,  and  before  December  1, 1903,  and  get  a  piece  of  lino- 
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learn  that  was  on  the  bathroom  floor?  (Objected  to  as  leading,  Incompetent. 
Overruled.  Exception.)  A.  Tea;  I  did  not  go  to  the  honae.  I  went  to 
Mrs.  Sammla.  I  aaked  her  If  I  could  have  the  key  and  get  the  linoleum. 
She  aald,  'No,'  she  thought  that  belonged  to  her  for  cleaning  the  bouse.  I 
saw  one  of  Brierly'a  'To  Let'  algns  on  the  hotiae  within  alx  weeks  after  Mc- 
Coy moyed  out" 

Cross-examination : 

**Q.  Do  yon  know  when  that  To  Let*  sign  was  pat  on  that  house?  A.  I 
tUnk  it  waa  November,  1903." 

This  testimony  does  not  prove  what  the  appellant  claims  for  it,  name- 
ly, that  between  November  15,  1903,  and  December  1,  1903,  plaintiff 
refused  to  let  defendant's  agent  enter  the  house  to  get  property.  There 
is  no  proof  that  defendant's  agent  could  not  have  entered  wittiout  per- 
mission. A  contention  apparently  arose  over  the  linoleum,  and  not  over 
the  possession  of  the  premises.  So  far  as  the  case  shows,  the  defendant 
or  his  agent  might  have  entered  the  premises  at  any  time,  or  might  then 
have  been  in  possession.  Defendant's  agent  was  told  by  him  to  go  to 
the  house  in  question.  Did  he  recognize  the  landlord  as  in  possession, 
and  tell  his  agent  to  go  to  the  landlord  and  ask  permission  to  enter  the 
house?  On  the  contrary,  he  assumed  to  be  in  possession  himself .  The 
agent,  instead  of  following  instructions  and  going  to  the  house,  went 
to  the  landlord  and  requested  permission  to  get  the  linoleum.  The 
reason  the  landlord  gave  on  the  trial  for  refusing  a  key  to  enable  Miss 
Giles  to  get  the  linoleum,  whether  sufficient  or  not,  is :  "I  had  no  rent, 
and  thought  it  was  mine."  Miss  Giles'  version — and  it  seems  the 
proper  one,  as  the  defendant  paid  the  rent  to  December  1,  1903 — 
is: 

"She  [Mrs.  Sammls]  said  she  thought  that  [the  linoleum]  belonged  to  ber 
for  cleaning  the  bouse." 

While  the  testimony  tends  to  show  acts  of  dominion  over  the  premises 
exercised  by  the  plaintiff  inconsistent  with  the  relation  of  landlord  and 
tenant,  it  is  not  conclusive,  and  I  cannot  say  that  the  justice  erred  in 
finding  that  on  this  point  the  defendant  failed  to  sustain  the  burden  of 
proof. 

As  to  point  7,  to  wit,  the  posting  of  the  "To  Let"  sign  on  the  premises 
before  December  1,  1903,  the  testimony  of  Miss  Giles  reads : 

"I  saw  one  of  Brierly'a  'To  Let*  signs  on  the  house  within  six  weeks 
after  McCoy  moved  out  Q.  Do  you  know  when  that  'To  Let*  sign  was  on 
that  house?    A.  I  think  it  was  November,  1003." 

Here  is  no  proof  that  the  plaintiff  posted  the  sign  or  authorized  it 
to  be  posted.  It  is  admitted  that  Mr.  Brierly  was  her  agent  for  renting 
and  collecting  the  rent,  but  that  did  not  prevent  Brierly  from  being 
defendant's  agent  as  well.    In  fact  the  defendant  testified: 

"I  west  to  all  agents  and  asked  them  to  find  tenants  for  premises." 

Beside  the  weakness  of  these  points  of  his  defense,  defendant  also 
met  another  difficulty.  At  the  beginning  of  the  trial  the  plaintiff  of- 
fered in  evidence  a  written  lease  as  the  "Original"  lease  between  the 
plaintiff  and  defendant,  and  admitted  in  the  amended  answer.  This 
lease.  Exhibit  A,  contained  the  following  stipulation : 
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"If  the  said  premises  or  any  part  thereof  shall  become  vacant  dnrlng  said 
tern,  the  party  of  the  first  part,  or  her  representative,  may  re-enter  the  same, 
either  by  force  or  otherwise  without  being  liable  to  any  prosecution  therefor, 
and  relet  the  said  premises  as  the  agent  of  the  said  party  of  the  second  part 
and  receive  the  rent  thereof,  apply  the  same  to  the  payment  of  snch  ezpense 
as  she  may  be  put  to  In  re-entering  and  then  to  the  payment  of  the  rent  do« 
by  these  presents,  and  the  balance,  If  any,  to  be  paid  over  to  the  said  party 
of  the  second  pait,  who  shall  be  liable  for  any  deficiency." 

The  defendant  objected  to  the  reception  of  this  paper  by  the  jus- 
tice on  the  ground  that  sufficient  "evidence  had  not  been  produced  to 
justify  its  reception.  This  objection,  it  seems  to  me,  was  too  general, 
and  the  lease  was  properly  received  in  evidence,  as  no  further  question 
as  to  the  identity  of  the  lease  was  raised  during  the  trial,  although  the 
defendant  was  present  and  was  sworn  as  a  witness  in  his  own  behalf. 
Therefore,  the  act  of  re-entry  and  the  attempts  to  relet,  claimed  by  the 
defendant  as  proved,  and  as  proof  of  an  implied  surrender,  were,  if 
proved  by  the  defendants,  express  authority. 

There  remains  point  2  to  be  considered.  It  is  that  plaintiff  repaired 
the  house  before  April  1, 1904.  Exactly  when  or  in  waat  month  repairs 
were  made,  or  what  these  repairs  were,  does  not  appear  from  the  tes- 
timony. A  landlord  has  the  right  to  re-enter  to  make  such  repairs  onlj 
as  are  necessary  to  preserve  the  properly.  The  repairs  in  question  do  not 
appear  to  have  been  of  that  class.  The  proof  is  conclusive  that  diey 
were  made  before  April  1, 1904,  and  there  seems  to  be  no  argument  that 
the  repairing  was  consistent  with  the  relation  of  landlord  and  tenant 
The  written  lease,  which  authorizes  a  reletting,  does  not  authorize  re- 
pairing, nor  can  such  authority  be  implied  from  the  lease.  The  burden 
of  proof  that  these  repairs  were  made  was  on  the  defendant  The 
burden,  also,  of  proving  the  time  when  these  repairs  were  made,  was 
on  the  defendant.  The  testimony  shows  only  that  they  were  made  be- 
fore April  1,  1904.  It  might  have  been  that  they  were  made  after 
March  1, 1904,  on  which  date  the  last  installment  of  rent  was  due. 

Therefore  neither  by  reason  of  these  repairs  made  by  the  landlord 
should  the  judgment  be  reversed.    The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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STARBUCE  ▼.  OBBO. 

(Saratoga  County  Court    September,  1005.) 

L   BAIfKBTn>TOT— PRXFXBENOIA— COIXBOnON   UNDBB    EZKOTTTIOIf. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  565,  {  67f  [TT.  S.  Comp. 
St  1001,  p.  8450],  providing  for  tbe  nullification  of  existing  liens  against 
the  bankrupt's  estate  created  within  four  months  preceding  the  bank- 
ruptcy, money  ocrilected  on  execution  Issued  on  a  Judgment  obtained 
against  the  Insolvent  within  the  four  months  before  his  adjudication,  and 
paid  over  to  the  Judgment  creditor  before  the  filing  of  the  petition  in 
bankruptcy,  cannot  be  recovered  by  the  trustee. 

2.    BaIO— KN0WI.EDOX   OF   CRKOnOB. 

Though  a  payment  to  an  execution  creditor,  made  within  four  months 
of  proceedings  in  bankruptcy,  constitutes  a  preference  under  Bankr.  Act 
July  1,  1898,  the  trustee  of  a  bankrupt  cannot  recover  the  same  imder 
section  60b  (80  Stat  562,  c.  541  [U.  S.  Comp.  St  1901,  p.  3445])  of  said 
act  without  evidence  that  the  creditor  bad  reasonable  cause  to  believe 
that  a  preference  was  Intended. 

[Ed.  Note. — For  cases  in  point  see  vol.  6,  Cent  Dig.  Bankruptcy,  H 
256,  257.] 

8.   SaHX— BVIDBNCK. 

Under  Code  Civ.  Proc.  (  8063,  where  the  trustee  in  bankruptcy  sues 
In  Justice's  court  to  recover  a  preference,  and  neither  alleges  nor  proves 
that  defendant  had  reasonable  cause  to  believe  the  preference  was  in- 
tended, the  Judgment  in  his  favor  Is  erroneous,  and  will  be  reversed,  and 
a  new  trial  ordered,  to  enable  plaintiff  to  supply  defects  in  proof. 

Appeal  from  Justice  Court. 

Action  by  Frank  M.  Starbuck,  trustee  in  bankruptcy  of  De  Garmo  & 
Starks,  against  Albert  N.  Gebo.  From  a  judgment  lor  plaintiff  be- 
fore a  justice,  defendant  appeals.     Reversed. 

A.  &  L.  Armstrong,  for  appellant. 
James  H.  Bain,  for  respondent. 

ROCKWOOD,  J.  On  July  29,  1903,  Albert  N.  Gebo,  the  defend- 
ant here,  instituted  an  action  in  Justice's  Court  against  Grace  De  Gar- 
mo and  Sarah  J.  S.  Starks,  composing  the  firm  of  De  Garmo  &  Starks, 
and  recovered  a  judgment  for  $81.48,  damages  and  costs.  Execution 
was  issued  on  the  same  day  to  a  constable,  who  levied  upon  the  stock 
of  goods  of  the  defendants,  De  Garmo  &  Starks,  and  realized  there- 
from the  sum  of  $63.33,  which  money  was  paid  over  to  the  judgment 
creditor. 

On  August  11,  1903,  De  Garmo  &  Starks  verified  a  voluntary  peti- 
tion in  bankruptcy,  which  was  thereafter  filed  on  August  15,  1903,  and 
on  August  17,  1903,  De  Garmo  &  Starks  were  adjudicated  bankrupts 
by  the  United  States  District  Court  for  the  Northern  District  of  New 
York.  Thereafter  the  plaintiff  in  this  action,  Frank  M.  Starbuck,  was 
appointed  trustee  in  said  bankruptcy,  and  qualified  as  trustee  by  giv- 
ing the  bond  required  on  November  30, 1903. 

The  trustee  in  bankruptcy,  soon  after  his  qualification,  caused  to  be 
served  upon  the  defendant,  Albert  N.  Ciebo,  the  following  notice : 

"Please  take  notice,  that  I  demand  that  you  refund  to  me,  as  the  trustee 
of  the  estate  of  said  bankrupts  (De  Oarmo  &  Starks),  the  stock  of  groceries 
and  the  other  property  which  you  sold  on  execution  against  said  bankrupts 


Digitized  by 


Google 


782  96  NBW  YORK  SUPPLEMENT  (County  Ct. 

and  UO  New  Tork  State  Reporter 

within  four  months  of  the  adjudication  of  said  De  Gar  mo  &  Starks  bankrupts; 
and  in  case  you  are  unable  to  refund  the  same,  then  that  yon  turn  over  to  me 
the  actual  value  of  said  property  in  cash.    If  this  demand  Is  not  complied 
with  prior  to  December  S,  1903,  suit  will  be  brought  to  recover  the  same. 
"Dated  December  4,  1903. 

"[Signed]  Frank  W.  Starbuck, 

"Trustee  of  the  Estate  of  De  Garmo  &  Starks,  Bankropta," 

This  notice  not  being  complied  with,  the  trustee  brought  this  action 
before  a  justice  of  the  peace  to  recover  the  moneys  realized  by  the  de- 
fendant upon  his  execution  sale,  and  judgment  was  demanded  for  the 
sum  of  $100  besides  costs.  Issue  being  joined  by  a  general  denial. 
trial  was  had  before  the  justice  and  a  jury,  resultmg  in  a  verdict  for 
the  plainti£F  of  $63  damages  and  $5.87  costs,  in  all  the  sum  of  $68.87, 
from  which  judgment  the  defendant,  Gebo,  has  appealed. 

If  the  judgment  can  be  sustained  at  all,  it  must  he  under  one  of  two 
sections  of  the  national  bankruptcy  law. 

Section  60,  subd.  "b,"  provides : 

"If  a  bankrupt  shall  have  given  a  preference  •  •  •  and  the  person 
receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  hare 
had  reasonable  cause  to  believe  that  It  was  intended  thereby  to  give  a  pref- 
erence, it  shall  be  voidable  by  the  trustee,  and  he  may  recover  the  property 
or  its  value  from  such  person.  And,  for  the  purpose  of  such  recovery,  a 
court  of  bankruptcy,  as  hereinbefore  defined,  and  any  state  court  which  would 
have  had  Jurisdiction  If  bankruptcy  bad  not  intervened,  shall  have  concur- 
rent Jurisdiction."  Act  July  1,  1898,  c  541,  30  Stat  562  [U.  S.  Comp.  St  1901. 
p.  3445]. 

Section  67,  subd..  "f,"  provides: 

"That  all  levies,  judgments,  attachments  or  other  liens  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him  shall  be 
deemed  null  and  void  In  case  he  Is  adjudged  a  bankrupt  and  the  property 
afTected  by  the  levy,  Judgment,  attachment  or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the  same  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  Judgment,  attachment  or  other  liwj 
shall  be  preserved  for  the  benefit  of  the  estate,  and  thereupon  the  same 
may  pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate 
as  aforesaid.  And  the  court  may  order  such  conveyance  as  shall  be  necessary 
to  carry  the  purposes  of  this  section  into  ^ect:  Provided,  that  notbln;; 
herein  contained  shall  have  the  effect  to  destroy  or  impair  the  titie  obtained 
by  such  levy,  Judgment,  attachment  or  other  lien  of  a  bona  fide  purchaser 
for  value  who  shall  have  acquired  the  same  without  notice  or  reasonable 
cause  for  inquiry."  Act  July  1,  1898,  c.  541,  80  Stat  565  [U.  8.  Comp.  St 
1901,  p.  3450]. 

Both  of  these  sections  have  been  the  subject  of  much  judicial  con- 
struction ;  the  latest  decision  directly  in  point  here  being  that  of  Lever 
V.  Seiter,  69  App.  Div.  33,  74  N.  Y.  Supp.  499.  It  was  there  held  in 
substance  that,  in  order  to  enable  a  trustee  in  bankrupts  to  recover 
moneys  paid  upon  a  voidable  preference  made  within  four  months 
prior  to  the  adjudication  in  bankruptcy,  it  must  be  shown  affirmative- 
ly that  the  judgment  creditors  had  reason  to  believe  that  the  bank- 
rupt suffered  the  judgment  to  be  entered  with  intent  to  give  them  a 
preference;  also,  that  section  67f  provides  specially  for  tine  nullifica- 
tion of  existing  liens,  and  that,  where  the  proceeds  of  the  sale  of 
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property  to  which  the  liens  attached  have  been  actually  paid  over  to 
the  lienor,  section  60  of  the  bankruptcy  law  applies. 

In  the  case  at  bar  there  is  undisputed  proof  that  "De  Garmo  &  Starks 
were  insolvent  on  July  29,  1903,  the  date  of  the  recovery  of  the  judg- 
ment against  them  by  Gebo.  There  is  no  proof,  however,  that  the  finan- 
cial condition  of  De  Garmo  &  Starics  was  known  to  Gebo,  or  that  he 
had  any  reason  to  believe  that  he  was  permitted  to  recover  his  judg- 
ment and  sell  the  property  in  order  to  give  him  a  preference.  In  fact, 
the  action  does  not  seem  to  have  been  framed  or  tried  to  bring  it  within 
the  purview  of  section  60b.  The  complaint  fails  to  contain  an  averment 
that  Gebo  had  reasonable  cause  to  believe  that  it  was  intended  by  the 
recovery  of  his  judgment  to  give  him  a  preference,  nor  was  there  the 
slightest  proof  tending  in  that  direction  adduced  before  the  justice 
and  the  jury.  Reliance  seems  to  have  been  placed  entirely  upon  the 
provisions  of  section  67f  of  the  bankruptcy  law,  and  the  evident  belief 
that  the  mere  fact  of  the  recovery  of  moneys  from  a  bankrupt,  by  a 
creditor,  within  the  four  months'  period  was  sufficient  to  authorize  the 
trustee  to  avoid  the  transfer  and  recover  the  moneys  back  in  a  suit  at 
law.  This  is  not  in  line  with  recent  decisions,  and  the  whole  record 
here  is  barren  of  proof  upon  which  the  plaintiff's  recovery  can  be  sus- 
tained. If  it  could  be  successfully  contended  that  the  constable  did  not 
in  fact  pay  the  moneys  over  to  Gebo  until  after  the  adjudication  in  bank- 
ruptcy, a  different  question  would  be  presented.  It  is  evident,  how- 
ever, from  the  schedules  in  bankruptcy  filed  by  De  Garmo  &  Starks, 
aside  from  any  other  inferential  proof  given  by  the  constable  and  the 
attorney  for  Gebo,  that  the  property  was  sold  upon  execution  and  the 
moneys  paid  over  to  Gebo  prior  to  the  adjudication  in  bankruptcy.  The 
schedules  contained  this  averment : 

"Albert  N.  Gebo,  South  Olens  Falls,  N.  T.,  goods  sold  April-May,  1903. 
In  judgment,  rendered  by  H.  C.  Reynold,  Justice  of  tbe  peace  of  tbe  town  of 
Moreau,  N.  T.,  July  29,  1903,  for  $81.48.    Balance  now  due,  |iai5." 

The  constable  testified  that  the  sale  left  a  balance  due  of  between 
$16  and  $17  without  the  costs,  and  the  attorney  for  Gebo  corroborated 
this.  Thus  upon  the  plaintiff's  own  showing  the  money  realized  from 
the  execution  sale  had  been  paid  over  pnor  to  the  adjudication  in 
bankruptcy.  Following  the  Levor  Case,  supra,  and  kindred  decisions, 
this  fact  satisfied  the  previously  existing  lien  of  the  judgment,  and 
the  preference  could  only  be  avoided  by  the  trustee,  and  the  moneys 
recovered,  provided  the  case  was  one  falling  within  section  60b.  In 
order  to  sustain  a  recovery  under  section  60b  of  the  national  bank- 
ruptcy law,  there  must  be  affirmative  proof  that  the  person  receiving 
the  preference  "had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference."  Such  reasonable  cause  must  not  be  a 
guess  or  a  mere  suspicion  of  insolvency,  but  must  consist  of  such  facts 
as  would  put  an  ordinarily  prudent  man  upon  inquiry.  The  record  here 
fails  to  disclose  any  such  facts.  Preferences  obtained  in  the  manner 
followed  in  the  case  at  bar  are  not  absolutely  void,  but  are  voidable  at 
the  suit  of  a  trustee  in  actions  brought  within  the  statute.  These  views 
are  expressed  in  the  following  decisions :  In  re  Philip  Jacobs,  1  Am. 
Bankr.  Rep.  518 ;  In  re  Louis  A.  Eggert,  3  Am.  Bankr.  Rep.  541,  98 
Fed.  843 ;  Id.,  4  Am.  Bankr.  Rep.  449,  103  Fed.  736 ;  Crittenden  v. 


Digitized  by 


Google 


784  96  NBW  YORK  SUPPLEMENT  (COUIlty  Ct 

and  lao  N«w  York  State  Reporter 

Barton,  5  Am.  Bankr.  Rep.  775.  69  N.  Y.  Supp.  659;  Hackney  v.  Ray- 
mond Bros.  Clarke  Qo.,  10  Am.  Bankr.  Rep.  213,  94  N.  W.  822 ;  Keith, 
Trustee,  v.  Gettysburg  National  Bank,  l^Am.  Bankr,  Rep.  762;  In  re 
Goodhile,  12  Am.  Bankr.  Rep.  374,  130  Fed.  471 ;  Western  v.  Francis- 
cus,  13  Am.  Bankr.  Rep.  326, 133  Fed.  900 ;  Upson  v.  Mt.  Morris  Bank, 
103  App.  Div.  367,  92  N.  Y.  Supp.  1101,  14  Am.  Bankr.  Rep.  6. 

The  law  presumes  that  the  payments  made  by  the  bankrupt  were 
legal,  and  the  burden  of  proof  is  on  the  trustee  to  overcome  this  pre- 
sumption. Keith,  Trustee,  v.  Gettysburg  National  Bank,  supra.  The 
trustee  has  not  met  the  burden  of  proof  imposed  upon  him  in  this  action 
by  failing  to  aver  that  the  defendant  Gebo  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended,  and  by  further  failing  to  prove  such 
facts  upon  the  trial  of  the  action.  If  such  proof  had  been  offered,  even 
without  the  necessary  averment  in  the  complaint,  the  judgment  might  be 
sustained  in  view  of  the  very  liberal  practice  indulged  to  sustain  the 
judgments  of  Justices'  Courts.  There  is  here,  however,  a  failure  both  of 
averment  and  proof,  and  the  judgment  is  clearly  contrary  to  the  evi- 
dence. 

It  may  be  that  a  new  trial  would  enable  the  plaintiff  to  supply  the  de- 
fects in  his  proof,  for  which  reason  and  pursuant  to  the  provisions  of 
section  3063,  Code  Civ.  Proc,  the  judgment  is  reversed,  and  a  new  trial 
of  the  issues  herein  is  directed  to  be  had  before  William  A.  Wood,  Esq., 
justice  of  the  peace  of  the  town  of  Moreau,  Saratoga  county,  at  his  ofl&ce 
in  the  village  of  South  Glens  Falls,  N.  Y.,  on  the  12th  day  of  September, 
1905,  at  10  o'clock  a.  m.,  of  that  day,  and  to  be  continued  at  such  ad- 
journed times  as  said  justice  may  lawfully  direct,  with  $10  costs  and  dis- 
bursements to  the  appellant 

Judgment  reversed,  and  new  trial  ordered,  with  $10  costs  and  dis- 
bursements to  appellant. 
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MBaTDNS  T.   MORTENS   et  aL- 

(Supreme  Oonrt,  Special  Term,  New  Zork  County.    September,  1906.) 

1.  FBAUDuiiBRT    CoRVKTARcia— SKmne   Abidb— Aonon    against    Bstatb— 

PBOOF  or  iNDXBTBDNESa. 

Under  Real  Property  Law,  Laws  1896,  p.  604,  c.  547,  {  232,  authorizing 
a  creditor  of  a  deceased  Insolvent  debtor,  having  a  claim  or  demand  ex- 
ceeding $100,  to  sue  to  set  aside  a  conveyance  of  real  property  as  fraudu- 
lent, without  having  obtained  a  judgment,  the  plaintiff  in  such  an  action 
must  prove  his  claim  in  the  same  manner  that  it  would  have  to  be  proved 
in  an  action  at  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  24,  Cent  Dig.  Fraudulent  Oon- 
veyances,  {  796.] 

2.  SAHE— iNBITFnCIKNCT  OT  ASSETS. 

A  father  who  was  in  partnership  with  two  of  his  sons,  transferred  real 
estate  to  them  in  consideration  of  their  agreement  to  pay  him  a  certain 
sum  per  month  during  his  life ;  the  agreement  being  secured  by  mortgage 
upon  the  land.  Thereafter  the  father  erected  some  apartment  houses, 
which  immediately  before  his  death,  and  after  the  death  of  one  of  the 
sons,  he  conveyed  to  the  other  son.  During  the  period  between  the  con- 
veyance by  the  father  to  the  son  and  the  death  of  the  former  there  were 
certain  transactions  between  the  parties  appearing  upon  the  books  of  the 
firm  as  loans;  the  subject  of  such  loans  being  transfers  of  portions  of 
one  partner's  Interest  in  the  capital  to  the  other.  At  the  time  of  the 
father's  death  the  firm  books  showed  an  apparent  indebtedness  to  the 
deceased  son.  Held,  in  an  action  by  the  deceased  son's  administratrix, 
under  Real  Property  Law,  Laws  1896,  p.  604,  c.  647,  {  232,  to  set  aside 
the  deed  of  the  apartment  houses  as  in  fraud  of  creditors,  that  It  was 
incumbent  on  plaintiff  to  prove  the  alleged  debt  to  the  deceased  son  and 
the  Insufficiency  of  the  father's  estate  to  meet  it. 

[Bd.  Note. — For  cases  In  point,  see  vol.  24,  Cent  Dig.  Fraudulent  Con- 
veyances, §{  796,  804.] 

&  Samk— Evidence. 

A  father,  who  was  In  partnership  with  two  of  his  sons,  transferred 
real  estate  to  them  in  consideration  of  their  agreement  to  pay  him  a 
certain  sum  per  month  during  his  life;  the  agreement  being  secured  by 
mortgage  upon  the  land.  Thereafter  the  father  erected  some  apart- 
ment houses,  which  immediately  before  his  death,  and  after  the  deatii  of 
one  of  the  sons,  be  conveyed  to  the  other  son.  During  the  period  betwem 
the  conveyance  by  the  father  to  the  son,  and  the  death  of  the  former, 
there  were  certain  transactions  between  the  parties  appearing  upon  the 
books  of  the  firm  as  loans ;  the  subject  of  such  loans  being  transfers  of 
portions  of  one  partner's  interest  In  the  capital  to  the  other.  At  the  time 
of  the  father's  death  the  firm  books  showed  an  apparent  Indebtedness  to 
the  deceased  son.  Held  that,  the  object  of  the  annuity  agreement  having 
been  to  give  to  the  father  the  rents  of  the  property,  which  were  esti- 
mated to  be  about  the  amount  provided  for  by  such  agreement,  and 
which  should  have  been  regularly  devoted  to  the  use  of  the  father.  It 
was  not  necessary,  in  an  action  by  representatives  by  the  administrator 
of  the  deceased  son  to  set  aside  as  fraudulent  the  conveyance  to  tlie  other 
son,  to  prove  strictly  that  all  of  the  rents  went  to  the  father. 

4.  BzKCtnoBs— SwoBN  Statement— CoNOLrsivsNESS. 

Where  an  executor  asserts  in  his  sworn  statement  that  he  knows  of  no 
claims  in  favor  of  the  estate  other  than  those  stated,  he  cannot  after- 
wards, in  an  action  to  set  aside  as  fraudulent  a  conveyance  from  the  de- 
cedent to  him,  claim,  for  the  purpose  of  showing  that  ths  estate  was 
not  insolvent,  that  other  assets  existed. 

96  N.T.S.— 60 
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5.  FBAITDtrLEIfT    COKTCTAROBS— PBOOV    OV    IHDBBTBDRSSS— TKARSAOnORS   BE- 
TWXBR  PABTREBB. 

Where,  In  an  action  to  set  aside  a  conveyance  as  In  fraud  of  creditors. 
It  appears  that  the  debt  asserted  by  plaintiff  was  incurred  In  the  course  of 
dealings  between  partners,  and  was  regarded  as  a  partnership  matter, 
the  court  cannot  determine  in  advance  of  a  partnership  accoonting  wbat 
the  amount  of  the  indebtedness  is,  and  hence  the  conveyance  cannot  be 
decreed  fraudulent. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24.  Cent  Dig.  Frandnlent  Con- 
veyances, {{  642,  643.] 

Action  by  Laura  E.  Mertens,  as  administrator,  against  Frederick 
W.  Mertens  and  others.    Judgment  for  defendants. 

Ashbel  P.  Fitch,  Jr.,  and  Roger  Foster,  for  plaintiff. 
Abraham  I.  Elkus  and  Joseph  M.  Proskaur,  for  defendant  Fred- 
erick W.  Mertens. 

BISCHOFF,  J.  In  the  year  1890,  Frederick  W.  Mertens,  Sr., 
then  being  engaged  in  business  with  his  two  sons,  Frederick  and 
Robert,  under  the  firm  name  of  Frederick  W.  Mertens  &  Sons,  con- 
veyed to  these  sons  the  real  estate  of  which  he  was  then  possessed,  ana 
the  sons  entered  into  an  agreement,  jointly,  to  pay  hun  the  sum  of 
$1,000  a  month  during  his  life;  the  performance  of  the  agreement 
being  secured  by  mortgage  upon  the  real  estate  thus  conveywL  Dur- 
ing the  period  whch  intervened  this  transaction  and  the  death  of  Mr. 
Mertens,  in  1899,  he  invested  moneys  in  the  erection  of  three  apart- 
ment houses,  which  he  conveyed  shortly  before  his  death  to  his  son 
Frederick,  the  defendant ;  his  other  son,  Robert,  having  died  a  few 
months  earlier.  It  appears  that  loans  had  been  made  by  the  sons  to 
the  father,  during  this  period  of  nine  years,  evidenced  in  the  firm 
books  by  journal  entries  of  the  loans,  and  by  corresponding  trans- 
fers of  the  moneys  loaned  from  the  sons'  to  the  father's  capital  ac- 
count ;  the  amount  of  the  apparent  indebtedness  to  Robert  being,  with 
interest,  $37,637.97,  and  this  action  is  brought  by  Robert's  adminis- 
tratrix to  set  aside  the  conveyances  of  the  three  apartment  houses  by 
the  father  to  Frederick  as  in  fraud  of  creditors,  under  section  232 
of  the  real  property  law  (Laws  1896,  p.  604,  c.  647);  the  cause  of 
action  being  thus  dependent,  for  practical  purposes,  upon  the  exist- 
ence of  the  debt  to  Robert  and  the  insufficiency  of  the  father's  estate 
to  meet  it. 

The  plaintiff's  theory  is  that  the  debt  is  established  by  these  firm 
entries,  as  a  matter  independent  of  actual  partnership  transactions, 
and  so  the  proper  subject  of  collection  without  a  partnership  account- 
ing, and  that  the  insolvency  of  the  estate  is  apparent  from  the  sur- 
rogate's decree  upon  the  accounting  of  the  defendant  Frederick,  as 
executor  of  his  father,  whereby  the  assets  are  found  to  be  about 
$6,000.  The  defendant  Frederick  to  meet  this  claim  of  insolvency, 
interposes  the  sons'  agreement  to  make  payments  to  the  father  at  the 
rate  of  $12,000  a  year  for  the  period  of  nine  years,  which  elapsed 
before  the  latter's  death,  and  asserts  that  this  annuity  agreement 
evidences  an  asset  of  the  estate,  while  the  plaintiff  contends  that  the 
agreement  was  satisfied  by  the  application  of  the  rents  of  the  sons' 
real  estate  (conveyed  to  them  by  their  father)  to  the  father's  use  dur- 
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ing  the  period  referred  to,  and  that  this  was  what  the  parties  to  that 
agreement  actually  intended.  Upon  the  issue  presented  as  to  the 
presence  or  absence  of  an  outstanding  indebtedness  to  the  father's 
estate  by  virtue  of  the  annuity  agreement,  I  should  be  inclined  to  hold 
in  favor  of  the  plaintiff,  since  the  inference  is  strong  that  the  father 
had  continuously  enjoyed  the  rents  of  the  property  conveyed  by  him 
to  his  sons,  and  that  this  was  the  actual  intention  of  the  parties  as 
to  the  scope  of  performance. 

Direct  proof  is  afforded  by  the  testimony  of  the  attorney,  who  ad- 
vised the  parties,  and  drew  the  papers  at  the  time  of  the  transactions 
of  1890,  that  the  avowed  purpose  of  the  annuity  agreement  was  to  se- 
cure to  the  father  the  rents  of  the  property,  which  were  estimated  to 
be  about  the  amount  named  in  the  agreement,  and  so  far  as  appears 
from  all  the  evidence  reasonably  available  to  the  plaintiff,  the  rents 
were  devoted  to  the  use  of  the  father  as  a  matter  of  continuous  system 
which  excluded  the  sons  from  actual  participation.  Had  the  annuity 
agreement  been  deemed  a  matter  for  strict  and  punctual  observance, 
it  is  but  reasonable  to  assume  that  some  account  of  the  condition 
of  the  annuity  would  have  been  preserved  and  available  to  the  defend- 
ant as  evidence.  Some  receipt  or  other  paper  expressing  satis- 
faction of  an  installment,  or  payment  on  account  of  an  installment, 
should  be  in  existence,  but  nothing  of  the  kind  is  produced,  and  the 
evidence  of  the  actual  use  of  the  rents  by  the  father  with  no  further 
demand,  apparently,  during  the  life  of  the  agreement,  leads  very 
strongly  to  the  view  that  the  understanding  was  as  indicated  by  the 
testimony  of  the  attorney,  Mr.  Holm. 

Moreover,  if  further  evidence  be  needed,  it  is  afforded  by  the  sworn 
statement  in  the  account  of  the  defendant  Frederick,  as  excutor, 
that  he  knew  of  no  claims  in  favor  of  the  estate  other  than  those 
stated  when  omitting  any  statement  of  a  claim  upon  this  agreement. 
If  the  agreement  were  deemed  enforceable  for  arrears  of  the  stated 
installments,  it  is  quite  obvious  that  this  individual  (the  sole  sur- 
vivor of  the  parties  to  it),  would  have  known  of  the  fact  that  there 
was  a  claim  which  it  was  his  duty  to  assert,  and  there  is  no  hardship 
in  holding  him  to  a  position  which,  as  a  matter  of  fact,  the  evidence 
discloses  to  have  been  probably  then  well  assumed.  In  my  view  of 
the  case  the  fact  that  every  penny  of  the  rents  was  not  traced  to  the 
father's  benefit  is  not  important.  Where  any  record  is  available,  the 
result  is  found  to  be  that  the  father,  not  the  sons,  enjoyed  these  rents, 
and  where  the  matter  is  made  to  rest  upon  probabilities  in  the  similar- 
ity of  items  paid  with  items  of  withdrawal  from  the  later  bank  ac- 
count, in  which  the  rents  were  deposited  (the  checks  and  stubs  not 
being  in  existence),  the  same  system  of  a  continuous  use  of  these 
rents  by  the  father  is  clearly  indicated.  My  conclusion  upon  this 
question  must  be  that  the  annuity  agreement  was  satisfied  in  ac- 
cordance with  the  parties'  practical  construction  of  it,  but  still  I  can- 
not take  the  case  to  be  sufficiently  supported  to  justify  the  relief 
sought  by  the  plaintiff. 

Granting  that  the  annuity  agreement  does  not  suffice  to  increase 
the  estate  of  the  defendant's  grantor  of  the  premises  is  suit,  con- 
structive fraud  in  the  conveyances  is  still  an  open  question,  while 
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the  amount  of  the  grantor's  interest  in  the  firm  of  Frederick  W.  Mer- 
tens  &  Sons  remains  undetermined.  The  value  of  this  interest  was 
expressly  excluded  and  excepted  from  the  finding  of  the  value  of  Mr. 
Mertens'  estate  by  the  surrogate's  decree  and  it  is  impossible  for 
the  court  to  determine  in  this  action  what  the  amount  of  this  out- 
standing asset  may  be,  in  advance  of  an  adjudication  in  an  action 
properly  brought  for  the  settlement  of  the  partnership  accounts.  The 
plaintiff's  case  depends  upon  proof  of  fraud,  and  where  the  fraud 
sought  to  be  proven  arises  from  an  asserted  insufficiency  of  the  gran- 
tor's assets  to  meet  the  creditor's  demand,  without  any  previous 
resort  by  the  creditor  to  the  means  afforded  by  law  for  the  collection 
of  the  debt,  as  in  the  present  case,  the  actual  insufficiency  of  the 
assets  becomes  an  essential  fact  which  the  plaintiff  must  establish  or 
fail  in  the  action.  By  amendment  of  the  answer  the  plaintiff's  alle- 
gation of  the  value  of  the  estate  was  placed  in  issue,  and  there  is 
no  admission  of  the  fact  that  the  testator  died  insolvent.  The  account- 
ing executor's  estimate  of  the  value  of  the  testator's  interest  in  the 
firm  as  $6,799.08  was  not  accepted  by  the  surrogate  when  the  par- 
ties were  before  him,  and  cannot  weU  be  given  the  force  of  an  ad- 
mission by  the  defendant  individually  for  the  purposes  of  this  ac- 
tion. Had  the  parties  in  interest  been  content  to  adopt  the  executor's 
estimate  of  the  value  of  this  asset,  the  present  difficulty  would  not  be 
encountered,  but  the  surrogate,  when  fixing  the  value  of  the  estate, 
declined  to  express  this  proposed  item  in  the  decree,  presumbly  be- 
cause the  executor's  estimate  did  not  please  the  parties,  and  the  use- 
fulness of  the  estimate,  therefore,  failed.  As  the  matter  stands,  this 
estimate  is  no  proof  of  value,  and  there  is  nothing  before  me  which 
can  suffice  for  a  finding  that  Mr.  Martens'  estate  is  insufficient  to 
meet  the  debt  which  is  the  basis  of  this  action. 

Again,  it  would  appear  that  the  very  debt  itself  is  too  closely  iden- 
tified with  the  partnership  relations,  existing  between  the  debtor  and 
creditor,  to  permit  of  its  independent  enforcement.  These  loans 
had  their  foundation  in  the  condition  of  the  capital  account  between 
the  partners,  the  subject  of  the  loans  being  a  transfer  of  so  much 
of  one  partner's  interest  in  the  capital  to  the  other,  which  trans- 
actions were  noted  as  loans  in  the  journal  entries,  and  again  in  the 
periodical  inventories  of  the  firm.  Unless  the  borrower  drew  upon 
his  capital  account  to  such  an  extent  as  to  reduce  it  below  the  amount 
of  the  loans,  the  matter  was  one  which  needed  no  adjustment  other 
than  the  writing  back  of  so  much  capital  to  the  lender,  but  whether  the 
borrowing  partner  did  withdraw  capital  to  this  extent,  and,  if  so, 
whether  he  devoted  the  withdrawals  to  possible  uses  of  the  partner- 
ship, are  questions  which  involve  the  examination  of  the  partnership 
accounts  for  a  proper  determination.  One  partner  may  sue  another 
at  law  upon  his  express  or  implied  promise,  provided  the  transac- 
tion is  distinct  from  the  partnership  accounts,  and  does  not  involve 
their  consideration  (Middleton  v.  'Twombly,  125  N.  Y.  520,  684,  26 
N.  E.  621),  but  the  whole  question  here  rests  upon  the  condition  of 
the  accounts,  and  no  indebtedness  is  provable  without  them.  From 
the  nature  of  the  loans  and  the  manner  of  their  recording,  it  is  ouite 
apparent  that  the  parties  treated  them  as  nothing  other  than  partner- 
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ship  matters,  and  the  debt  upon  which  the  plaintiff  sues  is,  in  effect, 
but  an  item  on  one  side  of  a  partnership  account.  It  is  suggested  by 
the  plaintiff  that  the  strict  rule  which  prohibits  one  from  suing  his 
partner  at  law  does  not  apply  to  this  action,  which  is  in  equity ;  but 
this  distinction  overlooks  the  nature  of  an  equitable  action  of  this 
chdrsictcr 

The  statute,  Real  Property  Law  (Laws  1896,  p.  604,  c  647,  §  232) 
permits  "A  creditor  of  a  deceased  insolvent  debtor  having  a  claim 
or  demand  exceeding  one  hundred  dollars  against  such  deceased,"  to 
maintain  such  an  action  as  this  "without  having  first  obtained  a  judg- 
ment on  such  claim  or  demand;  but  the  same,  if  disputed,  may  be 
established  on  the  trial."  For  the  purposes  of  the  establishment  of 
the  claim  or  demand,  the  statute  has  not  given  the  creditor  any 
greater  rights  than  a  judgment  creditor  would  possess.  The  effect 
is  simply  that  judgment  upon  the  claim  need  not  be  first  recovered ; 
but  the  existence  of  the  daim  is  to  be  tested  by  no  more  favorable 
standard  than  would  obtain  in  an  action  brought  to  establish  it  in 
the  first  instance.  The  debt  in  suit  is  a  common-law  demand,  or 
nothing,  and  the  fact  that  the  ultimate  relief  under  the  statute  is  to  be 
administered  in  a  proper  case  by  a  court  of  equity,  does  not  affect  the 
manner  in  which  the  claim  must  be  established. 

For  the  reasons  stated,  there  should  be  judgment  for  the  dis- 
missal of  the  complaint,  but  without  costs. 

Complaint  dismissed,  without  costs. 


(48  MlBC.  Rep.  24S.) 

EVANS  ▼.  NATIONAL  BROADWAY  BANK. 

(Snpreme  Court,  Special  Term,  New  York  County.    S^tember,  1906.) 

I,   BAWKKUWOT— IWSOI.VBWCT— EVIDEWCli. 

A  person  opened  an  account  with  a.  bank,  which  dlscotmted  paper  for 
him  to  the  amount  of  $20,000  on  his  statement  that  he  had  assets  amonnt- 
ing  to  $63,000.  After  nine  months,  during  which  the  bank  received  re- 
ports pr^adldal  to  bis  credit,  he  had  reduced  his  indebtedness  to  $13,000, 
and  declared  that  he  could  not  pay  the  remainder  of  his  debt.  A  few 
days  later  the  bank  made  an  arrangement  with  blm  under  which  he 
made  11  successiye  assignments  of  accounts  between  April  12th  and  May 
21st,  aggregating  In  all  $60,000,  covering  all  his  uncollected  accounts.  The 
bank  made  the  collections  and  passed  the  proceeds  to  a  separate  account, 
out  of  which  it  paid  his  checks  for  about  $20,000,  drawn  on  bis  personal 
account,  until  May  19th,  when  it  refused  to  pay  a  note.  After  he  had 
turned  over  his  business  to  a  third  party  the  bank  had  refused  to  re- 
assign the  claims  to  provide  working  capital.  A  petition  in  involuntary 
bankruptcy  was  filed,  and  after  adjudication  the  trustee  sued  to  set  aside 
the  assignments  to  the  bank  as  made  to  binder  creditors,  and  to  recover 
proceeds  of  collections  as  an  unlawful  preference.  The  bank,  after  peti- 
tion filed,  continued  to  collect  the  assigned  accounts,  and  after  paying  debts 
tnmed  over  the  balance  to  tbe  trustee.  While  the  assignments  were  be- 
ing made,  his  Ilflbllities  became  $12,000  more  than  his  assets,  while  be- 
fore that  time  they  were  only  $8,000  more.  BOd  sufficient  to  establish 
bis  Insolvency  when  the  assignments  were  made.  The  claim  titiat  It  was 
not  established  because  the  good  will  of  the  bnsiness  was  not  taken  Into 
account  cannot  be  considered,  as,  under  tbe  drcnmstances,  there  could 
have  been  no  good  will. 
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2.  BAHx—VmjkWrvL  PaxFrauiNCKs— Rscovssr  bt  Tkubikc. 

Where  there  was  eyldenoe  showing  the  debtor's  Insolvency  and  a  knowl- 
edge of  the  same  by  a  bank  to  whom  he  bad  made  asslgnmenta  of  bis 
outstanding  accounts,  the  trustee  in  bankruptcy  could  recoyer  so  mncb 
of  the  bank's  collections  from  transfers  made  within  four  montlifl  as  bad 
been  applied  to  the  payment  of  the  Indebtedness  doe  It  at  the  time  tbc 
arrangement  was  made  with  the  banlcmpt  for  the  assignment  of  the 
claims,  but  could  not  recover  the  remainder  of  the  fund,  which  had  been 
applied  by  the  bank  to  the  payment  of  the  bankrupt's  liabilities  to  third 
persons. 

Action  by  Samuel  M.  Evans,  trustee  in  bankruptcy,  of  the  estate  of 
J.  Samuel  Jacobs,  against  the  National  Broadway  Bank.  Judgment 
for  plaintiff. 

See  85  N.  Y.  Supp.  101. 

Frederick  E.  Kessinger  (Herbert  R.  Limburger,  of  counsel),  for  plain- 
tiff. 

Sullivan  &  Cromwell  (William  V.  Rowe  and  Wad<Ull  Catchings,  of 
counsel),  for  defendant. 

LEVENTRITT,  J.  In  the  month  of  February,  1901,  J.  Samuel 
Jacobs,  who  had  theretofore  been  a  partner  of  one  McCafferty  in  the 
paint  business,  started  in  the  same  line  on  his  own  behalf.  They  soon 
became  involved  in  litigation  respecting  the  ownership  of  a  trade-mark 
which  was  deemed  to  he  of  considerable  value.  In  April,  1901,  Jacobs 
opened  an  account  in  the  defendant  bank,  and,  in  order  to  obtain  dis- 
count accommodations,  he  submitted  a  statement  of  his  financial  condi- 
tion wherein  he  claimed  that  he  was  worth  over  all  his  liabilities  the  sum 
of  $63,800,  including  an  equity  of  $10,000  in  real  estate.  On  the 
strength  of  that  statement  uie  defendant  discounted  his  note  at  four 
months  in  the  sum  of  $10,000,  due  August  25,  1901.  Prior  to  its  ma- 
turity, and  on  July  3, 1901,  the  bank  discounted  for  Jacobs  another  four 
months'  note  for  $10,000.  This  latter  note  became  due  October  3, 1901. 
Both  notes  were  unindorsed  and  wholly  unsecured.  When  the  first  note 
matured,  it  was  renewed  in  full  for  two  months ;  the  renewal  note  ma- 
turing October  26th.  On  October  3d,  when  the  second  note  fell  due,  it 
was  reduced  by  the  payment  of  $4,000  on  account,  and  for  the  remaining 
$6,000  a  new  note,  due  January  3,  1902,  was  given  to  the  defendant 
Jacobs  defaulted  in  the  payment  of  the  first  renewal  note,  which  became 
due  October  36th,  but  three  days  later  he  paid  $1,000  on  account,  and 
gave  the  defendant  a  renewal  note,  due  December  30th,  for  the  remain- 
ing $9,000.  Upon  Jacobs'  default,  and  in  the  end  of  October,  1901,  a 
mercantile  agency  rendered  to  the  defendant  a  report  of  Jacobs'  finan- 
cial condition  containing,  among  others,  these  statements : 

"Jacobs,  J.  Samuels,  Mfg.  White  Lead  &  Paints,  Brooklyn,  N.  T. 

"The  old  firm  manufactured  a  brand  of  white  lead  known  as  'Gold  Seal,'  ud 
also  controlled  several  trade-marks,  which  both  are  now  using.  Jacobs 
claimed  the  exclusive  right  to  the  trade-mark  'Gold  Seal,'  and  brought  an  ai'- 
tlon  against  McOafTerty  to  restrain  him  from  using  it,  but  the  case  was  decided 
in  McCafTerty'g  favor.  There  is  the  strongest  kind  of  competition  between 
them,  and  prices  are  cut  on  both  aides.  It  Is  thought  likely  that  there  vill 
also  be  further  litigation.  Jacobs  has  all  along  bad  the  reputation  of  beio; 
a  liberal  spender,  and  authorities  believe  that  he  Is  the  least  able  to  stand  ibe 
strain.    It  Is  said  that  he  has  now  got  prices  down  to  a  point  where  tliere  ii 
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notblng  In  tlie  tnulneBB.  Hla  payments  locally  are  somewhat  tardy,  and  the 
general  tendency  la  to  watch  tiie  account  closely.  An  out  of  town  anthority, 
to  wliom  he  owes  about  11,500,  considerably  past  doe,  is  unable  to  collect,  and 
talks  of  beginning  suit. 

"September  26th,  1901." 

"From  out  of  town  sources  we  learn  that  he  is  still  owing  a  balance  of  about 
$1,000  on  machinery  and  other  oyerSue  accounts  of  about  ^000.  In  some 
eases,  however,  he  pays  promptly  for  indispensable  current  requirements. 
HU  indebtedness  la  believed  fully  $10,000. 

•*Oct  31, 1901." 

A  few  weeks  later  the  defendant  received  a  further  report  from  the 
same  source,  and  Jacobs  was  therein  referred  to  in  this  language : 

'It  is  said  tbat  he  has  now  got  prices  down  to  a  point  where  there  is  nothing 
in  ttie  business.  His  payments  locally  have  become  so  tardy  that  some  of  the 
conservatlTe  dealers  no  longer  solicit  his  trade,  and  we  are  unable  to  attain 
any  definite  estimate  as  to  his  financial  worth." 

Thereupon  the  defendant  pressed  Jacobs  to  reduce  his  $15,000  in- 
debtedness, and  he  promised  to  apply  the  proceeds  of  his  real  estate 
then  in  process  of  condemnation  to  the  reduction  of  the  debt.  No  pay- 
ment was  made  on  the  $9,000  note,  which  fell  due  on  December  30, 
1901,  but  a  renewal  note  of  like  amount,  maturing  March  3,  1902,  was 
submitted.  One  thousand  dollars  was  paid  on  January  3,  1902,  on  ac- 
count of  the  $6,000  note  then  maturing,  and  the  balance  of  $5,000  was 
renewed  imtil  April  3, 1902.  One  thousand  dollars  was  paid  on  March 
3,  1902,  on  account  of  the  $9,000  note  then  maturing,  and  the  balance 
of  ^,000  was  renewed  until  Majr  3,  1902.  In  February,  1902,  Jacobs 
realized  $6,750  for  his  real  estate  interests ;  but,  instead  of  devoting  any 
part  of  it  to  the  reduction  of  his  indebtedness  to  the  defendant,  as  he 
had  promised,  he  turned  it  into  the  business,  which  thereupon  comprised 
his  entire  property.  In  March,  1902,  the  defendant  learned  that  Jacobs 
was  living  extravagantly  or  beyond  his  means.  The  fact  is  that  he  was 
drawing  from  the  business  for  personal  expenses  about  $15,000  a  year. 
On  April  3, 1902,  when  the  $5,000  note  matured,  Jacobs  informed  the 
defendant  that  he  was  unable  to  pay  any  part  of  it,  whereupon  he  was 
required  to  give  in  substitution  a  new  note  having  but  six  days  to  run, 
and  its  acceptance  by  the  defendant  was  coupled  with  the  warning  that 
it  must  be  paid  when  due.  It  was  nevertheless  protested  for  nonpay- 
ment; Jacobs  having  failed  even  to  appear  at  the  bank  until  sent  for 
on  the  following  day. 

Then  followed  the  arrangement  which  has  given  rise  to  the  present 
litigation.  Up  to  that  time  the  defendant  had  neither  indorsement  or 
colbteral  of  any  kind  to  cover  its  claims.  It  was  then  agreed  that 
Jacobs  should  assign  outstanding  accounts  to  the  defendant,  in  which 
event  the  defendant  would,  at  its  option,  from  the  collections  thereof, 
make  further  advances  or  loans  to  Jacobs,  so  as  to  enable  him  to  prose- 
cute his  business.  Pursuant  to  that  arrangement  Jacobs  assigned  to 
the  defendant  on  April  12,  1902,  certain  of  his  outstanding  accounts, 
amounting  to  $7,100,  and  thereafter,  and  until  May  21,  1902,  he  con- 
tinued to  do  so,  maldng  in  all  11  different  assignments,  aggregating 
$47,920.34,  and  covering  claims  not  only  for  all  shipments  as  soon  as 
made,  but  also  all  his  uncollected  accounts  which  had  accrued  prior 
to  April  12,  1902.  This  state  of  facts  is  shown  on  the  face  of  the  lists 
attached  to  the  assignments.    The  defendant  gfave  to  Jacobs  written 
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authority,  as  its  agent,  to  collect  for  its  account  all  the  assigned  claims, 
and  it  opened  wlut  it  termed  his  "collateral"  account,  devoted  to  en- 
tries of  the  collections  which  he  made  and  turned  over  to  it,  as  distin- 
guished from  his  "personal"  account.  Although  at  no  time  during  the 
period  that  Jacobs  was  making  these  assignments  to  the  defendant  had 
he  anj»  balance  to  his  credit  in  his  personal  or  deposit  account,  he  drew 
checks  on  the  defendant,  relying  upon  it  to  honor  them,  though  he  had 
no  agreement  or  assurance  upon  which  to  base  such  reliance.  To  the 
extent  of  $19,750  the  defendant  paid  these  chedcs  and  certain  matur- 
ing notes  held  by  creditors  of  Jacobs,  and  from  time  to  time  of  its  own 
volition  transferred  from  the  coUateral  to  the  personal  account  sums 
just  sufficient  to  meet  the  payment  of  these  checks  and  notes.  That 
course  was  pursued  by  the  defendant  until  May  19,  1902,  when  it  re- 
fused to  pay  a  promissory  note  then  maturing,  payable  at  the  defendant 
bank,  held  by  one  of  Jacobs'  merchandise  creditors  and  duly  issued  by 
him  in  the  conduct  of  his  business.  This  refusal  brought  matters  to  a 
crisis.  The  creditor  who  held  the  dishonored  note  called  upon  the  pres- 
ident of  the  defendant  bank,  and  he  then  advised,  as  he  had  previously 
suggested,  that  Jacobs  should  be  induced  to  turn  over  the  manage- 
ment of  the  business  to  one  Aquilla  Rich,  who  had  had  long-continued 
experience,  and  who  had  been  in  the  employment  of  Jacobs  from  the 
beginning;  and  the  president  maintained  that,  unless  such  a  change 
was  made,  the  result  would  be  disastrous  to  all  parties  interested.  The 
creditors  thereupon  persuaded  Jacobs  to  adopt  the  suggestion,  and, 
having  accomplished  this,  requested  the  defendant  to  co-operate  with 
them  by  reassigning  and  surrendering  claims,  so  as  to  provide  the  busi- 
ness with  the  funds  necessary  to  its  further  prosecution.  Upon  its  re- 
fusal, they,  on  June  4,  1903,  filed  a  petition  m  involuntary  bankruptcy. 
Jacobs  was  thereafter  duly  adjudicated  a  bankrupt,  and  the  plaintiff  was 
elected  trustee.  In  that  capacity  he  brings  this  action  to  set  aside  the 
transfer  of  the  accounts,  claiming  that  the  effect  thereof  was  to  hinder, 
delay,  and  defraud  the  creditors  of  Jacobs,  or,  failing  in  that,  to  recover 
the  amount  of  such  claims  as  the  defendant  collected  on  the  ground  that 
it  thereby  acquired  an  unlawful  preference. 

The  defendant  continued,  after  the  bankruptcy  proceedings,  to  make 
collections  of  the  assigned  claims,  and  having  raized  therefrom  a  sum 
sufficient  to  cover  the  unpaid  notes  held  by  it,  aggregating  $13,000,  to- 
gether with  the  expenses  of  collection,  turned  over  to  the  plaintiff,  as 
trustee  in  bankruptcy,  the  remaining  uncollected  claims,  aggregating 
$12,478.65,  and  an  over-surplus  of  $598.21  in  cash.  Of  the  reassign^ 
claims  the  plaintiff  has  collected  only  $1,849.47.  The  balance  of  $10,- 
629.18  are  worthless  and  uncollectible.  Upon  a  public  sale  on  the  12th 
of  July,  1902,  the  stock,  machinery,  and  other  tangible  property  of  Ja- 
cobs realized  $5,700.  For  all  the  assets  which  Jacobs  owned  on  the  17th 
day  of  July,  1902,  the  sum  of  $10,063.66  was  realized,  and  the  debts 
owing  by  Jacobs  on  that  day,  as  proved  and  allowed  in  bankruptcy,  ag- 
gregated $31,879.34,  thus  showing  Jacobs'  insolvency  in  fexcess  of  $21,- 
000,  and  affording,  after  payment  of  expenses,  no  more  than  a  possible 
26  per  cent,  dividend  to  his  creditors  on  their  respective  claims.  On 
April  10,  1902,  when  Jacobs  and  the  defendant  entered  into  the  ar- 
rangement for  the  assignment  of  accounts,  there  was  an  excess  of  lia- 
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bilities  over  assets  by  about  $8,000,  and  from  that  time  to  May  SI, 
1902,  the  period  covered  by  the  making  of  the  assignments,  that  excess 
gradually  increased  until  on  the  last-mentioned  date  the  excess  had 
amounted  to  nearly  $12,000,  although  the  sales  made  in  the  interim 
aggregated  over  $21,000. 

Notwithstanding  this  dear  exhibition  of  insolvency,  the  defendant 
insists  that  Jacobs  was  not  insolvent,  for  the  reason  that  the  computa- 
tion upon  which  that  result  is  reached  excludes  the  value  of  the  good 
will  of  the  business.  That  good  will  is  an  addable  asset  in  figuring 
solvency  or  insolvency  is  sound  law.  Chicago  Title  &  Trust  Company 
v.  John  A.  Roebling^s  Sons  Co.  (C.  C.)  107  Fed.  71.  The  difficulty, 
however,  is  that  I  fail  to  find  any  good  will  left  in  this  business  either 
at  the  date  when  the  first  assignment  of  accounts  was  made,  or  at  any 
time  thereafter.  A  business  which  in  one  year  converted  a  surplus  of 
$63,000  into  a  deficiency  of  $8,000  can  hardly,  lay  claim  to  substantial 
good  will.  No  attempt  is  made  to  reconcile  this  disastrous  showing 
with  the  claim  of  a  continued  good  will,  except  by  pointing  to  the  ex- 
travagant drafts  of  Jacobs.  But  even  at  the  maximum  amount  of 
$15,000  a  year  die  major  part  of  the  decline  still  remains  to  be  account- 
ed for.  Rich's  estimate  uiat  the  business  was  a  good,  active,  paying 
one  hardly  seems  borne  out  by  the  figures,  and  would  argue  rather  what 
the  business  might  become  under  efficient  management  than  what  it 
was  in  fact.  But  what  a  business  might  be  is  not  an  element  that  we 
may  consider  in  estimating  the  value  of  good  will.  Good  will  is  some- 
thing that  has  been  created,  not  something  which  must  yet  be  brought 
into  being.  There  was  some  attempt  on  the  part  of  the  president  of 
the  defendant  to  value  the  good  will  as  an  expert,  but  the  testimony 
is  wholly  unsatisfactory.  Waiving  the  lack  of  qualification  to  testify 
as  to  this  particular  business,  the  valuation  is  guesswork  and  rests  really 
on  Rich's  estimate,  which  the  rapid  destruction  of  assets  renders  faulty 
as  a  foundation.  The  mere  fact  of  the  necessity  of  making  such  an 
arrangement  as  Jacobs  made  with  the  defendant  does  not  argue  a  pros- 
perous condition  at  the  time  of  the  assignments,  while  the  period  fol- 
lowing, the  transactions  of  which  are  more  directly  before  the  court, 
shows  a  further  loss.  With  the  business  conducted  substantially  as 
theretofore,  with  no  knowledge  by  the  creditors  of  the  assignments, 
with  the  management  in  the  same  hands,  with  sales  of  $21,000  tak- 
ing place  in  what  are  conceded  to  be  among  the  best  months  of  the 
year,  the  net  result  of  the  40  days'  activity  is  a  loss  of  about  $4,000. 
Without  going  into  further  details  I  think  the  conclusion  is  clear  that 
there  was  no  good  will  to  this  particular  business,  and  that  it  was  in- 
solvent within  the  meaning  of  the  bankruptcy  act  throughout  the  pe- 
riod of  the  assignments. 

The  debtor  thus  having  been  insolvent,  and  the  transfers  having 
been  concededly  made  within  the  four  months'  period,  there  remains 
to  be  considered  the  knowledge  of  the  bank  of  the  debtor's  condition, 
and  whether  it  had  reasonable  cause  to  believe  that  the  debtor  intended 
to  give  it  the  preference  which  it  in  fact  secured.  Benedict  v.  Deshel, 
177  N.  Y.  1,  68  N.  E.  999.  The  record  does  not  leave  it  open  to  seri- 
ous dispute  that  Jacobs  assigned  his  entire  outstandings  and  that  the 
bank  required  and  knew  of  this  wholesale  transfer.    It  is  unnecessary 
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to  cite  the  many  corrobotative  items  in  the  evidence,  as  the  assignments 
on  their  face  show  that  all  the  accounts,  past  and  present,  were  set 
over.  It  is  further  clear  that  there  was  no  definite  arrangement  or 
agreement  to  what  extent,  if  any,  Jacobs  was  to  receive  financial  as- 
sistance or  facilities  to  meet  current  or  accruing  obligations. 

While  the  discount  by  a  bank  of  a  depositor's  note  secured  by  assigned 
accounts  as  collateral  is  an  ordinary  incident  of  dealings  between  banks 
and  their  customers,  it  is  entirely  unusual,  as  admitted  by  the  defend- 
ant's cheers,  to  have  such  a  vague  understanding  as  obtained  in  this 
case,  where,  in  consideration  of  a  depositor  placing  himself  absolutely 
at  the  mercy  of  the  bank,  it  in  return  does  not  bind  itself  to  do  an}rthing 
at  all.  The  indefiniteness  of  the  arrangement  is  emphasized  by  the 
bank's  sudden  withdrawal  of  its  support,  arbitrarily  and  without  notice, 
when  the  note  maturing  May  19th  was  refused  payment.  This  indefi- 
nite arrangement,  viewed  in  the  light  of  the  assignment  of  all  the  ac- 
counts, and  made  after  the  bank  was  reasonably  put  upon  inquiry  by 
the  warnings  contained  in  the  facts  of  the  agency  report,  is  alone  almost 
sufficient  to  establish  reasonable  cause  for  the  bank  to  beheve  Jacobs 
insolvent  and  that  the  assignments  were  intended  to  grant  it  a  prefer- 
ence. There  are,  however,  other  significant  items  of  evidence — <not 
to  mention  the  admissions  made  by  the  defendant's  officers  in  the  bank- 
ruptcy proceedings.  The  sudden  demand  for  collateral,  when  none 
had  been  required  during  the  period  when  the  indebtedness  was  being 
reduced  from  $20,000  to  $13,000 ;  the  knowledge  that  Jacobs  was  living 
improvidently ;  that  he  had  failed  to  redeem  his  promise  to  apply  the 
proceeds  of  his  real  estate  towards  reducing  the  bank's  claim,  but  had 
instead  put  the  money  in  his  business,  a  fact  that  was  known  to  the  bank 
more  than  a  month  before  the  first  assignment ;  his  unbusinesslike  deal- 
ings with  the  bank,  pointedly  evidenced  by  his  indifference  to  the  ma- 
turity of  his  notes ;  the  efforts  made  by  the  bank  to  have  Jacobs  con- 
sent to  the  appointment  of  a  trustee,  justifying  the  inference  that  it 
had  knowledge  of  the  mismanagement  of  the  business,  coupled  with 
the  bank  officers'  declaration  that,  unless  a  trusteeship  was  resorted  to, 
it  would  be  disastrous  to  all  parties  interested ;  and,  finally,  the  remark- 
able situation  created  by  the  bank,  by  which  Jacobs  was  forced  to 
the  necessity  of  drawing  checks  on  a  personal  account  that  had  no 
funds  in  it  except  such  as  the  bank  chose,  by  the  fiction  of  bookkeep- 
ing entries,  to  place  therein.  The  bank  officials  must  have  known  that 
a  merchant  who  would  submit  to  such  a  necessity  had  all  other  sources 
of  supply  cut  oflf ;  was  not  only  in  great  financial  distress,  but  absolute- 
ly insolvent  While  many  of  the  facts  recited,  as  well  as  others  that 
might  be  gleaned  from  the  record,  can,  separately  considered,  be  recon- 
ciled with  a  condition  of  solvency,  yet,  when  all  are  marshaled  and  con- 
sidered in  their  relation  to  each  other,  there  is  in  my  mind,  at  least, 
no  escape  from  the  conclusion  that  Jacobs  was  insolvent,  and  that  the 
defendant  had  reasonable  cause  to  believe  him  so,  and  to  believe  that 
his  transfers  were  intended  as  a  preference. 

The  plaintiff  insists  that  this  conclusion  warrants  a  recovery  on  his 
part  of  the  total  of  all  the  accounts  that  were  at  any  time  collected  by 
the  defendant  and  amounting  to  $35,029.26.  This  claim  goes  too  far. 
There  was  present  consideration  in  honoring  the  Jacobs'  checks  and 
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notes  for  all  but  $13,000,  omittiog  the  cost  of  collection  and  the  small 
'  surplus  paid  over  to  the  plaintiff.  The  assignment  of  those  accounts, 
the  proceeds  of  which  were  applied  to  the  discharge  of  Jacobs'  debts 
to  third  parties,  did  not  constitute  a  preference,  under  the  bankruptcy 
law.  Tiffany  v.  Boatman's  Institution,  18  Wall.  375,  21  L.  Ed.  868 ; 
Matter  of  Cobb  (D.  C.)  96  Fed.  831. 

The  plaintiff's  attempt  to  recover  the  amount  collected  by  the  bank 
on  the  theory  that  the  whole  transaction  was  void  under  the  state  law, 
as  had  with  an  intent  to  hinder,  delay,  and  defraud  creditors,  fails  for 
insufficient  proof. 

Let  there  be  judgment  for  the  plaintiff  to  the  extent  indicated. 

Judgment  for  plaintiff. 


(48  Misc.  Bep.  25&) 

MARKIiOYB  T.  UTICA,  0.  &  B.  R.  GO.  et  aL 

(Supreme  Court,  Special  Term,  Oneida  (Tomity.    September,  1905.) 

1.  Raiuioads— Public  Aid— Cortbactb— ConsTBtrcnoR. 

A  city  Issued  bonds  for  the  benefit  of  a  railroad  company,  and  the  com^ 
pany  Issued  to  the  city  an  equal  amount  of  Its  stocfc,  which  It  guarantied 
should  yield  an  annual  dividend  of  6  per  cent.,  to  be  secured  by  the 
rent  under  a  lease  of  the  property  of  the  company  to  another  company. 
The  lessee  guarantied  to  the  lessor  the  payment  of  dividends.  Held,  that 
the  contracts  and  lease  should  be  construed  as  constituting  only  one  con- 
tract 

2.  SaKK— GUABANTT   OF  DIVIDENDS— VALIDrTT. 

Where  a  city  Issued  bonds  for  the  benefit  of  a  railroad  company,  which 
Uened  to  the  city  stock  equal  In  amount  to  the  bonds,  and  agreed  that  the 
stock  should  yield  an  Income  of  Q  per  cent.,  which  agreement  was  to  be 
secured  by  rentals  under  a  lease  of  the  road  to  another  company,  the 
contract  guarantying  5  per  cent  Income  was  within  the  power  of  the 
railroad  company. 

8.   MUNICrPAI,  COBPOBATIOKS— COT^TBACTS— PBESUMPTION   OF  REatTLABITT. 

Where  a  contract,  by  which  a  dty  Issued  bonds  for  the  bmeflt  of  a 
railroad  company,  and  the  latter  Issued  stock  to  the  city  and  guarantied 
a  certain  income  thereon,  was  executed  and  acted  upon  for  30  years,  it 
was  presumable  that  the  municipal  authorities  did  their  duty  In  accepting 
the  contract  and  requiring  the  observance  of  the  statutory  conditions 
essential  to  Its  validity. 

[Ed.  Note. — For  cases  In  {Mint  see  vol.  36,  Oat  Dig.  Municipal  Cor- 
porations, I  683;  vol.  20,  Cent  Dig.  Evidence,  {  94;  vol.  12,  Cent  Dig. 
Corporations,  8  1788.] 
4.  Railboads— Public  Aid— Coktbacts— Cokbtbuotioii  bt  Pabtiks. 

A  dty  issued  bonds  for  the  benefit  of  a  railroad  company,  which  Issued 
stock  to  the  city  to  the  amount  of  the  bonds,  and  contracted  that  the  stock 
should  pay  a  certain  annual  dividend ;  the  contract  being  secured  by  rent- 
als under  a  lease  of  the  road  to  another  railroad  company.  This  latter 
company  guarantied  the  payment  of  the  dividends  at  the  rate  fixed. 
Held,  that  this  guaranty  was  valid,  and,  having  been  acted  upon  for  more 
than  30  years,  furnished  a  construction  of  the  contract  by  the  parties, 
under  which  the  dty,  though  not  a  party  to  the  contract,  was  entitled 
to  enforce  It 
8.  Saice— Stock— Ouabantt  of  Dividends — ^Riorts  of  Pubchaskb  of  Stock. 

A  city  Issued  bonds  for  the  benefit  of  a  railroad  company,  and  the  com- 
pany issued  to  the  city  stock  equal  to  the  amount  of  the  bonds,  guaranty- 
ing that  tile  stock  should  yield  an  annual  dividend  equal  to  the  amount 
of  the  stock.    Laws  1869,  p.  2307,  c.  907,  i  6,  authorizing  the  bonding. 
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conteinplated  a  sale  by  the  d^  of  stock  iBsned  to  it  Beld,  that  <m  a 
sale  of  the  stock  by  the  city  the  transferee  was  entitled  to  the  l>eneflt  of 
the  contract  guarantying  the  dividend. 

Action  by  Clifford  Marklove  against  the  Utica,  Clinton  &  Bingfaam- 
ton  Railroad  Company  and  others.    Judgment  for  plaintiflE. 

Keman  &  Keman,  for  plaintiff. 

Thos.  S.  Jones,  for  defendant  Utica,  Clinton  &  Binghamton  R.  Co. 

Wm.  Townsend,  for  defendant  city  of  Utica. 

Opdyke,  Ladd  &  Bristow,  for  defendant  Delaware  &  Hudson  Co. 

ROGERS,  J.  On  the  10th  of  July,  1871,  the  city  of  Utica  became 
the  owner  of  certificate  No.  564,  for  2,000  shares,  par  value  of  $100  per 
share,  of  the  stock  of  the  defendant  Utica,  Clinton  &  Binghamton  Rail- 
road Company,  in  consideration  of  the  issue,  for  the  benefit  of  said  com- 
pany, of  $200,000  of  bonds,  dated  July  1,  1871,  and  duo  July  1,  1901; 
and  in  further  consideration  that  "stodk  thus  taken  should  yield  an  an- 
nual interest  of  five  per  cent." ;  the  6  per  cent.,  annually,  to  be  secured  by 
and  out  of  rentals  to  be  paid  under  a  proposed  lease  of  the  road  to  the 
New  York  &  Oswego  Midland  Railroad  Company,  gfuarantied  by  the 
Delaware  &  Hudson  Canal  Company,  since  named  Delaware  &  Hudson 
Company.  A  communication  in  writing,  addressed  to  a  committee  of 
the  common  council — ^apparently  in  January,  1871 — ^was  made  by  O.  S. 
Williams,  Isaac  Maynard,  and  A.  M.  Mills,  "executive  committee"  of 
the  Utica,  Clinton  &  Binghamton  Railroad  Company,  agreeing  that 
there  should  be  set  apart  from  rentals  and  paid  to  die  city  $5,000  semi- 
annually as  "interest"  This  letter  or  agreement  was  ratified  by  the 
board  of  directors  January  31, 1871. 

January  12,  1871,  the  stockholders  adopted  the  foUowitig  resolution: 

"Resolved,  that  the  stockholders  of  the  XTtlca,  Clinton  &  Binghamton  Rail- 
road C!ompany  this  day  In  annual  meeting  assembled  approve  of  the  action  of 
the  board  of  directors,  In  making  an  agreement  for  the  leasing  of  the  road  of 
said  company  to  the  New  York  &  Oswego  Midland  Ralhroad  Company,  with  the 
guaranty  of  the  Delaware  &  Hudson  Canal  Company;  and  they  do  hereby  re- 
quest said  board  to  go  forward  and  complete  the  same  according  to  the  idan 
published  by  the  executive  committee  in  the  Utica  daily  papers  of  the  date  of 
December  SOtb,  1870. 

"The  ayes  and  nays  were  called  on  the  resolution,  and  It  was  declared  unan- 
imously carried." 

These  bonds  were  issued  on  the  consent  of  the  taxpayers  of  the  city 
of  Utica,  pursuant  to  chapter  907,  p.  2303,  Laws  1869,  chapter  507,  p. 
1148,  Laws  1870,  and  chapter  925,  p.  2115,  Laws  1871. 

The  plan  of  a  lease  from  the  Utica,  Clinton  &  Binghamton  Company 
to  the  New  York  &  Oswego  Company,  with  rentals  assigned  to  the  city 
of  Utica,  and  to  be  guarantied  by,  the  Delaware  &  Hudson  Company, 
was  suggested  by  Judge  Denio,  whose  manuscripit  opinion  thereon,  bear- 
ing date  February  8, 1871,  was  submited  at  the  trial  of  this  action.  The 
opmion  seems  to  have  been  submitted  to  said  "executive  committee," 
who  wrote  a  committee  of  the  common  council  that  the  recommenda- 
tions met  their  approval,  and  saying,  "We  undertake  that  they  shall  be 
complied  with  in  every  particular."  The  purpose  was  to  aid  in  the  con- 
struction of  the  Utica,  Clinton  &  Binghamton  road  by  obtaining  the 
benefit  of  the  credit  of  the  city  of  Utica,  and  at  the  same  time  securing 
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to  the  city  a  partial  return  for  its  expenditure  in  behalf  of  the  company. 
The  proceeding  seems  to  have  been  assented  to  by  the  taxpayers  of  the 
city,  not  only  after  the  foregoing  assurances,  but  in  addition  there  was 
an  address  published  in  the  local  press  asking  for  help,  with  an  assertion 
that  the  scheme  was  "no  uncertain  venture,"  and  that  the  city's  "stock 
will  receive  five  per  cent."  On  the  14th  day  of  June,  1871,  the  Utica, 
Clinton  &  Binghamton  Company  made  and  delivered  to  the  city  of 
Utica  another  agreement,  by  which,  in  consideration  of  the  subscription 
for  said  2,000  shares  of  stock,  of  the  par  value  of  $100  each,  and  the 
payment  to  be  made  therefor  in  cash,  or  the  bonds  of  the  city  to  that 
amount,  it  assigned  and  transferred,  absolutely  and  forever,  to  the  city 
a  one-seventh  part  of  the  annual  rental  secured  to -it  by  an  agfreement 
with  the  New  York,  Oswego  &  Midland  Company,  bearing  date  Decem- 
ber 16, 1870,  providing  for  the  pajmient  of  a  rental  of  $70,000  annually, 
and  authorizing  said  New  York,  Oswego  &  Midland  Company  and  said 
Delaware  &  Hudson  Company,  also  named  in  said  agreement,  to  receive 
$5,000  of  said  rental  semiannually,  and  to  pay  over  the  same  to  the 
treasurer  of  the  city,  of  Utica,  or  other  proper  officer  or  agent  of  said 
city,  which  agreement  was  assented  to  by  the  said  New  York,  Oswego 
&  Midland  Company,  by  an  instrument  in  writing,  dated  June  28,  1871, 
and  thereupon  the  defendant  Delaware  &  Hudson  Company,  by  an  in- 
strument in  writing,  dated  July  5, 1871,  adopted  and  acknowledged  said 
assignment,  and  did  "guaranty  the  semiannual  payments  of  $5,000  each 
to  the  city  of  Utica,  in  place  of  the  Utica,  Clinton  &  Binghamton  Com- 
pany, and  upon  the  same  terms  and  conditions  as  are  provided  for  in 
said  annexed  agreement"  January  15, 1872,  a  lease  was  made  with  the 
Utica,  Clinton  &  Binghamton  Company  to  the  New  York,  Oswego  & 
Midland  Company,  to  which  the  Delaware  &  Hudson  Company  was  a 
party,  providing  for  an  annual  rental  of  $70,000,  $10,000  of  which  was 
to  be  paid  in  two  equal  semiannual  installments  to  the  city  of  Utica; 
the  Delaware  &  Hudson  Company  undertaking  to  make  such  payment 
on  default  of  the  said  lessee.  The  common  council  of  the  city  of  Utica, 
by  resolution,  approved  and  accepted  said  agreement  and  guaranty. 

On  the  4th  of  December,  1889— the  New  York,  Oswego  &  Midland 
Company  apparently  having  dropped  out — a  new  lease  was  made  of 
the  road  by  the  Utica,  Clinton  &  Binghamton  Company  to  the  Dela- 
ware &  Hudson  Company,  for  and  during  the  "full  end  and  term  of 
the  (its)  charter"  at  a  rental  of  $61,000  per  year.  This  lease,  among 
other  things,  contained  the  following: 

"The  party  of  tbe  second  part  further  agrees  to  guaranty,  daring  the  con- 
tinuance of  this  lease,  tbe  following  dividends  npon  the  capital  stocks  at 
the  Dtlca.  Clinton  &  Binghamton  Railroad  Company,  tbe  same  to  be  paid  in 
semiannual  installments,  as  hereinbefore  set  forth,  viz.:  Dpon  the  stock 
held  by  tbe  city  of  Utica,  not  exceeding  $200,000,  dividends  at  the  rate  of 
five  per  cent,  per  annum ;  upon  the  remainder  of  the  capital  stock,  not  ex- 
ceeding  $650,000,  dlvldoids  at  the  rate  of  one  and  three-fourths  per  cent  per 
annum.  The  sums  payable  for  Interest  and  dividends,  npon  sncb  guaranty, 
constitute  a  part  of  the  rental  of  the  demised  premises." 

The  lease  further  provided  that  the  Oneida  National  Bank,  for  which 
the  defendant  the  Utica  City  National  Bank  has  since  been  substituted, 
should  be  the  financial  agent  of  the  Utica,  Clinton  &  Binghamton  Com- 
pany, in  which  should  be  deposited  the  part  of  the  rent  "necessary  to 
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pay  the  dividends  upon  the  stock  guarantied";  also  that  payment  to 
such  financial  agent  should  be  a  sufficient  payment  to  discharge  the 
obligations  of  the  Delaware  &  Hudson  Company  under  the  lease.  Said 
$10,000  has  been  deposited  with  the  financial  agent  since  the  date  of 
said  lease  and  paid  over  to  the  city.  Such  payment  seems  also  to  have 
been  made  from  the  date  of  said  first  lease,  January  15,  1872. 

In  1901,  for  the  purpose  of  raising  money  to  pay  said  bonds,  which 
were  about  maturing,  the  city,  by  its  railroad  commissioners,  adver- 
tised that  it  would  sell  said  stock  at  public  auction,  at  the  office  of  the 
city  clerk  at  Utica,  June  26, 1901,  at  12  o'clock  noon.  At  the  time  and 
place  designated  a  notice  in  writing  on  behalf  of  the  Utica,  Clinton  & 
Binghamton  Company,  bearing  date  June  24,  1901,  was  served  upon 
said  commissioners  and  publicly  proclaimed,  to  the  effect  that  said  com- 
pany "does  not'assent  to  or  acquiesce  in  the  sale  of  said  stock  of  the 
city  of  Utica,  so  far  as  it  is  coupled,  or  attempted  to  be  coupled,  with  any 
transfer  of  the  right  of  the  so-called  'guarantied  dividend'  of  five  per 
cent  (5%),  but  reserves  the  right  of  this  company,  on  behalf  of  its 
stockholders,  to  raise  any  question  or  questions  hereafter  with  regard  to 
the  same,  or  with  regard  to  the  continued  existence  of  the  right  of  the 
city  of  Utica  or  any  other  person  or  persons,  to  such  'guarantied  divi- 
dends.' "  By  reason  of  its  effect  upon  intending  purchasers,  said  com- 
missioners permitted  said  proposed  sale  to  go  down,  and  thereafter  pro- 
vided for  tne  payment  of  said  bonds  by  the  issue  of  others  which  are 
still  outstanding.  Said  stock,  with  the  5  per  cent,  guaranty  of  divi- 
dends, is  worth  $120  per  share,  but  without  such  guaranty  would  not 
be  worth  to  exceed  $75  per  share. 

On  the  12th  of  November,  1904,  pursuant  to  a  resolution  of  the  com- 
mon council,  the  city  of  Utica,  by  an  instrument  in  writing,  under  its 
official  seal,  duly  signed  by  the  mayor,  city  clerk,  and  the  three  rail- 
road commissioners,  sold  and  delivered  five  shares  of  said  stock  to  the 
plaintiff,  and  there  was  a  request  in  said  assignment  that,  upon  pre- 
sentation of  said  certificate  No.  554,  for  2,000  shares,  indorsed  by  the 
mayor,  city  clerk,  and  commissioners,  under  the  seal  of  said  city,  the 
Utica,  Clinton  &  Binghamton  Railroad  Company  issue  new  certificates, 
one  to  the  city  of  Utica  for  1,995  shares,  and  one  to  said  plaintiff  for 
five  shares  of  said  capital  stock,  and  that  on  said  last-mentioned  certifi- 
cate there  be  indorsed,  or  incorporated  therein,  the  following  words : 

"Annual  dividends  of  five  (5)  per  cent  upon  this  stock,  payable  semi- 
annually on  June  and  December  26th,  Is  guarantied,  under  the  lease  between 
the  Utica,  Clinton  &  Binghamton  Railroad  Company,  and  the  president  man- 
nger.  and  company  of  the  Delaware  &  Hudson  Company,  dated  December  4, 
1889,  and  recorded  December  10,  1888,  in  the  clerk's  office  of  Oneida  county  In 
Book  479  of  Deeds,  page  441." 

Pursuant  to  this  instrument  new  certificates  were  demanded  of  the 
Utica,  Clinton  &  Binghamton  Railroad  Company,  the  one  to  the  plain- 
tiff to  be  identified  by  indorsement  on  or  incorporation  therein,  substan- 
tially, in  the  manner  indicated,  which  was  refused.  The  stock  certifi- 
cate held  by  said  city  is  precisely  the  same  in  form  as  that  held  by  the 
owners  of  tiie  other  stock,  of  which  there  are  outstandmg  about  6,400 
shares. 

The  plaintiff  claims — and  the  Delaware  &  Hudson  Company's  an- 
swer admits — that  without  the  proposed  or  some  like  indorsement,  th« 
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identity  of  his  stock  would  be  lost,  and  that  he  might  be  unaUe,  if 
occasion  required,  to  prove  it  was  a  part  of  the  guarantied  stock.  He 
therefore  brings  this  action,  in  which  the  city  of  Utica  and  the  railroad 
commissioners,  though  not  joined  as  plaintiffs,  concur,  and  asks  that  it 
be  adjudged  that  his  stock  is  covered  by  said  guaranties  and  entitled 
to  the  semiannual  dividend  of  5  per  cent. ;  that  the  city  of  Utica  be  per- 
mitted to  surrender  its  said  certificate  No.  664,  for  2,000  shares  of  stock, 
and  that  the  Utica,  Clinton  &  Binghamton  Company  issue  in  its  stead 
a  new  certificate  for  1,995  shares  of  said  stock  to  the  city,  and  a  cer- 
tificate for  five  shares  to  him,  upon  which  there  shall  be  indorsed,  or 
therein  incorporated,  the  aforesaid  reference  to  dividends  and  guaran- 
ty ;  that  the  Delaware  &  Hudson  Company  be  directed  to  continue  pay- 
ment of  6  per  cent,  semiannual  dividends  to  the  said  agency,  the  said 
Utica  City  National  Bank,  whether  said  stock  be  held  by  the  city 
of  Utica  or  its  assigns;  that,  after  issue  of  such . certificates,  the  Uti- 
ca City  National  Bank  be  directed  to  pay,  said  dividends  out  of  the 
moneys  so  deposited  with  it  for  that  purpose  to  the  holders  and  owners 
of  said  new  certificates.  The  defendant  railroad  companies  claim  that 
the  guaranty  was  to  the  city  of  Utica  alone,  and  is  not  transferable; 
that  the  company  issuing  the  stock  did  not  make  a  valid  agreement  to  pay 
5  per  cent.,  and  that  it  cannot  be  required  to  furnish  evidence  as  to  the 
identity  of  so  much  of  said  stock  as  shall  be  transferred  by  the  city, 
by  indicating  therein  or  thereon  that  it  is  a  part  of  said  2,000  shares ; 
and,  finally,  that  the  court  is  without  power  to  direct  the  performance 
of  the  contracts  to  pay  dividends. 

The  several  contracts  and  leases  put  in  evidence,  though  not  con- 
temporaneously executed,  being  between  the  same  parties  and  pertain- 
ing to  the  same  subject-matter,  should,  I  think,  be  construed  together 
and  all  be  deemed  in  force,  except  as  modified  or  superseded  by  those 
of  the  later  date.  Such  is  the  law  in  the  interpretation  of  statutes  in 
pari  materia.  Behan  v.  People,  17  N.  Y.  516 ;  People  v.  Smith,  69  N. 
Y.  175 ;  Plummer  v.  Murray,  61  Barb.  201,  202.  No  reason  is  appar- 
ent for  not  applying  the  same  rule  of  construction  to  contracts.  It  is 
a  familiar  rule  that,  where  instruments  are  executed  at  the  same  time 
and  between  the  same  parties,  they  are  to  be  read  together  and  con- 
sidered as  one  (Knowles  v.  Toone,  96  N.  Y.  534);  and  though  it  has 
been  said,  if  they  were  executed  at  different  dates,  they  may  not  be 
read  as  one,  all  may  be  considered  to  see  how  far  the  first  was  modi- 
fied by  the  second.     Mott  v.  Richtmyer,  57  N.  Y.  49,  65. 

This  action,  so  far  as  I  have  been  informed  by  the  briefs  and  argu- 
ments of  counsel,  supplemented  by  my  own  investigation,  is  without 
precise  precedent.  Novelty,  however,  is  not  an  insuperable  objection  to 
the  maintenance  of  a  suit  in  equity  (National  Tradesmen's  Bank  v.  Wet- 
more,  124  N.  Y.  260,  36  N.  E.  648),  or  an  action  at  law  (Kujek  v.  Gold- 
man, 160  N.  Y.  176,  44  N.  E.  773,  34  L.  R.  A.  166,  65  Am.  St  Rep. 
670).  For  each  form  and  kind  of  action  there  must  have  been  always 
a  first  case.  So  that  the  question  is  not  so  much  whether  there  is  a 
precedent — a.  beaten  path  that  may.  be  safely  followed  and  traversed — 
but  whether  a  wrong  has  been  done  or  is  threatened,  which  the  law  can 
redress  or  prevent    Id. 

I  do  not  understand  how  any  serious  question  can  be  raised  as  to 
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the  binding  force  of  the  various  engagements  entered  into  by  the  Utica, 
Clinton  &  Binghamton  Company  and  the  Delaware  &  Hudson  Com- 
pany, to  pay  to  the  city  of  Utica  me  accruing  rentals  of  the  former  road 
as  rent,  or  dividends  on  stock,  to  the  extent  of  $10,000  annually.  The 
bonding  act  provides  that : 

"The  petition  (of  taxpayers)  may  be  absolute  or  conditional ;  the  acceptance 
of  a  subscription,  founded  on  such  petition,  shall  bind  the  railroad  company  ac- 
cepting the  same,  to  the  observance  of  the  condition  or  conditions  specUed  In 
snch  petition."    Laws  1871,  p.  211S,  c.  925,  i  1. 

This  became  a  law  May  12, 1871.  The  commissioners  were  ^^int- 
ed  June  13,  1871. 

The  petition  could  not  be  found  at  the  time  of  the  trial.  Whether, 
therefore,  the  consents  were  made  after  the  passage  of  this  act,  or  the 
petition  contains  the  condition  that  the  company  should  pay  the  5 
per  cent,  on  the  stock,  does  not  appear  by  any  direct  evidence.  The 
provision,  however,  is  not  unlike  that  contained  in  the  plan  proposed 
by  Judge  Denio  and  accepted  by  the  executive  committee  of  the  com- 
pany; and  the  statute  may  have  been  thus  amended  to  meet  the 
situation.  The  promise  bears  date  June  14,  1871.  Thus  it  will  be 
seen  that  express  statutory  authority,  to  impose  the  condition  and 
thereby  bind  the  company,  was  given  before  this  date,  and  more 
than  40  days  before  issue  of  the  bonds.  In  the  absence  of  evidence 
one  way  or  the  other,  what  should  be  presumed  ? 

The  contract  being  within  the  power  of  the  corporation,  made 
many  years  ago,  and  as  it  would  have  been  had  the  statute  been  ob- 
served, the  circumstances  essential  to  a  due  execution  of  the  power 
will  be  assumed  to  exist.  16  Cyc.  1076.  "Where  a  transaction  would 
be  legal  if  done  in  one  way,  and  illegal  if  done  in  another,  and  there 
was  no  evidence  on  the  subject,  it  was  to  be  presumed  to  have  been 
done  according  to  law."  Mygatt  v.  New  York  P.  Ins.  Co.,  21 
N.  Y.  62,  64 :  The  legal  presumption  is  that  all  statutory  conditions 
have  been  complied  with.  Chase  v.  Lord,  77  N.  Y.  1,  7.  A  recital  in 
an  order  laying  out  a  highway,  reciting  that  the  three  commissioners 
met,  though  there  is  no  proof  that  more  than  two  were  present,  raises 
a  presumption  that  the  third  was  there  as  required  by  statute.  Mar- 
ble V.  Whitney,  28  N.  Y.  297,  304.  Other  and  similar  authorities 
might  be  cited.  I  think,  therefore,  it  may  be  presumed  that  the 
railroad  commissioners  and  the  common  council  of  the'  city  of  Utica 
did  their  duty  in  making  and  accepting  the  contract,  and  required 
an  observance  of  all  the  statutory  conditions  essential  to  its  validity. 

Moreover,  if  the  original  assignment  of  rent,  as  provided  in  the  in- 
strument of  July  14,  1871,  be  considered  as  creating  a  preferred 
stock — ^it  having  been  made  after  the  unanimous  vote  of  all  the  share- 
holders, apparently  consenting  to  such  action — ^it  was  still  an  agree- 
ment which  the  company  was  competent  to  make.  10  Cyc  369.  See, 
also,  manuscript  opinion  of  Judge  Denio.  Acceptance  of  the  ad- 
vantages arising  from  the  contract  and  many  years'  acquiescence  work 
both  a  ratification  and  estoppel.  Dupignac  v.  Bernstrom,  76  App.  Div. 
105,  111,  78  N.  Y.  Supp.  705;  10  Cyc.  1067,  par.  11;  Id.  1068  et  seq. 
The  guaranty  of  the  Delaware  &  Hudson  Company  is  contained  in 
three  formal  instruments,  duly  executed  and  delivered;  the  last  one 
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giving  it  the  possession  of  the  road,  with  all  the  appurtenant  lands, 
tenements,  fixtures,  rolling  stock,  machinery,  tools,  and  appliances 
connected  therewith,  for  and  during  the  term  of  the  charter  of  said 
lessor.  The  guaranty  has  been  acquiesced  in  and  acted  upon  for 
more  than  30  years,  thus  furnishing  a  construction  by  the  parties 
themselves  which  should  not  be  departed  from  without  good  cause. 
NicoU  V.  Sands,  131  N.  Y.  19,  24,  29  N.  E.  818;  Dupignac  v.  Bern- 
strom,  supra.  I  have  no  doubt  of  its  validity.  Cook,  Corp.  §  775 ; 
Louisville  &  Nashville  Railroad  Company  v.  Schmidt,  177  U.  S.  230, 
20  Sup.  Ct.  620,  44  L.  Ed.  747;  Welden  National  Bank  v.  Smith, 
86  Fed.  398,  30  C.  C.  A.  133;  Dupignac  v.  Bernstrom,  supra. 

But  it  is  urged  that  the  city  of  Utica  is  not  a  party  to  tiie  contract 
of  guaranty,  and  cannot,  nor  its  transferee,  avail  itself  of  the  guaranty 
as  a  security.  The  Utica,  Clinton  &  Binghamton  Company  was 
obligated  to  the  city ;  the  Delaware  &  Hudson  Company,  as  tenant, 
become  liable  to  its  landlord,  the  Utica,  Clinton  &  Binghamton  Com- 
pany, for  rent,  and  has  undertaken,  on  a  proper  consideration,  to  dis- 
charge that  liability  in  part  by  assuming  the  former's  promise  to  pay. 
The  contract  of  guaranty  was  both  for  the  indemnity  of  the  lessor 
road,  and  the  benefit  of  the  city.  The  taxpayers  of  Utica  were  in- 
duced to  consent  to  its  bonding  on  the  promise  that  payment  of  divi- 
dends or  rent,  at  the  rate  of  5  per  cent,  per  annum,  would  be  as- 
sumed by  the  Delaware  &  Hudson  Company.  On  the  faith  of  that 
promise  the  bonds  were  issued,  the  stock  accepted,  and  payments 
were  thereafter  timely  made  to  the  proper  officer  or  depositary,  to 
the  use  of  the  city.  This  constitutes  such  a  contract  relation  as  will 
enable  the  dty  to  enforce  the  obligation.  Metropolitan  Trust  Co. 
V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  45  Hun.  84,  91 ;  Beveridge  v.  N.  Y. 
E.  R.  R.  Co.,  112  N  Y.  1  19  N.  E  489,  2  L.  R.  A.  648;  Durnherr 
V.  Rau,  135  N.  Y.  219,  32  N.  E.  49 ;  Buchanan  v.  Tilden,  158  N.  Y. 
109,  52  N.  E.  724, 44  L.  R.  A.  170,  70  Am.  St.  Rep.  454. 

Is  the  stock,  with  the  accompanying  guaranty,  assignable  ?  Where 
a  municipality  becomes  a  stockholder  of  a  railroad  company,  it  be- 
comes such,  in  the  absence  of  statutory  regulation,  in  just  the  same 
manner,  is  entitled  to  the  same  rights,  and  subject  to  the  same  bur- 
dens, as  an  individual  holder  of  stock.  Cook,  Corp.  (5th  Ed.)  §  99. 
A  municipal  corporation,  however,  is  not  engaged  in  the  business  of 
banking  or  money  lending,  nor,  ordinarily,  loaning  its  credit  for  the 
benefit  of  others.  The  transactions  in  question  were  not  within  the 
ordinary  scope  of  the  purposes  for  which  the  city  was  created.  The 
statute  authorizing  the  bonding  provides,  among  other  things,  that : 

"In  case  the  stock  or  bonds  pnrchased  as  aforesaid  are  sold  by  said  com- 
mlBsloners,  such  treasnrer  or  other  officer  shall  also  Inyeet  the  proceeds  there- 
of In  a  *  *  *  sinking  fund ;  and  In  case  the  Bame  (1.  e.  shares  of  stock) 
are  not  sold  when  said  bonds  hereby  authorized  to  be  created  and  Issued 
by  said  commissioners  shall  mature  and  the  principal  thereof  become  pay- 
able, the  commissioners  shall  sell  the  same  or  so  much  thereof  as  shall 
be  necessary  to  pay  the  outstanding  principal  sum  due  on  said  bonds  In  full, 
and  shall  pay  the  proceeds  thereof  to  such  treasurer  or  other  proper  officer, 
to  be  by  him  applied  to  the  redemption  and  payment  of  such  bontU."  Laws 
1869,  p.  2307,  c  907,  J  a. 

96  N.Y.8.— 61 
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Thus  it  will  be  seen  that  the  statute  itself  contemplated  a  sale  by 
the  dty  of  the  stock  issued  to  it ;  and  this  the  three  corporations  must 
have  known  and  considered.  It  can  hardly  be  conceived  that  it 
entered  into  the  minds  of  the  parties  that  the  promises  were  special 
to  the  city,  that  the  stock  and  accompanying  obligations  could  not 
be  sold,  or  that  the  transferee  would  not  acquire  the  same  rights 
and  remedies  that  were  possessed  by  the  original  holder.  The  value 
of  the  property  would  depend  largely  upon  the  ability  of  the  dty  to 
convert  the  stock  into  money,  and  transfer  with  it  the  guaranty  of 
payment.  If  the  transferee  could  not  acquire  all  of  the  rights  of  the 
dty,  the  latter  would  be  hampered  and  perhaps  made  unable  wholly 
to  sell  the  stock,  so  as  to  make  payment  of  the  bonds  from  the  pro- 
ceeds. It  has  been  held  in  many  cases  that  a  guaranty,  general  in 
its  terms,  always  passes  to  the  purchaser  of  the  prindpal  instrument, 
and  that,  if  it  be  spedal  or  limited  to  the  original  taker,  that  inten- 
tion must  be  clearly  expressed.  Allen-  v.  Culver,  3  Denio,  284 ;  Craig 
V.  Parkis,  40  N.  Y.  181,  100  Am.  Dec.  469;  Claflin  v.  Ostrom,  54 
N.  Y.  581 ;  Evansville  Nat.  Bank  v.  Kaufmann,  93  N.  Y.  273,  45  Am. 
Rep.  204;  Stillman  v.  Northrup,  109  N.  Y.  473,  17  N,  E.  379;  Ever- 
son  V.  Gere,  122  N.  Y.  290,  25  N.  E.  492.  I  think  it  must  be  held 
that,  by  proper  assignment,  the  transferee  of  the  stock  and  accom- 
panying guaranty  acquires  all  the  rights  of  the  dty. 

May  the  plaintiflF  have  the  relief  asked  ?  The  2,000  shares  "of  stock, 
with  the  promise  6l  the  Utica,  Clinton  &  Binghamton  Company, 
guarantied  by  the  Delaware  &  Hudson  Company,  to  pay  the  5  per 
cent,  dividends,  are  worth  $120  each ;  without  the  guaranty,  only 
$75  per  share.  The  answer  of  the  Delaware  &  Hudson  Company- 
admits  that  any  shares  of  stock  transferred  by  the  city  of  Utica,  would 
lose  their  identity  as  a  part  of  said  2,000  shares ;  hence  would  fall  in- 
t")  and  become  a  part  of  the  common  stock,  with  a  1^  per  cent, 
dividend  only.  See  lease  1889.  The  notice,  in  effect  that  on  its 
transfer  the  stock  would  no  longer  have  the  benefit  of  the  guaranty, 
prevented  a  sale  at  the  market  value.  Indeed,  it  may  have  sufficed  to 
reduce  it  to  $75  per  share,  as  testified  by  Mr.  Symonds.  The  daim 
then  was  reiterated  both  on  the  trial  and  in  the  arguments  by  coun- 
sel for  both  companies.  The  notice  was  a  substantial  repudiation  of 
that  defendant's  obUgation,  and,  in  effect,  placed  it  in  the  attitude  of 
promising  to  default.  Crary  v.  Smith,  2  N.  Y.  60.  While  not  in 
form  made  by  the  guarantor,  it  was  an  assertion  benefidal  to  it,  and 
one  that  it  now  seems  quite  willing  to  adopt.  The  notice  caused 
an  injury  to  the  property  of  the  dty  to  the  extent,  certainly,  that  the 
implied  charge  of  invalidity  depreciated  the  value  of  the  stock,  and 
was  a  wrong  done  as  mucli,  though  in  a  different  form,  as  would  be 
a  conversion  of  property  or  its  disparagement  by  slander  of  title  or 
quality.  Ought  the  sufferer  from  this  impairment  of  value  to  be 
remediless,  while,  if  the  same  injury  had  been  inflicted  in  a  different 
way,  ample  redress  would  be  swift  and  sure? 

The  power  of  a  court  of  equity  to  prevent  or  redress  wrongs,  whei  v 
there  is  no  adequate  remedy  at  law,  is  without  known  limitation.  It 
has  been  said: 
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"The  court  very  wisely  tiath  never  laid  down  any  general  mle  beyond  wbicfa 
It  will  not  go,  lest  other  means  of  ayoldlng  the  equity  of  the  court  should  be 
found  out"    Lawley  y.  Hooper,  8  Atk.  278,  279. 

Because  if  such  a  thing  were  done,  "the  jurisdiction  would  be 
cramped  and  perpetually  eluded  by  new  schemes,  which  the  fertility 
of  man's  invention  would  contrive."  Park's  History,  c  608.  See,  also, 
Mortlock  V.  BuUer,  10  Ves.  Jr.  292. 

The  inquiry  whether  there  is  a  remedy  at  law,  or  in  some  other 
form  of  action,  is  not  here;  no  such  defense  having  been  pleaded. 
Town  of  Mentz  v.  Cook,  108  N.  Y.  604, 16  N.  E.  541  ;Rooney  v.  Bodkin, 
93  App.  Div.  431, 434,  87  N.  Y.  Supp.  800.  It  necessarily  follows  that, 
if  the  plaintiff  has  any  rights  whatever,  he  may  assert  them  in  this 
action.  The  defendant  issuing  the  stock  is  not  asked  to  enter  into 
any  new,  additional,  or  more  burdensome  engagement  than  has  been 
contracted — ^merely  to  do  that  which  will  identify  the  property  of  and 
which  comes  from  the  city,  by  some  suitable  mark  or  mdorsement, 
thus  to  preserve  it  from  depreciation,  and  enable  the  city  to  dispose 
of  its  securities  at  will  and  at  a  price  they  would  bring  if  not  thus 
threatened.  The  plan  of  the  men  who  inaugurated  and  carried  out 
the  enterprise  of  raising  the  necessary  capital  and  constructing  this 
railroad — and  who,  in  behalf  of  their  respective  principals,  made  the 
contracts  now  under  consideration — ^was  that  the  city  of  Utica  should 
be  paid  the  dividends  mentioned,  in  any  event.  This  is  a  circumstance 
to  be  kept  continually  in  mind  while  interpreting  the  contract.  Gil- 
let  v.  Bank  of  America,  160  N.  Y.  649,  655,  65  N.  E.  292,  and  cases 
cited.  Of  course  there  are  no  words  in  any  of  the  various  written  in- 
struments put  in  evidence  expressly  requiring  that  this  identification 
be  made ;  nor  will  the  courts  be  permitted  to  make  a  contract,  where 
the  parties  themselves  have  failed  to  do  it;  but  the  law  frequently 
supplies,  t)y  its  implications,  the  wants  of  express  agreements.  It 
implies  what  the  parties  intended,  but  have  not  expressed  in  apt 
words.  Pars.  Cont.  616.  Freston  v.  Lawrence  Cement  Co.,  155  N. 
Y.  220,  223,  49  N.  E.  768.  The  words  of  a  contract  will  be  given  a 
reasonable  construction  when  that  is  possible,  rather  than  an  unrea- 
sonable one;  and  the  court  will  likewise  endeavor  to  give  the  con- 
struction most  equitable  to  the  parties,  and  which  will  not  give  to 
one  of  them  an  unfair  or  unreasonable  advantage  over  the  other. 
9  Cyc.  687;  Russel  v.  Allerton,  108  N.  Y.  288,  15  N.  E.  391;  Smith 
V.  Molleson,  148  N.  Y.  241,  248,  42  N.  E.  669.  That  construction 
will  be  given  which  is  most  beneficial  to  the  promisee.  Hoffman  v. 
^tna  Fire  Ins.  Co.,  32  N.  Y.  405,  413,  88  Am.  Dec.  337. 

I  conclude  that  there  may  be  implied  an  undertaking,  on  the  part 
of  the  company  issuing  the  stock,  to  do  such  acts  as  are  reasonably 
necessary  to  carry  out  the  intention  of  the  parties  to  the  agreement 
(2  Pars.  Cont.  634) ;  that  the  plaintiff  has  a  remedy,  and  that  business 
morality  and  a  fair  sense  of  justice  require  that  the  proposed  in- 
dorsement, or  something  else  that  will  equally  serve  to  identify,  be 
made  upon  the  stock.  Campbell  v.  American  Zylonite  Co.,  122  N. 
Y.  466,  25  N.  E.  853,  11  L.  R.  A.  696;  Boardman  v.  L.  S.  &  M.  S. 
R.  Co.,  84  N.  Y.  178 ;  Dupignac  v.  Bemstrom,  supra. 

Regarding  the  action,  as  against  the  Delaware  &  Hudson  Com- 
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pany,  as  one  for  the  specific  performance  of  a  contract,  concerning 
personal  property,  its  maintenance  would  be  difficult,  if  not  impos- 
sible. Bradford,  E.  &  C.  R.  R.  Co.  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
123  N.  Y.  316,  85  N.  E.  499,  11  L.  R.  A.  116.  The  only  repudiation 
of  the  contract  by  this  defendant  is  found  in  the  acquiescence  in  the 
notice  of  its  principal ;  the  answer  denying  liability  as  guarantor,  and 
the  argument  of  counsel.  It  may  yet  conclude  the  contention  was 
ill  advised,  and  for  aught  that  can  be  foreseen  now,  it  will  pay  into  the 
proper  depository,  for  the  benefit  of  the  stock,  the  sums  promised, 
leaving  no  occasion  for  the  interposition  of  the  court  Nevertheless, 
without  a  direction  at  this  time  that  such  payment  be  made,  the  de- 
cree to  be  rendered  would  lack  completeness.  Therefore  it  is  prop- 
er to  invoke  the  rule  that : 

"When  a  court  of  equity  bas  once  acQnired  Jurisdiction  over  a  canae  for  any 
purpose,  It  may  retain  the  cause  for  all  purposes,  and  proceed  to  a  final  de- 
termination of  all  tbe  matters  at  Issue."  Per  O'Srlen,  J.,  Van  Allen  v.  New 
York  El.  B.  R.  C!o.,  144  N.  Y.  179,  88  N.  B.  997. 

These  suggestions  lead  to  the  conclusion  that  the  plaintiff  is  en- 
titled to  the  relief  prayed  for,  with  costs.  Plaintiff's  counsel  may 
prepare  and  submit  to  their  adversaries  proposed  finding^s,  which,  if 
not  assented  to  after  the  lapse  of  10  days,  will  be  settled  by  me  on 
notice  of  8  days. 

Judgment  for  plaintiff,  with  costs. 


(UO  App.  DlT.  42.) 

HAWKINS    T.    HAWKINS. 

(Supreme  Court,  Appellate  Division,  Second  Departmoit    December  29, 1900.) 

DivoBCB— Sbpabation  Suit— Priob  ESTASusHiaeNT  of  Adut-tcbt— Efixct. 

The  adultery  of  a  wife,  established  in  an  action  against  ber  by  her 
husband  for  divorce,  wherein  the  husband  was  denied  relief  tar  bii 
adultery,  Is  not  misconduct  precluding  the  wife  from  maintaining  a  suit 
for  a  separation. 

[Bd.  Note.— For  cases  In  point,  see  voL  17,  Cent  Dig.  Divwoeh  H 
192,  193.] 

Appeal  from  Special  Term,  Kings  County. 

Separation  suit  by  Jennie  F.  Hawkins  against  Daniel  A.  Hawldns. 
From  an  order  directing  defendant  to  pay  a  counsel  fee  to  plaintiff's 
attorney,  he  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

John  McCormick,  for  appellant. 

Andrew  J.  Shipman,  for  respondent 

WILLARD  BARTLETT,  J.  This  a  matrimonial  action  for  a  sep: 
aration  on  the  ground  of  the  abandonment  of  the  plaintiff  by  the  defend- 
ant. In  a  prior  suit  for  absolute  divorce,  brought  by  the  husband 
against  the  wife,  the  court  refused  to  dissolve  the  marriage  on  the 
ground  that  both  parties  had  committed  adultery.  In  the  present 
separation  suit,  instituted  by  the  wife,  the  court  at  Special  Term  has 
allowed  her  a  counsel  fee  of  $100 ;  and  it  is  contended  upon  this  appeal 
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that  no  authority  exists  for  making  such  an  order,  inasmuch  as,  under 
section  1766  of  the  Code  of  Civil  Procedure,  the  wife's  adultery, 
established  by  the  judgment  in  the  action  for  absolute  divorce,  consti- 
tutes such  misconduct  as  to  entitle  the  husband  to  judgment  in  the  case 
at  bar. 

Undoubtedly  this  position  would  be  correct,  if  the  husband  had  not 
also  been  adjudged  guilty  of  adultery  in  the  prior  action.  It  seems 
to  me  quite  dear  that,  under  our  statutory  system  regulating  the  sub- 
ject of  absolute  and  limited  divorces,  the  adultery  of  the  wife,  estab- 
lished in  an  action  brought  against  her  b^  her  husband,  where  the 
husband  was  denied  relief  on  account  of  his  own  adultery,  cannot  be 
r^arded  as  misconduct  precluding  the  wife  from  prosecuting  her  suit 
for  a  separation.  Such  a  suit  is  really  nothing  more  in  effect  than  an 
action  to  compel  her  husband  to  afford  her  support  and  maintenance, 
and  I  am  unable  to  perceive  any  Ic^cal  reason  why  he  should  be  re- 
lieved of  that  obligation  because  of  her  adultery,  when  he  has  been 
equally  unfaithful  to  his  marriage  vows. .  It  may  be  assumed  that  two 
objects  are  sought  by  a  husband  who  institutes  a  suit  against  his  wife 
for  an  absolute  divorce:  First,  a  release  from  his  legal  obligation  to 
support  his  wife;  and,  secondly,  liberty  to  marry  some  other  woman. 
If  tiie  wife  in  the  present  case  can  be  denied  the  right  to  compel  her 
husband  to  suj^rt  her  by  reason  of  her  adultery,  notwithstanding  the 
fact  that  be  has  also  been  guilty  of  adultery,  the  effect  is  to  enable  him 
to  attain  one  of  the  objects  of  his  suit  for  absolute  divorce — ^that  is  to 
say,  a  release  from  his  obligation  to  support  his  wife — and  this,  in  spite 
of  the  fact  that  the  court,  by  its  judgment  in  the  divorce  action,  has  ex- 
pressly refused  to  grant  him  any  relief  whatsoever. 

In  the  case  of  Wood  v.  Wood,  2  Paige,  108,  111,  decided  in  1830, 
Chancellor  Walworth,  after  pointing  out  the  differences  between  the 
Frendi  law  and  the  New  York  statutory  law  on  the  subject  of  divorces, 
declared : 

"Here  they  are  only  granted  for  the  criminal  acts  of  one  of  the  partlea, 
and  In  favor  of  the  one  who  Is  innocent  If  both  parties  are  gnilty,  neither 
has  any  claim  to  relief ;  and  they  are  In  that  case  suitable  and  proper  com- 
panions for  each  other." 

In  the  case  of  Beeby  v.  Beeby,  1  Haggard's  Ecclesiastical  Reports, 
789,  790,  Lord  Stowell  suggested  that  under  such  circumstances  the 
parties  might  live  together  and  find  sources  of  mutual  forgiveness  in 
the  humiliation  of  mutual  guilt.  It  appears  to  have  been  the  English 
law  that,  where  a  wife  had  successfully  invoked  the  doctrine  of  recrim- 
ination against  her  husband  in  a  divorce  suit  based  upon  an  allegation 
of  her  adultery,  the  court  would  not,  in  a  suit  for  the  restitution  of 
conjugal  rights,  compel  the  husband  to  live  with  the  wife  (Hope  v. 
Hope,  1  Swabey  &  Tr.  94) ;  but  I  cannot  see  that  this  fact  has.  any  bear- 
ing upon  the  construction  which  ought  to  be  given  to  our  own  statutes. 
In  a  case  of  mutual  guilt,  like  this,  it  does  not  seem  to  me  that  it  can 
have  been  the  intention  of  the  Legislature  to  justify  the  husband  in 
refusing  to  support  the  wife  precisely  as  he  would  be  justified  in  doing 
if  she  alone  had  been  guilty  of  adultery. 

For  these  reasons,  I  advise  an  affirmance  of  the  order  appealed  from. 

Order  affirmed,  with  $10  costs  and  disbarsementB.    All  concur. 


Digitized  by 


Google 


806  96  NEW  70BK  SUPPLBUBNT  (Sup.  Ct 

and  130  Nsw  Tork  State  Reporter 

aiO  App.  Div.  44.) 

KANB  T.  McOLBIXAN,  Mayor,  et  al. 

(Supreme  Court,  Appellate  DlTlsion,  Second  Department.    December  29,  1905.) 

MUNIOIPAI.     COKPOSATIOIIS— OFFICEBS  —  PBOOKKDIRaS      AQAIRBT  —  RmiBUSai- 
KBIfT  rOB  BXPKKSBS. 

Greater  New  York  Charter,  Lawa  1901,  p.  lOS,  c.  466,  {  231,  authoris- 
ing the  board  of  eetlmate  and  apportionment  to  audit  and  allow  as  chaisea 
against  the  city  the  reasonable  costs  and  expenses  Incnrred  by  any  com- 
missioner or  city  magistrate  who  shall  successfnlly  defeat  proceedings 
to  remove  him  from  office  or  prosecutions  for  maUeasance  In  office^  la 
constitutional  and  valid. 

Appeal  from  Special  Term,  Kings  County. 

Application  by  James  Kane  for  a  peremptory  writ  of  mandamus 
against  Geoi^e  B.  McClellan,  as  mayor  of  the  city  of  New  York,  and 
others,  composing  the  board  of  estimate  and  apportionment  of  the  city 
of  New  York.  From  an  order  granting  a  peremptory  writ,  defend- 
ants appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS.  and  RICH,  JJ. 

James  D.  Bell  (P.  E.  Callahan,  on  the  brief),  for  appellants. 
William  J.  Carr,  for  respondent  James  Kane. 

WILLARD  BARTLETT,  J.  From  January  1,  1898,  to  December 
31,  1901,  the  petitioner,  James  Kane,  was  the  commissioner  of  sewers 
of  the  city  of  New  York.  During  his  term  of  office  a'  criminal  action 
was  instituted  against  him  upon  an  indictment  for  official  malfeasance 
for  having  violated  section  1551  of  the  Greater  New  York  Charter 
(Laws  1901,  p.  641,  c.  466).  The  petition  was  successful  in  his  de- 
fense; it  being  determined  by  the  Trial  Term  of  the  Supreme  Court 
in  Kings  county,  by  the  Appellate  Division  in  the  Second  Department, 
and  by  the  Court  of  Appeals  that  the  facts  alleged  in  the  indictment  did 
not  constitute  a  crime  or  a  violation  of  the  said  section  of  the  charter. 
In  the  course  of  his  defense  the  petitioner  incurred  and  paid  costs, 
counsel  fees,  and  expenses,  the  reasonable  amount  of  which  he  alleges 
to  have  been  $3,500.  lie  subsequently  requested  the  board  of  estimate 
and  apportionment  of  the  city  of  New  York  to  audit  and  allow  to  him 
the  reasonable  costs,  counsel  fees,  and  expenses  paid  and  incurred  by 
him  as  aforesaid ;  but  the  said  board  refused  to  act  in  the  premises  on 
the  ground  that  section  331  of  the  Greater  New  York  Charter,  upon 
whidi  the  petitioner's  claim  was  basedj  was  unconstitutional  and  void. 
The  petitioner  thereupon  instituted  the  present  proceeding  to  obtain 
a  peremptory  writ  of  mandamus,  commanding  the  board  of  estimate  and 
apportionment  to  consider  and  determine  his  claim  and  audit  and  allow 
his  reasonable  costs,  counsel  fees,  and  expenses  paid  and  incurred  as 
aforesaid.  The  application  was  granted,  and  from  the  final  order 
granting  the  same  the  members  of  the  board  of  estimate  and  apportion- 
ment have  taken  this  appeal. 

Section  231  of  the  Greater  New  York  Charter,  upon  which  Ae  peti- 
tioner's claim  is  based,  reads  as  follows: 

"The  board  of  estimate  and  apportionment  is  hereby  authorized  to  audit  and 
allow,  as  charges  against  the  cl^,  the  reasonable  costs,  counsel  fees  and  ex- 
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pensea  paid  or  Incurred,  or  which  shall  hereafter  be  paid  or  Incurred  by  any 
commlBBloner,  dty  magistrate  or  police  justice  who  shall  have  been  a  suc- 
cessful party  In  any  proceedings  or  trial  to  remove  him  from  ofiBce,  or  who 
shall  bring  or  defend  any  action  or  proceeding,  in  which  the  question  as  to  his 
title  to  office  is  in  any  way  presented,  or  inyolved,  or  in  whidi  it  is  sought  to 
convict  him,  or  to  review  or  prohibit  any  stich  removal  or  to  obtain  possession 
of  his  office,  or  by  any  commissioner  for  the  proper  presentation  and  Justifl- 
catlon  of  his  official  conduct  before  any  body  or  tribunal  lawfully  investigating 
the  same,  and  not  officially  recommending  his  removal  from  office.  The  board 
of  estimate  and  apportionment  and  the  board  of  aldermen  are  hereby  author- 
ized and  directed  to  cause  to  be  included  in  the  budget  for  the  year  following 
such  audit,  and  amount  sufficient  to  pay  the  reyenue  bonds  directed  to  be  is- 
sued by  the  said  comptroller  pursuant  to  section  one  hundred  and  eighty-eight 
of  this  act,  with  all  interest  due  or  to  become  due  thereon." 

In  Matter  of  Jensen,  44  App.  Div.  609,  60  N.  Y.  Supp.  933,  this 
court  was  called  upon  to  consider  the  validity  of  a  statute  providing 
for  the  payment  of  a  dty,  county,  or  state  officer  out  of  the  citjr,  coun- 
ty, or  state  treasury,  the  reasonable  counsel  fees  and  expenses  incurred 
by  him  in  successfully  defending  a  proceeding  to  remove  him  from  office 
or  a  prosecution  for  a  crime  alleged  to  have  been  committed  in  the 
performance  of  his  official  duties,  where  the  statute  was  wholly  retro- 
spective in  its  operation;  the  purpose  of  the  legislation  being  merely 
to  sanction  the  payment  of  money  out  of  the  public  treasury  on  account 
of  occurrences  wholly  past  before  the  legislation  took  effect.  The 
statute  there  under  consideration  was  unanimously  condemned  by  this 
court  as  unconstitutional.  In  that  case  the  duty  fell  to  me  to  write 
the  opinion  of  the  court,  which  received  the  concurrence  of  my  associ- 
ates, and  the  following  extract  from  the  opinion  will  show  that  the 
condemnation  of  the  statute  there  adjudged  to  be  unconstitutional  rest- 
ed chiefly  on  the  retrospective  character  of  the  legislation,  and  that  the 
court  did  not  decide  and  was  careful  not  to  intimate  that  prospective 
legislation,  having  a  like  purpose  in  view,  might  not  be  valid : 

"A  dUferent  question  would  arise  in  considering  legislation  for  the  reimburse- 
ment of  Innocent  parties  in  criminal  prosecutions,  if  the  legislation  were  whol- 
ly prospective  in  its  operation.  Instead  of  relating  (as  does  the  act  of  1899) 
only  to  past  cases  where  the  expenses  were  incurred  without  any  assurance 
that  the  state  would  make  them  good.  The  purpose  that  we  have  to  deal  with 
here,  and  which  seems  to  me  to  lack  the  public  character  necessary  to  sustain 
valid  taxation,  is  a  purpose  to  pay  money  on  account  of  occurrences  wholly 
past  before  the  legislation  took  effect,  which  Imposed  no  legal  or  moral  obliga- 
tion on  the  state  at  the  time  they  happened,  and  from  which  the  state  received 
no  conceivable  benefit  It  may  be  that  purely  prospective  legislation  announ- 
cing the  Intention  of  the  state  to  pay  such  exi>enses  incurred  in  future  cases 
would  be  deemed  expressive  of  a  public  purpose,  and  that  the  assurance  thus 
given  might  be  regarded  as  creating  such  an  obligation  as  to  relieve  the  sub- 
sequent payment  from  the  objection  that  it  was  a  mere  gratuity.  These 
questions,  however,  we  are  not  called  upon  to  decide  now." 

The  decisions  bearing  upon  the  general  subject  presented  by  this  ap- 
peal were  so  fully  considered  and  reviewed  in  the  Jensen  Case  that 
it  is  quite  unnecessary  to  discuss  them  ag^in  here.  For  the  disposi- 
tion of  the  present  appeal,  it  is  sufficient  simply  to  state  our  reasons 
for  the  conclusion  that  a  statutory  enactment  providing  in  advance  for 
the  reimbursement  to  a  public  officer  of  the  reasonable  expenses  actu- 
ally incurred  by  him  in  defending  himself  against  a  criminal  prosecu- 
tion based  upon  a  charge  of  official  misconduct  is  within  the  constitu- 
tional power  of  the  Legislature,  and  not  forbidden  by  any  express  or 
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implied  prohibition  contained  in  the  fundamental  law  of  the  state.  The 
conditional  promise  to  reimburse  contained  in  such  statute  may  be  re- 
garded as  a  part  of  the  compensation  which  the  state,  city,  or  town,  as 
the  case  may  be,  stipulates  that  the  officer  shall  receive  in  return  for 
the  services  to  be  by  him  rendered.  In  diis  sense  the  purpose  to  be 
subserved  is  a  public  purpose,  just  as  is  the  purpose  in  view  in  provid- 
ing a  specified  salary ;  that  is  to  say,  the  procurement  of  suitable  and 
qualified  persons  to  discharge  the  duties  of  the  office.  It  is  quite  con- 
ceivable that  a  man  who  would  otherwise  hesitate  or  refuse  to  under- 
take the  duties  of  a  public  office  for  the  pecuniary  compensation  at- 
tached thereto  by  law  might  be  most  willing  to  do  so  if  assured  in  ad- 
vance that  he  would  not  himsdf  be  compelled  to  pay  out  of  his  own 
pocket  for  the  successful  refutation  before  a  criminal  court  of  an  un- 
just accusation  aifecting  his  official  probity  and  conduct,  and  the  assur- 
ance against  such  a  liability^  which  is  virtually  provided  by  the  charter 
provision  under  consideration  here,  might  well  operate  wiui  many  per- 
sons as  an  inducement  to  enter  the  public  service.  In  this  view  such 
legislation  seems  promotive  of  the  general  welfare,  and  in  no  sense  ob- 
jectionable. For  this  reason,  irrespective  of  any  other  arp^uments  which 
might  be  advanced  in  support  of  the  validity  of  this  legislation,  we  re- 
gard it  as  constitutional,  and  therefore  conclude  that  the  order  ap- 
pealed from  should  be  affirmed. 

Order  affirmed,  with  (10  costs  and  disbarsements.    All  concur. 


BOSB  T.  IMPERIAI,  BNOINB  GO. 
(Supreme  Oonrt,  Appellate  Division,  Fourth  Department    Jannary  S,  1908.) 

1.  LiBEii— What  OoHSTrrarxs— Chabok  of  Csna:. 

Where  a  servant,  after -leaving  his  employment,  retnmed  to  the  em- 
ployer's place  of  business,  and  in  the  presence  of  several  servants  pried 
open  the  lock  on  a  locker  and  removed  bis  tools,  and  gave  those  belong- 
ing to  the  employer  to  another  servant,  a  letter  written  by  the  em- 
ployer to  the  servant's  mother,  charging  him  with  burglary  and  larceny, 
was  libelous. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  82,  Cent  Dig.  Libel  and  Slanda, 
f{  45-62.] 

2,  Same— PBivruQK. 

Defendant  having  written  plaintitT's  mother  charging  him  wltih  a  crimen 
without  making  any  investigation,  when  an  investigratlon  would  have 
shown  plaintitT's  innocence,  the  letter  was  not  privileged. 

[Ed.  Mote. — For  cases  in  point,  see  voL  32,  Cent  Dig.  Libel  and  Slander. 
n  134,  188.] 

Appeal  from  Trial  Term,  Steuben  Coanty. 

Action  by  Zatter  W.  Rose  against  the  Imperial  Engine  Company. 
From  an  order  entered  in  the  office  of  the  clerk  of  Steuben  county  on 
the  20th  day  of  June,  1905,  ^[ranting  defendant's  motion  for  a  new 
trial  and  to  set  aside  the  verdict  of  a  jury,  made  pursuant  to  section 
999  of  the  Code  of  Civil  Procedure,  plaintiff  appeals.    Affirmed. 

The  action  was  commenced  on  the  20th  day  of  August,  1904,  to  re- 
cover damages  claimed  to  have  been  sustained  by  an  alleged  libelous 
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letter  written  by  the  defendant.  After  a  trial  a  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $1,000.  Upon  defendant's  motion  said 
verdict  was  set  aside,  and  an  order  granted  for  a  new  trial,  from  which 
order  this  appeal  is  taken. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Warren  J.  Cheney,  for  appellant. 

Francis  E.  Wood,  for  respondent. 

McLENNAN,  P.  J.  The  order  setting  aside  the  verdict  and  grant- 
ing a  new  trial  must  be  affirmed,  because  it  does  not  appear  from  the 
order  that  it  was  not  granted,  upon  the  ground  that  the  verdict  of  the 
jury  was  regarded  as  excessive,  and,  if  granted  upon  such  ground,  we 
would  not  feel  justified  in  interfering  with  the  discretion  of  the  trial 
court  in  that  regard.  Indeed  the  opinion  of  the  court,  which  we  may 
consider  in  connection  with  the  order  and  other  proceedings,  in  deter- 
mining the  grounds  upon  which  the  order  was  made,  indicates  that  the 
learned  trial  judge  did  consider  that  such  verdict  was  excessive.  In 
view  of  the  fact  that  a  new  trial  must  be  had  we  deem  it  proper  to 
discuss  the  principal  question  of  law  involved,  which  we  consider  was 
improperly  decided  upon  the  trial,  to  wit,  was  the  letter  written  by  the 
defendant,  upon  which  plaintiff's  cause  of  action  is  founded,  privileged? 

The  evidence  tended  to  show  that  the  plaintiff,  who  was  residing 
with  his  mother,  and  who,  through  her  influence  obtained  employment 
with  the  defendant,  was  a  machinist,  was  engaged  as  such  at  the  time 
in  question.  He  had  certain  tools  of  his  own  and  others  furnished  to 
him  by  the  defendant,  which  were  kept  in  a  locker  provided  for  that 
purpose,  to  which  the  plaintiff  had  the  key.  The  plaintiff  left  the  em- 
ployment of  the  defendant,  which,  so  far  as  appears,  he  had  the  right 
to  do  at  will,  and  after  a  day  or  two's  absence  returned  to  the  defend- 
ant's mill  for  his  tools.  Not  having  his  key  with  him  he  pried  off  the 
fastening  of  his  locker,  took  his  own  tools,  and  gave  those  belonging 
to  the  defendant  to  another  workman — all  done  in  broad  daylight,  and 
with  the  knowledge  of  several  of  defendant's  employes.  Thereupon 
the  defendant's  secretary  wrote  the  alleged  libelous  letter  in  question, 
addressed  to  the  plaintiff's  mother,  in  which  he  charged  in  substance 
that  the  plaintiff  was  guilty  of  the  crimes  of  burglary  and  larceny,  and 
in  effect  threatening  that  if  the  articles  alleged  to  have  been  stolen  were 
not  immediately  returned  'Tsy  express  prepaid  we  shall  have  him  arrest- 
ed on  the  charge  of  burglary  and  theft.  We  shall  also  notify  his  present 
employers  of  his  theft  of  these  tools  so  that  he  will  not  have  an  oppor- 
tunity of  stealing  likewise  from  them."  The  evidence  tends  to  show 
that  there  was  absolutely  no  legal  ground  for  making  the  charges  so 
made,  and  that  the  slightest  investigation  would  have  revealed  the  fact 
that  ihey  were  wholly  unfounded.  But  without  making  any  investiga- 
tion whatever  the  charges  were  made.  Under  the  circumstances  dis- 
closed by  the  evidence,  the  letter  was  libelous,  unless  privileged.  The 
learned  trial  court  held  that  it  was  privileged  because  addressed  to  the 
mother,  the  father  being  dead.  We  think  the  court  erred  in  so  holding. 
It  must  be  conceded  that  such  a  communication  made  to  a  young  man's 
mother  might  be  more  harmful  to  him  than  any  other  which  could 
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possibly  be  made.  If  believed  it  might  render  him  not  only  homeless, 
but  penniless.  In  the  case  of  Byam  v.  Collins,  111  N.  Y.  144,  19  N.  E. 
76,  2  L.  R.  A.  129,  7  Am.  St.  Rep.  726,  it  is  clearly  pointed  out 
under  what  conditions  and  circumstances  a  communication  of  this 
character  may  be  held  as  matter  of  law  to  be  privileged.  In  that  case, 
it  is  shown  that  the  essential  element  to  support  the  claim  of  privilege  is 
good  faith,  and  that  good  faith  can  only  be  established  by  proving  that 
ordinary  care  and  prudence  were  exercised  by  the  person  making  the 
charges,  to  ascertain  whether  they  were  true  or  false. 

In  the  case  at  bar,  upon  the  evidence  contained  in  the  record,  the 
jury  would  have  been  justified  in  finding  that  the  defendant,  through  its 
agents  or  otherwise,  made  no  effort  to  ascertain  whether  or  not  the 
charges  were  true  or  false.  They  were  wholly  false,  as  the  slightest 
investigation  would  have  disclosed. 

For  the  reasons  above  indicated  we  conclude  that  the  order  appealed 
from  should  be  affirmed,  but  without  costs. 

Order  affirmed,  without  costs  of  this  appeal  in  favor  of  either  party. 
AU  concur;  WILLIAMS  and  HISCOCK,  JJ.,  in  result  only. 


(110  App.  DiT.  7.) 

KANE  T.  ERIO  R.  00. 

(Supreme  Oonrt,  Appellate  Dlyision,  Second  D^artment    December  29, 190B.) 

NKOUOEROX— DaNOKBOUB  PKEMI8E8— INJUBT  TO  CHILDBKH. 

A  landowner  was  not  responsible  for  injuries  to  a  child,  owing  to  a 
fall  of  a  pile  of  stones  on  the  land,  the  pile  having  been  knocked  down 
by  children  at  play,  and  they  not  having  bem  Invited  on  the  premlaes. 
where  there  was  nothing  in  the  appearance  of  the  pile  to  indicate  that 
it  was  likely  to  prove  dangerous. 

[Ed.  Not& — For  cases  in  'point,  see  vol.  87,  (3ent  Dig.  Negligence,  {f 
33,34.] 

Appeal  from  Trial  Term,  Rockland  County. 

Action  by  Thomas  E.  Kane,  an  infant,  by  Thomas  H.  Kane,  his 
guardian  ad  litem,  against  the  Erie  Railroad  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.     Reversed. 

Argued  before  BARTLETT,  WOODWARD,  HOOKER,  RICH, 
and  MILLER,  JJ. 

Henry  Bacon  (Joseph  Merritt,  on  the  brief),  for  appellant 
A.  S.  Tompkins,  for  respondent. 

WILLARD  BARTLETT,  J.  The  respondent,  alad  then  about  7  years 
of  age,  was  injured  in  the  village  of  Nyack  on  the  18th  day  of  April, 
1903,  by  the  faJl  of  a  portion  of  a  pile  of  curbstones  upon  which  he  was 
playing  tag  with  other  youthful  companions.  The  pile  of  stones  was 
situated  partly  upon  a  highway  and  partly  upon  land  belonging  to  the 
appellant  railroad  company.  The  appellant  has  been  held  liable  for 
the  injuries  sustained  by  the  respondent,  upon  the  ground  that  it  did 
not  exercise  reasonable  care  and  prudence  in  permitting  the  pile  of 
stones  to  remain  upon  its  land  in  the  condition  in  which  tt  was  at  the 
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time  of  the  accident.  I  am  unable  to  find  sufficient  evidence  in  the 
record  to  warrant  a  finding  against  the  railroad  company  in  this  re- 
spect. Under  the  circumstances  disclosed  by  the  proof,  I  think  the 
case  falls  within  the  doctrine  of  Walsh  v.  Fitchburg  Railroad  G).,  145 
N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A.  724,  45  Am.  St  Rep.  615,  and 
that  the  appellant  is  not  shown  to  have  neglected  any  duty  which  it 
owed  to  the  plaintiff,  who  came  upon  its  land  without  any  express  or 
implied  invitation  so  to  do. 

It  appears  that  the  stones  were  unloaded  at  Nyack  from  one  of  the 
appellant's  cars  under  the  direction  of  the  consignees,  a  firm  known  as 
Gregory  &  Sherman,  about  the  18th  day  of  July,  1902,  and  subsejjuent- 
ly,  as  stones  were  sold  from  the  pile,  they  were  removed  from  time  to 
time  under  the  supervision  of  the  foreman  of  the  firm.  The  agent  of 
the  railroad  company  at  Nyack  was  aware  that  the  pile  of  stones  was 
there,  but  further  than  this  there  is  nothing  to  show  that  the  defendant 
had  any  notice  that  the  condition  of  the  pile  was  such  as  to  be  likely  to 
occasion  injury  to  any  one.  Nor,  indeed,  is  there  any  proof  that  the 
appearance  of  the  pile  ever  indicated  the  likelihood  of  such  an  accident 
as  in  fact  occurred.  It  is  stated  in  the  brief  of  counsel  for  the  respond- 
ent that  at  least  one  witness,  namely,  John  J.  Phillips,  testified  that  for 
some  days  prior  to  the  accident  the  pile  of  stones  was  in  a  dangerous 
condition  and  likely  to  fdl,  and  that  no  measures  were  taken,  either 
by  his  firm  or  by  the  defendant  company,  to  render  the  same  safe.  A 
careful  reading  of  the  testimony  of  this  witness,  however,  as  set  out 
in  the  appeal  book,  hardly  warrants  this  view  of  it.  Mr.  Phillips  does 
say  that  he  noticed  the  pile  of  stones  every  day  before  the  accident, 
and  that  for  several  days  before  the  accident  the  pile  was  not  in  such 
a  safe  condition  as  when  he  left  it  the  last  time ;  the  frost  having  caused 
the  stones  to  heave  a  little  toward  the  Sound.    He  adds,  however : 

"t  dont  think  the  stones  would  bare  slid  down,  unless  somebody  bad  Inter- 
fered with  them.  I  did  not  do  anything  to  change  that  condition.  I  didn't 
go  near  them.  I  didn't  have  any  occasion  to.  They  moved  such  a  little  I 
tiionght  there  was  no  danger." 

Again  he  says : 

"I  think  that  in  the  condition  they  then  were.  In  that  safe  condition,  a  little 
siz-year-old  boy  conld  not  alone  cause  them  to  fall  down.  I  conld  not  decide 
whether  two  six-year-old  5oys  conld  canse  them  to  fall  down  or  move  than. 
*  •  *  I  have  testified  in  answer  to  Mr.  Bacon  that,  after  I  saw  that  they 
had  shifted  by  reason  of  the  action-  of  the  frost,  I  didn't  do  anything,  because 
I  thought  they  were  stlU  safe." 

It  seems  to  me  that  it  would  be  going  too  far  to  hold  that  a  land- 
owner is  responsible  for  the  consequences  of  the  fall  of  a  pile  of  stones 
knocked  down  by  the  antics  of  a  number  of  boys,  on  private  premises 
which  they  had  entered  without  invitation,  simply  because  such  owner 
has  allowed  the  pile  of  stones  to  remain  there  without  there  being  any- 
thing in  its  appearance  to  indicate  that  it  was  likely  to  prove  danger- 
ous, even  to  trespassers. 

It  seems  to  me  that  we  ought  to  reverse  this  judgment. 

Judgment  and  order  reversed,  and  new  trial  granted:  costs  to  abide  th« 
event    All  concur. 
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(lOe  App.  Dlv.  874.) 

TREEDMAN  et  al.  t.  SIROTA  et  al. 

(Supreme  Court,  Appellate  DlTlBlon,  Second  Department    December  29,  1905.) 

DlSlOBBAI.  AHD  NonSUIT-^UDaiaNT  OR  THK  MkBITB— CiOBBXCTIOn  OT  RXOOKD. 

Where  the  complaint  la  dismissed  without  evidence  being  ottereO.  by 
either  side,  and  wltbont  any  question  of  fact  or  law  Involved.  In  the  Issues 
being  submitted  for  determination,  the  Judgment  should  be  one  of  non- 
suit, and,  being  entered  as  one  of  dismissal  on  the  merits,  plaintiffs  are 
entitled  on  motion  to  have  the  record  corrected. 

Appeal  from  Special  Term.  Kings  County. 

Action  by  Max  Freedman  and  another  against  Hynian  Sirota  and 
others.  From  so  much  of  an  order  as  denied  plaintiffs'  motion  to 
strike  out  the  words  "upon  the  merits"  from  the  final  judgment  in  the 
action,  and  to  insert  in  their  place  the  words  "for  failure  of  proof," 
and  to  set  aside  the  decision,  plaintiffs  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

David  Steckler,  for  appellants. 
Adolph  Kiendl,  for  respondents. 

HIRSCHBERG,  P.  J.  The  action  is  for  the  specific  performance  of 
a  contract  to  sell  real  estate.  When  the  case  was  called  for  trial  the 
plaintiffs  stated  that  they  desired  to  amend  the  complaint  by  all^^ing 
depreciation  in  the  value  of  the  property,  and  to  demand  an  adjudica- 
tion establishing  a  vendee's  lien  for  the  amount  paid  or  deposited  by 
them  or  on  their  behalf  under  the  contract.  The  application  to  amend 
was  denied.  A  long  colloquy  ensued  between  court  and  counsel  during 
which  it  appeared  mat  the  plaintiffs  did  not  wish  to  proceed  with  the 
trial  for  the  purpose  of  compelling  specific  performance,  in  the  course 
of  which  colloquy  the  defendants  tendered  the  plaintiffs  deeds  of  the 
property,  which  the  plaintiffs  refused  to  accept  at  that  time.  The 
plaintiffs  asked  for  an  adjournment,  but  declined  to  state  explicitly 
whether  they  would  ultimately  take  the  title.  The  adjournment  was 
refused.  The  plaintiffs  finally  asked  leave  to  discontinue  the  action 
without  costs,  which  was  denied ;  and  the  couft  then,  without  motion, 
announced  that  "the  complaint  is  dismissed,  with  costs."  No  evi- 
dence was  offered  on  either  side,  and  no  question  of  fact  or  of  law 
involved  in  the  issues  was  submitted  to  the  court  for  determination. 
The  court  made  formal  findings  of  fact  and  of  law,  and  thereon  a  final 
judgment  in  favor  of  the  defendants  dismissing  the  complaint  upon 
the  merits  was  entered.  A  motion  was  thereafter  made  at  Special  Term 
before  the  justice  who  presided  at  the  trial  to  amend  the  judgment, 
and  the  appeal  is  from  so  much  of  the  order  entered  on  the  hearing  of 
that  motion  as  refused  to  convert  the  judgment  into  one  of  nonsuit, 
and  to  vacate  and  set  aside  the  findings  and  decision  on  the  merits. 

It  was  error  to  render  judgment  on  the  merits.  There  was  nothing 
before  tfie  court  on  which  to  base  any  findings  determinative  of  the 
issues.  The  dismissal  could  only  be  m  default  of  proof,  and  in  the 
absence  of  proof  on  either  side  could  not  involve  a  judicial  determina- 
tion of  the  merits  of  the  controversy.    Kruger  v.  Persons,  62  App.  Div. 
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BO,  62, 64  N.  Y.  Supp.  841,  citing  Martin  v.  Cook  (Sup.)  14  N.  Y.  Supp. 
329,  affirmed  142  N.  Y.  664,  37  N.  E.  669,  and  Stokes  v.  Atlantic 
Avenue  R.  R.  Co.,  89  Hun,  2,  34  N.  Y.  Supp.  1061.  The  proper  judg- 
ment to  be  entered  was  one  of  nonsuit  As  was  said  m  Deeley  v. 
Heintz,  169  N.  Y.  129,  132,  62  N.  E.  168, 169 : 

"A  nonsalt  la  the  name  of  a  Judgment  given  against  the  plaintiff  when  he  is 
nnable  to  prove  a  case,  or  when  he  refuses  or  neglects  to  proceed  to  the  trial 
of  the  cause  after  It  has  been  put  at  issue  without  determining  such  Issue." 

The  plaintiffs'  practice  in  moving  to  correct  the  record  is  supported 
by  authority.  See  Columbia  Bank  v.  Gospel  Tabernacle  Church,  127 
N.  Y.  361,  28  N.  E.  29 ;  Simmons  v.  Craig,  137  N.  Y.  660,  33  N.  E. 
76;  Woodbridge  v.  First  Natl.  Bank,  166  N.  Y.  288,  244,  246,  69  N. 
E.  836. 

The  order,  in  so  far  as  appealed  from,  should  be  reversed,  and  the 
motion  to  that  extent  granted. 

Order,  in  so  far  as  appealed  from,  reversed,  with  $10  costs  and  dlsbnrse- 
moits,  and  motion  granted,  with  costs.    All  concur. 


(109  App.  Div.  841.) 

OATS  V.  NEW  YORK  DOCK  CO. 

(Supreme  Coart,  Appellate  Division,  Second  Department.    December  29,  IQOfi.) 

NxGLiOERCs— Injttkies  to  Lioxnske— Darokbous  Pseiiiskb. 

Where  a  longshoreman,  who  was  requested  by  a  dock  company's 
foreman  to  remain  about  the  dock  for  employment  in  case  a  ship  came 
In,  knew  of  the  defective  condition  of  the  dock,  but  was  walking  about 
on  it  when  he  was  Injured,  the  dock  company  was  not  liable  for  the  in- 
juries,  since  it  owed  him  no  active  duty. 

[Ed.  Note. — For  cases  In  point,  see  vol.  87,  Cvat  Dig.  Negligence,  M 
42-14,  86,  87.] 

Hlrscbberg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Michael  Oats  against  the  New  York  Dock  Company. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

See  90  N.  Y.  Supp.  878. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

William  O.  Miles,  for  appellant 

H.  Snowden  Marshall,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  a  longshoreman,  brings  this  ac- 
tion to  recover  damages  for  personal  injuries  sustained  by  him  through 
the  falling  of  a  heavy  warehouse  door  upon  defendant's  dock.  Upon 
the  trial  the  plaintiff  testified  that  he  was  a  longshoreman ;  that  he  was 
not  employed  by  the  defendant  upon  the  day  of  the  accident,  but  that 
he  had  been  requested  by  the  defendant's  foreman  to  remain  about  the 
dock,  that  he  might  be  available  in  the  event  of  a  ship  or  canal  boat 
coming  in  to  discharge  a  cargo  or  to  receive  one.  This  appears  to  have 
been  the  general  custom;  those  having  preference  in  employment  who 
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were  there  when  there  was  woric  to  be  done.  The  dock  extended  out 
into  the  river  a  distance  of  300  or  400  feet,  was  in  a  dilapidated  condi- 
tion, which  fact  was  fully  known  to  the  plaintiff,  who  had  been  around 
there  for  25  years,  and  at  the  time  of  the  accident  the  plaintiff  was  walk- 
ing along  the  dock — ^walking  back  and  forth  to  keep  wann — at  a 
distance  of  about  300  feet  from  the  point  where  he  came  upon  the  dock. 
There  does  not  ^ppe^Lr  to  have  been  any  invitation  on  the  part  of  the 
defendant,  either  expressed  or  implied,  that  the  plaintiff  should  walk 
along  this  dock  at  Uiis  point.  He  was  serving  no  possible  purpose 
of  the  defendant  in  being  there,  except  that  he  was  waiting  in  the  vi- 
cinity for  a  job  to  develop,  and  we  fail  to  discover  that  the  defendant 
owed  this  plaintiff  any  other  duty  than  to  refrain  from  setting  traps 
or  wantonly  exposing  him  to  injury.  He  may  not  have  been  a  tres- 
passer, but  he  occupied  no  nearer  relation  than  that  of  a  licensee,  and 
under  such  circumstances  the  defendant  owes  no  active  duty.  The 
plaintiff  knew  of  the  condition  of  the  dock,  knew  that  the  warehouse 
doors  had  fallen,  that  they  were  in  a  dangerous  condition ;  and  if  he 
chose  to  walk  up  and  down  the  dock,  when  the  rising  tide  and  a  high 
wind  favored  a  repetition  of  the  accidents  which  had  occurred  so  often 
that  he  was  familiar  with  them,  it  is  not  clear  how  the  defendant  could 
be  liable  to  him  for  the  damages  he  may  have  sustained.  The  defend- 
ant did  not  owe  him  the  duty  of  keeping  this  door  securely  in  its  place, 
unless  he  was  employed  by  the  defendant,  or  it  had  induced  him  to 
occupy  the  position,  and  before  the  defendant  could  be  liable  in  any 
event  it  was  his  duty  to  show  freedom  from  contributory  n^ligence. 
The  facts  to  which  he  himself  testifies  show  that  he  knew  of  the  dan- 
ger ;  that  he  knew  the  tide  was  high ,  overflowing  the  dock  in  places,  that 
the  wind  was  blowing  strongly,  and  that  all  of  Sie  conditions  were  fav- 
orable to  an  accident  up<Mi  this  dilapidated  dock ;  yet  he  chose  to  walk 
up  and  down  in  front  of  these  doors,  300  feet  from  the  entrance  to 
the  dock.  Clearly  the  defendant  vns  not  liable  to  a  mere  licensee  un- 
der these  circumstances,  and  the  learned  trial  justice  properly  dismissed 
the  complaint  upon  defendant's  motion. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur,  except  HIRSCHBERG,  P.  J.,  who  dissents. 


AUSTIN  T.  BARKBR. 
(Supreme  Conrt,  Appellate  DiTialon,  Fourth  Departmort.    Jannary  8,  1906.) 

Skduotior — Sdtficienct   of  Bvidknoi! — Htpnotisic. 

Evidence  In  an  action  for  seduction.  In  which  tht  female  alone  testi- 
fied to  the  intercourse,  and  stated  that  she  knew  nothing  of  it  till  after- 
wards hypnotized  by  a  third  person,  held  Insufficient  to  sustain  a  ver- 
dict for  plalDtiS. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Qent  Dig.  Seduction.  |  84.] 

Ai^peal  from  Trial  Term,  Oneida  County. 

Action  by  David  Austin  against  Frank  Barker.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  motion  on  the  minutes  for  a 
new  trial,  defendant  appeals.    Reversed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH.  JJ. 

L.  M.  Martin,  for  appellant. 
D.  F.  Searle,  for  respondent 

NASH,  J.  This  case  comes  here  a  second  time  on  appeal  from  a 
recovery  by  the  plaintiff.  The  case  is  briefly  outlined  in  the  syllabus  of 
the  former  appeal  (90  App.  Div.  351,  85  N.  Y.  Supp.  466)  as  follows: 

"Upon  tbe  trial  of  an  action  for  tbe  seduction  of  the  pIaIntlfC'8  daughter, 
who  waa  delivered  of  a  folly  developed  child  in  August,  1901,  the  only  evidence 
tending  to  show  that  the  defendant  had  had  improper  relations  with  tbe  plain- 
tiff's danghter  was  given  by  tbe  daughter  herself.  She  testified  that  the 
.  Improper  relations  commenced  October  30,  1900,  and  continued  until  January 
1,  1901 ;  that  all  tbe  improper  acts  occurred  in  her  father's  house  In  a  room 
which  was  separated  by  an  ordinary  door  from  a  room  in  which  her  mother 
or  father  nsoally  sat  In  speaking  of  the  first  of  these  occasions  she  testified 
that  the  defendant  made  an  improper  proposal  to  her  which  she  indignantly 
rejected;  that  they  then  sat  and  talked  a  few  minutes,  after  which  the  de- 
fendant forcibly  took  her  and  placed  her  upon  a  couch  and  accomplished  bis 
purpose;  that  she  resisted  and  struggled,  but  did  nothing  to  attract  the  at- 
tention of  her  parents,  one  or  both  of  whom  were  In  tbe  adjoining  room.  The 
defendant  denied  his  guilt,  and  gave  testimony  tending  to  show  that  he  was 
at  other  places  on  some  of  tbe  occasions  when  tbe  plaintiff  claimed  that  he  was 
with  his  danghter.  Tbe  defendant  also  testified  that,  although  he  lived  near 
the  plaintiff,  no  suggestion  that  be  was  responsible  for  the  condition  of  plain- 
tiff's daughter  was  made  until  many  weeks  after  the  birth  of  the  child." 

Referring  to  the  circumstances  of  the  case,  as  thus  stated,  the  court 
said  (page  354  of  90  App.  Div.,  page  466  of  86  N.  Y.  Supp.)  : 

"While  some  of  the  circumstances  in  the  case  thus  briefly  outlined  are  some- 
what unnatural,  they  perhaps  are  not  so  extraordinary  that  we  should  feel 
Justified  in  refusing  to  accept  and  abide  by  tbe  verdict  of  the  Jury  upon  them, 
if  there  were  nothing  else  to  be  considered.  Other  evidence,  however,  to  which 
we  sliall  now  refer,  was  given  upon  tbe  trial  of  so  unusual  a  character  that 
we  feel  unwilling  to  allow  tbe  verdict  to  be  based  upon  it.  After  tbe  daughter 
bad  been  quite  extensively  examined  both  on  behalf  of  tbe  plaintiff  who  called 
her  and  by  counsel  for  the  defendant,  and  bad  left  tbe  stand,  she  was,  upon 
tbe  urgent  request  of  tbe  defendant's  counsel,  predicated  upon  new  informa- 
tion received  by  him,  recalled  and  examined.  She  then,  in  effect,  testified 
that  she  was  entirely  unconscious  of  defendant's  various  acts  of  relation  with 
her  at  tbe  various  times  when  the  same  were  occurring ;  that  she  did  not  know 
and  was  unaware  that  they  had  at  all  occurred  during  tbe  entire  term  of  her 
pregnancy  and  down  to  a  period  of  several  weeks  after  tbe  birth  of  her  child ; 
that  upon  the  first  occasion  of  improper  conduct  she  simply  realised  ind  un- 
derstood what  was  taking  place  up  to  tbe  time  tbe  defendant  placed  her  up- 
on the  couch ;  that  in  October,  1901,  she  was  visited  by  the  plaintifTs  attorney, 
and  as  a  result  of  what  then  occurred  her  mind  was  so  Influenced  and  awak- 
ened that  it  grasped  a  recollection  or  consciousness  of  defendant's  acts  with 
her  in  the  fall  of  1900,  so  that  from  that  time  on  down  to  and  including  the 
trial  she  bad  a  present  knowledge  and  recollection  that  the  defendant  had 
committed  with  her  acts  resulting  in  her  seduction  and  childbirth." 

On  this  trial,  as  upon  the  former,  the  daughter  testified  to  the  several 
acts  of  intercourse  had  with  the  defendant,  as  if  they  were  fresh  in  her 
recollection,  recalled  without  any  indication  that  there  had  been  at  any 
time  any  lapse  of  memory.  She  testified  that  on  the  first  occasion,  Octo- 
ber 30,  1900,  defendant  called  about  8  o'clock  in  the  evening  and  re- 
mained until  about  half  past  10.  After  visiting  for  some  time  he  re- 
marked that  he  was  tired,  and  laid  down  upon  the  couch  and  slept  for 


Digitized  by 


Google 


816  96  NBW  TOBK  SUPPLEMENT  (Sup.   Ct 

and  130  New  Tork  State  Raportar 

a  few  minutes,  and  then  he  "came  and  sat  down  beside  me,  rested  his 
head  on  my  shoulder,  and  suggested  that  we  have  sexual  intercourse.  I 
objected.  After  that  he  took  hold  of  me.  After  a  slight  struggle,  he 
placed  me  on  the  couch  and  we  had  sexual  intercourse.  My  father  and 
mother  sat  in  the  next  room.  The  door  was  unlocked.  The  ligiit  was 
burning.  Perhaps  I  didn't  try  to  arrest  the  attention  of  my  fadier  and 
mother.  I  had  never  had  sexual  intercourse  with  any  one  before  that." 
She  proceeded  in  her  testimony  in  chief  to  give  the  several  dates  of 
other  acts  of  illicit  intercourse  at  her  father's  house  under  similar  sur- 
roundings, during  the  months  of  November,  December,  and  January 
following,  giving  the  precise  dates,  November  4th,  8th,  11th,  16th,  20th, 
December  1st  and  22d,  and  about  the  middle  of  January.  As  upon  the 
first  trial,  it  was  not  until  her  cross-examination  that  the  extraordinary 
facts  she  testified  to  were  brought  out.  She  endeavored  to  break  the 
force  and  effect  of  her  former  testimony,  attributing  to  hypnotic  in- 
fluences alone  the  phenomenal  return  of  recollection,  by  stating  on  the 
last  trial  that  she  did  have  some  recollection  of  the  occasions  that- de- 
fendant had  intercourse  with  her  before  she  was  hypnotized  by  her 
father's  counsel,  Mr.  Searle.    She  says: 

"I  did  at  one  time  remember,  before  Searle  hypnotized  me,  of  the  occasIoiiB 
when  Barker  had  InterconrtK  with  me.  It  was  immediately  after  my  baby 
was  bom.  Q.  Prior  to  the  time  your  baby  was  bom  yoa  never  knew  and  never 
had  any  conactonsnesB  that  Barker  had  comiectlon  with  yoa,  did  yon?  A. 
No,  sir;  not  to  be  snre.  Q.  And  that  was  momentarily?  A.  Tea.  Q.  Now. 
all  the  time  that  yon  have  described  and  the  events  which  yon  have  narrated 
with  reference  to  having  connection  with  Barker  were  unknown  to  yoa,  ex- 
cept you  think  there  was  a  flash  of  a  thought  that  he  had  had  connection 
with  you  Jnst  after  the  baby  was  born?  A.  Yes.  Q.  And  yon  didn't  know 
another  thing  about  it,  didn't  have  any  recollection  that  any  snch  thing  had 
occurred,  any  consciousness  that  It  had  ever  occurred  until  after  Searle  hyp- 
notized you?    A.  Not  to  be  sure  of  It;  no,  sir." 

Upon  further  examination  she  fully  assented  to  her  former  testimony, 
and  by  answers  to  direct  questions  made  more  prominent  the  fact  that 
her  recollection  as  to  the  several  occurrences  of  alleged  intercourse  had 
with  the  defendant  is  wholly  based  upon  hypnotic  influence.  To  de- 
fendant's counsel: 

"This  question  was  asked  me  on  the  former  trial,  speaking  of  the  fall  of  1901. 
at  my  house:  'Q.  How  long  were  you  hypnotized?  A.  I  dcm't  know.  Q. 
What  did  he  do  to  hypnotize  yon — I  mean  Mr.  Searle?  A.  Why,  he  told  me  to 
sleep.'  I  swore  to  tiiat.  I  don't  know  whether  it  was  true  or  not  Q.  Have 
you  doubt  about  its  being  true?  A.  Donbt  about  what?  Q.  Doubt  about  your 
evidence  being  trae  on  the  former  trial  that  I  have  Just  read  to  yon?  A.  Why, 
In  substance,  yes,  some  of  it  I  don't  know  that  I  was  hypnotized  by  Mr. 
Searle  in  the  fall  of  1901,  but  I  think  so.  He  told  me  to  sleep  and  I  slept  I 
didn't  go  to  sleep  right  ofT,  not  for  a  few  minutes.  Mr.  Searle  hypnotized  me 
at  my  honse  twice  before  the  suit  was  brought  The  second  time  was  some 
time  the  latter  part  of  September.  I  did  not  tell  Mr.  Searle  before  he  hyp- 
notized me  on  what  days  Barker  had  had  intercourse  with  me.  He  put  me  to 
sleep  the  last  time  about  six  weeks,  perhaps,  before  the  lawsuit  was  brought 
On  the  first  occasion  that  Searle  put  me  to  sleep,  be  smoothed  my  hair  and  told 
me  to  go  to  sleep.  I  don't  remember  that  he  did  anything  else.  Perhaps  I 
swore  on  the  previous  trial  that  I  didn't  know  that  Barker  had  sexual  Inter- 
course with  me  on  any  of  the  occasions  which  I  referred  to  until  after  I  had 
been  hypnotized  by  Searle.  Q.  Now,  was  this  question  asked  you  on  the  other 
trial :'  'Q.  Now,  when  was  It  that  you  first  recalled  and  remembered  that  the 
defendant  had  illicit  intercourse  with  you  on  the  4th  of  November,  1900?    Was 
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that  when  Searle  flnt  lin>i>otlzed  yon?  A.  After.'  Was  tiiat  question  asked 
yon,  and  was  that  answer  given  bj  youT  A.  Yes,  sir;  I  think  It  was.  Q.  Was 
that  true?    A.  Yes." 

The  same  que^cm  was  asked  and  the  same  answer  given  as  to  the 
dates  of  November  8th,  16th,  and  20th,  and  December  24th : 

"  'Q.  Now,  as  a  matter  of  fact,  antil  Searle  hypnotized  yon,  yon  didn't  have 
any  memory  at  all  on  the  snbject,  did  yon?  A.  Yes,  sir.'  Is  that  question  and 
answer  right?  A.  It  was  at  that  time;  yes.  Q.  Is  It  now?  A.  I  would  say 
now  that  I  didn't  have  a  clear  memory  before  that  Q.  Yon  want  to  change 
your  evidence  in  that  respect?  A.  Yes.  Q.  Was  this  question  asked  yon  and 
answer  given:  'Q.  Yon  never  remembered  in  the  world  until  Searle  hyp- 
notized you  that  the  defendant  had  ever  bad  Illicit  intercourse  with 
you  whatever,  did  you?  A.  No,  sir.'  Was  that  question  asked,  and  did  you 
answer  'No,  sir,'  to  that  question?  A.  I  did ;  yes.  Q.  Was  it  true,  or  untrue? 
A.  Why,  I  did  have  memory.  Q.  Well,  you  said  you  didn't  until  after  Searle 
hypnotized  you,  didn't  you?  A.  Perhaps  I  did;  yes.  Q.  Was  your  answer 
true  then,  or  was  it  false  then?  A.  It  must  have  been  false.  Q.  False  in  what 
particular?  A.  Because  I  did  remember  It  shortly  after  my  child  was  bom. 
Q.  Isn't  it  tme  that  you  didn't  remember  the  nnmber  of  times  a  night  that 
Barker  had  connection  with  you  until  after  Searle  hypnotized  you?  A.  Yes, 
that  is  true.  Q.  That  Is  tme.  And  it  was  after  he  hypnotized  you  and  you 
come  out  of  the  hypnotic  state  that  you  began  to  recall,  wasn't  It?  A.  Yes. 
I  didn't  recall  these  things  clearly  until  after  Mr.  Searle  hypnotized  me.  I 
didn't  recall  anything  that  occurred  during  the  time  Barker  was  at  my  house 
on  November  4,  1900,  until  after  the  child  was  bom.  I  didn't  recall  these 
things  except  In  an  uncertain  way  until  after  Mr.  Searle  hypnotized  me.  I 
didn't  recall  anything  or  remember  anything  that  occurred  on  the  night  of  the 
8th  of  November,  1900,  while  Barker  was  at  my  house,  until  after  the  child 
was  bom,  and  I  only  recollected  them  In  a  hazy  way,  and  didn't  recall  them 
perfectly  nntll  late  in  the  fall  after  Mr.  Searle  hypnotized  me.  By  the  Court : 
Q.  Now,  let  me  see.  Do  I  understand  you  to  say  that  during  your  entire  preg- 
nancy, down  to  a  time  after  the  birth  of  your  child,  yon  had.  no  knowledge  or 
memory  whatever  as  to  who  was  the  father  of  the  child?  A.  No,  sir.  Q.  You 
had  none?  A.  No,  sir.  Q.  At  some  time  you  noticed  that  your  menses 
stopped?  A.  Yes,  sir.  Q.  Then  I  suppose  you  noticed  some  change  In  your 
form?  Your  abdomra  grew?  A.  Yes,  sir.  Q.  You  noticed  that  you  had 
nausea  in  the  morning?  A.  Yes.  Q.  And  I  suppose  you  had  had  experience 
and  observation  enough  to  know  that  those  were  IndicatlonB  of  pregnancy? 
A.  Yes.  Q.  And  probably  later  on  yon  noticed  the  motions  of  the  foetus? 
A.  Yes,  sir.  Q.  And  all  of  that  time  yon  were  wholly  unconsdoUB  of  the 
fact  that  you  had  ever  had  connection  with  any  man?  A.  Yes,  sir.  Q.  How 
did  you  undertake  to  account  for  your  situation?  A.  I  didn't  know  how  to 
account  for  It    Q.  Yon  didn't  know?    You  couldnt  surmise  it?    A.  No,  sir." 

She  also  claimed  that  she  was  hypnotized  by  the  defendant : 

"By  Defendant's  Counsel :  Q.  Now,  if  I  recall  your  testimony,  on  the  other 
trial  yon  said  that  Barker  hypnotized  you  during  this  straggle.  Is  that  right? 
A.  Yes.  Q.  Well,  while  you  were  making  the  struggle  for  your  virtue  which 
yon  have  described.  Barker  hypnotized  you  by  pulling  the  hairpins  out  of  your 
hair.  Did  yon  swear  to  that?  A.  No,  sir.  Q.  What  did  yon  swear  In  that  re- 
spect? A.  That  he  smoothed  my  hair;  that  be  manipulated  my  hair.  He  took 
my  hair  down  and  smoothed  it  some.  After  that  was  when  the  struggle  occur- 
red. He  took  hold  of  my  shoulders,  holding  my  arms  down,  and  finally  placed 
me  upon  the  couch ;  I  struggling  all  the  while.  Perhaps  I  testlflsd  on  the  other 
trial  that  what  he  did  and  the  oaij  thing  he  did  was  to  pull  my  hairpins  out 
of  my  hair,  except  struggle  and  fight  with  me.  That  wasn't  true,  and  I  haven't 
been  Instmcted  that  I  couldn't  be  hypnotized  in  that  way.  He  was  smoothing 
my  hair  Just  a  few  minutes.  I  don't  know  how  many.  I  was  sitting  in  a 
chair.  He  did  not  tell  me  to  sleep.  I  was  in  a  state  of  repose  at  the  time  he 
stroked  my  hair.  I  was  not  asleep  when  he  grabbed  me.  I  fought  him,  and 
struggled.    He  threw  me  on  the  lounge,  and  during  this  stmggle  my  memory 
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and  consdonsnesB,  as  far  as  my  memory  was  concerned,  went  ont.  Hy  memory 
went  ont  before  the  aexnal  interconrse.  On  tbe  otber  trial  I  gave  a  detailed 
description  of  tbe  occurrences  on  each  of  these  occaslonB  when  sexual  Inter- 
course took  place.  Tbe  first  occasion  was  not  the  only  time  on  which  I  <d8lmed 
be  hypnotized  me.  By  the  Ck>urt :  Q.  How  soon  after  the  first  oocasioo,  the 
30th  of  October,  was  It  that  It  dropped  out  of  yonr  memory?  A.  Tbe  next 
morning,  m  that  night  some  time.  Q.  That  Is,  while  the  act  was  being  done, 
yon  were  consdons  of  it?  ▲.  Yes,  sir.  Q.  And  knew  It  mitll  the  next  mcni- 
Ing?  A.  Until  in  tbe  night  after  I  slept.  Q.  And  In  the  morning  yon  knew 
nothing  about  it?    A.  No,  sir." 

Except  as  to  the  acts  of  copulation  there  was  no  loss  of  memory : 

"By  tbe  Court :  Q.  So  that  the  only  aberration  of  memory  that  yon  mfFered 
was  regarding  the  acta  of  seznal  Intercourse  that  yon  bad  with  liimt  A.  Yes. 
Q.  And  you  remember  all  other  things?    A.  Yes." 

Again,  after  some  special  instances  to  which  her  attention  was  direct- 
ed by  questions  of  plaintiff's  counsel: 

"By  the  Court :  Q.  As  I  understand  yon  in  answer  to  my  question,  you  said 
the  lapse  of  memory  was  wholly  with  reference  to  the  sexual  Intwooarse? 
A.  Yes.  Q.  From  the  time  of  pregnancy  down  until  the  birth  of  the  child? 
A.  Yes.  Q.  And  that  all  other  things  passed  along  In  the  usual  manno' ;  that 
Is,  yon  were  about  the  house  doing  tbe  housework,  and  attending  to  your 
ordinary  duties  In  the  ordinary  mamier,  knowing  what  yon  were  doing  and 
remembering  It  from  day  to  day?  A.  Yes,  sir.  Q.  Entirely  oonadous  of 
that?    A.  Yes,  sir." 

These  very  voluminous  abstracts  from  the  testimony  of  the  datighter 
of  the  plaintiff,  the  only  witness  by  whom  her  alleged  seduction  by  the 
defendant  was  sought  to  be  shown,  do  not,  perhaps,  give  the  most  com- 
prehensive idea  of  this  very  remarkable  case.  There  was  no  attempt  to 
explain  how  by  hypnotic  influence  the  witness  could  be  rendered  un- 
conscious of  the  various  alleged  acts  of  intercourse  had  with  the  de- 
fendant, or  made  to  forget  in  the  morning  the  occurrences  of  the  night 
before,  or  how,  if  there  had  been  the  loss  of  memory  as  testified  to,  it 
could  by  means  of  hypnotism  be  restored.  Hypnotism  is  defined  to  be 
a  name  applied  to  a  condition,  artificially  produced,  in  which  the  perscm 
hypnotized,  apparently  asleep,  acts  in  obedience  to  the  will  of  the  oper- 
ator; and  we  are  told  by  the  authorities  upon  the  science  that  upon 
awakening  there  may  be  a  vivid  recollection  of  all  that  happened  during 
the  apparent  sleep.  If  such  were  the  case  here,  we  should  have  swne 
evidence  to  support  the  claim  made  by  the  witness  that  her  memory  was 
restored  by  the  operation.  It  was  the  duty  of  liie  plaintiff  to  have  fur- 
nished the  court,  by  the  testimony  of  the  operator  <»*  of  those  present, 
presumably  the  plaintiff  and  members  of  his  family,  with  some  evi- 
dences, if  there  were  any  observable,  of  information  imparted  either  by 
or  to  the  daughter  upon  her  awakening.  She  does  not  know,  except 
as  she  has  been  told,  how  she  was  informed  of  the  occurrences  to  which 
she.  testified.  She  does  not  even  know  that  she  was  hypnotized.  She 
attributes  the  return  of  consciousness  of  that  of  which  she  was  before 
unconscious  to  hypnotic  influence.  In  effect  her  testimony  as  to  events 
of  which  she  was  before  unconscious  is  hearsay,  knowlec^e  not  of  her 
own,  but  acquired.     On  the  former  appeal,  it  was  held  that: 

"If  the  plaintiff  relied  upon  some  science  and  theory  not  generally  known 
or  understood,  he  should  have  introduced  competent  evidence  tending  to  sua- 
tain  the  probability  or  possibility  of  tbe  existence  of  what  be  claimed." 
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Presumably  to  give  the  required  explanation,  the  plaintiflF  called  two 
physicians,  who,  in  answer  to  a  hypothetical  question  in  which  the  prin- 
cipal features  of  the  phenomena  experienced  by  the  witness  were  as- 
sumed to  be  true,  stated  that  it  was  due  to  her  pregnancy : 

"To  Defendant's  Oonnsel:  I  should  expect  the  physical  changes  to  occur 
that  would  result  In  the  loss  of  memory  about  the  third  or  fourth  month 
after  intercourse  between  a  man  and  woman.  Q.  You  would  not  expect  that 
there  would  be  loss  of  memory  from  pr^nancy  before  the  man  and  woman 
got  actually  together,  but  while  they  were  stmggling  to  determine  whether  or 
not  something  should  be  done?  A.  No.  Q.  And  if  that  was  the  fact  you 
would  not  attribute  it  to  pregnancy?  A.  No.  Q.  Now,  In  case  they  did 
actually  come  together — and  that  was  the  first  time — do  yon  think,  from  any- 
thing that  you  have  ever  read,  that  you  could  say  that  the  girl  would  forget 
it  the  next  morning  when  she  woke  up,  just  the  night's  sleep  intervening, 
because  of  the  physical  changes  induced  by  that  copulation?  A.  No,  sir.  By 
the  Court:  Q.  Well,  is  it  your  opinion,  doctor,  that  the  act  of  copulation, 
particularly  for  the  first  time,  would  be  pretty  indelibly  Impressed  upon  her 
memory?  A.  Tes.  Q.  And  wonld  stay  by  her,  certainly,  as  lonx  as  the  ordi- 
nary events  that  were  transpiring  in  her  ordinary  life  and  about  her?  A.  Xes, 
■Ir.    Q.  Is  that  right?    A.  Yea,  sir." 

It  is  needless  to  observe  that  the  physicians  in  no  ;nanner  explain  the 
extraordinary  lapses  of  memory  testified  to  by  the  witness.  Their 
testimony  accords  with  the  ordinary  experience  that  such  varied  mental 
aberrations  do  not  and  cannot  occur.  The  plaintiff  has  wholly  failed  to 
meet  the  demand  made  by  this  court  on  the  former  appeal  for  evidence 
tending  to  sustain  the  probability  or  possibility  of  the  existence  of 
what  is  claimed  in  behalf  of  the  plainti£F. 

The  question  is  not  whether  the  verdict  is  against  the  weight  of  evi- 
dence. It  is  whether  there  is  any  evidence  of  sufficient  weight  to  sup- 
port the  verdict.  It  was  held  by  this  court  upon  the  former  appeal  that 
as  the  case  then  stood  the  evidence  was  not  sufficient  to  sustain  a  ver- 
dict in  favor  of  the  plaintiff.  The  evidence  of  the  plaintiff,  in  view  of 
the  attempted  explanation  by  medical  evidence  of  the  unusual  mental 
aberrations,  unaccounted  for,  and  the  absence  of  the  explanatory  evi- 
dence suggested  by  this  court  on  the  former  appeal,  is  of  weaker  pro- 
bative force  than  before. 

In  the  McDonald  Case,  167  N.  Y.  66,  60  N.  E.  282,  there  was,  as  stat- 
ed in  the  opinion,  a  direct  and  somewhat  severe  conflict  in  the  evi- 
dence. The  plaintifFs  evidence  established  a  case  which,  undisputed, 
was  regarded  sufficient  to  warrant  a  verdict  in  her  favor.  The  court 
below  having  directed  a  verdict  for  the  defendant  because  the  plaintiff's 
case  had  been  so  far  overcome  that  a  verdict  in  her  favor  would  have 
been  set  aside  as  against  the  weight  of  evidence,  it  was  held  erroneous ; 
but  it  was  said  that  if  the  evidence  is  sufficient,  or  if  that  which  has 
been  introduced  is  conclusively  answered,  so  that  as  a  matter  of  law 
no  question  of  credibility  or  issue  of  fact  remains,  then  the  question 
being  one  of  law,  it  is  the  duty  of  the  court  to  determine  it  (page 
70  of  167  N.  Y.,  page  283  of  60  N.  E.).  In  Bagley  v.  Bowe,  105 
N.  Y.  171,  11  N.  E.  386,  69  Am.  Rep.  488,  it  is  held  that  to  justify 
the  court  in  directing  a  verdict  in  any  case  upon  the  facts,  the  evidence 
must  be  undisputed  or  so  certain  and  convincing  that  no  reasonable 
mind  could  come  to  any  but  one  conclusion. 

The  evidence  here  must  be  deemed  so  unreasonable,  so  contrary  to 
all  rational  experience,  that  a  verdict  based  upon  it  ought  not  to  be 
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permitted  to  stand.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  upon  the  grotmd  tlut  the  verdict  is  entirely  unsupported  by 
Sie  evidence. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event  upon  questions  of  law  only,  and  facts  hav- 
ing been  examined  and  no  error  found  therein.  All  concur.  SPRING 
and  HISCOCK,  JJ.,  vote  for  reversal,  on  the  ground  that  the  verdict 
is  against  the  weight  of  the  evidence. 


(109  App.  DlT.  882.) 

BBflTH  et  al.  t.  LONDON  ASSUR.  CORP. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29,  1906.) 

11A8TEB  AND  BBBVART— LlABIUTT  OF  E/lCPLOTfi  TO  EUPi;X>TCB. 

Where  public  accountants  were  employed  on  the  express  agreement 
that  tbey  should  frequently  check  the  defendant's  cash  account  in  one 
branch  of  its  business  and  verify  the  items  thereon,  and  they  negligently 
and  willfully  ftdled  to  do  so,  and  on  account  of  such  failure  its  cashier 
was  enabled  to  etnbezsle  large  amounts  of  money,  they  were  liable  for  the 
sums  embezzled. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  C«it  Dig.  Master  and  Serv- 
ant, I  67.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Arthur  W.  Smith  and  others  against  the  London  Assur- 
ance Corporation.  From  an  interlocutory  judgment  overruling  a  de- 
murrer to  a  counterclaim,  plaintiffs  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  j:,  and  WOODWARD,  HOOK- 
ER, RICH,  and  MILLER,  JJ. 

W.  W.  McFarland,  for  appellants. 
Edwin  T.  Rice,  for  respondent. 

HOOKER,  J.  The  action  is  to  recover  for  services  rendered  to  the 
defendant  by  the  plaintiffs  in  their  capacity  as  public  accountants.  The 
answer  admits  a  small  payment  on  account,  as  alleged  in  the  complaint, 
avers  that  such  payment  was  in  full  of  the  plaintiffs'  claim,  and  includes 
a  counterclaim  for  a  large  sum  of  money  embezzled  by  one  of  the 
defendant's  employes,  which  embezzlement  the  defendant  claims  would 
not  and  could  not  have  occurred  except  for  a  breach  of  plaintiffs'  con- 
tract of  emplo)Tnent  The  plaintiffs  demurred  to  the  counterclaim  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  the  demurrer  was  overruled,  and  plaintiffs  appeal. 

The  plaintiffs  do  not  challenge  the  proposition  of  law  advanced  by 
the  defendant  that  public  accountants  now  constitute  a  skilled  pro- 
fessional class,  and  are  subject  generally  to  the  same  rules  of  liability 
for  negligence  in  the  practice  of  their  profession  as  are  members  of 
other  skilled  professions.  And  such  is  doubtless  the  law.  Cooley  states 
the  rule  governing  the  measure  of  such  liability  in  this  language : 

"Every  man  who  offers  his  serrices  to  another  and  Is  employed  assumes 
the  duty  to  exercise  in  the  employment  such  skill  as  he  possesses  with  reason- 
able care  and  diligence.  In  all  those  employments  where  peculiar  skill  is 
requisite,  if  one  offers  his  services,  he  is  understood  as  holding  himself  out 
to  the  public  as  possessing  the  degree  of  skill,  commonly  possessed  by  others 
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in  the  same  employment,  and.  If  hla  pretensions  are  nnfonnded,  be  oommits 
a  species  of  frand  upon  every  man  who  employs  him  In  reliance  on  his  public 
profession.  Bnt  no  man,  whether  skilled  or  nnsklUed,  undertakes  that  the 
task  he  assumes  shall  be  performed  successfully,  and  without  fault  or  error. 
He  undertakes  for  good  faith  and  integrity,  but  not  for  infallibility,  aod  be 
is  liable  to  his  employer  for  negligence,  bad  faith,  or  dishonesty,  but  not  for 
losses  consequent  upon  mere  errors  of  Judgment."  Cooley  on  Torts  (2d  Bd.) 
p.  277. 

See,  also,  Carpenter  v.  Blake,  50.  N.  Y.  696;  Id.,  75  N,  Y.  12;  Link 
V.  Sheldon,  136  N.  Y.  1,  32  N.  E.  696 ;  Pike  v.  Honsinger,  155  N.  Y. 
201,  49  N.  E.  760,  63  Am.  St  Rep.  655. 

Although  the  counterclaim  is  martistically  drawn  and.  deficient  in 
logical  order,  we  believe  that  it  does  state  sufficient  facts  to  make  out 
a  cause  of  action.  In  the  tenth  paragraph  of  the  answer,  near  the 
final  statements  of  the  counterclaim,  is  to  be  found  an  allegation  that 
in  the  agreement  between  the  parties  it  "was  expressly  stipulated  that 
there  should  be  a  frequent  checking  by  the  plaintiffs  of  the  cash  account 
of  the  New  York  branch  of  the  defendant,  and,  a  verification  of  the 
items  aK>earing  thereon."  Reverting  to  the  first  words  of  the  ninth 
paragp^ph,  an  averment  is  found  that  the  plaintiffs  "have  negligently 
and  willfully  failed  to  examine  and  check  in  particular  the  cash  ac- 
count of  the  New  York  fire  office  of  the  defendant,  and  have  failed 
to  verify  the  said  cash  and  agency  accounts."  Then  follows  the  al- 
legation that  Scott,  its  cashier,  from  time  to  time,  embezzled  large 
amounts  of  money  paid  to  him  as  such  cashier;  the  embezzlement  being 
assisted  by  his  falsifying  entries  in  defendant's  books  and  practically 
its  cash  books.  In  the  eleventh  paragraph  it  is  alleged  that  the  defend- 
ant's losses  from  Scott's  embezzlements  and  defalcations  were  due  to 
the  negligence  of  the  plaintiffs  to  perform  their  agreement  with  the 
defendant  in  the  manner  stipulated. 

These  all^rations,  with  the  facts  that  may  be  implied  from  them 
by  reasonable  and  fair  intendment,  sufficiently  plead  a  valid  contract, 
its  breach,  and  the  resultant  damage,  and  require  a  reply  from  the  plain- 
tiffs. Had  an  examination  and  checking  of  the  New  York  office  cash  ac- 
count, performed  with  that  degree  of  skill  and  care  demanded  by  the 
rule  which  has  been  noticed,  resulted  in  preventing  defendant's  loss,  in 
whole  or  in  part,  the  plaintiffs  should  respond  in  damages ;  for  it  must 
have  been  within  the  reasonable  contemplation  of  the  parties  at  the 
time  of  making  the  contract,  and  so  it  is  inferentially  alleged  in  the 
counterclaim  that  one  of  the  objects  of  the  frequent  checking  of  the 
defendant's  cash  account  of  the  New  York  branch  and  a  verification  of  the 
items  thereof  was  to  prevent,  or  at  least  arrest,,  just  such  practices  as 
it  is  claimed  Scott  indulged  in,  and  the  loss  the  defendant  has  sustained 
naturally  flows  from  the  breach  of  the  contract  it  has  pleaded. 

The  interlocutory  judgment  should,  therefore,  be  affirmed,  with  costs, 
with  leave  to  the  plaintiffs  to  reply  upon  the  usual  terms. 

Interlocutory  judgment,  oyermling  demurrer  to  tlie  plaintlfTs'  oonnterclaim, 
affirm^  with  costs,  with  leave  to  the  plaintUb  to  reply  within  20  days  on 
payment    All  concur. 
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(100  App.  DiT.  852.) 

T0WNB8  T.  NEW  YORK  EVENING  JOURNAIi  PtJB.  OO.  et  at 
(Supreme  Court,  Appellate  DlTlsion,  Second  Department    December  29,  190S.) 

IgBBT/— CoMPi.Aiiro— A1JJQATIOH8— SuJfxouewcT. 

C!ode  Civ.  Proc.  |  635,  makes  it  nnneceasary  In  an  action  for  libel  to 
Btate  In  tbe  complaint  any  extrinsic  fact  sbowlng  tbe  application  to  tbe 
plaintiff  of  tbe  defamatory  matter,  but  declares  tbat  plaintiff  may 
state  generally  tbat  it  was  published  concerning  blm.  A  complaint  al- 
leged tbat  defendant  published  of  and  concerning  plaintiff  that  a  cer- 
tain person  got  into  tbe  hands  of  a  lot  of  keen-witted  adyentarera  and 
that  they  were  gold-brick  men  and  crooks  of  the  most  dangerous  pattern. 
Held,  tbat  a  demurrer  on  the  ground  that  the  article  contained  no  state- 
ment sufficiently  descriptive  of  a  particular  person  or  class  to  enable 
them  to  be  Identified  was  properly  overruled. 

[Ed.  Note.— For  cases  In  point,  see  vol.  32,  Cent.  Dig.  Libel  and  Slandiw, 
§188.] 

Appeal  from  Trial  Term,  Kings  Clounty. 

Action  by  Willis  G.  Townes  against  the  New  York  Evening  Journal 
Publishing  Company  and  Star  Company.  From  a  judgment  overruling 
a  demurrer  to  the  complaint,  defendants  appeal.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Clarence  J.  Sheam,  for  appellants. 
George  A.  McLaughlin,  for  respondent. 

MILLER,  J.  The  defendants  appeal  from  an  interlocutory  judgment 
overruling  demurrers  to  a  complaint  which  charges  that  tiiey  pub- 
lished of  and  concerning  the  plaintiff  the  following  alleged  libel : 

"Wizard  Inventor  declares  he  will  protect  tbe  name  of  Ekllson  and  pursoe 
tbe  men  who  misled  his  son  with  last  dollar.  Edison  calls  them  crooks.  He 
got  Into  the  hands  of  a  lot  of  keen-witted  adventurers.  Tbe  name  of  EdlsoD 
sounded  like  tbe  chink  of  gold  to  these  gold-brick  men.  Mind  you,  I  am 
calling  tliem  gold-brick  men,  and  tbat  Is  exactly  what  they  ara  Tbey  are 
crooks  of  the  most  dangerous  pattern.  I  know  every  one  of  them.  I  have 
looked  them  all  up.  They  have  engineered  schemes  of  all  kinds;  crooked 
schemes  all  of  them." 

The  ai|;ument  of  the  appellants  is  that  the  article  contains  no  state- 
ment sufficiently  descriptive  of  a  particular  perscm  or  class  to  enable 
that  person  or  class  to  be  ascertained  or  identified,  and  that  therefore  it 
is  bad  on  demurrer,  notwithstanding  the  allegation  in  the  complaint 
in  conformity  with  secticm  635  of  the  Code  of  Civil  Procedure.  The 
article  is  libelous  per  se,  and  obviously  refers  to  some  person  or  per- 
sons. The  allegation  that  it  refers  to  the  plaintiff  is  an  allegation  ot 
fact  (section  535  oftheCode  of  Civil  Procedure)  which  the  demurrer  nee 
essarily  admits.  O  f  course,  said  section  was  designed  to  furnish  a  new  rule 
of  pleading,  and  not  of  proof;  and  while  the  plaintiff  may  be  unable 
to  establish  the  application  of  the  article  by  proof  of  extrinsic  facts 
we  are  dealing  with  an  admitted  fact,  which  for  aught  that  appears 
the  plaintiff  may  be  able  to  establish,  and  the  Clourt  of  Appeals  has  gone 
no  further  than  to  hold  that  alleging  the  application  of  the  article 
in  the  language  of  section  535  will  not  save  a  complaint  from  demurrer, 
where  suoi  allegation  is  rendered  nugatory  by  other  allegations  in  the 
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complaint  showing  that  the  article  complained  of  could  not  possibly 
have  referred  to  ^e  plaintiff.  Fleischmann  v.  Bennett,  87  N.  Y.  231 ; 
Corr  V.  Sun  Printing  &  Publishing  Association,  177  N.  Y.  181,  69  N.  E. 
288. 

The  interlocutory  judgment  overruling  the  demurrers  should  be  af- 
firmed, with  costs.    All  concur. 


8HAW  T.  NEW  TORE  EVENING  JOURNAL  PUB.  CO.  et  al. 
(Supreme  Court,  Appellate  DiTlsIon,  Second  Department    December  29,  1905.> 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  R.  Shaw  against  the  New  York  Evening  Journal 
Publishing  Company  and  Star  Company.  From  a  judgment  overruling 
a  demurrer  to  the  complaint,  defendants  appeal.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

PER  CURIAM,  Interlocutory  judgment  affirmed,  with  costs,  on 
the  authority  of  Townes  v.  New  York  Evening  Journal  Publishing 
Company  and  Star  Company  (decided  herewith)  96  N.  Y.  Supp.  822. 


(109  App.  Dlv.  8«.) 

WILI.IAMS  T.  METROPOLITAN  LIFE  INS.  CO. 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    December  29,  1905.) 
IRSUBAROK— Lite    Poliot— Refbeskntationb   bt   lNBintBi>— Pbifabatioh    or 

APFLIOATIOR  bt  AOEItT. 

The  beneficiary  In  a  life  policy  was  entitled  to  recover  tbereon,  not- 
withstanding that  false  statements  appeared  in  tbe  application,  where 
Insured  made  true  statements  to  the  solicitor,  who  wrote  out  the  applica- 
tion and  caused  insured  to  sign  It  without  reading  it,  where  there  was 
nothing  to  show  that  the  Insured  agreed  that  the  solicitor  should  be  in- 
sured's agent  in  filling  out  the  application. 

[Ed.  Note. — For  cases  in  point  see  vol.  28,  Cent  Dig.  Insurance,  i  541.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Julienne  C.  Williams  against  the  Metropolitan  Life  In- 
surance Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

Paul  Grout,  for  appellant 

George  W.  Martin  (Richard  W.  Newhall,  on  the  brief),  for  respond- 
ent 

WOODWARD,  J.  On  the  10th  day  of  February,  1898,  the  defendant 
company  issued  two  polices  of  insurance  upon  the  life  of  Frank  C. 
Williams ;  the  plaintiff  in  this  action  being  the  beneficiary.  The  policies 
were  for  $500  each;  this  form  being  adopted  upon  the  suggestion  of 
defendant's  agent,  because  the  examinations  were  a  little  less  rigid 
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for  $500  policies  than  for  larger  ones.  Upon  the  deatii  of  the  insured 
the  defendant  company  refused  payment  upon  various  grounds;  but 
upon  the  trial  all  of  the  issues,  excepting  these  relating  to  the  answers 
to  questions  in  the  application  and  in  the  medical  examination,  were 
eliminated,  and  the  learned  court  submitted  to  the  jury  two  questions, 
as  follows: 

"(1)  Did  Frank  O.  Williams,  at  the  time  of  signing  tbe  application  for  In- 
surance, Inform  the  defendant's  agent  of  the  fact  that  he  had  made  application 
to  the  Prudential  Inanrance  Company? 

"(2)  Did  Franlc  C.  Williams,  at  the  time  of  signing  the  r^wrt  of  medical 
examination  by  Dr.  Francis  I.  Leonard,  inform  the  said  Dr.  Leonard  that 
he  had  made  application  to  the  Pmdentlal  Insurance  Company?" 

The  jury,  under  a  careful  charge  from  the  court,  has  answered 
these  questions  in  the  affirmative,  and  under  the  authorities  in  this 
state  the  plaintiff  is  entitled  to  recover.  The  application  for  the 
insurance,  as  well  as  the  medical  examination  blanks,  were  filled  out 
by  the  company's  agents.  They  were  told,  as  the  jury  has  found, 
that  the  insured  had  made  a  previous  application  to  the  Prudential 
Insurance  Company,  yet  these  agents  of  Uie  defendant  did  not  record 
the  fact,  but  asked  and  permitted  the  insured  to  sign  the  papers  without 
reading  them  or  hearing  them  read.  Under  sudi  circtunstances  it  is 
clearly  competent  to  show  the  facts,  and,  the  jury  having  found  in 
favor  of  the  plaintiff,  the  judgment,  in  the  absence  of- 1^^  errw, 
should  be  affirmed. 

It  is  urged  on  the  part  of  the  defendant  that  the  verdict  is  contrary 
to  the  evidence  and  against  the  weight  thereof;  but  we  are  unable 
to  agree  with  this  proposition.  It  is  true,  of  course,  that  the  evidence 
of  the  plaintiff,  as  it  appears  in  the  printed  record,  is  not  entirely  satis- 
factory. That  it  was  not  wholly  satisfactory  to  the  learned  justice  pre- 
siding upon  the  trial  is  evidenced  by  his  opinion  in  the  case;  but  it 
cannot  be  said  that  there  was  no  evidence  to  support  the  plaintiff's  case, 
and  the  evidence  on  the  part  of  the  defendant  is  lacking  in  that  clear- 
ness which  might  be  said  to  constitute  the  wdght  of  evidence  where 
there  are  two  witnesses  opposed  to  each  other.  The  learned  justice 
testifies  to  the  intelligence  of  the  jury  to  whom  the  facts  were  sub- 
mitted, and  in  the  absence  of  a  clear  weight  of  evidence  against  the 
plaintiff's  theory  we  are  not  disposed  to  disturb  the  finding  of  the  jury. 

The  only  error  urged  was  raised  by  the  objection  and  exception  of 
the  defendant  to  the  evidence  of  the  plaintiff  as  to  a  conversation 
with  McCarthy,,  the  defendant's  agent,  who  filled  out  the  application 
blanks  and  asked  the  insured  to  sign  them.  This  conversation  related 
to  the  previous  application  of  the  insured  to  the  Prudential  Insur- 
ance Company,  and,  if  McCarthy  was  the  agent  of  the  defendant, 
there  can  be  no  doubt  of  its  competency.  It  does  not  appear  that 
the  insured  agreed  that  McCarthy  should  be  his  agent  in  the  filling 
otit  of  the  application  blanks,  as  was  suggested  might  be  done  in 
Stemaman  v.  Metropolitan  Life  Ins.  Co.,  170  N.  Y.  13,  62  N.  E.  763, 
57  L.  R.  A.  318,  88  Am.  St.  Rep.  625 ;  and,  in  the  absence  of  such  a 
stipulation,  the  presumption  must  be  that  the  solicitor  was  acting 
in  behalf  of  the  company,  and  it  was  proper,  under  the  case  dted  and 
the  authorities  which  it  reviews,  to  show  that  the  insured  gave  the 
proper  information,  that  he  stated  the  truth,  and  that  the  defend- 
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ant's  agents,  through  design  or  inadvertence,  stated  the  facts  dif< 
ferently. 

We  fail  to  find  in  the  record  any  evidence  of  facts  constituting 
an  estoppel  upon  the  plainti£F  to  show  the  facts  as  they  actually  existed 
at  the  time  the  application  was  made,  or  that  the  insured  was  in  any 
manner  a  party  to  the  misrepresentation  of  the  facts. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


(109  App.  Dlv.  878.) 

BERKOWITZ  ▼.  CHICAGO,  M.  ft  ST.  P.  RT.  CO.  et  al. 

(Bapreme  Court,  Appellate  Division,  Second  Department    December  28,  1906.) 

1.  CABBIBBS— CABBIASK  or  OOODB— CoRRKOnRO  Oabbibbs. 

Wbere  the  complaint  in  an  action  against  on  initial  and  a  terminal 
carrier  for  damages  to  freight  alleged  that  the  initial  carrier  delivered 
goods  to  the  terminal  carrier  "at  one  of  its  connecting  i>olnts,"  and  the 
terminal  carrier's  answer  denied  every  allegation  of  the  complaint  char- 
ging negligence  on  its  part,  and  the  initial  carrier's  answer  alleged  that 
It  delivered  the  goods  to  the  terminal  carrier,  in  good  condition,  the 
pleadings  showed  that  the  two  carriers  were  connecting  carriers  and  that 
the  goods  were  delivered  by  the  initial  carrier  to  the  terminal  carrier. 

2.  Saick— Dakaobs  to  Goods— Pbksuhftions. 

Where  goods  delivered  in  a  good  condition  to  the  initial  carrier  were 
delivered  by  the  connecting  carrier  to  the  consignee  In  a  damaged  con- 
dition, the  presumption  was  that  the  damage  occurred  while  in  the  poa- 
sesslon  of  the  latter  carrier. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  9,  Cent  Dig.  Carriers,  |  841.] 

8.  Samb— Labiutt  or  Ikitiai.  Cabbibb. 

In  the  absence  of  direct  proof  showing  that  goods  delivered  by  a  con- 
necting carrier  to  the  consignee  were  damaged  while  in  possession  of  the 
initial  carrier,  the  latter  is  not  liable  for  any  damage  to  the  goods. 
1.  Sake— Liabilitt  or  TsaifiNAi.  Gabbieb— Pbiva  Facie  Cabb. 

The  presumption  that  goods  delivered  In  good  condition  to  an  Initial 
carrier  were  delivered  to  the  connecting  carrier  in  good  condition,  and 
proof  that  the  connecting  carrier  delivered  them  in  a  damaged  condition 
to  the  consignee,  established  a  prima  facie  case  against  the  connecting 
carrier,  and  Imposed  on  it  the  burden  of  showing  a  defense. 

[Bd.  Note.— For  cases  in  point  see  voL  9,  Gent  Dig.  Oarriers,  |  841.] 

Appeal  from  Municipal  Court 

Action  by  David  Berkowitz  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  and  another.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Affirmed  as  to  defendant 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  and  reversed 
as  to  defendant  the  New  York  Central  &  Hudson  River  Railroad 
Company. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, HOOKER,  and  MILLER,  JJ. 

M.  Hallheimer,  for  appellant. 

Hoffman  Miller,  for  respondent  Chicago,  M.  &  St  P.  Ry.  Co. 

Charles  C.  Paulding  (Middleton  A.  Caldwell,  on  the  brief),  for 
respondent  New  York  Central  &  H.  R.  R.  Co. 

HOOKER,  J.  The  plaintiff  claims  to  have  delivered  freight  in 
good  condition  to  the  defendant  the  Chicago,  Milwaukee  &  St  Paul 
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Railway  Gmipany  for  carriage  to  New  York  City,  and  that  when  they 
reached  New  York  they  were  badly  damaged.  They  were  brought 
into  New  York  over  the  railroad  of  the  New  York  Central  &  Hudson 
River  Company,  and  this  action  is  against  both  defendants.  The 
plaintiff  was  nonsuited  in  the  court  below,  and  appeals. 

The  complaint  alleges  that  the  defendant  "the  Chicago,  Milwaukee  & 
St  Paul  Railway  Qxnpany  carried  the  goods  and  delivered  the  same  to 
the  defendant  the  New  York  Central  &  Hudson.  River  Railroad  Com- 
pany some  time  in  the  month  of  March  or  early  part  of  April  in  the 
year  1904  at  one  of  its  connecting  points  with  the  road  of  the  de- 
fendant the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company."  The 
answer  of  the  Central  Company,  after  admitting  that  it  is  a  domestic 
railroad  corporation  and  a  common  carrier  of  goods,  "denies,  upon 
information  and  belief,  each  and  every  allegation  of  the  complaint, 
charging  fault,  carelessness,  and  negligence  on  the  part  of  the  de- 
fendant, its  agents,  servants,  and  employ^,"  and  closes  with  the  usual 
prayer.  The  allegations  that  the  two  roads  are  connecting  carriers 
and  tfiat  the  goods  were  delivered  by  the  St  Paul  road  to  the 
Central  must  therefore  be  deemed  to  be  admitted,  for  it  is  apparent 
that  only  those  allegations  of  the  complaint  are  denied  which  charge 
fault,  carelessness,  and  negligence,  and  the  allegation  quoted  charges 
neither. 

The  answer  of  the  St  Paul  road  alleges  affirmatively  that : 

"Thla  defendant  delivered  said  goods  and  personal  property  to  the  defendant 
the  New  York  Central  &  Hudson  River  Railroad  Company,  and  that  when 
80  delivered  they  were  In  the  name  condition  as  they  were  when  received  by 
this  defendant,  and  that  any  loss  or  damage  to  aald  goods  was  caused  while 
In  transit  on  the  roads  controlled  by  the  New  York  Central  ft  Hndson  River 
Railroad  Company,  and  not  while  In  transit  by  any  road  controlled  by  this 
defendant" 

It  was  established,  therefore,  by  the  pleadings  themselves,  that  as 
far  as  the  law  of  liability  as  between  and  against  connecting  com- 
mon carriers  is  concerned  these  two  defendants  were  connecting  car- 
riers. The  proof  offered  by  the  plaintiff  tended  clearly  to  establish 
that  when  the  goods  were  delivered  to  the  St.  Paul  road  at  Milwaukee 
they  were  in  good  condition,  and  that  when  they  were  seen  by  the 
plaintiff  at  the  freighthouse  of  the  defendant  the  Central  road 
they  were  badly  damaged.  In  this  state  of  the  proof,  the  presumption 
arose  that  they  were  delivered  to  the  Central  road  in  good  condition, 
and  the  damage,  if  any,  occurred  while  they  were  in  the  possession  of 
that  defendant    The  rule  has  been  correctly  stated  thus : 

"Where  the  last  carrier  delivers  the  shipment  to  the  consignee  in  an  Injured 
condition,  title  presumption  Is  that  the  Injury  occurred  on  its  line.  A  con- 
signment In  good  order  when  delivered  to  the  initial  line  is  presumed  to 
remain  so."    6  Am.  ft  Eng.  Enc.  of  Law  (2d  Ed.)  625. 

And  again,  in  different  language : 

"In  the  case  of  a  mere  Injury  to  the  goods,  no  failure  to  deliver  being 
shown.  If  the  last  carrier  is  sued  for  the  damage  resulting  from  the  Injury, 
the  burden  of  proof  will  be  upon  It  to  show  that  the  goods  were  delivered  by 
It  in  the  same  condition  in  which  they  were  received  by  it ;  the  presumption 
being  that  the  goods  remained  in  the  same  state  when  delivered  to  It  as  when 
originally  shipped."  Id.  651,  652. 
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Although  the  court  of  last  resort  in  thia  jurisdiction  seems  never  to 
have  spoken  in  regard  to  this  rule,  it  cannot  be  doubted  that  such 
is  the  law  in  this  state.  The  doctrine  as  stated  was  held  in  Smith 
V.  New  York  Central  R.  R.  Co.,  43  Barb.  225,  and  that  case  was 
affirmed,  but  without  opinion,  in  41  N.  Y.  620.  It  was  cited  with 
^proval  in  Canfield  v.  Baltimore  &  Ohio  R.  R.  Co.,  76  N.  Y.  144, 148. 
The  same  rule  was  held  to  prevail  in  Springer  y.  Westcott,  2  App. 
Div.  295,  37  N.  Y.  Suj^.  909,  and  the  Smith  and  Canfield  Cases 
were  cited  as  authorities.  See,  also.  Fox  v.  Wabash  Railway  Co.,  16 
Misc.  Rep.  370,  38  N.  Y.  Supp.  88 ;  Myerson  v.  Woolverton,  9  Misc. 
Rep.  186,  29  N.  Y.  Supp.  737. 

Applying  this  rule  to  the  case  at  bar,  it  is  clear  that  fhe  nonsuit  as  to 
the  defendant  the  St.  Paul  Company  was  properly  granted;  for,  in 
the  absence  of  direct  proof  showing  in  whose  possession  the  goods 
actually  were  injured,  the  presumption  arises  that  they  were  de- 
livered to  the  last  connecting  carrier  in  good  order,  and  this  fact 
would,  of  course,  absolve  the  St.  Paul  Company.  Bearing  in  mind 
that  common  carriers  are  insurers  while  acting  as  such,  the  presump- 
tion that  these  goods  were  delivered  to  the  Central  Company  in 
good  order,  coupled  with  the  proof  that  they  were  brought  to  its 
freighthouse  at  the  end  of  the  journey  in  damaged  condition,  establish- 
es a  prima  facie  case  against  the  Central  Company,  whidi  imposed 
upon  it  the  burden  of  showing  some  facts  which  might  constitute  a 
defense.  The  rule  rests  upon  the  recognized  principle  in  the  law 
of  evidence,  by  which  the  burden  of  proof  of  a  negative  averment 
is  cast  upon  a  party  purely  because  of  his  better  ability  to  adduce  proof 
upon  the  subject.    Smith  v.  New  York  Central  R.  R.  Co.,  supra. 

The  evidence  of  value  was  not  as  satisfactory  as  might  be  wished ; 
but  we  are  of  the  opinion  that  there  was  clearly  some  competent 
evidence  upon  this  question,  which  called  for  its  consideration  upon 
the  merits  of  the  controversy. 

The  judgment  should  be  Jtffirmed  as  to  the  respondent  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company,  with  costs,  and  reversed 
as  to  the  defendant  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  and  a  new  trial  ordered;  costs  to  abide  the  event 
All  concur. 


(109  App.  DlT.  884.) 

tiARKIN  T.  McNAMEB  et  aL 

(Supreme  Court  Appellate  DMslon,  Second  Department    December  20,  1905.') 

COSra — DlSOBETION  OF  COUBT — ^ACTION  TO  ANNUIi  PROBATB. 

Ciode  Civ.  Proc.  I  8228,  provides  that  plaintiff  Is  entitled  to  costs,  of 
conrse,  upon  the  rendering  of  a  final  Judgment  In  his  favor  In  an  action 
In  which  a  claim  of  title  to  real  property  arises  upon  the  pleadings. 
Section  8229  provides  that  defendant  shall  have  costs  In  case  plaintiff 
la  not  entitled  thereto  in  the  cases  enumerated  in  the  preceding  section. 
Section  8230  provides  that,  except  as  prescribed  in  the  two  preceding 
sections,  the  court  upon  the  rendering  of  final  judgment,  maj  In  Its  dis- 
cretion award  costs  to  any  party.  Section  2853a  nuthorlzes  the  institu- 
tion of  an  action  to  annul  the  probate  of  a  will,  and  requires  the  issue  of 
the  pleadings  in  such  actions  to  be  confined  to  the  Question  whether  the 
writing  produced  is  or  Is  not  the  last  will  of  testator.  Held,  that  an 
action  to  annul  the  probate  of  a  will  is  not  although  testator's  property 
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Inclndw  mil  estate  the  title  to  which  will  be  affected  by  tha  results  of 
the  action,  an  action  In  which  a  claim  of  title  to  real  property  arises  npon 
the  pleadings,  within  the  meaning  of  section  8228,  and  consequently  the 
award  of  costs  is  discretionary,  and  the  successful  party  to  the  action  Is 
not  entitled  to  costs  as  of  right 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Patrick  Larkin  against  John  McNamee,  as  executor  of 
Edward  Gorman,  deceased,  and  others.  From  a  part  of  the  judg- 
ment rendered,  and  from  an  order  directing  the  pa)rment  of  costs 
to  various  parties  out  of  the  fund  in  his  hands,  defendant  executor 
appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD. JENKS,  and  HOOKER,  JJ. 

Herbert  T.  Ketcham  (Joseph  E.  Owens,  on  the  brief),  for  appellant. 
John  R.  Kuhn,  for  respondent 

HOOKER,  J.  In  this  action,  brought  pursuant  to  the  provisions 
of  section  2653a  of  the  Code  of  Civil  Procedure,  the  plaintiff  seeks 
to  have  declared  invalid  the  probate  of  the  will  of  Edward  Gorman, 
deceased.  The  trial  resulted  in  a  judgment  declaring  the  paper 
writing  produced  to  be  his  valid  last  will  and  testament,  and  tfaiat  all 
parties  to  the  action,  and  all  persons  claiming  under  them  subsequent 
to  the  commencement  of  the  action,  be  forever  restrained  from  bring- 
ing or  maintaining  a  defense  in  an)i|  action  or  proceeding  based  upon 
the  claim  that  such  writing  is  not  the  last  will  and  testament  of  the 
deceased.  The  judgment  also  provided  for  the  payment  of  costs  to 
the  plaintiff,  to  tiie  defendant  executor,  and  to  the  defendant  Rooaey, 
^ardian  ad  litem  of  Margaret  Bums,  an  infant,  out  of  the  funds 
m  the  hands  of  the  defen<knt  executor,  as  such.  The  executor  ap- 
peals from  so  much  of  the  judgment  as  adjudges  that  any  of  the 
parties  be  paid  costs  and  allowances  out  of  the  funds  in  his  hands. 

There  are  two  forms  of  action  in  which  costs  are  to  be  taken  under 
the  Code.  In  one  they  belong,  of  course,  to  the  prevailing  party; 
in  the  other  they  may  or  may  not  be  allowed,  in  the  discretion  of 
the  court.  Sections  3228,  3229,  and  3230  of  the  Code  of  Civil  Pro- 
cedure seem  to  be  the  only  provisions  affecting  the  questions  pre- 
sented. Section  3228  prescribes  the  cases  in  which  the  plaintiff  is 
entitled  to  costs  of  course;  section  3229  provides  that  the  defendant 
shall  have  costs  in  case  the  plaintiff  be  not  entitled  thereto  in  the 
cases  enumerated  in  the  preceding  section ;  and  section  3230  provides 
that,  except  as  prescribed  in  the  last  two  sections,  the  court  may,  upon 
the  renderingof  the  final  judgment,  in  its  discretion,  award  costs  to 
any  party.  The  inquiry  is:  Does  this  action  fall  within  any  one 
of  the  classes  described  in  section  3228?  If  so,,  the  defendant  as 
the  prevailing  party  is  entitled  to  costs,  and  no  other  party  may  have 
costs  or  allowances,  either  of  course  or  by  the  discretionary  award  of 
the  court. 

The  only  part  of  section  3228  which  has  any  bearit^  w>on  the 
question  presented  by  this  appeal  provides  that  the  plaintiff  is  en- 
titled to  costs  of  course,  upon  the  rendering  of  a  final  judgment  in  his 
favor  in  "an  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
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interest  in  real  property,  or  in  which  a  claim  of  title  to  real  property 
arises  upon  the  pleadings,  or  is  certified  to  have  come  in  question 
upon  the  trial."  If  this  is  an  action  to  recover  an  interest  in  real 
property,  or  one  "in  which  a  claim  of  title  to  real  property  arises  upon 
the  pleadings,"  as  those  clauses  are  used  in  the  Code,  the  defendant, 
being  the  successful  party,  is  entitled  to  costs  of  course. 

The  character,  scope,  and  purpose  of  an  action  brought  under  sec- 
tion 2653a  of  the  Code  are  fully  deHned  and  limited  by  the  words 
of  the  section  itself.  It  is  an  action  to  determine  the  validity  or 
invalidity  of  the  probate  of  a  will,  and  may  be  brought  by  any  per- 
son interested  as  devisee,  legatee,  or  otherwise,  in  the  will  or  codicil, 
or  by  any  person  interested  as  heir  at  law,  next  of  kin,  or  otherwise, 
in  any  estate  any  portion  of  which  is  affected  by  the  will  or  codicil. 
The  issue  of  the  pleadings  in  such  actions  must  be  confined  to  the 
question  of  whether  the  writing  produced  is  or  is  not  the  last  will 
and  codicil  of  the  testator,  or  either.  It  must  be  apparent,  there- 
fore, that  this  is  not  an'  action  to  recover  real  property  or  an  interest 
therein,  or  in  which  a  claim  of  title  thereto  arises  upon  the  pleadings, 
as  those  words  are  evidently  used  in  section  3228.  The  question 
of  title  to  real  estate  is  a  mere  incident  to  the  action,  and  the  judgment 
will  determine  questions  which  may  or  may  not  affect  title  to  real 
property,  according  as  the  estate  affected  or  purporting  to  be  affected 
by  the  will  embraces  real  property  ot*  is  made  up  of  personalty  alone. 
While  upon  the  pleadings  in  this  case  it  is  apparent  that  the  plaintiff 
claims  interests  of  certain  of  the  defendants,  and  while,  incidentally, 
title  to  certain  real  estate  is  involved  and  may  be  affected  by  the 
judgment,  yet  an  issue  in  respect  thereto  does  not  arise  upon  the 
pleadings,*  for  by  the  express  language  of  the  statute  the  issue  in 
such  an  action  is  confined  to  the  question,  whether  or  no  the  writ- 
ing produced  is  the  will  of  the  testator. 

The  adoption  of  this  construction  is  to  be  favored,  because  it 
makes  for  consistency  in  awards  of  costs  in  actions  of  this  character. 
Had  there  been  no  real  property  in  the  estate  of  the  testator,  it  could 
not,  of  course,  have  been  claimed  in  any  view  that  the  action  was 
one  to  recover  real  property,  or  in  which  a  claim  of  real  property 
might  have  arisen  on  the  pleadings,  and  there  could  have  been  no 
claim  that  the  action  fell  within  the  purview  of  section  3228  of  the 
Code,  with  the  result  that  costs  are  in  the  discretion  of  the  court  It 
would  be  anomalous  and  to  be  deprecated  if  in  one  action  brought  pur- 
suant to  section  2653a  of  the  Code  where  the  res  of  the  estate  happen- 
ed to  be  realty  alone,  costs  were  awarded  of  course,  while  in  an  action 
in  which  the  parties,  procedure,  and  issues  were  exactly  similar,  and 
which  happened  to  affect  the  will  of  a  testator  who  left  nothing  but 
personalty,  the  costs  should  be  in  discretion. 

Our  conclusion  is  that  an  action  of  this  character  falls  within 
the  provisions  of  section  3230  of  the  Code,  by  reason  of  its  exclusion 
from  the  provisions  of  section  3228 ;  and  hence  the  costs  were  in  dis- 
cretion, and  that  part  of  the  judgment  appealed  from  by  the  defendant 
executor  may  not  be  disturbed. 

The  verdict  upon  which  the  judgment  was  entered  was  directed  by 
the  court  at  the  close  of  the  evidence,  and  the  plaintiff  has  appealed 
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fr(»n  the  judgment  and  from  an  order  denying  a  motion  for  a  new 
trial.  We  have  examined  the  questions  presented  by  his  appeal,  and 
are  of  opinion  that  the  judgment  is  likewise  right  in  respect  thereto. 
The  judgment  in  its  entirety  must  therefore  be  affirmed,  without 
costs.    All  concur. 


aoe  App.  DtT.  854.) 

WESTBEIMER  et  al.  ▼.  HELMBOLD  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29, 1906.) 

Bnxs  AND  Notes— CoRTRAcrr  or  IitDORsnts— AcooiofooAnon  Ihdobskmxht. 

Defendants  were  accommodation  Indorsers  on  a  note  for  (800,  on 
which  plaintiffs  advanced  $100  and  agreed  to  advance  the  balance  In  ease 
defendants'  references  were  satisfactory.  Subsequently  plaintiffs  re- 
fused to  advance  the  balance  of  the  (800,  unless  anotibia  indorser  was 
procured,  and  delivered  the  note  to  the  maker  to  enable  blm  to  obtain 
another  Indorser.  Instead  of  doing  so,  the  maker  destroyed  the  note. 
Held,  that  defendants  were  liable  to  repay  plaintiffs  the  $100  loaned  by 
the  latter  on  the  faith  of  the  formers'  indorsement 

Appeal  from  City  Court  of  Yonkers. 

Action  by  Ferdinand  Westheimer  and  others  against  Horace  Hehn- 
bold  and  others.  From  a  judgment  in  favor  of  certain  defendants, 
plaintiffs  appeal.    Reversed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and  MIL- 
LER, JJ. 

Wilbur  F.  Earp,  for  appellants. 
Stephen  Fraser  Thayer,  for  respondents. 

MILLER,  J.  The  facts  in  this  case  are  undisputed.  The  defend- 
ants Jackson  were  accommodation  indorsers  on  a  promissory  note  for 
$300  made  by  the  defendant  Helmbold,  upon  which  note  the  plaintiffs 
advanced  the  sum  of  $100,  and  agreed  to  advance  the  balance  in  case, 
upon  investigation,  the  references  given  by  the  indorsers  were  foxuid  to 
be  satisfactory.  The  note  was  delivered  to  the  plaintiffs  at  the  time 
the  $100  was  advanced.  Subsequently,  upon  demand  being  made  by 
the  defendant  Helmbold  for  the  balance  of  the  money,  he  was  informed 
that  the  references  were  not  satisfactory,  and  that  no  further  sum 
would  be  loaned  on  the  note  without  another  indorser,  which  he  prom- 
ised to  get,  and  for  which  purpose  he  obtained  possession  of  the  note. 
Instead  of  obtaining  the  other  indorser,  he  took  the  note  to  the  de- 
fendants Jackson,  and  it  was  destroyed  in  their  presence.  The  action 
is  now  brought  to  recover  the  $100,  and  from  the  judgment  m  favor 
of  the  defendants  Jackson,  the  plaintiffs  appeal. 

The  trial  court  found  as  a  fact  that  the  plaintiffs  refused  to  accept 
the  note,  and  that  it  was  never  delivered  to  and  accepted  by  them ;  but 
this  finding  is  opposed  to  the  uncontradicted  evidence,  which  is  that 
the  note  was  delivered  to,  and  accepted  by,  the  plaintiffs  for  a  loan  of 
$100,  and  that  it  was  returned  to  the  maker  for  tiie  sole  purpose  of  ob- 
taining another  indorser  named,  whereupon  the  further  sum  of  $200 
was  to  be  loaned.  The  respondents  rely  upon  the  rule  that  the  contract 
of  suretyship  must  be  construed  strictly,  and  that  any  departure  from 
tiie  strict  terms  of  the  contract  discharges  the  surety ;  but  the  plaintiffs 
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need  not  quarrel  with  this  rule  in  order  to  succeed.  The  contract  of 
the  surety  has  not  been  varied  in  any  respect.  There  is  nothing  to  show 
that  they  ever  imposed  as  a  condition  of  liability  that  the  entire  $300 
should  be  loaned  uieir  principal,  or  that,  if  such  condition  was  imposed, 
the  plaintiffs  had  any  reason  to  suspect  it  The  defendants  became 
surety  for  the  payment  of  the  sum  of  $300.  The  contract  was  delivered 
to  the  plaintiffs  as  security  for  the  payment  of  $100,  and  unless  the 
defendants  can  ccMi^lain  because  they  are  only  asked  to  pay  $100, 
whereas  they  should  have  been  required  to  pay  $300,  the  plaintiffs 
should  succeed. 

I  think  that  the  loan  of  the  $100  upon  the  faith  of  the  defendants' 
contract  of  indorsement  made  them  liable  on  such  contract  for  such 
amount,  and  advise  that  the  judgment  of  the  City  Court  of  Yonkers 
be  reversed,  and  a  new  trial  ordered;  costs  to  abide  the  event  All 
concur. 


(48  Misc.  Rep.  457.) 

BENTLET  T.  EMPIRE  PORTLAND  CEMENT  Oa 

(Supreme  Court  Special  Term,  Onondaga  County.    Novonber,  1905.) 

NvnARCB— iRJVNOnOIf— IHJT7BT  TO  Pbofkbtt. 

A  cement*  plant  had  been  located  in  a  Bparsely  settled  commmilty  at 
an  expeose  of  $660,000,  and  was  using  the  most  approved  apparatus. 
Whenever  the  wind  was  In  a  certain  direction,  smolie  and  ashes  were 
carried  to  plaintiff's  premises,  about  1,000  feet  away,  covering  everything 
within  and  without  the  house  with  a  beayy  dust  in  consequence  of  which 
the  rental  value  of  the  property  was  decreased.  BeM,  that  where  the  evi- 
dence showed  that  the  occasional  injury  to  plaintiff  depended  upon  the 
direction  of  the  wind,  and  did  not  decrease  the  rental  value  of  the  prop- 
erty more  than  $26  per  year,  a  permanent  injunction  compelUng  defend- 
ant to  dose  its  works  would  not  be  granted. 

Action  by  Susan  A.  Bentley  against  the  Empire  Portland  Cement 
Company,    Dismissed. 

Welch  &  Parsons,  for  plaintiff. 
King,  Waters  &  Page,  for  defendant 

ANDREWS,  J.  Warners  is  a  settlement  of  400  or  600  people,  70 
or  80  of  whom  are  employed  in  the  cement  works.  Most  of  the  rest 
are  employed  in  brick  works.  Cement  has  been  made  upon  what  is 
now  the  defendant's  property  since  1886  or  1887.  Dome  kilns  were  orig- 
inally used  to  dry  and  bum  the  product;  but  the  plant  was  destroyed t^ 
fire,  and,  some  two  years  ago,  when  rebuilt,  five  rotary  furnaces  were  sub- 
stituted for  the  kilns.  These  furnaces  are  each  some  60  feet  long.  After 
they  are  sufficiently  heated  soft  coal  dust  is  forced^  by  a  low  air  pres- 
sure, into  one  end  and  the  liquid  cement  into  the  other.  The  coal  dust 
bums  almost  like  a  gas,  and  by  the  intense  heat  produced  the  cement  is 
dried  and  baked.  At  its  back  end  the  rotary  is  connected  with  a  dust 
chamber,  and  from  this  chamber  a  stack  rises.  The  draft  from  the 
furnace  carries  into  the  dust  chamber  such  ashes  as  there  may  be  from 
the  coal,  and  more  or  less  of  the  cement.  It  is  supposed  to  settle  here, 
so  that  a  comparatively  small  part  of  the  refuse  is  carried  up  the  stack. 
Enough  dust  collects  in  each  of  these  chambers  to  fill  four  or  five  wheel- 
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barrows  a  day.  The  defendant  has  built  up  a  large  business,  and  has 
invested  in  its  plant  substantially  its  whole  capitd  of  $650,000.  The 
plaintiff  has  owned  and  occupied,  since  1884:,  an  acre  of  land  situated 
1,070  feet  to  the  northeast  of  the  defendant.  On  this  land  is  a  two- 
story  frame  house,  some  bams,  and  a  shed.  The  whole  property  is 
worth  about  $2,200. 

Notwithstanding  the  dust  chambers  used  by  the  defendant,  the  stacks 
of  its  rotaries  throw  out  considerable  quantities  of  dust  and  ashes,  as 
well  as  smoke.  Whenever  the  wind  is  in  the  right  direction,  clouds 
of  this  smoke,  dust,  and  ashes  are  carried  over  and  upon  the  plaintiff's 
premises.  Whenever  this  happens,  a  heavy  deposit  of  dust  is  left, 
both  within  and  without  the  house,  covering  food,  clothing,  and  fur- 
niture, and  causing  discomfort  and  annoyance  to  the  occupants  of  the 
premises.  This  condition  of  affairs  has  continued  for  two  years,  and 
the  result  has  been  to  decrease  the  rental  value  of  the  premises  about 
$25  a  year.  In  view  of  these  facts,  the  plaintiff  has  begun  this  actiwi, 
asking  that  the  defendant  be  enjoined  from  operating  its  works,  to 
her  injury,  and  from  depositing  dust  upon  her  premises.  There  can 
be  no  doubt  that  it  is  unlawful  for  one  person  to  so  use  his  property 
as  to  create  a  nuisance  inflicting  matenal  damage  to  another.  It  is 
no  defense  that  the  person  creating  the  nuisance  employs  many  men,  or 
uses  a  great  capital,  or  that  his  business  is  a  public  benefit  compared 
with  which  the  damage  to  the  other  is  comparatively  slight.  More 
important  than  all  these  considerations  is  the  enforcement  of  the  rule 
that  one  may  not  infringe  the  property  rights  of  another.  It  is  true 
that  courts  of  equity  sometimes,  though  rarely,  have  refused  to  p^ant 
an  injunction ;  but  this  is  not  upon  the  theory  that  the  party  injured 
has  no  right  to  redress,  but,  rather,  that  under  the  drcumstances  of 
that  particular  case  it  is  better  to  leave  him  to  his  remedy  at  law. 

The  first  question  to  be  decided,  therefore,  is  whether,  under  the 
circumstances  of  this  case,  the  manner  of  the  operation  by  the  defend- 
ant of  its  works  constitutes  a  nuisance,  causing  damage  to  the  plain- 
tiff for  which  she  has  a  remedy.  The  general  principle  governing 
the  uses  which  one  may  make  of  his  property  has  been  often  stated. 
In  Campbell  v.  Seaman,  63  N.  Y.  668,  20  Am.  Rep.  667,  Judge  Earl 
says : 

"It  l8  a  general  rule  that  every  pertson  may  exercise  ezcluBlre  dominion 
over  hl8  own  property,  and  subject  It  to  such  uses  as  will  best  subserve  bis 
private  Interests.  Generally  no  other  person  can  say  how  he  shall  use  or 
what  be  shall  do  with  his  property.  But  this  general  right  of  property  ha» 
Its  exceptions  and  qualifications.  'Sic  utere  tuo  ut  allenum  non  tedas*  Is  an 
old  maxim  which  has  a  broad  application.  It  does  not  mean  that  (me  must 
never  use  his  own  so  as  to  do  any  injury  to  his  neighbor  or  his  property. 
Such  a  rule  could  not  be  enforced  In  civilized  society.  Persons  living  in  or- 
ganized communities  must  suffer  some  damage,  annoyance,  and  Inconvenience 
from  each  other.  For  these  they  are  compensated  by  all  the  advantages  of 
civilized  society.  If  one  lives  In  the  city  he  must  expect  to  suffer  the  dirt, 
smoke,  noisome  odors,  noise,  and  confusion  Incident  to  city  life,  •  •  * 
But  every  person  is  bound  to  make  a  reasonable  use  of  his  property  so  as  to 
occasion  no  unnecessary  damage  or  annoyance  to  his  neighbor.  If  he  makes 
an  unreasonable,  unwarrantable,  or  unlawful  use  of  it,  so  as  to  prodnce 
material  annoyance,  inconvealence,  discomfort,  or  hurt  to  his  neighbor,  be 
will  be  guilty  of  a  nuisance  to  his  neigUbor.  And  the  law  will  hold  him  re- 
oonsible  for  the  consequent  damage.    As  to  what  Is  a  reasonable  use  of 
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one's  own  propertf  cannot  be  defined  by  any  certain  general  mleo,  bat  mast 
depend  apon  tbe  circomstancea  of  each  case.  A  ase  of  property  in  one  locality 
and  under  some  drcamstances  may  be  lawful  and  reasonable,  which,  under 
other  clrcumBtances,  would  be  unlawful,  unreasonable,  and  a  nuisance.  To 
constitute  a  nuisance,  the  use  must  be  such  as  to  produce  a  tangible  and  ap- 
preciable Injury  to  neighboring  property,  or  such  as  to  render  Its  enjoyment ' 
specially  uncomfortable  or  Inconvenient" 

In  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  103  N.  Y.  10,  8  N.  E. 
537,  57  Am.  Rep.  701,  the  court  says  that  the  principle  is  recognized : 

"That  each  member  of  society  must  submit  to  annoyances  consequent  upon 
the  ordinary  and  common  use  of  property,  provided  such  use  Is  reasonable 
both  as  respects  the  owner  of  the  property,  and  those  immediately  affected 
by  the  use,  in  yiew  of  time,  place,  and  other  circumstances.  It  is  In  many 
cases  difficult  to  draw  the  line,  and  to  determine  whether  a  particular  use 
Is  consistent  with  tbe  duties  and  burdens  arising  from  vicinage,  or  whether 
It  inflicts  on  Injury  for  which  the  law  affords  a  remedy." 

In  Bohan  v.  P.  J.  G.  L.  Co.,  122  N.  Y.  18,  26  N.  E.  246,  9  L.  R.  A. 
711,  the  court  says : 

"If  one  carry  on  a  lawful  trade  or  business  in  such  a  manner  as  to  prove  a 
nuisance  to  his  neighbor,  he  must  answer  in  damages,  and  it  is  not  necessary 
to  a  right  of  action  that  tbe  owner  should  be  driven  from  his  dwelling.  It 
Is  enough  that  the  enjoyment  of  life  and  property  be  rendered  uncomfortable. 

*  *    *    While  every  person  has  exclusive  dominion  over  his  own  property 

*  *    *    he  is  t>ound  to  have  respect  and  regard    fbr  his  neighbor's  rights. 

*  *  *  He  must  make  a  reasonable  use  of  his  property,  and  a  reasonable 
use  can  never  X>e  construed  to  Include  those  uses  which  produce  destructive 
vapors  and  noxious  smells,  and  that  result  in  material  injury  to  the  property 
and  to  the  comfort  of  the  existence  of  those  who  dwell  in  the  neighborhood. 

*  *  *  No  authority  can  be  produced  holding  that  negligence  is  essential  to 
establish  a  cause  of  action  for  injuries  of  such  a  character.  •  •  •  The 
wants  of  mankind  demand  that  property  be  put  to  many  and  various  uses  and 
employments,  and  one  may  have,  upon  his  property,  any  kind  of  lawful  busi- 
ness, and  so  long  as  it  is  not  a  nuisance,  and  is  not  managed  so  as  to  become 
such,  he  is  not  responsible  for  any  damage  that  his  neighbor  accidentally 
and  unavoidably  sustains.  •  *  •  But'  where  the  damage  is  the  necessary 
consequence  of  Just  what  the  defendant  Is  doing,  or  Is  Incident  to  the  business 
itself,  or  the  manner  in  which  it  is  conducted,  tbe  law  of  negligence  has  no 
application,  and  the  law  of  nuisance  applies." 

In  Booth  V.  R.,  W.  &  O.  T.  R,  R.  Co.,  140  N.  Y.  267,  36  N.  E.  592, 
24  L.  R.  A.  106,  37  Am.  St.  Rep.  662,  it  appeared  that  the  defendant, 
for  the  purpose  of  constructing  its  roadway,  was  temporarily  blasting 
rock  upon  its  land.  There  was  no  physical  trespass  upon  the  plaintiff's 
property,  but  the  walls  of  his  house  were  injured  by  concussion.  Judge 
Andrews  says,  as  regards  the  maxim  "Sic  utere  tuo  ut  alienum  non 
Iredas,"  that  the  real  meaning  of  the  rule  is  that  one  may  not  use  his  own 
property  to  the  injury  of  any  legal  right  of  another.  There  are  many 
cases  where  the  lawful  use  of  one's  property  causes  injury  to  adjacent 
property,  for  which  there  is  no  remedy,  because  no  right  of  the  adja- 
cent owner  is  invaded.  "But  whether  a  particular  act  done  upon,  or 
a  particular  use  of,  one's  own  premises  constitutes  a  violation  of  the 
obligations  of  vicinage,  would  seem  to  depend  upon  the  question  whether 
such  act  or  use  was  a  reasonable  exercise  of  the  right  of  property,  hav- 
ing regard  to  time,  place,  and  circumstances.  It  is  not  everything  in 
the  nature  of  a  nuisance  which  is  prohibited.  There  are  many  acts 
which  the  owner  of  land  may  lawfully  do,  although  it  brings  annoy- 
ance, discomfort,  or  injury  to  his  neighbor,  which  are  damnum  ab' 
90N.T,S.— «8 
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injuria.  The  case  of  the  building  caused  to  fall  by  an  excavation  in 
an  adjoining  lot  *  *  *  is  an  illustration.  *  *  *  Whether  a 
particular  act  or  thing  constitutes  a  nuisance  may  depend  on  the  cir- 
cumstances and  ^surroundings.  The  use  of  premises  for  mechanical 
or  other  purposes,  causing  great  noise,  disturbinp;  the  peace  and  quiet 
of  those  living  in  the  vicinity,  and  rendering  hfc  uncomfortable,  or 
filling  the  air  with  noxious  vapors,  or  causing  vibration  of  the  neigfa- 
boring  dwellings,  constitute  nuisances,  and  such  use  is  not  justified  by 
the  right  of  property.  *  *  *  But  there  is  a  manifest  distinction 
between  acts  and  uses  which  are  permanent  and  continuous  and  tem- 
porary acts  which  are  resorted  to  in  the  course  of  adapting  jM^mises 
to  some  lawful  use.  *  *  *  The  test  of  the  permissible  use  of  one's 
own  land  is  not  whether  the  use  or  the  act  causes  injury  to  his  neigh- 
bor's property,  or  that  the  injury  was  the  natural  consequence,  or 
that  the  act  is  in  the  nature  of  a  nuisance,  but  the  inquiry  is,  was  the 
act  or  use  a  reasonable  exercise  of  the  dominion  which  the  owner  of 
property  has  by  virtue  of  his  ownership  over  his  property,  having  re- 
gard of  all  interests  aifected,  his  own  and  those  of  his  neighbors,  and 
having  in  view  also  public  policy  ?" 

The  rule  has  never  been  better  stated  than  in  Galbraith  v.  Oliver  (Pa.) 
3  Pittsb.  R.  79.  In  speaking  of  manufacturing  establishments  the 
court  sajrs : 

"They  may  not  be  agreeable  to  his  neighbor.  The  mannfactorer  Is  not  boond 
to  consult  the  taste,  pleasures,  or  preferences  of  others ;  but  he  Is  bound  to  re- 
spect his  neighbors'  rights.  The  Inflexible  rule,  'Sic  utere  tuo  nt  allenum  non 
Indas,'  stares  him  In  the  face.  True  something  must  be  amceded  to  the  manu- 
facturer. His  business  is  legitimate.  The  public  have  an  interest  in  hia  pro- 
ductions. The  adjacent  palace  owner  must  forego  tils  personal  predilections 
for  more  fashionable  neighbors,  or  agreeable  occupations  in  his  vicinage. 
Things  merely  disagreeable  must  be  borne ;  but  none  of  his  elementary  rights 
must  be  invaded.  However  offensive  to  his  sight  or  taste  the  pigsty  or  b<Mie- 
boUlng  may  be.  It  is  damnum  absque  Injuria.  He  is  remediless.  He  must 
avoid  looking  that  way.  But  whenever  his  enjoyment  to  the  right  of  good 
health,  pure  air,  and  water,  and  to  exemption  from  unreasonable  noises  at  un- 
reasonable hours  is  interrupted,  then  the  law  will  hear  and  heed  the  complaint 
While  mills  and  manufactories  are  legal  and  necessary,  it  is  neith«-  legal  nor 
necessary  that  they  be  so  located  as  to  interfere  with  the  rigSts  of  others  in  the 
enjoyment  of  their  possessions.  When,  therefore,  they  create  noises  that 
prevent  sleep,  or  taint  the  atmosphere  with  vapor,  prejudicial  to  health  or 
nauseous  to  the  smell,  or  (ill  it  with  a  smudge  that  depreciates  its  use  for 
every  purpose,  they  trench  on  the  rights  of  persons  affected  thereby.  Just  here 
Is  where  the  line  must  be  drawn.  At  this  point  they  become  nuisances.  The 
difficulty  exists  in  the  location  of  this  line.  When  once  ascertained,  no  lawyer 
doubts  as  to  the  rights  and  remedies  of  the  parties.  Both  private  and  public 
Interests  may  suffer.  Such  are  the  necessities  of  our  social  organisation.  The 
rights  of  private  property  must  be  protected." 

In  view  of  these  authorities,  and  many  others  which  need  not  be  quot- 
ed, there  can  be  little  doubt  but  that  the  works  of  the  defendant,  oper- 
ated as  they  now  are,  constitute  a  nuisance.  They  infringe  upon  the 
rights  of  plaintiff.  •  There  is  a  physical  interference  with  her  proper- 
ty. They  cast  upon  it  considerable  quantities  of  dust  and  cinders. 
'They  materially  interfere  with  her  enjoyment  of  it  and  with  her  phys- 
ical comfort  They  lower  its  rental  value.  All  these  are  things  which 
the  defendant  has  no  right  to  do.  It  does  not  necessarily  follow, 
however,  that  the  court  should  grant  an  injunction  at  the  prayer  of  the 
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plaintiff.  In  this  case,  as  has  been  said,  the  defendant  does  a  large  busi- 
ness. It  has  invested  some  $650,000  in  its  plant,  and  it  employs  some 
70  or  80  men.  Apparently  it  is  using  the  most  improved  apparatus, 
is  not  guilty  of  any  negligence,  and  an  injunction,  such  as  is  asked  for, 
would  compel  it  to  close  its  works.  On  the  otfier  hand,  the  injury 
done  to  the  plaintiff  is  occasional,  depending  upon  the  direction  of  the 
wind.    It  is  comparatively  small,  not  amounting  to  over  $25  a  year. 

In  Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567,  the  court 
decided  to  grant  an  injunction.  In  that  case  it  said  that  the  remedy 
at  law  was  not  adequate.  The  trees  and  vines  of  the  plaintiff  were  be- 
ing destroyed,  and  no  one  could  be  compensated  for  such  a  loss.  It 
also  stated  that  the  fact  that  the  nuisance  was  only  occasional,  as  in 
this  case,  was  not,  in  itself,  an  answer  to  the  claim  for  an  injunction. 
But  the  court  also  said  that  where  the  damage  to  one  complaining  of  a 
nuisance  is  small  or  trifling,  and  the  damage  to  the  one  causing  the 
nuisance  will  be  large,  in  case  he  be  restrained,  the  courts  will  some- 
times deny  an  injunction.  And  it  went  on  to  show  that  the  damages 
in  that  case  to  the  defendant.  Seaman,  would  not  be  large.  Substan- 
tially the  same  proposition  is  stated  in  Riedeman  v.  Mt.  Morris  Elec- 
tric Light  Co.,  56  App.  Div.  23,  67  N.  Y.  Supp.  391.  "In  exercising  its 
jurisdiction,"  the  court  says,  "a  court  of  equity  always  considers  the 
equities  presented  in  the  particular  case  in  which  it  is  asked  to  inter- 
fere ;  and  it  is  the  rule  that,  where  an  injunction  would  cause  serious 
injury  to  an  individual  or  the  community  at  large  and  a  relatively  slight 
benefit  to  the  party  asking  its  interposition,  injunctive  relief  wiU  be 
denied  and  the  parties  left  to  their  remedy  at  law." 

Such  a  case  is  presented  here.  A  permanent  injunction  would  do 
so  great  damage  to  one  party,  and  give  comparatively  so  small  a  relief  to 
the  other,  that  it  should  not  be  gfranted.  Theonly  real  reason  for  grant- 
ing it  would  be  to  prevent  a  multiplicity  of  suits ;  but,  in  view  of  the 
amount  of  the  damages  sustained  and  the  provisions  of  the  Code  with 
regard  to  costs,  as  a  practical  matter  an  injunction  is  not  necessary  for 
that  purpose. 

I  therefore  come  to  the  conclusion  that  the  plaintiff's  complaint  must 
be  dismissed,  but  without  costs.  Proper  findings  may  be  prepared,  and, 
if  not  agreed  upon,  will  be  settled  upon  due  notice. 

Complaint  dismissed,  without  costs. 


CAFFI  ▼.  NEW  YORK  CENT,  ft  H.  R.  R.  00. 
(Supreme  Court,  Appellate  Term.    December  27,  1905.) 

Railboads— Nbglioencs— Case  as  to  Pkbsons  in  Raii.soad  Yabd. 

A  railroad  owes  one  lawfully  in  Its  yard,  while  in  tbe  employ  of  an 
Independent  contractor,  the  duty  of  using  reasonable  care  to  avoid  In- 
juring him. 

[Ed.  Note. — For  cases  In  point,  see  yol.  41,  Cent  Dig.  Railroads,  i  874.] 

Baue — ASSENOE  OF   Signals— Evidence— Inference   of  Neoliqence. 

Where  plaintiff,  while  in  defendant's  railroad  yard  in  the  course  of 
his  employment  by  an  Independent  contractor,  was  stmck  in  the  nif;ht- 
time  by  the  tender  of  a  locomotive,  alleged  to  have  approached  with- 
out lights  or  sign  of  warning,  proof  that  lights  were  customarily  placed- 
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on  approaching  engines  at  tbe  place  of  accident  wonid  snpport  an  In- 
ference of  negligence  from  the  partlciilar  omlaalon,  where  no  anbedtnted 
warning  was  employed. 
8.  Saub— Eyidbhos— ExniBXCT  Ezaioration— Ebbob. 

Where,  In  an  action  by  an  employe  of  an  independent  contractor, 
struck  while  lawfully  In  defendant's  railroad  yard  by  an  engine  toider 
In  the  nighttime,  plaintiff  on  cross-examination  stated  that  be  could 
see  for  a  distance  of  two  blocks  at  the  place  of  the  accident,  It  was  error 
to  exclude  on,  redirect  examination  plaintiff's  explanation  as  to  such 
statement,  as  the  same  did  not  exclude  the  probability  that  he  could  not 
distinguish  the  dark  bulk  of  an  unllghted  locomotive  at  that  distance, 
nor  that  then  was  an  obscured  space  Intervening  between  his  position 
and  the  lights  two  blocks  away,  whereby  nearer  objects  were  less  dis- 
cernible than  those  on  which  the  light  Immediately  fell. 

[KO.  Note.— For  cases  In  point,  see  voL  60,  Cent  Dig.  Witnesses,  f  lOOa] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Raffaelo  Caffi  against  the  New  York  Central  &  Hudson 
River  Railroad  Cdmpany.  Judgment  for  defendant,  and  plaintiflf  ap- 
peals.   Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

John  C.  Oldmixon,  for  appellant. 
Robert  A.  Kutschbock,  for  respondent. 

BISCHOFF,  J.  The  plaintiff,  while  present  at  the  defendant's 
railroad  yard,  in  the  course  of  his  employment  by  an  independent 
contractor,  was  struck  by  the  tender  of  a  locomotive,  which,  as  he 
claims,  had  approached  without  lights  or  sign  of  warning;  the  ac- 
cident having  occurred  in  the  nighttime,  and  with  more  or  less  ob- 
scurity in  the  condition  of  artificial  light.  The  issue  of  fact  as  to 
whether  the  tender  carried  a  light  would  seem  to  have  been  given  too 
scant  importance  by  the  justice,  so  far  as  his  stated  grounds  of  de- 
cision would  indicate.  The  defendant  owed  this  plaintiff  a  duty  of 
using  reasonable  care  (Wells  v.  Railroad  Co.,  67  App.  Div.  212,  74 
N.  Y.  Supp,  196),  and  the  proof  that  lights  were  customarily  placed 
upon  approaching  engines  at  this  place  would  support  an  inference 
of  negligence  from  the  particular  omission,  where  no  substituted 
warning  was  employed.  The  opinion,  however,  is  not  technically  a 
part  of  the  record,  and  we  do  not  place  our  reversal  of  the  judgment 
upon  this  ground. 

A  new  trial  should  be  had  for  error  in  the  exclusion  of  testimony 
sought  to  be  elicited  on  redirect  examination  of  the  plaintiff  to  ex- 
plain his  statement  on  cross-examination  that  he  could  see  for  a  dis- 
tance of  two  blocks  at  the  place  of  the  accident.  This  statement, 
when  made,  by  no  means  excluded  the  probability  that  he  could  not 
distinguish  the  dark  bulk  of  an  unlighied  locomotive  at  that  dis- 
tance, nor  that  there  was  an  obscured  space,  intervening  between 
his  position  and  the  lights  two  blocks  away,  whereby  nearer  objects 
were  less  discernible  than  those  upon  which  the  distant  light  imme- 
diately fell.  The  explanation  sought  to  be  made  was  well  within  the 
scope  of  a  redirect  examination,  and  there  is  no  apparent  reason  for 
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the  ruling  which  excluded  evidence  which  was  most  relevant  to  the 
important  question  of  the  plaintiff's  exercise  of  ordinary  care  for  his 
own  safety. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

SCOTT,  P.  J.,  concurs. 

MacLEAN,  J.    The  judgment  should  be  afHrmed,  in  my  opinion, 
upon  the  opinion  and  finding  of  the  learned  trial  justice. 


STEARNS  V.  BABLT. 
(Supreme  Court  Appellate  Term.    December  27,  190B.) 

1.  BxFLBTiii— Pleading— Ibsttxs—Titu  or  Flajrtiff. 

Where  a  complaint  Id  replevin  couots  In  the  detlnet,  a  general  denial 
puts  In  issue,  not  only  the  wrongful  detention,  but  plalntlff'a  title,  and 
defendant  may  show,  not  only  title  in  himself,  but  title  out  of  plaintUT 
and  In  a  stranger. 

[Ed.  Note. — For  cases  in  point,  ae«  vol.  4Z,  Cent  Dig.  Beplevin,  If 
273,274,] 

2.  Ekckivebs— AppoinnacRT  tob  Plairttff  in  RaFuviN— Ernci  on  Aonon. 

Under  Code  Cir.  Proc.  S  756,  providing  that  In  case  of  a  transfer  of 
Interest  the  action  may  be  continued  by  the  original  party,  unless  the 
court  directs  the  substitution  or  Joinder  of  the  transferee,  it  Is  error  to 
dismiss  a  complaint  in  replevin  on  proof  of  the  appointment  of  a  re- 
ceiver of  plalntifT's  property  subsequent  to  the  commencement  of  the 
action  and  in  another  cause 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  42,  Gent  Dig.  Receivers,  f  149.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Walter  H.  Stearns  against  Edward  Early.  From  a  judg- 
ment of  dismissal,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

David  C.  Myers,  for  appellant. 

Gilbert  W.  Minor,  for  respondent. 

MacLEAN,  J.  In  this  action  of  replevin  to  recover  possession  of 
certain  chattels  or  their  value,  the  defendant  interposed  a  general 
denial,  and  at  the  trial  proved  property  in  a  third  party  by  the  intro- 
duction of  evidence  of  an  order,  subsequent  to  the  commencement  of 
the  action  and  in  another  cause,  appointing  a  receiver  of  the  plain- 
tiff's property.  This  was  not  improper,  for,  though  the  complaint 
might  possibly  be  interpreted  as  framed  in  the  cepit  and  in  the  de- 
tinet,  it  was  apparently  treated  as  in  the  detinet,  in  view  of  which 
"the  general  denial  put  in  issue,  not  only  the  wrongful  detention, 
but  plaintiff's  title,  and  upon  that  issue  he  had  the  right  to  show, 
not  only  title  in  himself,  but  title  out  of  the  plaintiff  and  in  a  stran- 
ger." Griffin  v.  Long  Island  Raih-oad  Co.,  101  N.  Y.  348,  363,  4  N.  E. 
740.    It  was  improper,  however,  to  dismiss  the  complaint  therefor, 
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because,  "in  case  of  a  transfer  of  interest  or  devolution  of  liability, 
the  action  may  be  continued,  by  or  against  the  original  party,  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred,  or 
upon  whom  the  liability  is  devolved,  to  be  substituted  in  the  action, 
or  joined  with  the  original  party,  as  the  case  requires"  (Code  Civ. 
Proc.  §  756),  and  it  does  not  appear  that  the  receiver  has  ever  been 
so  substituted.  Wherefore  the  judgment  and  order  herein  must  be 
reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


WYNNB  y.  FRIEDMAN. 
(Supreme  Ooort,  Appellate  Term.    December  27,  1905.) 

1.  FiXTUBEs— Gab  Ranges. 

Attached  gas  ranges,  although  movable,  may,  by  agreement  of  tiie 
parties,  be  treated  as  flztnres,  and  may  pass  with  the  land  and  appnr- 
tenances,  without  special  mention  In  the  conveyance. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23,  Gent.  Dig.  Fixtures,  f  6.] 

2.  TXNDOB  AND   PUBOEABEB— AaBEBlOIIITB  OF  YXIf  DOB— LIABJI.ITT  rOB   BBXACH 

— Mkboeb  in  Died. 

Where  a  contract  for  the  sale  of  land  contains  an  agreement  to  de- 
liver a  deed  containing  fnll  covenants  and  warranty  for  conveying  the 
premises,  together  with  "gas  fixtures,  ranges,  heating  and  hot  WRtet 
apparatus,"  eta,  the  covenant  of  sale  and  warranty  does  not  merge  ta  a 
conveyance  which  does  not  mention  the  fixtures,  and  upon  breach  there- 
of, through  the  removal  of  the  ranges  by  a  third  party,  the  vendor  Is 
bound  to  make  good  the  loss. 

[Ed.  Note. — For  cases  In  point  see  vol.  16,  Cent  Dig.  Deeds,  i  266; 
vol.  48,  Cent  Dig.  Vendor  and  Purchaser,  K  818,  819.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Charles  Wynne  against  Amelia  Friedman.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

S.  T.  Rawak,  for  appellant. 

J.  J.  Michael,  for  respondent 

MacLEAN,  J.  The  defendant  agfreed  to  sell  a  parcel  of  land  with 
the  buildings  and  improvements  thereon,  and  for  a  sum  certain  to  ex- 
ecute and  deliver  a  proper  deed  containing  full  covenants  and  war- 
ranty for  convejdng  the  premises,  expressly  adding: 

"The  chandeliers,  gas  fixtures,  ranges,  heating  and  hot  waUar  apparatns, 
water  closets,  bath  tubs  and  other  plumbing  are  to  be  indaded  in  the  sale  and 
in  the  warranty  above  set  forth." 

No  mention  of  these  things  was  made  in  the  deed  proffered  and 
accepted  on  passing  the  title.  Not  long  after  the  title  was  taken  a 
gas  company  showed  that  it  owned  the  ranges  and  took  them  away. 
This  action  and  recovery  are  for  their  value.  VV^ile  movable,  the 
attached  ranges  were  so  of  kin  to  fixtures  that  the  parties  might  by 
agreement  treat  them  as  of  the  realty,  and  not  requiring  mention  in 
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the  conveyance  to  pass  with  the  land  and  appurtenances.  Here  they 
were  included  in  a  covenant  of  sale  and  warranty  which  did  not 
merge,  as  the  defendant  would  have  it,  in  the  conveyance  (Morris  v. 
Whitcher,  20  N.  Y.  41;  Steams  v.  Lichtenstein,  48  App.  Div.  498, 
62  N.  Y.  Supp.  949),  and  so  upon  breach  thereof  through  the  removal 
of  the  ranges  by  a  third  party  the  real  owner  was  bound  to  make  good 
their  loss.  It  may  be  remarked  that  the  case  chiefly  relied  upon  by 
the  learned  counsel  for  the  appellant  does  not  necessarily  hold  all  that 
might  seem  upon  .a  first  perusal  and  that  Howes  v.  Baker,  8  Johns. 
606,  3  Am.  Dec.  526,  has  been  mentioned  (20  N.  Y.  47)  as  one  of  two 
cases  "which  perhaps  have  not  been  always  understood  in  later 
times."  The  judgment  should  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


GODDIN  V.  BUTLER. 
HOCKAOAT  ▼.  8AMB. 

(Supreme  Court,  Appellate  Term.    December  21,  lOOS.) 

JUDGlfBirr^RXCrrALS— ASBKST  of  DBnNDAIIT. 

Where  It  Is  sbown  upon  oatb  and  without  controversy  that  defendant 
has  converted  to  hl8  own  use  money  received  by  him  In  a  fiduciary 
capacity,  plalntlil  Is  entitled  to  have  the  Judgment  redte  that  defendant 
1>  subject  to  arrest  and  Imprisonment 

[Ed.  Note. — For  cases  in  point  see  vol.  80,  Oat  Dig.  Judgment  I  409.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Separate  actions  by  Edmund  B.  Goddin  and  by  William  H.  Hock- 
aday  against  Richard  H.  Butler.  From  certain  orders  entered  in 
each,  plaintiffs  appeal.    Modified. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Adelma  H.  Burd,  for  appellants. 

PER  CURIAM.  Among  other  things,  these  appeals  are  virtually 
applications  for  modification,  under  section  254  of  the  Municipal 
Court  act  (Laws  1902,  p.  1563,  c.  680),  of  the  judgments  by  inser- 
tion of  the  statement  that  the  defendant  is  subject  to  arrest  and  im- 
prisonment, to  which  statement  the  respective  plaintiffs  were  several- 
ly entitled  upon  the  verified  and  uncontroverted  showing  that  the  de- 
fendant had  converted  to  his.  own  use  money  received  by  him  in  a 
fiduciary  capacity. 

Judgments  severally  modified  by  insertion  of  a  statement  in  each 
that  the  defendant  is  subject  to  arrest  and  imprisonment,  and,  as  so 
modified,  affirmed,  without  costs  on  this  appeal. 
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STANTON  V.  BOARD  OF  SUP'RS  OF  ESSEX  OOUNTT. 
(Supreme  Court,  Special  Ttxm,  Baaez  Ooonty.    October,  1806.) 

1.  CONBTITUTIOKAI.  LAW — DXLEaATIOn   OF  LSGISLATITX   POWERS— REUOyAI.  01 

CouitTT  Sbeat. 

Laws  1892,  p.  1753,  c.  686,  H  SI,  82,  as  amended  by  Laws  1890,  pi  272,  c. 
133,  conferring  authority  on  superTlsors  to  remove  county  seat  on  a  peti- 
tion ot  at  least  25  freeholders,  and  that  such  removal  shall  not  be  executed 
except  on  ratiflcation  by  the  votes  of  the  electors  of  the  county,  is  not  an 
unconstitutional  del^atlon  of  legislative  power. 

[Ed.  Note. — For  cases  in  point,  see  voL  10,  C&kt  Dig.  Constitutional  Law, 
H  110, 119.] 

2.  CouRTiiB— County  Sttpebvisobs— Powebs. 

The  Legislature,  in  conferring,  under  Const  art  8, 1 27,  power  on  boards 
of  supervisors,  may  interpose  any  limitation  which  it  may  deem  desirable, 
and  a  provisi<m  that  before  legislation  as  to  the  removal  of  a  county  seat 
•hall  be  carried  into  execution,  the  approval  of  tbe  people  Interested  shall 
also  be  obtained,  is  not  a  violation  of  such  coiustltutlonal  provision. 
8.  Same — ^Mebtiro  of  Sitpebvisobs — Nones. 

Where  a  statute  provides  that  the  notice  of  a  meeting  of  the  board  of 
supervisors  shall  be  published  under  the  direction  of  the  board,  a  notice 
published  by  the  county  clerk,  and  not  by  the  clerk  of  the  board,  is  suffi- 
cient where  there  was  a  resolution  of  the  board  for  Its  publication. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  IS,  Cent  Dig.  Conntiea,  |  61,1 

4.  Savk — Removal  or  ConnTT  Seat. 

Where  the  publication  of  a  petition  of  freeholders  for  the  removal  of  a 
county  seat  and  notice  that  it  would  be  presented  at  the  annual  meeting  of 
the  board  is  duly  made  before  the  first  day  of  the  annual  meeting,  the  peti- 
tion may  be  presented  on  any  day  b^ore  the  final  adjoummeot  of  tbe 
board. 

Action  by  Merritt  C.  Stanton  against  the  board  of  supervisors  of  the 
county  of  Essex  to  restrain  the  removal  of  the  county  seat    Dismissed. 

Hand  &  Hale  (Francis  A.  Smith,  of  counsel),  for  plaintiflF. 
Stokes  &  Owen  (Royal  Corbin,  of  counsel),  for  defendant 

SPENCER,  J.  The  plaintiff  is  a  taxpayer  in  the  county  of  Essex, 
and  seeks  by  this  action  to  restrain  the  hoard  of  supervisors  from  carry- 
ing into  effect  a  resolution  passed  by  the  board  removing  the  county 
seat  from  Elizabethtown  to  Westport.  The  plaintifiF  contends  that  the 
sections  of  the  county  law  (Laws  1892,  p.  1753,  c  686,  §§  31,  32,  as 
amended  by  Laws  1899,  p.  272,  c.  133)  which  confer  authori^  upon 
boards  of  supervisors  to  remove  county  seats  are  unconstitutional  be- 
cause they  delegate  legislative  power  to-  the  people.  The  Legislature 
has  no  power  by  private  or  local  bill  to  locate  or  change  the  location  of 
county  seats.  Const,  art  3,  §  27.  Exercising  its  power  to  enact  gen- 
eral legislation  in  that  regard,  the  Legislature,  in  its  grant  of  power  to 
boards  of  supervisors,  subjected  the  exercise  of  such  power  to  certain 
conditions.  As  touching  the  instance  before  the  court,  it  provided  that 
the  board  shall  not  legislate  to  remove  a  county  seat  except  upon  the 
petition  of  freeholders  praying  therefor,  and  that  any  legislation  which 
the  board  shall  thereupon  enact  shall  not  be  put  into  execution  unless 
ratified  by  a  vote  of  the  electors  of  the  county.  This  is  a  practical  appli- 
cation of  the  referendum  to  the  legislation  of  the  board. 
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The  plaintiff  rests  his  contention  upon  the  decision  of  the  Court  of 
Appeals  in  Barto  v.  Himrod,  8  N.  Y.  483,  59  Am.  Dec  606,  and  insists 
that  the  legislationprovided  for  by  the  act  in  question  is  condemned 
by  that  decision.  That  was  a  case  where  the  Legislature  in  the  passage 
of  an  act  provided  that  it  should  not  become  a  law  unless  it  was  so 
declared  to  be  by  a  vote  of  the  people.  The  statute  was  a  general  one 
and  the  submission  was  to  all  the  electors  of  the  state.  This  was  held 
to  be  obnoxious  to  our  system  of  government  and  void.  But  I  am  of 
the  opinion  that  the  principle  invoked  in  the  Barto  Case  does  not  apply 
to  local  legislation  by  the  state  Legislature.  This  distinction  was  first 
pointed  out  by  the  Courtof  Appeals  in  Bank  of  Rome  v.  Village  of  Rome, 
18  N.  Y.  38,  where  it  was  held  that  an  act  of  the  Legislature  granting 
power  to  a  municipality,  which  act  takes  effect  immediately,  is  not  ren- 
dered unconstitutional  by  a  provision  that  the  power  shall  not  be  exer- 
cised until  approved  by  a  vote  of  the  inhabitants  of  the  municipality.  It 
was  further  elucidated  and  illustrated  by  the  court  in  Bank  of  Chenango 
V.  Brown,  26  N.  Y.  467,  where  it  was  held  tihat  an  act  of  the  Legislature 
was  not  invalidated  by  a  provision  which  permitted  a  municipality  by 
a  vote  of  its  people  to  determine  what  sections  of  a  general  law  should 
api^y  to  them.  Other  illustrations  may  be  found  in  numerous  cases 
among  which  are  Starin  v.  Town  of  Genoa,  23  N.  Y.  439 ;  Clarke  v.  City 
of  Rochester,  28  N.  Y.  605 ;  Village  of  Gloversville  v.  Howell,  70  N.  Y. 
287 ;  People  v.  Fire  Association,  92  N.  Y.  311,  44  Am.  Rep.  380.  I 
have  not  been  referred  to  any  case,  and  I  have  failed  to  find  one,  where 
this  distinction  has  been  applied  to  an  act  passed  by  local  authorities 
under  power  delegated  to  them  by  the  Legislature.  I  fail,  however, 
to  find  any  reason  why  it  should  not  apply  in  the  one  case  as  in  the 
other,  unless,  in  the  section  of  the  Constitution  which  authorizes  the 
Legislature  to  grant  the  power,  there  remains  either  an  expressed  or  im- 
plied provision  that  no  restriction  shall  be  imposed.  But  I  find  nothing 
in  the  Constitution  (article  3,  §  28)  from  which  any  such  inference  may 
be  drawn.  On  the  contrary,  its  language  admits  the  inference  that  the 
Legislature  shall  in  its  discretion  measure  the  extent  of  the  power  to  be 
conferred,  and  supports  the  contention  that  in  so  doing  it  may  interpose 
any  check  or  limitation  which  may  be  reasonable.  The  condition  that 
before  the  legislation  as  to  certain  specified  matters  shall  be  carried  into 
execution  the  approval  of  the  people  interested  shall  be  obtained  does 
not  to  my  mind  confer  legislative  powers.  The  people  are  simply  re- 
quired to  express  their  assent  or  dissent  to  the  legislation  adopted  by 
their  representatives,  and  such  decision  bears  no  different  relation  to  the 
measure  than  does  tiie  veto  of  the  Governor  to  legislative  enactments. 
If  I  am  correct  in  these  conclusions,  it  follows  that  neither  the  act  of  the 
Legislature  nor  the  resolution  adopted  by  the  supervisors  is  in  any  way 
inhibited  by  the  Constitution  or  inconsistent  with  our  system  of  govern- 
ment. 

The  plaintiff  also  urges  a  number  of  objections  to  the  proceedings 
both  before  and  after  the  passage  of  the  resolution  by  the  defendant 
board.  The  proofs  touching  these  are  contained  in  a  large  mass  of 
documents,  and  it  has  been  somewhat  difficult  in  the  present  state  of  the 
papers  to  apprehend  clearly  the  evidence  applicable  to  each  objection, 
and  my  disposition  of  them  is  made  subject  to  this  embarrassment. 
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The  plaintiff's  first  objection  is  that  there  is  no  proof  that  die  petiti<n 
and  notice  were  both  published  prior  to  their  presentation.  I  take  it 
that  this  claim  is  based  upon  the  fact  that  in  the  affidavit  of  George  L. 
Brown  nothing  but  the  notice  is  specified  as  having  been  published. 
But,  as  the  notice  and  petition  constituted  a  single  document,  I  conclude 
that  the  board  was  justified  in  finding  that  tMth  had  been  published. 
Mr.  Brown  was  sworn  as  a  witness  in  Sie  case,  and,  if  the  petition  were 
not  published,  that  fact  should  have  been  made  to  appear. 

The  last  publication  in  the  newspapers  was  on  November  5th  and  6th. 
The  board  assembled  November  9th,  and  the  petition  was  presented 
December  8th.  The  plaintiff  contends  that  this  was  not  a  compliance 
with  the  statute,  which  requires  the  publication  to  be  for  six  successive 
weeks  immediately  preceding  an  annual  or  special  meeting.  As  the 
publication  was  immediately  preceding  an  annual  meeting,  I  think  the 
publication  complied  with  the  statute.  The  statute  provides  that  the 
notice  shall  specify  that  the  petition  will  be  presented  at  the  next  meet- 
ing of  the  board.  The  notice  that  the  petition  would  be  presented  at  the 
next  annual  meeting  of  the  board.  Forasmuch  as  the  publication  im- 
mediately preceded  the  annual  meeting,  which  the  statute  in  terms  per- 
mits, I  am  of  the  opinion  that  the  notice  was  correct  in  desigfnating  the 
next  annual  meeting  as  the  meeting  at  which  the  petition  would  be  pre- 
sented. 

The  plaintiff  contends  that,  inasmuch  as  the  board  adjourned  from 
the  14th  of  November  to  the  7th  of  December,  and  the  petition  was  not 
presented  until  December  8th,  it  was  not  presented  at  the  next  meeting 
after  the  publication  of  the  petition  and  notice.  The  statute  speaks 
of  only  two  classes  of  meetings,  annual  and  special.  The  Legislature 
must  be  presumed  to  have  legislated  with  knowledge  of  wlut  those 
terms  are  generally  understood  to  mean,  to  wit,  the  regular  annual  ses- 
sion of  the  board  at  the  close  of  the  year  and  emergency  meetings  called 
for  special  purposes  from  time  to  time.  The  annual  meeting  must  be 
understood  to  mean  all  the  time  occupied  in  the  deliberations  of  the 
board  before  final  adjournment,  whether  such  time  be  1  day  or  30.  If 
this  be  so,  the  presentation  of  the  petition  on  any  day  during  the  annual 
meeting  was  a  compliance  with  the  statute.  The  statute  did  not  con- 
template a  public  hearing  at  the  time  of  the  presentation,  and  therefore 
the  exact  time  and  place  is  not  required  to  be  stated.  The  object  of 
the  statute  is  obtained  if  the  petition  is  presented  at  any  time  during  the 
annual  meeting. 

The  objection  that  the  word  "site"  is  employed  in  the  notice  of  elec- 
tion in  respect  to  both  buildings  and  offices  is,  I  think,  unavailing.  The 
word  "location"  is  used  in  the  statute  in  respect  to  office,  and,  while  it 
may  be  preferable,  both  words  are  frequentiy  emfdoyed  in  the  same 
sense,  and  no  confusion  could  have  resulted.  The  notice  was  published 
by  the  county  clerk,  and  not  by  the  clerk  of  the  board.  The  statute 
does  not  specify  by  whom  the  notice  shall  be  published.  All  it  requires 
is  that  it  shall  be  published  under  the  direction  of  the  board,  and  that  it 
was  so  done  will  be  presumed  from  the  resolution  directing  its  publica- 
tion. 

As  all  the  objections  raised  in  respect  to  the  form  of  the  ballots  and 
the  canvassing  of  the  votes  have  been  passed  upon  by  the  Appellate 


Digitized  by 


Google 


Sup.   Ct)  WALKVR  y.  QliEASON.  843 

Division  of  the  court  in  People  ex  rd.  Williams  t.  Board  of  Canvassers, 
105  App.  Div.  197,  94  N.  Y.  Supp.  996,  there  is  no  occasion  for  allud- 
ing  thereto  in  this  opinion. 

it  follows  that  the  complaint  of  the  plaintiff  must  be  dismissed,  with 
costs.     Let  judgment  be  entered  accordingly. 

Judgment  accordingly. 

nno  App.  Dlv.  791.) 

WALEBB  T.  OliEASON. 

(Snpreme  Oonrt,  Appellate  Dlrlaion,  Second  Department    December  29,  1906.) 

Mastkb  ahd  Bebtant— IiTjtTBntB  TO  SxBVAKT— Saitx  Place  to  Wobk. 

Wbere  plaintiff  rented  four  rooms  oyer  wbicb  her  landlord  retained 
no  control,  and  she  was  employed  by  him  to  keep  tbe  balls  and  lamps 
In  order,  where  she  took  the  lamps  into  one  of  her  rooms  and  was 
Injured  by  the  falling  of  a  portion  of  the  celling,  he  is  not  liable,  on  the 
ground  that  as  her  employer  he  failed  to  furnish  her  a  safe  place  to 
work. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Ellen  Walker  against  Michael  J.  Gleason.  From 
a  judgment  in  favor  of  defendant,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    AfHrmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Frank  F.  Davis  (Charles  J.  Belfor,  on  the  brieQ,  for  appellant 
Woodville  Flemming,  for  respondent. 

WOODWARD,  J.  The  plaintiff  rented  four  rooms — a  parlor,  two 
bedrooms,  and  a  kitchen — of  the  defendant  for  $10  per  month,  and  was 
allowed  $3  per  month  for  cleaning  the  halls,  sweeping  them,  and 
scrubbing  them,  cleaning  the  lamps  and  putting  them  out,  and  sup- 
plying the  oil,  putting  out  the  ashes,  and  cleaning  the  cellar.  It  does 
not  appear  that  the  landlord  retained  possession  of  the  rooms  on  the 
second  floor  occupied  by  the  plaintiff  in  any  respect  whatever.  He 
merely  had  charge  of  the  halls  and  cellar,  and  it  was  the  plaintiff's 
duty  to  keep  these  in  condition  by  cleaning  and  lighting  the  same, 
for  which  she  was  allowed  $3  per  month  on  her  rent.  The  plaintiff, 
on  the  8th  day  of  April,  1903,  took  the  lamps  from  the  hall  into  her 
own  kitchen  for  the  purpose  of  cleaning  and  filling  them,  and  while 
engaged  in  this  work  a  portion  of  the  ceiling  in  her  kitchen  fell,  pro- 
ducing the  injuries  for  which  she  seeks  a  recovery  against  her  land- 
lord, on  the  theory  that  she  occupied  the  relation  of  servant  to  the 
defendant  as  master,  and  that  he  had  failed  to  furnish  her  a  reason- 
ably safe  place  in  which  to  perform  her  labors. 

The  learned  court  at  the  trial  dismissed  the  complaint,  upon  the 
authority  of  Schick  v.  Fleischhauer,  26  App.  Div.  210,  49  N.  Y.  Supp. 
962,  and  we  are  of  opinion  that  this  disposition  of  the  case  is  in 
accord  with  the  law  of  this  state.  The  mere  fact  that  in  cleaning 
and  lighting  the  halls  of  the  defendant's  building  the  plaintiff  oc- 
cupied the  relation  of  a  servant  did  not  impose  a  duty  upon  the  land- 
lord to  protect  the  plaintiff  in  her  own  apartments  if  she  chose  to 
perform  some  of  the  duties  in  these  rooms.  Within  the  rooms  over 
which  the  plaintiff  had  control  her  relations  were  those  of  a  tenant. 
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She  could  not,  knowing  a  dangerous  defect,  continue  to  Ihre  in  the 
apartments,  and  hold  the  landlord  as  for  a  tort  when  the  dangerous 
condition  resulted  in  an  injury,  and  the  mere  fact  that  she  had  elected 
to  bring  some  of  her  work  as  janitress  into  her  own  rooms  for  per- 
formance could  not  change  the  relation.  There  is  no  evidence  that 
the  defendant  had  failed  to  furnish  a  reasonably  safe  place  in  which 
this  work  was  to  be  performed,  or  in  which  it  might  be  performed. 
He  did  not  furnish  the  plaintiff's  kitchen  for  that  purpose,  for  the 
evidence  is  that  she  rented  and  had  possession  of  the  four  rooms  upon 
the  second  floor,  and  as  the  master  did  not  furnish  the  place  where 
the  accident  occurred,  he  cannot  be  held  liable  for  negligence  in  fail- 
ing to  have  the  plaintiff's  kitchen  in  repair. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.   All  concur. 


(108  App.  DIv.  802.) 

KNOTH  T.  MANHATTAN  RY.  CO. 

(Supreme  Conrt,  Appellate  Division,  First  Department    December  22,  1005.) 

Stkekt  Rahaoads— Elevated  Roads— ADDmoNAL  Use  or  STBBcr-^tieHTS 
o»  Pbopebtt  Ownkb—Injukction— Damages. 

Where  plaintiff,  wbo  had  been  the  owner  of  property  abutting  a  street 
In  New  Tork  in  which  defendant's  elevated  railway  was  constructed, 
made  no  objection  for  10  years  to  defendant's  construction  of  a  third 
traclc  on  which  to  operate  express  trains,  which,  though  constructed 
without  right,  was  built  in  good  faith  and  under  color  of  legislative 
authority,  the  court,  in  a  subsequent  suit  by  plalntift  to  restrain  the 
maintenance  of  such  track  as  an  unlawful  Interference  with  plaintiff's 
easement  of  light  and  air,  had  power  to  refuse  an  injunction  on  con- 
dition that  defendant  pay  damages  for  the  injuries  sustained,  tbougb 
defendant  had  no  power  to  condemn  plaintiff's  easements ;  the  damage 
to  defendant  and  to  the  public,  caused  by  the  removal  of  the  track,  being 
greatly  in  excess  of  the  damage  accruing  to  plaintiff  toj  oontlnnanae 
thereof. 

Appeal  from  Special  Term,  New  Yoric  County. 

Action  by  Elizabeth  Knoth  against  the  Manhattan  Railway  Company. 
From  that  part  of  a  judgment,  in  an  action  for  an  injunction  and  dam- 
ages against  defendant,  which  denied  the  injunction  in  case  damages 
were  paid,  plaintiff  appeals.    Affirmed. 

The  facts  found  by  the  trial  court,  and  which  are  important  in  the  con- 
sideration of  the  questions  of  law  Involved,  are  that  the  defendant,  a  domes- 
tic corporation,  operates  a  railway  In  front  of  the  plaintiff's  premises  under 
rights  acquired  from  Its  predecessor,  the  New  York  Elevated  Railway  Com- 
pany, secured  by  a  lease  made  by  the  last-named  company  In  the  year  1879; 
that  Ninth  avenue  Is  a  public  highway  and  thoroughfare;  that  the  plaintiff 
became  the  purchaser  of  461  Ninth  avenue,  between  Thirty-Fifth  and  Thirty- 
Sixth  streets,  in  1889,  and  since  that  time  has  been  the  owner  In  fee  and  In 
possession  thereof;  that  the  defendant  constructed  a  center  or  third  track 
partly  in  front  of  plaintiff's  premises,  wlilch  track  has  been  operated  by  tbe 
defendant  since  tbe  year  1894  by  running  express  trains  thereon  carrying 
passengers;  that  the  track  and  the  structure  supporting  it  are  permanent, 
and  the  defendant  intends  Indefinitely  to  continue  the  operation  of  trains 
theron;  that  this  track  was  constructed,  maintained,  and  operated  without 
the  consent  of  the  plaintiff ;  that  the  express  trains  operated  thereon  do  not 
stop  anywhere  within  a  mile  of  the  plaintiff's  premises;  that  no  benefit  is 
conferred  on  such  premises  by  reason  of  tbe  third  track  and  the  trains  oper- 
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ated  thereon;  that  prior  to  tiM  constmctloii  and  operation  of  such  track 
there  'waa  an  open  space  In  front  of  plaintiff's  premises,  between  two  exist- 
ing tra<^B,  abont  18  feet  wide  and  extending  on  a  line  parallel  to  and  along 
said  avenne,  and  through  this  open  space  light  and  air  passed  to  the  snrf  ace 
of  the  avenne  beneath  tlie  structure ;  that  the  third  track,  with  the  structure 
supporting  It,  is  of  so  extensive  and  substantial  a  character  as  to  almost  dose 
the  said  space,  and  by  its  maintenance  and  the  operation  of  trains  thereon 
the  injurious  ^ects  of  the  railway  upon  abutting  premises,  Including  tiiese  of 
the  plaintiff,  are  substantially  Increased ;  that  the  erection  and  operation  of 
the  third  track  InTOlve  a  further  taking  of  plaintiff's  easements,  and  trains 
operated  on  it  run  past  the  plaintiff's  premises  at  great  speed,  and  increase 
the  obstmctlon  of  light  and  air  to  such  premises,  and  the  trains  make  a  lond 
and  disagreeable  noise,  and  cause  dust  and  cinders  to  be  thrown  into  and 
upon  said  premises ;  that  by  the  erection  and  operation  of  the  center  or  third 
track  In  front  of  the  premises  actual  and  substantial  diminution  in  the  rental 
ralue  and  in  the  fee  value  has  been  caused ;  that,  among  the  rights,  privileges, 
and  franchises  granted  to  the  New  York  Elevated  Railway  Company,  was 
that  of  making  altnations  and  Improvements  In  the  structure,  rolling  stock, 
motor  power,  and  its  application,  and  in  the  position,  grade,  elevation,  and 
depression  of  the  tracks,  and  the  mode  of  securing  and  s^engthening  its 
railroads,  sideways,  crossings,  stations,  and  turn-outs  as  might  be  authorized 
and  approved  by  commissioners  appointed  pursuant  to  chapter  489,  p.  1271, 
of  the  Ijawt  of  1867 ;  that  on  November  10,  1877,  the  commissioners  approved 
a  plan  of  proposed  additional  tracks  of  the  New  York  Elevated  Railway  Com- 
pany, which  plan  provided  for  four  tracks  in  front  of  the  plalntitTs  premises, 
one  of  which  was  a  switch,  cross-over,  or  connecting  track,  and  three  of  said 
tracks  were  actually  constructed  and  used  prior  to  the  year  1890.    There  is  a 
finding  with  reference  to  various  changes  of  tracks  in  front  of  the  plain 
tiff's  premises,  but  they  are  not  material,  except  that  it  is  found  that  hi 
reason  of  these  changes  no  right  was  given  to  build  this  third  track.     It  is, 
however,  found  that  in  the  month  of  July,  1894,  the  switch,  siding,  or  third 
track  was  constructed  over  a  portion  of  Ninth  avenne  in  front  of  the  prem- 
ises in  question.  In  addition  to  the  structure  as  It  existed  prior  thereto,  the 
construction  of  which  switch,  siding,  or  track  had  l)een,  In  the  month  of. 
December,   1893,   duly  authorized  by  the   commissioners   before   mentioned, 
in  so  far  as  they  had  power  so  to  do.  and  was  constructed  under  color  of 
snch  authority ;  that  the  plaintiff  had  knowledge  of  the  fact  that  said  switch, 
aiding,  or  third  track  was  being  constructed,  and  has,  ever  since  its  construc- 
tion, been  familiar  with  its  use  and  effect.    It  Is  then  found  that  the  defend- 
ant has  spent  over  $800,000  in  acquiring  the  easements  of  abutting  owners 
along  the  line  of  said  third  track,  turn-out,  or  siding,  which  constitutes  a  great 
public  benefit;  that  the  injury,  if  any,  suffered  by  the  plaintiff  from  the 
maintenance  and  operation  of  said  switch,  tum-ont,  siding,  or  third  track, 
is  small  compared  with  the  injury  and  inconvenience  which  would  result 
to  the  defendant  and  to  the  pnblic  if  the  defendant  should  be  compelled  to 
discontinue  the  use  of  and  remove  the  same;  that,  if  the  third  track  were 
removed,  the  defendant's  train  service  would  be  seriously  impaired,  and  its 
ability  to  perform  the  purposes  of  a  rapid  transit  railway  would  thereby 
be  greatly  lessened,  and  the  danger  incident  to  the  operation  of  trains  would 
be  increased.    It  is  then  fonnd.  that  for  any  and  all  damages  suffered  by  the 
plaintiff  by  reason  of  the  construction,  maintenance,  and  operation  of  the  third 
track,  the  plaintiff  can  be  adequately  compensated  by  the  payment  of  such 
sum  of  money  as  shall  be  found  by  the  court  to  be  the  amount  of  damages 
so  goffered,  and  that  the  payment  to  the  plaintiff  of  just  compensation  would 
be  a  remedy  for  her  injuries  as  adequate  as  would  be  the  removal  of  the 
Rwitdi,  turn-out  or  so-called  "third  track"  In  front  of  her  premises. 

The  conrt  then  found,  as  matter  of  law,  that  by  the  construction  of  the 
third  track  the  defendant  took  some  portion  of  the  easements  of  light,  air,  and 
access  from  the  plaintifTs  premises ;  that  the  defendant  did  not  have  author- 
ity to  construct  or  operate  trains  upon  that  track,  and  that  the  defendant 
bss  no  right  to  condemn  the  easements  taken  for  the  construction  and  opera- 
tion of  the  center  or  third  track :  that  the  plaintiff  Is  not  entitled  to  injunctive 
relief,  unless  she  proved  that  the  maintenance  and  operation  of  the  defend- 
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anf  8  railway  baB  resulted  In  pectmlary  damage ;  that  the  plaintiff  la  entitled 
to  a  Judgment  against  the  defendant  for  the  amount  of  damage  sustained  by 
her  In  consequence  of  the  diminution  of  rmtal  value  of  her  premises,  and 
that  she  is  entitled  to  an  Injunction  restraining  the  defendant  from  main- 
taining or  operating  or  using  the  third  track,  unless  the  defendant  pay  her, 
within  60  days  from  the  entry  of  the  Judgment,  the  sum  of  $1,200,  the  value 
of  her  property,  used  and  appropriated  by  It  In  the  construction  and  operatloD 
of  the  third  track,  and  that  the  Injnnction  should  not  be  operatlye  for  a 
period  of  60  days  from  the  time  of  the  entry  of  the  same;  that  the  Judg- 
ment should  provide  that  the  plalntlir,  on  payment  of  the  $1,200,  make  con- 
veyance of  the  easements  taken  by  the  construction  and  operation  of  the 
third  track,  and  also  procure  releases  of  all  persons  having  an  interest  In, 
or  llm  upon,  the  premises  of  so  much  of  the  easements  as  were  thus  taken. 
Judgment  was  entered  accordingly. 

The  plaintiff  does  not  appeal  from  the  whole  Judgment,  but  from  that  part 
of  It  only  which  provides  as  follows :  "Ordered,  adjudged,  and  decreed  that 
In  case  the  defendant  shall,  within  60  days  after  the  service  of  a  copy  of  this 
Judgment,  deliver  to  the  plaintiff  or  her  attorney  a  written  offer  to  pay  to  the 
plaintiff  the  sum  of  $1,200,  with  interest  from  the  date  of  the  trial  ha«of. 
to  wit,  December  16,  1003.  then  upon  the  plaintiff's  tender  to  the  defendant 
of  a  duly  executed  conveyance  or  grant  of  so  much  of  the  property  of  the 
plaintiff  In  Ninth  avenue  In  front  of  No.  461,  and  of  the  easements  appnrte- 
nant  thereto,  as  has  been  taken  and  appropriated  by  the  defendant  for  ti» 
purpose  of  Its  said  center  or  third  track,  with  the  release  of  the  Hen  of  all 
mortgages  upon  such  property  granted,  and  all  other  Incumbrances  thereon, 
and  If  said  defendant  pay  said  sum  of  $1,200,  with  Interest,  to  the  plain- 
tiff therefor,  on  the  delivery  thereof,  or  If  said  plaintiff  omits  or  refuses  to 
accept  said  offer,  or  to  deliver  said  conveyances  executed  as  aforesaid  with 
such  discharge  or  release,  within  said  time,  then,  and  In  either  of  said  events, 
the  said  Injunction  shall  not  be  operative,  so  far  as  It  affects  the  mainte- 
nance and  operation  of  the  said  center  or  third  track  at  said  locality,  nntll 
10  days  after  the  plaintiff  may  thereafter  deliver  or  tender  for  delivery  such 
conveyance  or  grant  and  release  from  Hen  of  the  mortgages  aforesaid.  And 
If,  during  said  10  days,  the  defendant  pays  said  sum  for  said  conveyance, 
said  Injunction  shall  remain  wholly  Inoperative.  And  It  Is  further  ordered 
that  the  payments  and  tenders  herein  provided  for  shall  be  made  to  and 
by  the  attorneys  for  the  respective  parties  herein." 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRAHAM, 
and  LAUGHUN,  JJ. 

J.  A.  Hodge,  for  appellant. 
Julien  T.  Davies,  for  respondent. 

PATTERSON,  J.  This  is,  in  form,  an  action  brought  by  an  abut- 
ting property  owner  against  the  Manhattan  Railway  Company  for  an 
injunction  and  damages  for  taking  easements  of  light,  air,  and  access 
by  the  erection  and  maintenance,  without  legislative  authority,  of  an 
elevated  railroad  track  over  and  above  the  center  of  Ninth  avenue,  be- 
tween two  other  elevated  tracks  previously  erected  and  rightfully  oper- 
ated and  maintained  by  the  defendant  and  its  predecessors,  in  front  of  the 
plaintiff's  premises.  Unfortunately  we  have  not  before  us  the  record  of 
the  evidence  g^iven  at  the  trial.  The  case  comes  up  on  the  judgment 
roll  alone,  and  we  can  only  look,  therefore,  to  the  pleadings  and  findings 
of  fact  to  ascertain  what  mduced  the  conclusions  of  law  reached  by  the 
court  below.  The  appeal  is  by  the  plaintiff.  It  was  found  at  the  Spe- 
cial Term  that  she  was  entitled  to  some  relief  by  reason  of  the  construc- 
tion and  maintenance  of  a  central  or  "third  track."  It  was  adjudged 
that  there  had  been  an  impairment  of  fee  and  rental  value  by  reason  of 
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the  construction  and  operation  of  such  third  track;  that  such  impair- 
ment, at  a  money  valuation,  amounted  to  a  certain  sum ;  that  the  plaintiff 
was  entitled  to  an  injunction,  unless  the  defendant  paid  that  sum,  and, 
if  it  were  paid  an  injunction  should  not  issue,  and  the  plaintiff,  on  such 
payment  being  made,  was  required  to  convey  the  additional  easements 
taken. 

On  tMs  appeal  a  question  arises  which  has  not  been  finally  passed 
upon  in  this  state,  although  the  plaintiff  urges  that  there  is  abundant 
authority  to  sustain  her  contention  respecting  it.  The  defendant's  rail- 
way is  lawfully  operated  on  two  tracks  in  front  of  the  plaintiff's  prem- 
ises. The  right  so  to  operate  it  by  the  acquisition  of  easements  appur- 
tenant to  those  premises  is  not  denied.  The  construction  and  operation 
of  a  third  or  central  track  is  the  subject  of  the  plaintiff's  complaint 
She  insists  that  the  defendant  has  no  right  to  maintain  the  structure  of 
a  third  track  in  the  street  in  front  of  her  property,  and  to  operate  it 
with  the  annoyance  and  detriment  to  value  which  result  from  the  in- 
creased traffic,  as  well  as  from  the  permanent  character  of  the  super- 
added structure.  As  the  case  is  now  presented  on  the  findings  of  fact, 
and  in  view  of  what  has  been  decided  by  this  court  respecting  the  third 
track  of  the  defendant's  road  on  Ninth  avenue,  there  can  be  no  doubt,  I 
think,  that  the  structure  complained  of  by  the  plaintiff  is  an  illegal  one, 
although,  if  the  question  were  res  nova,  I  should  have  something  further 
to  say  on  that  subject.  But  the  statement  of  what  this  court  has  decided 
is  not  to  be  taken  as  an  indicati<Mi  or  expression  of  oinnion  that  the  de- 
fendant, in  constructing  and  maintaining  such  third  track,  acted  or  now 
acts  in  willful  disregard  of  the  rights  of  property  owners,  or  in  a  high- 
handed manner,  without  at  least  apparent  sanction  of  law.  This  is  not 
the  case  of  a  wanton  trespass  or  the  arbitrary  creation  of  a  nuisance  in 
the  public  highway.  In  1875  the  Legislature  of  the  state  of  New  York 
passed  an  act  under  which  the  defendant  claimed,  and  had  ostensible 
reason  for  claiming,  the  right  to  build  this  third  track.  The  provisions 
of  that  act  would  b«  sufficient  to  confer  that  rig:ht  (the  defendant  having 
received  the  permission  of  commissioners  designated  therein),  but  for 
considerations  stated  by  this  court  in  the  case  of  Auchindoss  v.  Metro- 
politan Elevated  Ry.  Co.,  69  App.  Div.  63,  74  N.  Y.  Supp.  734.  It  was 
there  held  that  the  defendants  derived  no  authority  from  the  act  of  1875 
to  build  or  operate  this  third  track,  because  that  legislation  was  in  viola- 
tion of  section  18  of  article  3  of  the  Constitution  of  the  state  of  New 
York,  wherein  it  is  provided  that  the  Legislature  shall  not  pass  a  private 
or  local  bill  "granting  to  any  corporation,  association  or  individual  the 
right  to  lay  down  railroad  tracks."  But  it  appears  satisfactorily  from 
the  findings  made  by  the  court  on  the  trial  of  this  cause  that,  as  matter 
of  fact,  the  defendant,  in  good  faith,  and  relying  upon  the  authority  of 
the  act  of  1875,  did  construct  the  third  track.  While  that  does  not  affect 
the  plaintiff's  right  to  relief  for  the  additional  trespass  of  the  defendant, 
it  furnishes  a  matter  for  the  serious  consideration  of  a  court  of  equity 
respecting  the  nature  and  measure  of  relief  to  be  awarded. 

'The  plaintiff  insists  that  the  judgment  to  which  she  was  entitled  was 
that  of  a  mandatory  injunction  requiring  the  defendant  to  remove  the 
third  track ;  that  she  was  so  entitled  as  a  matter  of  absolute  right,  which 
a  court  of  equity  was  bound  to  recognize  and  enforce,  and  that  it  had  no 
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jurisdiction  to  deprive  her  of  that  right  by  awarding  in  its  discrrtion 
any  less  drastic  relief.  The  argument  urged  in  support  of  that  view, 
and  based  upon  some  of  the  findings  of  the  trial  judge  is,  in  effect,  that 
the  defendant  illegally  deprived  the  plaintiff  of  her  property,  to  wit,  the 
easements  taken ;  that  it  has  no  corporate  capacity  to  acquire  those  ease- 
ments by  proceedings  in  invitum  for  their  condemnation ;  that  the  court 
at  Special  Term  had  no  authority  to  annex  any  condition  to  the  issuing 
of  an  injunction,  or  to  grant  any  alternative  or  substituted  relief  in 
avoidance  of  that  to  which  the  plaintiff  claimed  to  be  entitled  absolutely 
and  unconditionally.  The  single  question,  therefore,  relates  to  the 
power  of  a  court  of  equity  in  this  case  to  decree  that  an  injunction  shall 
not  issue  if  payment  be  made  by  the  defendant  of  the  value  of  the  ease- 
ments taken,  and  to  compel  a  conve)Tince  of  those  easements  to  the  de- 
fendant on  the  payment  of  such  ascertained  value. 

If  we  were  to  consider  alone  the  findings  upon  which  the  plaintiff 
relies,  namely,  that  the  defendant,  without  authority  of  law,  is  maintain- 
ing and  operating  the  third  track  in  front  of  her  premises,  and  that  it  is 
without  capacity  to  condemn  the  easements  taken  by  the  erection  and 
operation  of  trams  on  this  third  track,  the  argument  which  she  advances 
to  support  the  proposition  that  a  mandatory  injunction  should  issue 
would  proceed  very  plainly  to  its  conclusion.  But  that  which  is  influen- 
tial respecting  the  relief  to  be  granted  is  contained  in  other  findings  of 
fact,  which  undoubtedly  affected  the  learned  trial  judge  in  making  the 
decision  he  rendered.  The  plaintiff  insists  that  the  court  is  without  au- 
thority to  do  otherwise  than  compel  the  removal  of  the  third  track  and 
to  award  damages  for  the  injury  inflicted  by  taking  the  easements.  Our 
attention  has  been  called  to  various  decisions  in  which  the  plaintiff 
claims  the  proposition  of  law  for  which  she  contends  is  announced,  and 
that  under  the  findings  in  this  case  she  is  entitled  to  the  mandatory  in- 
junction sought.  Thus,  in  Auchincloss  v.  Met.  EI.  Ry.  Co.,  69  App. 
Div.  63,  74  N.  Y.  Supp.  734,  the  judge  writing  the  opinion  of  the  court 
said : 

"I  can  see  no  escape,  therefore,  from  the  position  that  the  construction  of 
this  additional  track  In  Ninth  avenue,  opposite  the  plaintiff's  premises,  was 
unanthorlzed,  and  that  the  plaintiff  was  entitled  to  an  injunction  restraining 
the  defendants  from  the  maintenance  and  operation  of  this  track." 

In  Ackerman  v.  True,  176  N.  Y.  353,  67  N.  E.  629,  it  was  held  that  an 
encroachment  upon  the  street  is  a  public  nuisance,  and  may  be  a  private 
nuisance ;  that  the  person  suffering  thereby  may  have  his  action  of  nuis- 
ance to  abate  the  same,  and  to  recover  special  damages.  And  it  was  said 
in  Pappenheim  v.  Met.  El.  Ry.  Co.,  128  N.  Y.  436,  28  N.  E.  518,  13  L. 
R.  A.  401,  26  Am.  St  Rep.  486,  that  in  cases  where  the  owner  wishes 
actually  to  stop  further  trespass,  and  where  the  defendant  has  no  legal 
right  to  acquire  the  property,  such  condition  would  not  be  inserted 
(meaning  the  ordinary  alternative  in  cases  of  this  kind  of  paying  dam- 
ages and  requiring  conveyance  of  the  easements),  and  an  injunction 
would  issue  upon  the  right  of  the  owner  being  determined,  citing  Hen- 
derson V.  Central  R.  Co.,  78  N.  Y.  423.  The  authorities  cited  by  the 
learned  counsel  for  the  appellant  are  to  be  considered  with  reference  to 
a  rule  of  law  applicable  to  cases  where  the  facts  show  only  the  existence 
of  a  nuisance  or  a  continuing  trespass,  or,  in  other  words,  where  there  is 
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no  legal  right  or  authority,  to  do  the  acts  or  to  maintain  the  construction 
complained  of  by  the  injured  party ;  but  they  do  not  present,  in  the  form 
in  wnich  it  now  arises,  on  additional  findings,  the  question  of  the  power 
of  a  court  of  equity  to  mould  relief  in  a  given  case  where  it  can  grant  all 
the  relief  to  which,  in  justice  and  equity,  a  plaintiff  is  entitled,  and  where 
it  ai^ears  that  the  granting  of  the  full  measure  of  relief  demanded  would 
result  in  greater  injury  to  the  defendant  than  benefit  to  the  plaintiff, 
and  in  the  impairment  of  a  great  public  convenience,  and  also  increasing 
the  danger  to  the  traveling  public.  For  here  we  are  not  now  dealing 
with  the  case  of  a  sim^e  trespass  originating  in  a  wanton  appropriation 
of  private  property.  There  is  no  taking  of  private  property  for  a  pri- 
vate use,  for  the  defendant  is  a  duly  organized  corporation,  which,  act- 
ing in  good  faith,  on  the  belief  that  it  had  the  right  to  construct  this 
third  track,  did  so  and  has  operated  it  for  the  public  convenience  for  10 
years  without  objection  of  the  plaintiff,  who  has  owned  her  pr(^erty 
for  that  period  of  time  and  never  objected.  While,  as  the  law  now 
stands,  the  defendant  has  no  power  to  condemn  the  plaintiff's  easements, 
it,  nevertheless,  has  the  power  to  acquire  easements  affected  by  the  third 
track  by  treaty  or  contract,  and  it  has,  according  to  the  findings,  ac- 
quired easements  from  other  property  owners  for  the  third  track  to  the 
value  of  $800,000. 

The  case  is  to  be  regarded,  I  think,  as  one  in  which  a  court  of  equity 
may  refuse  to  grant  a  mandatorjr  injunction  and  leave  the  plaintiff  to 
the  ordinary  action  of  nuisance,  in  which  the  defendant  would  be  en- 
titled to  a  trial  by  jury ;  but  the  plaintiff  has  brought  this  action,  invoked 
the  jurisdiction  of  a  court  of  equity,  and  tried  me  case  as  an  ordinary 
elevated  railway  case.  We  are  of  the  opinion  that  the  simple  question 
involved  is  the  power  of  a  court  of  equity  to  render  this  judgment. 
That  power  is  exercised  in  cases  in  which,  by  covenants  between  parties, 
the  use  of  real  estate  is  limited  by  what  is  called  "covenants  against  nuis- 
ance." Amerman  v.  Deane,  132  N.  Y.  355,  30  N.  E.  741,  28  Am.  St. 
Rep.  684 ;  McClure  v.  Leaycraft,  183  N.  Y.  86,  75  N.  E.  961.  In  such 
cases  the  court,  on  considering  the  equities,  refuses  an  injunction  where 
it  would  be  inequitable  to  enforce  such  covenants  under  changed  condi- 
tions of  property.  In  the  case  of  an  encroachment  (Crocker  v.  Man- 
hattan Life  Ins.  Co.,  61  App.  Div.  226,  70  N.  Y.  Supp.  492),  the  court 
refused  to  compel  the  taking  down  of  a  wall,  because  of  the  oppressive- 
ness of  such  a  condition,  and  held  that,  both  parties  having  submitted 
their  controversy  to  a  court  of  equity,  that  court  would  refuse  an  in- 
junction, and  would  award  damages  for  one  particular  item  of  trespass, 
and  require  the  plaintiff  to  surrender  an  easement  with  reference  to  that 
particular  item  on  payment  of  damages.  We  thitdc  it  is  evident  in  this 
case,  from  the  finding^  of  fact  as  made,  that  the  mandatory  injunction 
which  the  plaintiff  claims  to  be  entitled  to,  if  granted,  would  work  great 
wrong  to  file  defendant,  and  the  court  will  not  exert  its  equitable  power 
for  that  purpose.  Here,  the  court,  having  the  power  to  mould  the  relief 
according  to  the  circumstances  of  the  case,  acted  upon  the  finding  that 
this  third  track  in  front  of  the  plaintiff's  premises  is  used  for  running 
express  trains  in  relief  of  the  two  tracks  constructed,  and  which  are 
operated  by  due  authority,  on  front  of  the  plaintiff's  premises,  and  that 
it  specifically  found,  viz. : 
96N.Y.S.— 54 
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"Tbat  th«  Injnry  to  the  plaintltTg  property  ia  small  compared  wltb  ttte 
Injnrj  and  Inconvenience  whlcb  wonld  result  to  tbe  defendant  and  to  tbe 
public  If  the  defendant  abould  be  compelled  to  discontinue  the  uae  of  and 
remove  the  same,  and,  if  the  track  were  removed,  the  defendant's  train 
service  would  be  seriously  impaired,  and  its  ability  to  {terform  tbe  purposes 
of  a  rapid  transit  railway  would  thereby  be  greatly  lessened,  and  tbB  danger 
Incident  to  the  operation  of  trains  would  be  increased." 

Here  are  findings  which  we  must  assume  are  authorized  by  the  evi- 
dence. Not  only  incionvenience  to  the  defendant  and  to  the  public,  bat 
danger  in  the  operation  of  the  railway,  would  be  the  result  of  g^ranting 
a  mandator/  injunction.  The  power  of  the  court  to  mould  its  judgment 
in  a  case  where  both  parties  have  submitted  their  rights  to  the  court  is 
not  to  be  affected  by  the  consideration  that  the  defendant  has  no  author- 
ity to  condemn  easements ;  and  the  expressions  to  the  contrary  in  the 
cases  cited  by  the  learned  counsel  for  the  appellant  seem  to  have  no  ap- 
plication in  view  of  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  Bryam  River  Case,  185  U.  S.  95,  22  Sup.  Ct  692,  46  L.  Ed. 
820.  That  case  involved  the  right  of  landowners  in  the  state  of  Connec- 
ticut to  an  injunction  restraining  the  dty  of  New  York,  its  agents  and 
officers,  from  diverting  the  water,  or  any  part  of  the  water,  of  the  West 
Branch  of  the  Brjram  river,  or  any  part  of  the  water  of  that  river.  The 
municipal  authorities  of  the  city  of  New  York  claimed  that  they  had  die 
right  to  divert  the  water  of  uiat  stream,  which  had  its  source  in  the 
state  of  New  York,  but  in  its  course  flowed  through  the  state  of  Connec- 
ticut, and  then  returned  to  the  state  of  New  Yodi.  The  dty  of  New 
York  undertook  to  divert  this  stream  in  order  to  increase  its  water  sup- 
ply. The  plaintiffs  in  that  case  insisted  upon  their  right  to  an  tm- 
diminished  natural  flow  of  the  river  through  its  accustomed  channel  in 
the  state  of  Connecticut,  and  that  they  could  not  be  deprived  thereof 
by  the  city  of  New  York,  or  for  its  benefit,  by  any  legal  proceedings 
either  in  Connecticut  or  New  York.  The  United  States  Circuit  Court 
for  the  Southern  District  of  New  York  sustained  the  plaintiff's  prayer 
for  an  injunction,  and  on  appeal  to  the  Qrcuit  Court  of  Appeals  the  de- 
cree was  affirmed  by  a  divided  court.  The  case  went  to  the  United 
States  Supreme  Court  on  certiorari,  and  there  it  was  held  that,  starting 
with  the  assumption  that  there  was  no  power  in  the  dty  of  New  York, 
by  any  proceedings  in  the  state  of  New  York  or  Connecticut,  to  acquire 
the  right  to  appropriate  the  water,  thus  depriving  the  plaintiffs  of  its 
continued  flow,  nevertheless,  the  equitable  relief  of  a  mandatory  injunc- 
tion would  not  be  granted,  at  least  in  a  case  where  long  delay  in  tfie 
assertion  of  the  alleged  right  had  taken  place.  Althoug^h  the  delay  itself 
would  not  be  conclusive  of  the  plaintiff's  right  to  an  injunction,  it  is  a 
subject  for  the  consideration  of  the  court  when  there  are  other  strong 
and  controlling  equities  appealing  to  it       ' 

We  are  therefore  of  the  opinion  that  the  judgment  below  shall  be 
affirmed,  with  costs. 

O'BRIEN,  P.  J.,  and  LAUGHLIN,  J.,  concur. 

INGRAHAM,  J.  I  concur  in  the  affirmance  of  this  judgment  The 
proposition  that  the  defendant  had  no  authority  to  lay  this  third  track 
is  not  open  to  discussion  in  this  court.    Auchindoss  v.  Metropolitan 
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El.  Ry.  Co.,  69  App.  Div.  63,  74  N.  Y.  Supp.  734.  The  act  of  the  de- 
fendant,  therefore,  in  constructing  this  track  was  unlawful,  and  for  the 
damage  caused  to  the  plaintiff  thereby  the  plaintiff  has  a  remedy  at  law. 
Whether  or  not  a  court  of  equity  would  interfere  by  injunction  to  pre- 
vent a  continuance  of  the  unlawful  act  rests  in  the  sound  judicial  discre- 
tion of  the  court ;  and  in  determining  whether  a  court  of  equity  should 
grant  an  injunction,  or  should  leave  the  party  to  her  remedy  at  law,  the 
actual  injury  sustained  by  the  plaintiff,  together  with  the  resulting  in- 
jury to  the  defendant  and  to  the  public  at  large,  should  be  considered. 
In  Gray  v.  Manhattan  Railroad  Company,  128  N.  Y.  499,  28  N.  E.  498, 
it  is  said : 

"An  equity  court  la  not  bound  to  Issue  an  injunction,  when  It  will  produce 
great  public  or  private  mischief,  merely  for  the  pnrpose  of  protecting  a  tech- 
nical or  unsubstantial  right" 

In  this  case  the  defendant  constructed  the  third  track,  claiming  au- 
thority under  certain  statutory  provisions.  Its  use  has  become  neces- 
sary for  the  proper  operation  of  the  road,  and  it  is  quite  apparent  that 
the  interests  of  tiie  public,  as  well  as  that  of  the  defendant,  will  be  seri- 
ously jeopardized  if  the  defendant  is  compelled  by  a  mandatory  injunc- 
tion to  remove  the  track.  It  has  been  determined  by  the  court  that  all 
the  plaintiff's  rights  could  be  protected  by  the  payment  to  her  of  a  sum 
of  money  which  it  required  the  defendant  to  pay  to  avoid  an  injunction. 
The  plaintiff,  therefore,  had  the  option  of  accepting  this  sum  of  money 
as  the  value  of  her  property  which  was  appropriated  by  the  defendant 
on  the  construction  of  this  third  track,  or  of  resorting  to  her  action  at 
law  to  recover  the  damages  caused  by  tiie  trespass.  A  reasonable  relief 
is  therefore  afforded  the  plaintiff  without  the  public  injury  which  would 
follow  from  an  injunction  under  which  the  defendant  would  be  required 
to  remove  the  track.  Under  such  circumstances  I  think  the  court  has 
the  power  to  refuse  to  grant  an  injunction  upon  condition  that  the  value 
of  the  plaintiff's  property  be  paid  to  her,  leaving  to  the  plaintiff  the  right 
to  accept  that  amount,  or  to  enforce  her  rights  at  law.  The  right  of  the 
people  or  of  the  city  to  compel  the  removal  of  this  track  is  not  presented 
and  consequently  not  determined.  We  have  an  owner  of  abutting 
property  attempting  to  enforce  her  legal  rights  in  a  public  street  by  an 
appeal  to  a  court  of  equity ;  and  I  do  not  think  the  discretion  of  the  court 
of  equity  in  refusing  to  grant  an  injunction  was  improperly  exercised 
in  this  case. 

For  these  reasons,  I  concur  in  the  affirmance  of  the  judgment. 

O'BRIEN,  P.  J.,  and  LAUGHLIN,  J.,  concur. 

(109  App.  DlT.  T81.) 

PRESTON  r.  REINHART  et  aL 

(Snpreme  Court,  Appellate  DiTlsl<m,  Second  Department    December  29, 1906.) 

1.  Bummro  ahd  Loait  Associations — ^Natubb  or  Cokporation. 

A  building  association,  organized  under  Laws  1851,  p.  284,  c  122,  as 
Ritiended,  for  the  purpose  of  aiding  its  members  In  acquiring  real  estate, 
making  improvements  thereon,  and  the  accumulation  of  a  fund  to  be  re- 
turned to  Its  members  who  do  not  obtain  advances  on  their  shares  when  the 
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funds  to  the  credit  of  tbe  ehare  tball  unonnt  to  |100,  tbe  par  value  there- 
of, is  not  a  atock  corporation  as  defined  by  Oeneral  Oorporatlon  Law,  Lawa 
1892,  p.  1801,  c.  687,  |  8.  aabd.  2,  defining  a  stodc  oorporatlOD  as  one  baling 
stock  divided  Into  sharea,  but  is  a  mamberBbip  oorporatlon  to  which  tlw 
corporation  entity  dlacharges  Its  duties  by  acting  as  trustee  for  funds  con- 
tributed by  the  members  to  mature  the  shares  and  seeing  that  the  monejrs 
contributed  by  the  members  under  their  mntual  agreements  are  properly 
used  In  maturing  the  shares,  and  the  demands  of  equity  can  only  be  satis- 
fled  by  holding  each  member  to  his  contract,  not  so  much  with  tbe  cotpoia- 
tlon  as  with  the  Indlvldnal  membera. 

2.  Saicb — ^Insolvxitct — I^iabiutt  of  Bobbowixg  BIembis. 

A  building  association  organized  under  Laws  1851,  p.  234,  c.  122,  as 
amended,  entered  toto  a  contract  with  a  borrowing  member,  by  wliich  the 
member  anbscrlbed  for  stock  to  an  amoont  eqnal  at  par  to  the  sum  bor- 
rowed, pins  the  premlom  to  be  paid  for  the  loan,  and  agreed  to  pay  month- 
ly Installments  of  Interest  and  dues  nntll  tbe  shares  should  matnre.  The 
association  purchased  premises  for  the  member,  transferred  tbe  property 
to  him,  taking  a  bond  and  mortgage  to  secure  the  agreement.  The  mem- 
ber carried  out  his  contract  up  to  September  1st,  when  he  neglected  to  make 
the  paymenta  then  due.  On  September  18th  the  cwporation  passed  Into 
tbe  hands  of  a  receiver.  Held,  that  the  member  must  settle,  aooording  to 
the  letter  of  the  contract  as  of  tbe  date  of  tbe  recetv«rsbip. 

8.  Saue — CBEons. 

Tbe  member  could  not  be  treated  as  a  debtor  for  the  amount  advanced 
by  the  association,  crediting  him  with  all  that  had  been  paid  in  as  premi- 
um, interest,  etc.,  to  excess  of  the  legal  rate  of  toteieat  on  tbe  advance- 
ment 

4  Baioe — AssTTMPnoir  bt  Assooiatioit  of  Fbiob  MoKiOAflx — G^rr  ion  Excess 
OF  Interest  Paid  oit  Akount  Thebbof. 

A  building  association  purchasing  property  for  a  borrowing  membo:  aa- 
Bumed  a  mortgage  thereon.  The  mortgage  drew  5  per  cent,  interest  The 
member  paid  6  per  cent,  interest  on  the  entire  loan  made  to  him,  which  in- 
cluded the  amount  of  the  mortgage.  Held,  that  the  member  was  not  en- 
titled to  any  credit  by  reason  of  the  excess  of  toterast  {Mid  on  the  amount 
of  tbe  mortgage. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Charles  M.  Preston,  as  receiver  of  the  New  York  Building 
Loan  Banking  Company,  against  Charles  G.  Reinhart  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

William  H.  Hamilton,  for  appellants. 

Charles  W.  Dayton  (Joseph  R.  Bullen,  on  the  brief),  for  respondent. 

WOODWARD,  J.  This  case  involves  the  same  principles  as  those 
in  the  case  of  Preston  v.  Rockey,  96  N.  Y.  Supp.  857,  argued  at  the 
same  term,  as  well  as  the  case  of  Preston  v.  Willich,  96  N.  Y.  Supp. 
857,  submitted  at  the  October  term.  It  has  undergone  exhaustive  ex- 
amination and  presentation  on  the  part  of  learned  counsel,  but  without 
establishing  to  our  satisfaction  that  the  decisions  as  made  upon  the  opin- 
ion of  Gaynor,  J.,  in  Preston  v.  Lamano,  46  Misc.  Rep.  304,  93  N.  Y. 
Supp.  210,  adopted  in  the  Willich  Case,  are  wrong.  There  is  no  dispute 
as  to  the  facts.  The  questions  presented  relate  to  the  liability  of  the 
defendants  under  their  bond  and  mortgage  to  the  plaintiff  as  receiver 
of  the  New  York  Building  Loan  Banking  Company.  The  learned 
court  below  has  held  that  the  defendants  were  liable  under  their  bond 
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and  mortgage  for  all  that  was  due  according  to  the  terms  of  these  in- 
struments up  to  the  date  of  the  receivership,  being  relieved  of  further 
obligations  after  that  time,  while  tiie  defenduits  contend  that,  as  the 
company  failed  to  complete  its  contract,  they  are  to  be  treated  merely  as 
borrowers,  and  are  to  be  credited  with  all  that  they  may  have  paid  as 
interest  and  premiums  over  and  above  the  amount  actually  advanced  by 
the  corporation.  While  the  facts  differ  in  amount,  and  slightly  as  to 
details,  the  questions  of  law  are  not  different  in  any  of  these  cases,  and 
we  wiU  consider  the  facts  in  the  Reinhart  Case. 

The  New  York  Building  Loan  Banking  Company  was  organized  in 
1890,  under  the  provisions  of  chapter  122,  p.  234,  of  the  Laws  of  1851, 
as  amended,  and  did  business  at  No.  Ill  Fifth  avenue  in  the  borough 
of  Manhattan,  with  a  branch  oflSce  in  Brooklyn.  In  January,  1903,  pro- 
ceedings were  instituted  by  the  Attomepr  General  for  the  dissolution 
of  the  corporation  for  insolvency,  resultmg  in  the  appointment  of  the 
plaintiff  as  permanent  receiver  on  or  about  the  24th  day  of  February, 
1904.  The  objects  for  which  the  corporation  was  formed,  as  set  forth 
in  its  articles  of  association,  were,  among  other  things : 

"The  accnmnlatlon  of  a  fond  for  tbe  purchase  of  real  estate,  the  erection  of 
bnildlngB,  making  any  other  ImproTements  on  lands  and  paying  ofT  In- 
cninbrances  thereon,  or  to  aid  Its  members  in  acquiring  real  estate,  making 
Improvements  thereon,  and  removing  incumbrances  therefrom;  and  the  ac- 
cnmnlatlon of  a  fund  to  be  returned  to  its  members  who  do  not  obtain  ad- 
vances on  their  shares,  when  the  funds  of  the  corporation  to  the  credit 
such  share  shall  amount  to  $100  a  share,  which  is  the  full  or  par  value  of  a 
share,  and  for  the  transaction  of  the  general  business  of  a  building,  mutual 
loan,  and  accumulating  fund  association."    Article  2. 

It  is  provided  that  any  person  subscribing  for  or  in  any  way  becom- 
ing the  owner  of  one  or  more  shares  of  the  capital  stock  of  this  corpora- 
tion shall  become  a  member  thereof,  and  as  such  shall  become  entitled 
to  all  the  benefits  and  privileges  and  subject  to  all  the  liabilities  and 
duties  of  membership.    Article  3. 

It  seems  clear  that  the  New  York  Building  Loan  Banking  Company 
is  not  a  stock  corporation  in  the  proper  use  of  that  term,  but  is  a  mem- 
bership corporation  (see  section  3,  subd.  2,  General  Corporation  Law 
[Laws  1892,  p.  1801,  c.  687]),  in  which  the  corporate  entity  discharges 
its  duties  by  acting  as  trustee  for  funds  contributed  by  its  members  to 
mature  or  bring  to  par  the  so-called  shares  of  stock.  When  any  share 
of  stock  of  a  particular  class  has  reached  the  value  of  $100,  the  member- 
ship based  upon  such  share  comes  to  an  end  by  the  corporation  paying 
over  the  $100  to  the  subscriber,  or  by  transferring  the  property  which 
has  been  purchased  through  the  advances  made  by  the  corporation. 
There  is  no  authority  for  continuing  the  investment  and  increasing  the 
value  of  the  share.  There  is  no  authority  for  declaring  dividends  out 
of  the  surplus  profits.  All  that  the  corporation  has  to  do  with  the  trans- 
action is  to  husband  the  funds  and  accumulate  the  contributions, 
whether  in  the  form  of  interest,  premiums,  forfeitures,  or  fines,  and  to 
pay  them  over  whenever  the  shares  have  become  of  the  value  of  $J00; 
so  that  in  dealing  with  the  equities  in  these  cases,  in  an  action  for  the 
foreclosure  of  the  mortgage  given  by  the  defendants,  we  are  not  to 
consider  the  corporation  as  a  business  corporation,  in  the  sense  that  it 
is  entitled  to  the  privileges  of  a  stock  corporation,  like  those  of  a  bank 
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or  trust  company.  The  corporation,  as  a  corporation,  has,  in  theory  at 
least,  no  interest  in  the  funds  in  its  control.  It  is  created  purely  for 
the  purpose  of  transacting  the  business  of  a  large  group  of  people,  and 
enabling  them,  through  mutual  contributions,  to  accomplish  results 
which  in  their  individual  capacities  they  would  be  unable  to  accomplish. 
On  the  one  hand,  the  cor^ration  says  to  tihe  man  who  wants  a  home 
that,  if  he  will  give  a  certain  premium  for  the  privilege,  the  corporation 
will  advance  the  money  necessary  to  place  him  in  possession  of  the 
home,  will  give  him  the  present  utility  value  of  his  investment,  and  will 
enable  him,  through  a  series  of  small  payments,  to  mature  the  stock, 
which  will  pay  the  obligation,  including  the  premium ;  while  to  the  man 
who  is  seeking  an  investment  it  says  that  it  will  undertake  to  collect  all 
premiums,  interest,  fines,  etc.,  placing  them  in  a  common  fund,  for  the 
purpose  of  bringing  the  value  of  his  shares  up  to  $100  at  the  earliest 
possible  moment,  and  this  is  the  inducement  for  the  nonborrowing 
member  to  contribute  his  money  to  be  presently  used  by  the  borrowing 
member.  The  latter,  while  in  fact  a  borrower,  is  at  the  same  time  an 
investor.  He  is  contributing  his  money,  whether  in  dues  upon  his 
shares,  in  premiums  or  interest,  to  the  maturing  of  his  shares  and  the 
payment  of  his  indebtedness,  and  he  is  doing  this  upon  the  implied 
promise  of  each  member  that  he  will  live  up  to  the  requirements  of 
his  contract  The  corporation  is  not  there  for  the  purpose  of  earn- 
ing dividends  upon  shares  of  stock,  but  for  the  purpose  of  seejng  that 
the  moneys  contributed  by  the  members,  under  the  terms  o^/tneir  mu- 
tual agreements,  are  properly  used  in  maturing  the  sharj^f  and  if  the 
questions  presented  upon  this  appeal  are  considered  from  this  stand- 
point, it  is  plain  that  the  demands  of  equity  can  be  satisfied  only  by 
holding  each  member  to  his  contract,  not  so  much  with  the  corpora- 
tion as  with  the  individual  members.  The  funds  have  all  been  con- 
tributed by  the  members  directly  or  indirectly,  the  corporation  has 
no  equities  in  the  funds  in  its  control,  and  the  obligation  of  each  mem- 
ber to  every  other  member  demands  that  there  should  be  a  carrying  out 
of  the  contract  up  to  the  time  that  the  corporation  ceased  to  do  busi- 
ness. AH  the  cases  agreed  that  the  affairs  of  the  corporation  must 
be  adjusted  as  of  the  date  of  the  receivership  (Roberts  v.  Cronk,  94 
App.  Div.  171,  175,  88  N.  Y.  Supp.  103,  and  authority  cited) ;  and  to 
say  that  the  defendants  may  absolve  themselves  from  the  obligations 
of  membership,  and  treat  themselves  as  mere  borrowers,  to  be  CTcdited 
with  all  premiums,  etc.,  in  excess  of  the  legal  rate  of  interest  upon  the 
advances  made  by  the  corporation,  is  for  the  court  to  invade  the  rights 
of  nonborrowing  members  and  to  make  for  the  defendants  a  better 
contract  than  they  contemplated  when  they  entered  into  the  corpora- 
tion as  members. 

It  is  true,  as  suggested  by  Mr.  Justice  Williams  in  Hall  v.  Stowdl, 
75  Ak).  Div.  21,  22,  77  N.  Y.  Supp.  953,  954,  that  the  premiums  bid 
and  exacted  in  these  cases  constitute — 

"An  exorbitant  compensation  agreed  to  be  paid  tor  the  nse  of  th«  money,  oon- 
slderlng  all  the  payments  to  be  made  by  tbe  defendant,  bat  the  Leglglatnre 
has  legalized  such  agreements,  and  if  parties  will  enter  Into  them  they  must 
take  the  consequences." 


Digitized  by 


Google 


Sup.  Ct)  ntBSTOir  t.  bktnhabt.  855 

However,  there  is  in  these  exorbitant  charges  for  premiums,  etc, 
an  element  of  advantage  to  the  borrower  in  his  relation  as  an  investor. 
He  is  contributing  his  proportion  to  the  earlier  maturing  of  his  stock, 
\^hich  is  to  pay  his  indebtedness.  The  more  he.  pays  in  premiums,  fines, 
and  penalties,  the  less  he  will  be  required  to  pay  in  interest;  for  the 
term  of  his  interest  payments  depends  upon  the  time  that  the  stock 
shall  be  matured,  and  while  experience  has  demonstrated  in  not  a  few 
cases  that  the  burden  is  out  of  all  proportion  to  the  benefits  derived, 
it  is  a  contract  which  is  not  lacking  in  dements  of  mutuality,  and  there 
is  no  reason  in  law  or  in  equity  why  one  who  has  entered  into  a  contract 
of  membership  in  one  of  these  associations  should  not  be  required  to 
conform  to  the  letter  of  his  contract  up  to  the  time  that  the  corpora- 
tion is  unable  to  perform  its  obligations.  That  is  the  only  way  in  which 
each  member  can  be  placed  upon  an  exact  equality  in  accord  with  his 
implied  agreement  with  every  other  member. 

In  the  case  at  bar  the  defendants'  assignors,  parties  named  White, 
had  api^ied  to  the  corporation  for  an  advance  to  enable  them  to  ac- 
quire a  house  and  lot  on  Forty-First  street,  Brooklyn,  and  had  sub- 
scribed for  45}^  class  A  shares  in  the  company,  and  the  corporation 
had  issued  to  diem  the  usual  certificate  for  45^  dass  A  shares  and  the 
usual  passbcwk,  in  which  the  monthly  payments  to  be  made  were  to  be 
entered.  The  corporation  purchased  the  premises  for  the  Whites  and 
transferred  the  property  to  them,  receiving  back  the  usual  bond  and 
mortgage.  The  transaction  was  carried  on  in  the  usual  manner  until 
1897,  when  the  defendants  took  the  place  of  the  Whites ;  the  certificate 
and  passbook  and  the  property  being  transferred  to  them  anda  new  bond 
and  mortgage  executed  by  them  in  all  respects  similar  to  the  bond  and 
mortgage  executed  by  the  Whites.  This  bond  and  mortgage  was  for 
the  sum  of  $4,533,  the  par  value  of  the  stock,  the  amount  being  ob- 
tained as  follows:  Cash  paid  by  the  corporation,  $1,100;  underlying 
mortgages,  $3,100;  premium  charged  on  loan,  $733;  nudcing  a  total 
of  $4,933,  from  which  was  deducted  $400  paid  by  the  member,  leaving 
the  amount  of  the  bond  and  mortgage  $4,533,  as  above  stated.  Sub- 
sequently tihe  corporation  paid  $400  on  the  prior  mortgages,  making 
the  net  cash  advance  $1,100  and  the  amount  of  the  prior  mortgages 
$2,700.  On  becoming  members  of  the  corporation  the  defendants' 
assignors  agreed  to  abide  by  the  by-laws  and  artides  of  association, 
and  to  make  monthly  payments,  which  should  indude  the  dues  on  the 
shares  iutscribed  for  and  the  interest  charges  until  said  shares  should 
mature.  The  bond  and  mortgage,  conditioned  upon  the  by-laws  and 
articles  of  association,  required  the  defendants  to  pay  interest  and 
dues  as  follows :  Interest  monthly  at  the  rate  of  6  per  cent.,  per  annum 
(m  $4,533,  which,  as  has  already  been  pointed  out,  included  the  ad- 
vances, the  amount  of  the  underlying  mortgages,  and  the  premium  bid 
for  the  present  possession  of  the  funds  and  credit,  amounting  to  $22.67 ; 
dues  numthly  on  45^  shares  at  the  rate  of  25  cents  per  share,  which 
induded  shares  issued  to  cover  the  premium  of  $733,  amounting  to 
$11.83,  or  a  total  of  $34  per  month.  The  contract  as  thus  expressed 
was  carried  out  by  botih  parties  up  to  the  1st  of  September,  1903,  when 
the  defendants  neglected  to  make  the  payments  then  due,  and  on  the 
13th  day  of  September  of  the  same  year  the  corporation  ceased  to  man- 
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age  its  own  business,  the  temporary  receiver  going  into  possession  on 
the  following  day,  and  the  court  below  has  held,  follawing  the  decision 
in  Preston  v.  Lamano,  46  Misc.  Rep.  304,  93  N.  Y.  Supp,  210,  that 
the  defendants  must  settle  according  to  the  letter  of  their  ooatract 
as  of  the  13th  day  of  September,  1903. 

When  it  is  remembered  that  the  defendants,  in  common  with  others, 
had  entered  into  these  contracts  under  the  authority  of  the  L^sla- 
ture,  each  having  agreed  to  pay  a  premium,  with  fines  and  penalties, 
under  the  conditions  named  in  the  contract,  why  should  any  one  of  them 
be  permitted  to  renounce  tiie  duties  and  obligations  of  membership 
under  the  plea  of  an  equitable  adjustment?    Every  member  who  has 
been  contributing  his  payments  has  been  doing  so  upon  the  assurance 
that  every  other  member  was  to  do  the  same  thing  under  penalty  of 
foreclosure,  the  imposition  of  fines,  or  other  conditions  named  in  the 
agreement ;  and  it  would  be  a  strange  perversion  of  the  jurisdiction  of 
a  court  of  equity  to  permit  these  defendants  to  avoid  their  obligations, 
deliberately  entered  into,  by  treating  them  merely  as  debtors  for  the 
amount  of  money  advanced  by  the  corporation,  and  crediting  them 
with  all  that  has  been  paid  in  as  premium,  interest,  etc,  in  excess  of 
the  legal  rate  of  interest  upon  such  actual  advances.    This  was  not 
the  contract,  this  was  not  within  the  contemplation  of  the  parties  at 
the  time  the  agreement  was  entered  into,  and  it  would  deprive  the  non- 
borrowing  members  of  their  right  to  share  in  the  earnings  of  the  cor- 
poration m  the  maturing  of  thieir  shares.    The  defendants  have  had 
the  advantage,  presumably,  of  the  payments  made  on  account  of  the 
premiums  in  the  work  of  maturing  their  shares;  all  of  the  income  of 
the  corporation,  in  excess  of  expenses,  in  theory  at  least,  has  been  de- 
voted to  the  maturing  of  the  various  classes  of  stock ;  and  the  amount 
which  the  defendants  have  contributed  in  excess  of  the  interest  on 
the  advancements  has,  if  it  has  been  properly  disposed  of,  gone  to 
increase  the  value  of  the  shares  which  represent  the  defendants'  inter- 
est in  the  corporation.    As  investors  they  have  had  the  benefit  of  their 
payments,  and  they  are  asking  to  avoid  the  obligations  under  which 
they  have  had  these  benefits,  and  to  deprive  the  nonborrowing  mem- 
bers of  their  right  to  share  in  the  profits  which  they  had  a  right  to  ex- 
pect from  the  premiums  and  other  sources  of  revenue  of  the  corpora- 
tion, which  was  pledged  to  devote  these  to  the  maturing  of  the  shares. 

We  are  equally  persuaded  that  the  defendants  are  not  entitled  to 
any  credit  on  the  score  of  the  excess  on  interest  paid  on  the  underly- 
ing mortgages.  If  the  underlying  mortgages  commanded  but  5  per 
cent,  interest,  while  the  defendants  paid  6  per  cent  on  the  contract, 
that  was  an  advantage  to  the  corporation,  representing  the  members 
of  the  corporation  generally,  and  the  excesS  would  simply  go  to  the 
fund  devoted  to  the  maturing  of  the  shares.  The  cases  of  Riggs  v. 
Carter,  77  App.  Div.  580,  79  N.  Y.  Supp.  177,  and  Roberts  v.  Cronk, 
supra,  affirmed  on  opinion  below  182  N.  Y.  646,  76  N.  E.  1133,  aflford 
authority  for  the  decisions  already  rendered,  and  we  should  have  been 
content  to  rest  our  determination  upon  the  opinion  of  Mr.  Justice  Gay- 
nor,  had  it  not  been  for  the  urgency  with  which  the  appellants  have 
contended  that  there  was  error  in  that  decision. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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PBBSTON  T.  WILUGH  «t  aL 
(Supreme  Ooort,  Appellate  Divlalon,  Second  Department    December  20, 1906.) 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Charles  M.  Preston,  as  receiver  of  the  New  York  Build- 
ing Loan  Banking  Company,  against  Charles  Willich  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER, RICH,  and  MILLER.  JJ. 

William  Raimond  Baird,  for  appellants. 
Charles  W.  Dayton,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  authority 
of  Preston  v.  Reinhart  (decided  herewith)  96  N.  Y.  Supp.  861. 


PRESTON  ▼.  ROCKBY  et  aL 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    December  29, 1906.) 

Appeal  from  Special  Term,  Kings  Covnty. 

Action  by  Charles  M.  Preston,  as  receiver  of  the  New  York  Build- 
ing Loan  Banking  Company,  against  Maud  E.  Rockey  and  Walter  S. 
Rockey.    From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER.  JJ. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  authority 
of  Preston  v.  Reinhart  (decided  herewith)  96  N.  Y.  Supp.  851. 


a09  App.  DlT.  83a) 

O'BRIEN  T.  BROOKLYN  HEIGHTS  E.  00. 

(Supreme  Court,  Appellate  DlTlalon.  Second  Department    December  29,  1906.) 

CABBIKBS — ^INXUBT  to  PaSSKNOKB — COKTBIBUTOIBT  NBOUOEITOB — EVIDEHCB. 

A  passoiger  who,  after  alighting  from  a  trolley  car  of  defendant  found 
one  of  its  trains  blocking  the  way,  and  after  waiting  a  while  for  it  to  more, 
during  which  time  several  paMengers  from  such  car  crossed  the  train  by 
going  over  the  platform  of  one  of  Its  cars,  was  Injured  by  the  train  start- 
ing up  on  signal  from  the  conductor  white  she  was  crossing  it  cannot  be 
held  to  have  been  guilty  of  contributory  negligence  as  matter  of  law ;  she 
testifying  that  she  started  to  cross  on  tiie  conductor  calling  to  her,  as  she 
stood  beside  the  train,  to  "Come  ahead  1"  as  this  authorized  a  finding  that 
he  assured  her  it  was  safe  to  attempt  to  cross. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  9,  Cent  Dig.  Carriers,  U  1367- 
1861,  1402;   vol.  41,  Cent  Dig.  Railroads,  {  107S.] 

Appeal  from  Kings  Ck>unty  Court 

Action  by  Mary  O'Brien  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  dismissing  the  oon;iplaint  at  the  close 
of  the  case,  plaintiff  app^s.    Reversed. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Edmund  Fletcher  Driggs,  for  appellant, 
I.  R.  Oeland*,  for  respondent 

HIRSCHBERG,  P.  J.  The  court  refused  to  dismiss  the  complaint 
at  the  close  of  the  plaintifTs  case,  but  granted  a  motion  to  dismiss  at 
the  close  of  the  case  on  both  sides,  saying : 

"It  appears  upon  the  evidence  In  this  case  that  the  plaintiff  attempted  to 
alight  from  the  train  while  It  was  In  motion,  and  In  doing  so  contributed  to 
the  accident" 

The  circumstances  are  peculiar,  but  it  certainly  cannot  be  said  that 
the  plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law. 
She  had  gone  to  Brighton  Beach  from  Brooklyn  on  one  of  the  defend- 
ant's trolley  cars,  and  on  alighting  on  the  platform  at  the  beach,  directly 
opposite  the  Brighton  Beach  gate,  found  one  of  the  elevated  trains  of 
the  defendant  blocking  the  way.  It  consisted  of  four  cars,  and  she 
was  standing  opposite  the  middle  of  the  train.  She  waited  awhile  for 
the  train  to  pass,  and  during  that  period  three  other  passengers  on  the 
trolley  car  crossed  the  train  by  going  up  the  steps  of  one  of  the  cars, 
over  the  platform,  and  down  the  other  side.  She  testified  that  the  con- 
ductor of  the  train  was  standing  on  the  ground  on  the  side  of  the  train 
opposite  her,  and  called  to  her  to  "Come  ahead!"  Whereupon  she 
started  to  cross  the  train,  but  as  she  was  about  to  descend  on  the  far 
side  the  train  was  suddenly  started  so  as  to  throw  her  to  the  ground, 
inflicting  the  injuries  of  which  she  complains.  Her  sister  was  with 
her  at  the  time,  and  crossed  the  train  safely  just  ahead  of  her,  and 
by  her  testimony  corroborated  the  plaintiff's  version  of  the  occurrence. 

The  conductor  admitted  that  he  saw  the  plaintiff  and  her  sister  get 
on  the  train  and  that  he  gave  the  signal  to  the  motorman  to  start  3ie 
train,  but  he  denied  that  he  invited  them  or  either  of  them  to  come 
across.    He  testified : 

"I  seen  nobody  but  these  two  young  ladies  get  on  board,  bo  I  thought  they 
were  passengers  on  the  middle  of  the  platform,  so  I  gave  my  signal  to  the 
motorman  to  go  ahead  when  they  were  on  the  platform.  In  the  meantime 
one  stepped  down  and  the  other  rushed  to  get  down.  •  •  •  Both  were 
on  the  platform ;  one  on  the  third  step  and  the  other  behind  her.  I  signaled 
him  to  go  ahead.  In  the  meantime  one  kind  of  stepped  off,  and  the  other — 
the  train  started  the  least  bit — and  the  other  she  fell  off,  and  she  fell  on  her 
hands  and  knees." 

Taking  all  the  evidence  together,  it  is  quite  obvious  that  the  jury 
might  have  concluded  that  the  defendant  had  invited  the  plaintiff  to 
cross  the  train  which  was  blocking  her  path,  and  had  started  the  train, 
to  her  injury,  while  she  was  in  the  act  of  doing  so.  For  any  damages 
occasioned  in  that  manner  the  defendant  would  certainly  be  liable.  'The 
question  was  one  of  fact  In  the  case  of  Sheridan  v.  Baltimore  &  O. 
Ry.  Co.  (Md.)  60  Atl.  280,  it  was  held  that,  in  an  action  for  injuries 
sustained  by  plaintiff  owing  to  the  starting  of  a  train  while  he  was  at- 
tempting to  cross  by  getting  upon  the  bumpers  between  cars  on  a  state- 
ment of  the  brakeman  that  there  was  plenty  of  time,  the  question  of  con- 
tributory negligence  was  for  the  jury.    Sere  the  case  is  much  strong- 
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er  for  the  plaintiff,  inasmuch  as  it  might  be  found  on  all  the  evidence 
that  the  plaintiff  was  assured  by  the  employ^  in  charge  of  the  train 
that  it  was  safe  to  attempt  to  cross  it,  and  that  the  train  was  set  in  mo- 
tion by  the  act  of  that  employ^  while  she  was  acting  in  his  presence  upon 
such  assurance  of  safety. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  abide  the  event.    All 
^oncnr. 


(IM  App.  Dlv.  885.) 

8ANFORD  V.  BRONSON  et  aL 

(Sopreme  Conrt,  Appellate  Division,  Second  Department    December  29,  1906.) 

Attobnkt  aitd  Clixnt — OoifPERSATioN  or  Attobnkt. 

An  attorney  employed  to  conduct  proceedings  under  a  statute  tor  the 
drainage  of  swamp  lands  Is  entitled  to  recover  for  services  rendered  In 
litigation  Involving  the  validity  of  the  statute  and  appeals  necessitated  In 
snch  proceedings,  where  the  clients  knew  of  the  litigation  and  of  the  attor- 
ney's appearance  in  good  faith  In  their  behalf,  In  support  of  the  validity 
of  the  <mly  statute  authorizing  the  proceedings,  though  he  failed  to  ac- 
complish the  result  desired  because  of  the  statute  being  declared  Invalid. 
[Bd.  Note. — For  cases  In  point,  see  vol.  5,  Cent.  Dig.  Attorney  and  CUeat. 
H  817,  821.] 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  Ferdinand  V.  Sanford  against  Elias  F.  Bronson.  and  oth- 
ers. From  a  judgment  for  plaintiff,  and  from  an  order  den3dng  a  mo- 
tion for  a  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Henry  Bacon,  for  appellants. 
A.  S.  Tompkins,  for  respondent 

WOODWARD,  J.  The  plaintiff  is  a  lawyer,  and  brings  this  action 
to  recover  for  professional  services  rendered  to  or  in  behalf  of  the  de- 
fendants in  an  effort  to  drain  certain  swamp  or  bog  lands  in  the  towns 
of  Chester  and  Blooming  Grove  in  Orange  county,  under  the  provisions 
of  chapter  384,  p.  227,  of  the  Laws  of  1895.  This  was  an  act  enacted 
in  pursuance  of  the  provisions  of  section  7  of  article  1  of  the  Constitu- 
tion of  this  state  as  amended  in  1894,  and  the  evidence  warrants  a  find- 
ing that  the  defendants,  acting  through  a  cc»nmittee  of  three  of  their 
number,  consulted  the  plaintiff  in  May,  1895,  in  reference  to  the  drain- 
age of  their  lands,  and  that  the  plaintiff  at  first  suggested  a  voluntary 
arrangement  among  the  persons  interested;  that  he  drew  up  a  peti- 
tion, m  which  three  of  the  landowners  were  constituted  a  committee 
or  agents  of  the  subscribers  to  receive  and  use  for  the  purpose  of  de- 
veloping a  drainage  system  the  moneys  which  should  be  subscribed. 
This  scheme  failed  to  produce  the  desired  result,  less  than  $1,000  be- 
ing subscribed,  and  it  was  then  agreed  among  the  subscribers  that  a 
?roceeding  should  be  instituted  under  the  provisions  of  the  statute, 
'he  plaintiff  undertook  the  work,  prepared  the  petition,  which  was 
subscribed  by  the  defendants  and  several  others  who  have  since  died, 
and  secured  the  ai^ointment  of  the  commissioners  provided  by  the  stat- 
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ute.  ■  He  advised  the  commissioners,  and  generally  conducted  the  pro- 
ceedings looking  to' the  accomplishment  of  uie  end  desired  by  the  defend- 
ants and  for  which  he  was  employed,  and  when  the  work  had  progressed 
well  toward  completion,  and  it  became  necessary  to  enforce  the  collec- 
tion of  the  assessments  made  upon  the  various  properties  supposed 
to  be  benefited  by  the  improvement,  some  of  the  property  owners  in- 
volved, but  who  were  not  among  the  petitioners,  contested  the  assess- 
ment and  raised  the  question  of  the  constitutionality  of  the  statute. 
The  plaintiff  appeared  before  the  County  Court,  where  the  question  was 
originally  raised,  and  succeeded  in  having  the  act  sustained.  The  case 
was  appealed  to  the  Appellate  Division,  where  the  plaintiff  appeared 
in  behalf  of  the  commissioners  and  in  the  general  pursuance  of  the 
object  for  which  he  was  originally  retained.  At  this  point  the  pro- 
ceedings were  condemned  as  not  being  authorized  by  the  Constitution, 
and  the  plaintiff,  after  consultation  with  such  of  the  defendants  as 
appeared  upon  his  invitation,  and  with  the  authorization  of  the  land- 
owners who  had  been  originally  held  out  as  acting  as  a  committee  or 
as  agents  of  the  defendants,  appealed  to  the  Court  of  Appeals,  where 
the  decision  of  the  Appellate  Division  was  affirmed.  The  defendants, 
while  conceding  the  original  employment,  now  contend  that  they  nev- 
er authorized  the  plaintiff  to  appear  in  these  several  appeals ;  but  the 
evidence  is  not  disputed  that  none  of  them  ever  withdrew  from  the 
effort  to  bring  about  the  drainage  of  their  land,  and,  as  this  was  the 
general  object  for  which  the  plaintiff  was  employed,  it  seems  to  us  that 
they  are  hardly  in  a  position  to  repudiate  his  acts  in  endeavoring  to 
sustain  the  statute.  There  can  be  no  doubt,  from  the  evidence,  that 
each  of  the  defendants  knew  of  the  course  of  events,  knew  that  the  ap- 
peals were  being  taken,  and  that  the  plaintiff  was  appearing  in  their 
behalf,  in  support  of  the  only  statute  which  would  enable  them  to  ac- 
complish the  object  which  they  had  in  view,  and  we  can  see  no  justifi- 
cation for  the  contention  of  the  appellants  that  the  appeals  were  looked 
after  by  the  plaintiff  without  their  consent 

Upon  the  trial,  the  learned  court  instructed  the  jury  that  they  could 
not  award  any  compensation  to  the  plaintiff  for  services  which  he  per- 
formed in  securing  the  appointment  of  the  commissioners,  etc.,  it  be- 
ing contemplated  by  the  statute  and  by  the  contract  of  his  employment 
that  such  services  should  be  included  in  the  cost  of  the  improvement 
and  paid  for  by  the  money  raised  upon  the  assessment  for  benefits; 
but  it  was  stated  as  the  law  that  the  plaintiff  might  recover  for  those 
services  which  he  was  called  upon  to  perform  in  behalf  of  the  defend- 
ants in  an  effort  to  sustain  the  law,  if  the  jury  should  find  from  the 
evidence  that  he  was  employed  by  them  for  this  purpose,  and  the  juiy 
has  found  in  plaintiff's  favor,  deducting  about  $300  from  his  claim 
for  services.  We  are  of  opinion  that  the  evidence  suj^rts  this  find- 
ing, and  that  the  fact  that  the  plaintiff  failed,  by  reason  of.  the  uncon- 
stitutionality of  the  statute,  to  accomplish  the  result  desired  by  the 
defendants,  cannot  be  permitted  to  defeat  his  recovery  for  services  per- 
formed in  good  faith,  and  in  the  exercise  of  reasonable  judgment.  Stat- 
utes are  presumed  constitutional,  and  it  would  be  a  harsh  rule  which 
made  an  attorney's  compensation  depend  upon  the  constitutionality  of 
the  statutes  under  which  he  attempted  to  serve  the  ends  of  his  clients. 
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The  plaintiff's  daitn  for  disbursements,  including  $600  which  he  ad- 
vanced to  the  commissioners,  was  likewise  litigated,  and  the  court  in- 
structed the  jury  that  it  could  not  reimburse  Uie  plaintiff  for  this  ad- 
vancement, but  permitted  a  recovery  for  actual  disbursements  in  con- 
nection with  the  appeals,  and  we  are  persuaded  that  the  verdict  of  the 
jury  in  this  respect  ought  not  to  be  disturbed. 

We  do  not  find  reversible  error  in  the  case,  and  conclude^  that  the 
judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


(109  App.  DlT.  81f>.) 

SPAETH  T.  MANHATTAN  EX.  CO. 

(Supreme  Ooort,  Appellate  Division,  Second  Department.    December  20,  1906.) 

Oabbikbs— INJTJBT  TO  Passenoeb— Oabi  Requibed  or  Passenocb. 

In  an  action  tor  injuriee  to  a  passenger,  owing  to  ber  foot  baring  cangbt 
In  a  strand  or  loop  of  a  car  mat,  tbwe  being  evidence  tbat  tbe  mat  was 
practically  worn  ont,  it  was  not  Incnmbent  on  plaintiff  to  prove  tbat  tbe 
particular  strand  or  loop  had  been  In  a  dangerous  condition  long  enongb 
to  cbarge  defendant  with  conatmctive  notice. 
[Dd.  Note.— For  cases  In  point,  see  voL  9,  Oent  Dig.  Carriers,  i  1261.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Anna  E.  Spaeth  against  the  Manhattan  Railway  Company. 
From  a  judgment  in  favor  of  defendant,  and  from  an  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Aaron  J.  Colnon,  for  appellant. 
Alfred  E.  Mudge,  for  respondent. 

HIRSCHBERG,  P.  J.  The  court  erred  in  its  charge  to  the  jury 
that  the  plaintiff  was  required  by  law  to  prove  that  the  particular  strand 
or  loop  in  the  car  mat  which  tripped  her  had  been  in  a  dangerous  condi- 
tion long  enough  to  charge  the  defendant  with  constructive  notice.  She 
was  a  passenger  on  one  of  the  defendant's  elevated  trains,  and  while 
passing  from  one  car  to  another,  looking  for  a  seat,  was  tripped  and 
somewhat  injured  while  stepping  on  the  usual  woven  rope  or  hemp  mat. 
The  general  trend  of  the  evidence  indicates  that  one  of  the  strands  stuck 
up  in  the  form  of  a  loop,  and  that  she  caught  her  foot  in  it  The  alle- 
gation in  the  complaint  is  that  "her  foot  was  caught  by  a  defective 
mat."  The  evidence  of  the  plaintiff,  if  believed  by  the  jury,  would 
tend  to  establish  the  fact  that  the  mat  was  practically  worn  out,  and 
that  it  was  "hoUowirii,"  "warped  off,"  and  "worn  thin  and  loopy."  The 
court  charged  the  jury  in  reference  to  the  particular  loop  which  caused 
the  plaintiff's  fall  that  she  must  show  as  a  condition  of  recovery  that 
"it  had  existed  for  such  a  length  of  time  that  the  railroad  company  in 
the  exercise  of  reasonable  care  ought  to  have  ascertained  that  it  was 
there."    He  further  charged  as  follows : 

"I  charge  you  that  tbe  general  worn  condition  of  tbe  mat,  If  you  find  It 
was  generally  worn,  worn  down,  and  hoUowlsb,  tbat  there  Is  not  any  proof 
here  which  justifies  you  In  finding  tbat  that  of  Itself  occasioned  this  Injury. 
The  plaintiff  herself  says  In  ber  complaint  and  In  her  testimony  here  that  it 
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was  some  strand — some  loop — which  tripped  her.  I  charge  yon  tbat  tbe?  nrast 
show  tbat  the  condition  that  had  existed  for  such  a  length  of  time  ander  the 
mlefl  I  have  laid  down  to  yon  tbat  the  defendant  was  gnllty  of  negligence  is 
not  baying  repaired  it" 

And  he  finally  charged  that: 

"If  the  thing  happened  right  on  tbla  spot,  if  her  foot  spread  np  ilila  loc^ 
then  It  could  not  have  been  there  for  sncb  a  length  of  time  that  the  defendant 
is  negligent" 

It  is  for  the  jury  to  say  whether  the  mat  was  so  worn  out  by  lapse 
of  time  that  it  was  dangerous ;  and,  if  it  was  so  badly  worn  that  a  pa- 
son  by  the  mere  act  of  stepping  on  it  could  raise  a  loop  which  would  trip 
the  foot,  the  jury  might  well  say  that  the  length  of  tune  and  the  gener- 
al defective  condition  furnished  reasonable  notice  of  the  danger.  The 
strands  do  not  rise  from  the  presence  of  a  foot  in  the  use  of  new  mats, 
and  it  cannot  be  held  that  in  an  old  mat  each  strand  may  throw  a  pas- 
senger and  then  be  cut  away  without  creating  any  liability  for  care- 
lessness. If  the  plaintiff's  foot  spread  up  the  loop  which  threw  her, 
it  is  a  fair  inference  that  the  generally  worn  out  condition  of  the  mat 
caused  it  to  do  so,  and  a  jury  could  conclude  that  such  worn  out  condi- 
tion was  therefore  the  direct  cause  of  the  accident.  In  Ronillon  v. 
Wilson,"  29  App.  Div.  307,  51  N,  Y.  Supp.  430,  it  was  held  that  knowl- 
edge of  the  rotten  condition  of  one  portion  of  a  platform  imposed  an 
obligation  to  examine  and  ascertain  the  condition  of  the  entire  struc- 
ture.   The  principle  of  that  decision  applies  here. 

The  judgment  and  order  should  be  reversed. 

Judgmoit  and  order  reversed,  and  new  trial  granted;  ooets  to  abide  the 
event    All  concur. 


fllO  App.  Dlv.  e».) 

In  re  PHELPS. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    December  29, 1S06.) 

1.  MXTNICnPAL  CkAPOSATIONS — ^ASSBSSXXNTS  FOB  iMPBOVEKKirr — RbVIKW  OH  CB- 

TIOaABI. 

On  certiorari  to  review  an  assessmoit  for  a  street  improvement  tbe  ob- 
jection that  the  premises  assessed  were  not  benefited  does  not  present  • 
question  of  law,  unless  the  determination  fixing  the  assessment  district 
was  not  supported  by  competent  proof,  or  was  oppKised  by  a  strong  pre- 
ponderance of  the  evidence;  Code  Civ.  Proc.  {  2140,  providing  tbat  tb« 
questions  to  be  determined  by  tbe  court  on  the  hearing  shall  be  whether 
there  was  any  competent  proof  authorizing  the  determination,  or,  if  there 
was,  whether  there  was  a  preponderance  against  it 

2.  Sahb — AaBsaauvsT  Distbiot. 

In  tbe  center  of  a  street  there  was  a  grass  plot  extending  some  distance 
al<Hig  tbe  street  On  tbe  street  being  improved,  only  one  side  up  to  tbe 
grass  plot  was  improved.  The  travel  had  been  mainly  on  tbat  side,  and 
the  other  side  was  a  small  traveled  roadway  used  to  reach  tbe  property  on 
tbat  side.  Held  not  to  show  tbat  there  was  such  error  in  including  tbe 
property  on  tbe  side  of  the  street  not  improved  In  the  aaseeament  district 
made  to  include  tbe  property  fronting  on  the  street  as  would  warrant  tbe 
court,  on  certiorari,  to  disturb  the  determination  fixing  the  district 

8,  Bajcb — ^BEiranT  to  Pbopebtt. 

The  assessment  of  all  tbe  property  in  the  district  In  proportion  to  tbe 
number  of  Uoeal  feet  of  frontage  on  the  street  was  not  so  unequal,  as  to 


Digitized  by 


Google 


Sup.   Ct)  IH  BB  FHELF8.  863 

jvBOty  tbe  court  on  certiorari  to  review  the  aMenment  to  dlstnrb  tbe  ap- 
portionment, thongh  the  property  fronting  on  tbe  side  of  tbe  street  not 
Imi^oved  was  not  equally  benefited  witb  tbe  other  property. 

Api>lication  by  Lillie  £.  Phelps  for  a  writ  of  certiorari  to  the  board 
of  trustees  of  uie  village  of  White  Plains  to  review  an  assessment 
against  petitioner's  property.    Assessment  confirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Frederick  W.  Clark,  for  petitioner. 
H.  T.  Dykman,  for  respondents. 

JENKS,  J.  This  is  a  certiorari  to  review  proceedings  tinder  chap-' 
ter  353,  p.  763,  Laws  1899,  amended  by  chapter  497,  p.  1178,  Laws 
1900,  by  the  trustees  of  the  village  of  White  Plains  in  laying  an  assess- 
ment for  the  macadamizing  and  improving  of  a  street  called  Broad- 
way. The  trustees  fixed  as  a  district  of  assessment,  chargeable  with 
one-third  of  the  cost,  the  "property  fronting  and  abutting  on  [said 
Broadway]  in  proportion  to  the  number  of  lineal  feet  of  frontage  on  said 
street."  The  total  number  of  feet  on  Broadway  assessed  was  17,715. 
The  relator  has  a  frontage  of  216  feet.  At  the  southerly  line  of  the 
relator's  premises,  Broadway  is  260  feet  wide,  and  in  the  center  of  the 
street  is  a  grass  plot  or  green  that  extends  in  front  of  these  premises 
*nd  for  some  distance  along  Broadway.  Broadway  is  about  190  feet 
wide  at  the  end  of  the  plot.  The  macadam  was  laid  on  the  westerly 
side  of  Broadway  and  not  upon  the  part  of  the  street  that  lies  between 
the  grass  plot  and  the  premises  of  the  relator.  The  travel  has  been 
mainly  upon  the  side  of  the  street  thus  macadamized,  and  the  other  side 
was  "a  small  traveled  roadway,  which  was  used  principally  as  an  ac- 
cess to  the  properties"  situated  similarly  to  those  of  the  relator. 

I  think  that  it  was  necessarily  determined  in  Tompkins  v.  Hodgson, 
2  Hun,  146,  that  the  entire  area  of  Broadway  is  the  street,  irrespective 
of  the  existence  of  this  grass  plot  or  green.    The  relator  does  not 

Kellerman 
attack  the  rule  of  assessment  adopted  for  the  district  I  think  we  must 
assume  that,  under  Conde  v.  City  of  Schenectady,  164  N.  Y.  268,  58  N. 
E.  130,  it  is  a  proper  one  for  such  an  improvement  The  objection 
of  tihe  relator  is  based  upon  the  fact  that  both  sides  of  the  street  are  not 
macadamized,  and  therefore  the  proposition  of  the  relator  must  be  either 
that  her  premises  are  not  benefited  at  all,  or  that  they  are  not  benefited 
as  much  as  other  premises  subject  to  no  greater  assessment  under  the 
rule  of  frontage.  The  act  of  determination  of  the  district  was  judicial. 
O'Reilley  v.  City  of  Kingston,  114  N.  Y.  439,  21  N.  E.  1004.  Underthe 
limitations  prescribed  by  section  2140  of  the  Code  of  Civil  Procedure, 
the  point  raised  that  the  premises  were  not  benefited  at  all  does  not 
present  a  question  of  law,  unless  the  determination  of  the  district  was 
without  competent  proof  to  support  it  or  was  opposed  by  a  decided  and 
strong  preponderance  of  evidence.  People  ex  rel.  Brisbane  v.  Zoll,  97 
N.  Y.  203;  People  ex  rel.  Gage  v.  Lohnas,  54  Hun,  604,  608,  8  N.  Y. 
Supp.  104;  Matter  of  the  Petitions  of  Laura  E.  Eager,  46  N.  Y.  100, 
109 ;  Matter  of  the  Petition  of  Cruger,  84  N.  Y.  619,  621 ;  People  ex  rel. 
Davidson  v.  Gilon,  126  N.  Y.  147,  157,  27  N.  E.  282;  People  ex  rcL 
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Lehigh  Valley  Rulway  Co.  v.  City  of  Buflfalo,  147  N.  Y.  676,  42  N.  E. 
344,  affirming  (Sup.)  36  N.  Y.  Supp.  191.  There  is  nothing  to  sustain 
the  proposition  of  the  relator  save  the  peculiar  physical  situation  of  the 
premises  heretofore  described.  I  think  that  iJiis  fact  alone  does  not 
afford  sufficient  proof  that  there  was  error  in  including  the  premises 
in  the  district  at  all,  and  there  is  none  other.  I  cannot  think  that  all 
benefit  to  such  premises  depends  upon  the  physical  fact  that  the  pave- 
ment must  be  laid  not  only  in  the  street  in  front  of  the  premises,  but 
also  so  as  to  be  contiguous  to  them.  There  is  no  practical  difference 
between  the  usual  paving  of  a  street  and  this  paving,  except  that  those 
who  use  the  street  to  go  to  the  premises  of  the  plamtiff  cannot  travel 
on  the  macadam  pavement  up  to  die  sidewalk  in  front  of  them,  but  must 
end  their  journey  by  travel  for  a  short  distance  (that  marked  by  a  turn- 
ing off  or  a  detour)  upon  a  dirt  road.  In  every  other  respect  the  prem- 
ises of  the  relator  received  a  benefit  similar  to  that  of  the  ordinary  prem- 
ises of  frontage.  I  think  that  the  fact  relied  upon  by  the  relator  is  not 
sufficient  to  disturb  the  district  determined  by  the  trustees  so  as  to  ex- 
clude the  premises  of  the  relator.  Authorities  supra,  and  particularly 
People  ex  rel.  Davidson  v.  Gilon,  126  N.  Y.  at  page  157,  27  N.  E.  at 
page  285. 

As  to  the  proposition  that  the  premises  are  equally  assessed  under  the 
application  of  the  frontage  rule,  with  other  premises,  although  not 
equally  benefited,  I  think  that  we  should  not  disturb  the  a{^rtionment 
in  order  that  there  may  be  a  readjustment  as  to  these  particular  prem- 
ises. Voght  V.  City  of  Buffalo,  133  N.  Y.  463,  31  N.  E.  340.  See,  too, 
the  authorities  collated  by  Green,  J.,  in  Pe<^le  ex  rel.  Lehigh  Valley 
Railway  Co.  v.  City  of  Buffalo,  supra;  Bouton  v.  President,  etc,  of 
Brooklyn,  2  Wend.  395 ;  Owners  of  Ground,  etc.,  v.  Mayor,  15  Wend. 
374;  Ex  parte  Mayor,  etc.,  of  Albany,  23  Wend.  277;  D.  &  H.  Canal 
Co.  V.  Ci^  of  Buffalo,  39  App.  Div.  333,  56  N.  Y.  Su^).  976. 

Cooley  on  Taxation  (page  645)  says : 

"Occasional  bardshlps  mnat  inevitably  result  from  the  adoption  of  rach 
a  basis,  bnt  tbe  qnestlon  Is  fairly  a  debatable  one,  whether  tb^  are  likely  to 
be  more  serious  or  more  frequent  than  those  which  are  to  be  anticipated  from 
the  selection  of  some  other  rale ;  and  this  qneetion  must  be  deemed  settled  by 
the  statute." 

In  Voght  v.  City  of  Buffalo,  supra,  the  lands  were  assessed  more  on 
one  side  of  the  street  than  on  the  other,  and  this,  for  the  reason  that  the 
assessors  tiiought  that  the  benefits  were  unequal.    The  court  said : 

"There  existing  facta  for  their  consideration  and  for  the  exercise  of  a 
Judgment  as  to  amount  of  b«iefltB,  th^  action  In  assessing  was  conclusive." 

It  seems  to  me  that  this  reasoning  applies  to  this  case.  I  think  that 
there  is  no  force  in  the  point  that  the  proposed  improvement  was  not 
carried  out,  in  that  the  whole  width  of  tne  street  was  not  paved,  so  long 
as  the  work  done  was  in  accordance  with  the  plans  proposed,  approved, 
and  filed  for  public  inspection,  as  required  by  the  statute.  Voght  ▼. 
City  of  Buffalo,  supra. 

Determination  confirmed,  with  costs.    Ail  concar. 
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TINGLBT  V.  LONG  ISLAND  B.  00. 

(Sapr^ne  Court,  Appellate  Division,  Second  Department    December  29, 1905.) 

1.  RaIUIOADS— INJUBIKS  at  CBOSSINGft— GONTBIBXnnBT  Nbouoxnoe— QuBsnoN 

FOB  JUBT. 

In  an  action  against  a  railroad  for  the  death  of  a  person  crossing  its 
tracks  at  a  crossing  wbere  the  view  was  obstructed,  whether  deceased  was 
gnllty  of  contributory  negligence  held,  under  the  evidence,  a  qnestion  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41,  Cent.  Dig.  Railroads,  H  1067- 
1070,  11B2-1192.] 

2.  Cabbikbs — Passenoebs — Inspection  or  Railway. 

Oue  who  Is  on  his  way  to  a  station  with  the  Intention  of  taking  a 
train,  but  who  is  struck  while  crossing  the  tracks  by  an  approaching  train 
before  he  reaches  the  railroad's  station  premises,  is  not,  at  the  time  he  is 
struck,  a  passenger. 

[Ed.  Note. — For  cases  in  point,  see  voL  9,  Cent.  Dig.  Carriers,  S  985.] 

8.  Samb— iRjuBin  TO  Passerobbs— SnocpnoN  ntoic  Liabhitt— Pbovisioks 
or  Pass. 

A  provision  in  a  pass  exempting  a  railroad  from  liability  for  injuries 
resulting  from  the  negligence  of  its  agents  and  servants  is  of  no  efTect  as 
against  a  statute  giving  damages  to  the  widow  and  next  of  kin  of  a  pas- 
senger whose  death  results  from  the  negligence  of  the  railroad  and  Its 
servants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  f(  1262, 
1253.] 

1.  Appeal — ^Aomission  or  EvmENCK — Caas  bt  Subsxq'ckht  Bzolitsioit. 

Error  in  the  admission  of  evidence  as  to  an  instrument  is  not  cured  by 
Anally  excluding  the  instrument  from  evidence,  where,  prior  to  such  final 
ruling,  the  obJectitMiable  testimony  has  been  heard  by  the  Jury  and  has 
worked  its  prejudicial  efTect. 

[Ed.  Note. — For  cases  in  point  see  vol.  8,  Omt  Dig.  Appeal  and  Brror. 
f  4178.] 

B.  Masteb  Ain>  Sebvant — Injuries  to  Sebvaut — Fxllow  Skbvants — Who  abe 
Fellow  Sebvarts. 

The  employment  of  a  physlcan  by  a  railroad,  under  a  contract  by  which 
the  physician  agrees  to  attend  employes  and  passengers  of  the  railroad 
when  called  upon  to  do  so,  does  not  make  the  physician  a  fellow  servant 
with  railroad  operatives  by  whose  negligence  the  physician  is  killed  while 
crossing  the  railroad's  tracks  on  his  way  to  the  statlou  to  take  a  train  to 
attend  one  of  his  own  patients. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant K  475-479,  493-614.] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Addie  R.  Tingley,  as  executrix  of  the  last  will  and  testa- 
ment of  Hilbert  B.  Tingley,  deceased,  against  the  Long  Island  Rail- 
road Company.  From  a  judgment  for  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

W.  W.  Goodrich,  for  appellant. 
W.  C.  Beecher,  for  respondent 

WOODWARD,  J.    The  plaintiff's  husband,  Dr.  Hilbert  B.  Tingley, 
while  endeavoring  to  cross  m  front  of,  or  while  attempting  to  b^d, 
96  N.Y.S.— 66 
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one  of  the  defendant's  trains  running  west  at  Holland's  Station,  in  the 
county  of  Queens,  on  the  afternoon  of  January  14,  1903,  was  struck  by 
the  train  and  almost  instantly  killed.    Upon  the  trial  of  the  action 
brought  under  the  statute  to  recover  damages  for  wrongfully  causing 
his  death,  the  jury  rendered  a  verdict  for  the  defendant    At  Hol- 
land's Station  the  defendant's  railroad  tracks  extend  east  and  west;  the 
west-bound  track  being  on  the  north  and  the  east-bound  track  on  the 
south.    They  are  crossed  at  right  angles  by  BayView  avenue  on  the 
east  and  Holland  avenue  on  the  west,  while  midway  between  these 
highways,  and  parallel  thereto,  Oceanus  avenue  extends  to  the  tracks, 
dividing  the  land  on  the  south  of  the  tracks  into  two  200-feet  Wocks. 
The  depot  waiting  room  is  on  the  south  side  of  the  tracks,  occupying 
the  northeast  comer  of  the  block  between  Oceanus  avenue  and  Hol- 
land avenue,  and  a  platform  extends  from  the  depot  westward  to  Hol- 
land avenue.    A  picket  fence,  tyi  feet  high,  between  this  platform  and 
the  nearer  track,  extends  westward  across  Hc^land  avenue,  with  gates 
opposite  the  depot  and  at  Holland  avenue.    There  is  also  a  similar 
fence  between  the  tracks  with  a  gate  on  Holland  avenue  14J4  feet 
wide,  the  width  of  the  other  Holland  avenue  gate.    On  the  northern 
side  of  the  tracks,  and  parallel  thereto,  is  a  platform  extending  from 
Holland  avenue  to  BayView  avenue,  more  than  400  feet,  at  the  eastern 
end  of  which  is  an  "express  station."     Dr.  Tingley  resided  a  block 
south  of  the  railroad  tracks  and  about  the  same  distance  west  of  Hol- 
land avenue ;  his  house  commanding  a  view  of  the  tracks  in  front  of  the 
station,  as  the  intervening  lands  were  practically  vacant    It  a{>pears 
from  the  plaintiff's  testimony  that  west-bound  passenger  trains  cus- 
tomarily stopped  first  at  the  "express  station"  and  then  proceeded  to 
the  depot,  where  they  stopped  if  there  were  passengers  waiting,  before 
crossing  Holland  avenue.     She  testified  tliat  on  the  afternoon  of  the 
accident  her  husband  left  the  house  to  board  a  west-bound  train  due 
at  Holland's  Station  shortly  before  3.     He  crossed  the  vacant  lot. 
pursuing  a  straight  course  for  the  Holland  avenue  gates,  and  from  her 
veranda  she  saw  him  look  to  the  right  and  left  as  he  entered  the  first 
of  the  gates,  both  of  which  were  open,  unguarded,  and  about  25  feet 
apart.    As  he  passed  through  the  second  gate,  she  saw  him  raise  bis 
right  hand,  and  at  the  same  moment  she  heard  a  quick  sharp  whistle 
from  the  engine,  the  first  signal  she  had  heard  from  the  approaching 
west-bound  train.     The  doctor  immediately  began  to  run,  looking  in  the 
direction  of  the  train,  which  the  plaintiff  did  not  see  till  about  the  mo- 
ment it  struck  him.     She  saw  him  struck  by  the  front  of  the  engine 
and  thrown  down.    Running  toward  the  place  of  the  accident,  she 
was  stopped  by  a  man  at  the  gate,  who  turned  her  around.    She  then 
swooned,  and  was  carried  home.    It  also  appeared  that  the  train  had 
stopped  at  the  "express  station,"  but  not  at  the  depot,  and  it  may  fairly 
be  inferred  from  the  evidence  that  the  double  line  of  high  fence  ob- 
structed the  doctor's  view  of  the  train  until  he  had  passed  the  second 
gate,  when  it  was  too  late  for  him  to  escape. 

Taking  the  view  most  favorable  to  the  plaintiff,  the  case  was  properly 
one  for  the  jury.  The  situation  was  much  like  that  in  the  case  of 
Mackay  v.  N.  Y.  Central  R.  R.  Co.,  36  N.  Y.  75,  where  the  crossing 
was  at  grade  and  unprotected  by  a  flagman,  and  the  defendant  had  piled 
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beside  the  track  rows  of  wood  which  obstructed  the  view  of  the  plain- 
tiflF's  intestate  as  he  attempted  to  cross.  The  court  held  that  he  was  not 
^ilty  of  contributory  negligence  in  failing  to  look  toward  the  approach- 
ing train  until  he  had  passed  the  wood  piles,  when  it  was  too  late  for  him 
to  stop. 

In  the  recent  case  of  Cranch  v.  Brooklyn  Heights  R.  R.  Co.,  107 
App.  Div.  341,  95  N.  Y.  Supp.  169,  where  the  plaintiff  attempted  to 
cross  in  front  of  an  approaching  train  which  she  rightfully  assumed 
would  stop  at  the  station,  but  did  not,  a  situation  much  like  that  pre- 
sented in  the  case  at  bar,  Mr.  Justice  Jenks,  writing  the  prevailing 
opinion  on  the  affirmance  of  the  judgment  for  the  plaintiff,  says  (page 
342  of  107  App.  Div.  and  page  171  of  95  N.  Y.  Supp.)  : 

"I  think  that  the  plaintiff  was  not  chargeable  with  oontribntory  negligence 
as  a  matter  of  law  in  assuming  that  the  approaching  train  would  not  con- 
tinue on  its  way  tip  to  the  point  where  she  attempted  to  cross.  She  is  en- 
titled to  the  most  favorable  inferences.  Smith  t.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
177  N.  Y.  224.  00  N.  E.  427." 

I  dissented  in  the  Cranch  Case  solely  because  the  plaintiff,  after  see- 
ing the  approaching  train,  and  being  able  to  cross  in  safety,  deliber- 
ately turned  her  back  to  the  train  and  made  a  detour  which  brought 
her  into  collision  with  it 

The  learned  counsel  for  the  appellant  earnestly  argues  that  error  was 
committed  in  the  admission  of  evidence  that  the  doctor  had  a  pass  from 
the  defendant. .  The  following  quotation  from  the  record  will  make 
this  clear: 

"Peter  H.  Woodward,  called  as  a  witness  for  the  defendant,  duly  sworn, 
testlfled  (direct  examination  by  Mr.  Beecher):  I  am  In  the  employ  of  the 
Liong  Island  Railroad,  In  the  express  department  This  signature  on  this 
card  Is  mine.  Q.  Did  you  in  January  have  anything  to  do  with  regard  to 
issuing  passes  on  the  Long  Island  Railroad?  A.  Yes,  sir.  That  was  one  of 
my  duties.  Q.  Do  you  Imow  whether  or  not  a  pass  was  Issued  to  Dr.  Hllbert 
B.  Tlngley,  In  January,  1903?  (Objected  to  as  immaterial  and  irrelevant. 
The  Court:  Oblectlon  overruled.  Mr.  Goodrich:  I  except.)  A.  Yes,  sir; 
it  was  issued  around  the  Ist  of  January,  or  previous  to  that.  This  is  a  copy 
of  the  pass  which  was  issued.  The  conditions  on  the  back  was  (sic)  contained 
on  the  pass  issued  to  Dr.  Tlngley.  (Mr.  Goodrich:  I  object  to  that  on  the 
same  grounds  as  immaterial  and  irrelevant,  and  move  to  strike  the  answer 
out.  The  Court:  The  objection  is  overruled.  The  motion  to  strike  out  Is 
denied.  Mr.  Goodrich :  I  except.)  Defendant's  Oiunsel :  I  offer  in  evidence 
the  pass;  they  having  failed  to  present  the  original.  (Objected  to  as  im- 
material and  irrelevant,  and  on  the  further  ground  that  it  is  not  shown  that 
that  imsB  was  in  the  possession  of  Dr.  Tlngley  at  the  time  of  tbia  accident, 
or  that  he  was  using  it.  The  Court:  I  do  not  consider  that  it  is  material 
or  relevant  I  will  sustain  the  objection,  and  give  defendant  an  exception, 
and  permit  it  to  be  marked  for  Identification.  Marked  ISxhlblt  No.  2  for 
identlflcation.r 

The  doctor  was  not  a  passenger  because  he  had  not  reached  the  sta- 
tion. June  V.  Boston  &  Albany  Railroad,  153  Ma.ss.  79,  26  N.  E.  238. 
He  had  not  even  reached  the  defendant's  premises,  being  on  Holland 
avenue  when  struck,  but,  even  if  he  had  been  a  passenger,  according  to 
another  Massachusetts  authority,  a  provision  in  the  pass  exempting  the 
company  from  liability  for  injuries  resulting  from  the  negligence  of 
its  agents  and  servants  is  of  no  effect  as  against  a  statute  by  which 
damages  are  given  to  the  widow  and  next  of  kin  of  a  passenger  whose 
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death  results  from  thenegfligence  of  the  company  or  its  servants.  Doyle 
V.  Fitchburg  Railroad,  162  Mass.  66,  87  N.  E.  770,  25  L.  R.  A.  157, 
44  Am.  St  Rep.  335.  In  that  case  the  court  say  (page  70  of  163  Mass., 
page  771  of  37  N.  E.  [26  L.  R.  A.  157,  44  Am.  St.  Rep.  336]): 

"It  Ib  clear  that  a  p«rBon  may  at  one  time  be  an  employ^  when  passlnc 
over  a  railroad,  and  at  another  time  In  passing  over  the  same  toad  be  a 
passenger,  though  continuing  all  the  while.  In  a  popular  sense,  In  the  emplof' 
mmt  of  the  railroad  company.  The  ticket  on  which  the  plalntUTs  Intestats 
was  riding  was  not  a  mere  gratnlty.  It  furnished  part  of  the  conslderatioa 
by  which  he  was  Induced  to  enter  the  employment  of  the  defendant" 

The  objectionable  testimony  was  admitted,  as  appears  above,  over 
the  repeated  objection  of  the  plaintiffs  counsd,  who  duly  excepted  and 
whose  motion  to  strike  out  was  denied.  While  the  learned  trial  justice 
sttstained  the  objection  tx>  the  admissicm  of  a  copy  of  the  pass,  the  er- 
ror was  not  thus  cured,  for  all  the  earlier  testimony  as  to  the  pass  was 
in,  and  must  have  had  upon  the  jury  an  effect  quite  prejudiced  to  the 
plaintiff's  case. 

I  also  think  the  court  erred  in  allowing  the  defendant  to  prove  the 
contract  by  which  the  deceased  had  agreed  to  attend  surgically  the 
employes  and  passengers  of  the  defendant  when  called  upon  so  to  do 
by  its  officers  and  agents.  Clearly  such  employment  did  not  make  him 
a  fellow  servant,  and  at  the  time  of  the  accident  he  was  going  to  at- 
tend one  of  his  own  patients. 

For  these  reasons,  I  think  the  judgment  should  be. reversed  and  a 
new  trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted;  ooata  t»  abide  tba 
evoit    All  concur,  exc^t  BARTLBTT,  J.,  not  voting. 


aoe  Apjf.  Oiv.  88i2^- 

PBOPLB  er  rel.  MBTCALF  v.  McASOO,  Police  Oom'r  of  City  of  New  Tork. 

(Supreme  Court  Ai^llate  Dlyision,  Second  D^iartment    December  29,  190B.) 

1.  MtTNiciFAT.   CoBFOBATioRS— PoucK   OmoBRS— OoxFDLSOXT   RxnBXHXirr- 

MeDICAX    EZAiaKATION. 

Greater  New  York  Charter,  Laws  1001,  p.  154,  c  408,  {  855,  proTldei 
for  the  retirement  of  a  police  officer  by  the  police  commissioner  in  case 
the  officer  has  serred  20  years,  imd  is  shown,  by  a  "certificate  of  so  many 
of  the  police  surgeons  as  the  ix>IIce  commissioner  may  require,"  to  be 
permanently  disabled,  physically  or  mentally,  so  as  to  be  unfit  for  dntr- 
Held,  that  where,  pursuant  to  an  order  of  the  police  commissioner,  three 
police  surgeons  examined  relator,  and,  preteudlng  to  act  as  a  board, 
passed  a  resolution  certifying  that  relator  was  £sabled  and  unfit  for 
duty,  which  resolution  was  signed  by  one  of  their  number  as  presidmt 
only.  It  was  fatally  defective,  in  that  it  was  not  made  by  the  "surgeons 
making  the  examination"  itself,  and,  being  a  resolution.  Instead  of  a  cer- 
tiflcate,  was  not  snch  an  instrument  as  was  contemplated  by  the  statute. 

2.  8ai(»— SxTznT  OF  Disabiutt. 

Greater  New  Tork  Charter,  Laws  1901,  p.  154,  c.  466,  {  8SS,  provides 
for  the  compolsory  retirement,  on  pension,  of  a  police  ofllcer  who  Itas 
become  permanently  disabled,  physically  or  mentally,  so  as  to  be  unfit  for 
duty.  BeU,  that  the  test  whether  or  not  a  police  officer  was  dlaQoalifled 
was  not  whether  he  was  physically  or  mentally  Imperfect  and  Incapable 
of  officially  performing  every  act  that  might  properly  be  required  of  a 
police  officer  In  all  the  dqpartments  of  the  service,  but  wbstber  be  pot- 
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sessed  the  pbyslcal  and  mental  qnallflcatlonB  to  efficiently  perform  the 
duties  of  the  office  be  waa  then  filling. 

8.  Bahk. 

Where  relator  was  aaslgned  to  da^  as  a  police  sergeant  at  a  station 
where  only  desk  service  was  required,  and  for  IS  consecatlTe  years  he 
had  lost  no  time  on  account  of  sickness,  he  was  not  physically  disabled, 
saffident  to  require  his  compulsory  retirement,  merely  because  a  physical 
examination  disclosed  obesity,  poor  agility,  and  poor  endurance. 

i.    SaKB — CZBTmCATB — OOIfSTRUCTIOR. 

A  certificate  of  a  medical  board,  appointed  to  examine  relator,  certi- 
fied that  he  was  permanently  disabled,  so  as  to  be  "unfit  for  police  duty," 
that  the  cause  of  the  disability  was  obesity,  fatty  heart,  poor  circulation, 
and  that  the  nature  of  tlie  disability  was  p«-manent,  and  its  extent  such 
as  to  unfit  him  for  the  performance  of  "full  police  duty."  Held,  that 
such  oertlflcate  should  be  construed  as  a  whole,  and  that  the  statement 
that  he  waa  unfit  to  perform  "full  police  duty"  qualified  and  limited  the 
first  clause  that  he  was  "unfit  for  police  duty." 

Ai^)eal  from  Special  Term,  Kings  County. 

NLuidamus  by  the  people,  on  the  relation  of  Henr^  Metcalf,  against 
William  McAdbo,  as  police  commissioner  of  the  city  of  New  York. 
From  an  order  directing  the  issuance  of  a  peremptory  writ  (96  N.  Y. 
Supp.  511),  defendant  appeals.    Affirmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and  MIL- 
LER, JJ. 

James  D.  Bell,  for  appellant. 
Alfred  E.  Sander,  for  respondent 

RICH,  J.  On  February  21,  1906,  the  appellant  ordered  the  board 
of  surgeons  of  the  police  department  of  the  city  of  New  York  to 
convene  on  the  following  day  for  the  purpose  of  examining  such  mem- 
bers of  the  police  force  as  he  might  designate  and  send  before  them 
with  reference  to  their  physical  condition  and  ability  to  perform  police 
duty,  and  at  the  conclusion  of  such  examination  to  certify,  "through 
its  president  and  secretary,  whether  or  not,  in  the  case  of  each  officer, 
he  IS  permanently  disabled,  physically  or  mentally,  so  as  to  be  unfit  for 
duty."  Among  the  officers  designated  for  examination  was  the  rela- 
tor, who  appeared  before  the  board  on  February  22d,  and  was  exam- 
ined by  Drs.  Sullivan,  Ostler,  and  De  Forest.  On  the  same  day  the 
board  made  its  report  to  the  appellant  in  the  following  language : 

"Police  Department  of  the  City  of  New  Toric. 

"New  York,  February  22,  1806. 
"William  McAdoo,  Police  Commissioner — Dear  Sir:  At  a  meeting  of  the 
board  of  surgeons,  held  this  day.  Sergeant  Henry  Metcalf,  of  the  Eighty- 
Second  prednct,  was  examined  with  the  following  result:  Age  61  years, 
height  S  feet  8,  weight  222  pounds,  girth  of  walsf  48,  chest  measurement  41- 
42^.  General  appearance  of  obese.  Urine  5  pegr-1032-amber,  add,  no 
albumen,  no  sugar.  Serviceable  teeth,  fatty  tumor  (small)  at  umbilicus,  no 
bonorrholds,  no  varicose  veins,  no  hernia,  pulse  at  rest  76,  Irregular,  no 
Impulse  at  apex,  lungs  normal,  too  fat  to  palpate  abdomen.  Vision  without 
glasses  good  in  each  eye.  Hearing  good.  Agility  and  endurance  poor. 
Strength  fair.  As  a  result  of  said  examination.  It  was  moved :  Resolved,  that 
we  find  Sergeant  Henry  Metcalf  unfit  for  the  performance  of  full  police  duty 
by  reason  of  obesity,  tatty  heart,  and  poor  circulation.  Respectfully  sub- 
mitted, S.  6.  Cook,  M.  D.  President 

"Dan  H.  Smith,  Secretary." 
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Accompanying  this  rqmrt  was  the  following  paper: 

"Certificate. 

"Board  of  Sargeons,  Police  Department  of  the  City  of  New  Tork. 

"New  York,  February  22,  1906. 
"Dear  Sir:  At  a  meeting  of  the  board  of  surgeons,  held  on  the  22d  day 
of  February,  1905,  It  was  resolved,  that  the  following  certificate  In  relation 
to  the  physical  disability  of  Sergeant  Henry  Metcalf,  of  the  Qlgbty-second 
precinct,  be,  and  is  hereby,  adopted,  to  wit:  The  board  of  surgeons  of  the 
police  department  of  the  dty  of  New  Tork  do  hereby  cerUfy  that  Sergeant 
Heury  Metcalf,  of  the  eighty-second  precinct,  is  permanently  disabled,  so 
as  to  be  unfit  for  police  duty ;  that  the  cause  of  such  disability  is  obesity,  fatty 
heart,  poor  circulation;  that  the  nature  of  such  disability  is  permanent; 
that  the  extent  of  such  disability  Is  such  as  to  unfit  him  fbr  the  performance 
of  full  police  duty;  that  the  said  disability  was  incurred  or  sustained  by 
the  said  Sergeant  Henry  Metcalf  whilst  in  the  actual  performance  of  police 
duty,  and  by  reason  of  the  performance  of  such  duty,  and  without  fault 
or  misconduct  on  bis  part  "S.  O.  Cook,  M.  D..  President 

"Dan  H.  Smith,  Secretary." 

On  or  about  May  9th  the  appellant  caused  the  following  notice  to 
be  served  on  the  relator: 

"Police  Department  of  the  City  of  New  Tork. 

"New  Tork,  May  9.  1905. 
"Henry  Metcalf,  Esq. — Sir:  The  police  commissioner  has  directed  me  to 
notify  yon  of  the  fallowing  proceedings,  held  May  9,  1905.  It  appearing 
that  Henry  Metcalf,  of  the  82d  prednct  Is  a  sergeant  of  the  police  force  of 
the  police  department  of  the  city  of  New  Tork ;  that  he  has  been  a  member 
of  the  said  police  force  for  a  period  of  over  38  years ;  and  that  the  board  of 
surgeons  has  certified  that  he  Is  permanently  disabled,  so  as  to  be  unfit  for 
police  duty:  Therefore,  ordered,  that  In  pursuance  of  the  statutes  In  such 
case  made  and  provided.  Sergeant  Henry  Metcalf,  of  the  82d  precinct  be, 
and  is  hereby,  relieved  and  dismissed  from  said  force  and  service,  and 
placed  on  the  roll  of  the  police  pension  fund,  and  awarded  and  granted  to  be 
paid  from  said  pension  fund,  an  annual  pension  of  one  thousand  ($1,000.00) 
dollars. 

"Very  respectfully,  George  B.  Stone,  2nd  Dep.  Chief  Clerk." 

The  next  day  the  relator  delivered  to  the  appellant  a  written  protest 
as  follows: 

"New  Tork,  May  10,  1905. 

"William  McAdoo,  Esq.,  Police  Commissioner — Sir:  I  herewith  desire  to 
enter  a  protest  against  my  being  retired  and  dismissed  from  the  police  force 
by  you  on  May  9,  1905.  I  am  in  good  health  and  have  not  lost  one  day  by 
sickness  during  the  last  fifteen  (15)  years,  and  I  draw  yonr  attention  to  the 
fact  that  I  am  competent  to  attend  to  the  duties  of  sergeant  of  police.  I 
will  further  state  that  I  am  a  veteran  of  the  Civil  War,  and  I  therefore  deny 
your  right  to  summarily  deprive  my  family  of  the  necessaries  of  life.  Most 
respectfully, 

"[Signed]  Henry  Metcalf,  Late  Sergeant  82d  Prednct 

"Residence,  486  St  Marks  avenue.  Borough  of  Brooklyn,  N.  T." 

Since  the  service  of  said  notice  the  relator  has  not  been  permitted 
to  discharge  the  duties  of  his  office  or  receive  the  emoluments  thereof. 
On  November  2,  1906,  the  relator  applied,  upon  notice,  to  the  Supreme 
Court  at  Special  Term  for  a  peremptory  mandamus  directing  the  appel- 
lant to  reinstate  him  as  a  sergeant  of  police,  and  accord  him  all  the 
rights,  privileges,  and  emoluments  of  such  office  as  of  May  9,  1905. 
The  application  was  granted,  and  an  order  entered  accordingly,  and 
>om  that  order  this  appeal  is  taken. 
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The  question  presented  involves  an  inquiry  into  the  power  and  juris- 
diction of  the  appellant  to  compulsorily  retire  the  relator  upon  a  pen- 
sion, which  requires  a  construction  of  sections  354  and  365  of  the  char- 
ter of  the  city  of  New  York.  Laws  1901,  pp.  153,  164,  c.  466.  It 
appears  from  an  affidavit  of  the  appellant,  used  in  opposition  to  the  rela- 
tor's motion  for  the  issuance  of  the  writ,  that  in  making  the  order  re- 
tiring the  relator  he  acted  under  the  provisions  of  section  355,  and  his 
counsel  concedes  that  the  case  at  bar  does  not  come  within  the  pro- 
visions of  section  364.  Section  355  provides  for  the  exercise  by  the 
appellant  of  the  power  of  retirement  with  a  pension  in  six  separate 
classes  of  cases :  First,  of  a  member  of  the  age  of  66  years,  who  has 
performed  duty  on  the  police  force  for  a  period  of  SO  years  or  upwards, 
upon  his  own  application  in  writing.  The  exercise  of  power  in  this 
cliass  of  cases  is  discretionary.  Second,  of  a  member  of  any  age  who 
has  served  20  years,  and  is  shown,  by  a  certificate  of  so  many  of  tRe 
police  surgeons  as  the  police  commissioner  ma^r  require,  permanently 
disabled,  physically  or  mentally,  so  as  to  be  unfit  for  duty.  The  exer- 
cise of  power  in  this  class  of  cases  is  mandatory.  Third,  of  a  member 
of  the  age  of  65  years,  who  has  performed  duty  for  26  years  or  upwards, 
upon  his  own  application  in  writing,  provided  there  are  no  charges 
pending  against  him.  The  exercise  of  power  in  this  class  of  cases  is 
mandatory.  Fourth,  of  a  member  who  is  an  honorably  discharged  sol- 
dier, who  has  reached  the  age  of  60  years,  upon  his  own  application  in 
writing,  against  whom  no  charges  are  pending.  The  exercise  of  power 
in  this  class  is  mandatory.  Fifth,  of  a  member  who  is  an  honorably 
discharged  soldier  or  sailor,  who  has  performed  duty  for  a  period  of 
20  years,  upon  his  own  application,  provided  no  charts  are  pending. 
The  exercise  of  power  in  this  class  is  mandatory.  Sixth,  of  a  mem- 
ber, not  an  honorably  dischar^d  soldier  or  sailor,  who  shall  have 
reached  the  age  of  60  years.  The  exercise  of  power  in  this  class  is 
discretionary. 

The  relator,  at  the  time  of  his  retirement,  was  61  years  of  age;  an 
honorably  discharged  soldier  of  the  Civil  War,  who  had  served  as  a 
police  officer  of  the  city  of  New  York  continuously  for  39  years.  He 
was  filling  the  office  of  sergeant  of  police  (to  which  he  was  promoted 
on  December  18, 1869)  at  the  time  of  his  retirement.  No  power  to  sum- 
marily retire  him  is  found  in  this  section  of  the  charter,  unless  his 
case  comes  within  the  purview  of  the  second  class  stated,  which  is  the 
contention  of  the  appellant. 

A  necessary  basis  for  jurisdiction  in  this  class  of  casfes,  without  which 

the  commissioner  cannot  legally  act,  is  the  certificate  "of  so  many  of 

the  police  surgeons  as  the  police  commissioner  may  require,  that  the 

officer  examined  is  permanently  disabled,  physically  and  mentally,  so 

as  to  be  unfit  for  duty."    No  such  certificate  was  made  or  filed.    The 

paper  relied  on,  and  upon  which  the  appellant  acted,  which  must  be 

read  and  considered  as  a  whole,  fails  in  two  jurisdictional  prerequisites : 

^irst,  it  is  not  made  by  the  persons  authorized  to  make  it,  but  by  a  board 

created  or  empowered  by  law  to  act  or  certify ;  and,  second,  it  does 

ertify  such  a  physical  condition  of  the  relator  as  permitted  or  jus- 

the  action  taken.     It  is  not  in  form  or  execution  such  an  instru- 

as  the  statute  contemplates.    Neither  the  president  or  secre- 
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taiy  who  signed  It  is  shown  to  have  personally  taken  any  part  in  the 
examination.  Neither  of  the  surgeons  who  made  such  examination 
personally  certify  to  anything,  and  are  not  shown  to  have  been  present 
when  the  resolution  (urged  as  a  certificate)  was  adopted,  or,  if  present, 
to  have  voted  in  the  affirmative  on  the  question  of  its  adoption.  The 
provisions  of  the  statute  do  not  warrant  a  construction  sustaining  this 
resolution  as  a  certificate  authorizing  the  commissioner  to  retire  the 
relator  from  the  police  force.  Their  plain  intent  is  that  the  commis- 
sioner shall  designate  the  number  of  police  surgeons  he  requires  to  make 
the  examination,  and  unite  in  a  certificate  either  generally,  leaving  to 
the  board  the  selection  and  designation  of  the  particular  surgeons  to 
examine  and  certify  in  each  case,  or  by  direction  to  the  particular  sur- 
geons he  desires  to  act,  stating  the  number  he  requires  to  unite  in 
the  certificate,  which  must  be  signed  b^  at  least  the  required  number 
of  those  who  actually  made  the  exammation,  and  they  must  certify, 
as  the  result  of  their  personal  examination,  that  the  pfficer  examined 
is  permanently  disabled,  physically  and  mentally,  so  as  to  be  unfit  for 
duty.  This  certificate  is  returned  to  the  commissioner.  Before  he 
can  retire  the  officer  so  certified  upon  a  pension  a  certificate  of  such 
police  surgeons,  setting  forth  the  cause,  nature,  and  extent  of  the  dis- 
ability, disease,  or  injury  of  such  officer,  must  be  filed  in  the  police  de- 
partment, as  required  by  section  357.  Then,  and  not  until  then,  is 
the  commissioner  vested  with  jurisdiction  to  compulsorily  retire  an 
officer,  whose  case  comes  within  the  provisions  of  the  second  class, 
upon  a  pension. 

The  unfitness  for  duty,  required  by  the  statute  as  a  condition  prec- 
edent for  retirement  in  the  class  of  cases  under  consideration,  must  be 
substantia]  and  connected  with  the  position  occupied  on  the  force  by 
the  officer  whose  condition  is  being  ascertained.  If,  as  in  the  case  at 
bar,  such  officer  is  a  sergeant,  whose  duties  did  not  require  patrol 
(there  being  no  post  at  his  station,  and  are  practically  limited  to  desk 
work,  he  cannot  be  required  to  meet  the  physical  standard  and  possess 
the  physical  qualifications  required  of  a  roundsman  or  patrolman.  The 
test  is,  not  whether  he  is  physically  and  mentally  perfect  and  capable 
of  efficiently  performing  every  act  that  may  properly  be  required  of 
a  police  officer  in  all  branches  and  departments  of  the  service,  but 
whether  he  possesses  the  physical  and  mental  qualifications  efficiently 
to  perform  the  duties  of  the  position  he  is  filling.  W  hile  the  relator  may 
not  have  possessed  the  qualifications  for  duties  specially  requiring  youui 
and  activity,  or  be  as  efficient  in  their  performance  as  a  younger  and 
more  active  man,  if  he  was  qualified  to  discharge  the  duties  of  the 
position  or  office  he  was  filling  efficiently,  he  was  not  "unfit  for  duty," 
within  the  meaning  of  the  statute ;  nor  could  he  be  required  to  possess 
the  qualifications  necessary  for  "full  duty"  as  a  condition  of  retaining 
his  position  on  the  force.  He  must  have  been  found  substantially  unfit, 
by  reason  of  his  physical  or  mental  condition,  to  discharge  the  duties 
limited  to,  and  necessarily  required  in,  the  office  of  sergeant  of  police 
in  an  acceptable  and  efficient  manner.  The  relator's  physical  and  men- 
tal condition,  as  disclosed  by  the  report  of  his  examination  and  the 
manner  of  performance  of  his  duty,  established  his  fitness  and  ability 
properly  to  discharge  the  duties  devolving  upon  and  required  of  him 
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in  the  position  he  occupied  at  the  station  he  was  assi^ed  to.  For  15 
consecutive  years  he  had  lost  no  time  on  account  of  sickness.  He  had 
discharged  all  the  duties  pertaining  to  his  office  without  complaint  of 
any  kind  from  the  public  or  his  superior  officers.  His  lungs,  kidneys, 
teeth,  vision,  and  hearing  were  found  to  be  good,  and  his  strength  fair. 
The  only  detrimental  conditions  shown  by  the  report  were  obesity, 
poor  agility,  and  endurance.  While  these  conditions  may  have  unfitted 
him  for  the  performance  of  full  police  duty,  they  do  not  establish  that 
he  was  unfit  for  duty  to  such  an  extent  as  to  warrant  the  examining 
surgeons  in  making  a  certificate  of  that  character.  Their  certificate 
that  he  was  unfit  for  full  police  duty  was  as  broad  as  they  were  war- 
ranted in  making,  as  conclusions  justified  by  their  examination  as  dis- 
closed by  their  report. 

It  is  argued  that  because  the  resolution  of  the  board  first  states 
that  the  relator  "is  permanently  disabled,  so  as  to  be  unfit  for  police 
duty,"  which,  standing  alone,  would  meet  the  requirements  of  the  stat- 
ute, that  its  subsequent  statement  that  "the  nature  of  such  disability  is 
permanent,  and  that  the  extent  of  such  disability  is  such  as  to  unfit 
him  for  the  performance  of  full  police  duty,"  must  be  held  superfluous, 
and  stated  only  to  meet  the  requirement  of  section  357,  relating  to 
the  granting  of  pensions,  and  did  not  limit  or  control  the  power  of  the 
commissioner  to  act  under  the  first  statement.  We  do  not  agree  with 
counsel  in  this  contention.  The  certificate  must  be  read  and  considered 
as  a  whole,  and  the  effect  of  the  latter  statement  was  to  qualify,  control, 
and  limit  the  general  language  first  used.  As  a  whole,  it  was  a  cer- 
tification only  of  the  conclusion  reached  (and  the  only  one  warranted 
by  the  examination)  that  the  relator's  physical  condition  was  such  as  to 
incapacitate  him  from  the  performance  of  full  police  duty,  which  was 
not  sufficient  to  warrant  or  justify  the  order  made  and  action  taken 
by  the  appellant 

The  order  must  be  affirmed,  with  costs. 

Order  afBnned,  wltb  $10  costs  and  dlsbarsements.    All  concur. 

aOO  App.  DlT.  888.) 

JONES  T.  BURGESS. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29,  1905) 

1.  IllJTTHOTlOH— VlOI.ATIOll— COHTiafPT. 

Under  Code  CIt.  Proc.  {  2266,  providing  that  one  may  be  punished  tor 
contempt  for  any  violation  of  duty  defeating,  Impairing,  or  prejudicing 
the  rights  of  a  party  to  an  action,  where  an  injunction  restrained  de- 
fendant from  prosecuting  certain  proceedings  against  plalntifT,  and  de- 
fendant instituted  them,  but  before  an  order  to  show  cause  why  he  should 
not  be  punished  for  contempt  was  served  the  proceedings  were  with- 
drawn, there  was  no  ground  tor  punishing  defendant  for  contempt 

2.  Saio— Motion  to  Vaoatb— Notick. 

On  a  motion  to  punish  defendant  for  contempt  in  violating  an  injunc- 
tion, defendant  could  not  have  a  vacation  of  the  injunction  order,  where 
he  bad  served  no  notice  that  be  would  aslc  for  such  vacation. 

[Ed.  Note.— For  cases  in  point  see  vol.  85,  Cent  Dig.  Motions,  I  48.] 

Appeal  from  Special  Term,  Nassau  County. 
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Action  by  Holmes  Jones  against  William  H.  Burgess.  Appeals  by 
plaintiff  from  an  order  denying  a  motion  to  punish  defendant  and  his 
attorneys  for  contempt  and  from  an  order  directing  that  the  plaintiff 
accept  service  of  an  order  extending  defendant's  time  to  answer.  The 
latter  appeal  dismissed,  and  on  the  former  the  order  modified  and  af- 
firmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and  MIL- 
LER, JJ. 

Holmes  Tones,  in  pro.  per. 

George  B.  Stoddart,  for  respondent. 

HOOKER,  J.  The  record  contains  appeals  from  two  orders — 
one  denying  a  motion  to  punish  the  defendant  and  his  attorney  for  coo- 
tempt,  and  the  other  directing  that  the  plaintiff  accept  service  of  an 
order  extending  defendant's  time  to  answer.  In  relation  to  the  latter, 
it  appears  in  the  affidavit  of  the  plaintiff  himself,  read  in  opposition  to 
the  motion,  that  he  has  signified  his  willingness  to  receive  the  defend- 
ant's answer,  and  since  the  granting  of  the  motion  the  answer  has  been 
served,  and  the  plaintiff  has  received  and  admitted  service  thereof. 
Under  the  circumstances,  the  question  becomes  academic,  and  this  court 
will  not  pass  upon  it.  The  appeal  from  the  order  granting  the  motion 
directing  the  plaintiff  to  accept  service  of  the  order  extending  defend- 
ant's time  should  therefore  be  dismissed,  without  costs. 

The  other  order  should  be  modified.  Prior  to  the  commencement  of 
the  action,  the  defendant  had  commenced  a  summary  proceeding 
against  the  plaintiff,  his  tenant,  which  was  tried  before  a  jury  in  jus- 
tice's court,  and  in  this  proceeding  the  plaintiff  was  partially  success- 
ful. The  defendant  threatened  to  bring  other  proceedings  of  similar 
nature,  in  disregard  of  what  the  plaintiff  claimed  had  been  established 
in  that  proceeding.  Plaintiff  commenced  this  action  in  equity  ask- 
ing for  a  decree  restraining  the  defendant,  his  attorneys  and  agents, 
from  prosecuting  further  summary  proceedings  against  him;  that  full 
force  and  effect  might  be  given  to  the  final  order  in  the  summary 
proceeding  already  prosecuted;  that  an  account  be  stated  between  the 
parties ;  and  that  the  defendant,  his  attorneys  and  agents,  be  restrained 
from  interfering  with  plaintiff's  water  supply  in  the  demised  premises, 
over  which  the  defendant  seemed  to  have  physical  control  and  which 
he  had  threatened  to  impair.  At  the  time  of  the  commencement  of 
this  action,  the  plaintiff  moved,  by  an  order  to  show  cause,  for  a  tempo- 
rary injunction  and  the  order  contained  a  temporary  injunction 
which  should  have  force  until  the  hearing  and  determination 
of  the  motion.  Upon  the  hearing  of  the  motion  the  court  di- 
rected that  the  injunction  should  continue  during  the  pendency  of 
the  action,  provided  the  plaintiff  file  his  bond  in  the  sum  of  $1,000 
to  protect  the  rights  and  interests  of  the  defendant  and  that  the  bond 
should  be  furnished  within  five  days.  The  plaintiff  failed  to  enter 
the  order,  and  after  the  expiration  of  24  hours  the  defendant's  attor- 
ney entered  an  order  which  provided  that  the  bond  should  be  filed  by 
the  plaintiff  within  five  days  after  the  entry  of  the  order  and  service  of 
a  copy  thereof  upon  the  plaintiff.  The  defendant  served  what  pur- 
ported to  be  a  copy  of  the  order,  as  entered,  but  tiie  same  was  not 
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folioed,  although  more  than  two  folios  in  length.  Gen.  Rules  Prac. 
19.  The  plaintiff  promptly  returned  the  copy  of  the  order  that  had 
been  served  upon  him,  with  sufficient  indorsement  apprising  the  de- 
fendant that  it  was  returned  among  other  reasons  because  the  order 
exceeded  two  folios  in  length  and  was  not  folioed.  Instead  of  enter- 
ing an  order  promptly  folioed  and  serving  that  upon  the  plaintiff, 
thereby  limiting  the  plaintiff's  time  within  which  he  might  file  his 
bond,  the  defendant  undertook  to  institute  other  summary  proceedings 
immediately  after  the  expiration  of  the  five  days  after  the  pretended 
service  upon  the  plaintiff,  supposing,  no  doubt,  that  the  injunction  was 
no  longer  in  force  by  reason  of  the  plaintiff's  failure  to  file  his  bond. 
The  plaintiff  immediately  prepared  papers  upon  which  to  move  that 
the  defendant  and  his  attorney  be  punished  for  contempt  of  court  on 
account  of  their  violation  of  the  temporary  injunction,  which  restrained 
them  from  bringing  other  similar  proceedings.  Before  the  comple- 
tion of  these  papers,  however,  and  before  the  order  to  show  cause 
was  served,  the  precept  of  the  summary  proceeding  was  withdrawn 
and  countermanded  by  the  defendant's  attorney,  and  at  the  time  of  the 
noticing  of  the  motion  and  at  the  time  of  its  argument  there  was  pend- 
ing against  the  plaintiff  no  summary  proceeding  instituted  by  the  de- 
fendant. Upon  the  argument  of  the  motion  to  punish  for  contempt 
the  court  denied  it  and  vacated  the  order  of  injunction.  That  part  of 
the  order  which  denied  the  motion  to  punish  for  contempt  was,  in  our 
opinion,  correctly  disposed  of.  Had  the  motion  been  granted,  it 
would  have  been  necessary  for  the  court  to  have  found  that  a  right 
or  remedy  of  the  plaintiff  had  been  defeated,  impaired,  impeded,  or 
prejudiced  by  the  conduct  of  the  defendant  Code  Civ.  Proc  § 
2266.  It  evidently  was  clear  to  the  learned  court  at  Special  Term,  as 
it  is  to  us,  that  although  the  summary  proceeding  was  actually  insti- 
tuted, its  withdrawal  and  the  countermanding  of  the  precept  issued 
therein,  under  the  circumstances  disclosed  by  the  record,  rendered 
groundless  a  claim  that  any  right  or  remedy  of  the  plaintiff  had  been 
defeated  or  prejudiced. 

The  court  was,  however,  without  authority  to  direct  that  the  injunc- 
tion order  be  vacated.  The  motion  was  one  by  the  plaintiff  upon  an 
order  to  show  cause  to  punish  the  defendant  and  his  attorney  for  con- 
tempt and  "for  such  other  different  or  further  relief  as  may  be  just." 
The  defendant  did  not  serve  any  counter  notice  to  the  effect  that  he 
would  ask  for  a  vacation  of  the  injunction  order,  nor  did  he  serve  affi- 
davits touching  the  question  of  the  propriety  of  a  further  continuance 
of  the  injunction.  Had  tiie  defendant  sought  or  wished  to  procure 
a  vacation  of  the  injunction,  the  plaintiff  was  entitled  to  notice  in 
due  form  of  his  intention  to  move  m  that  respect  and  to  an  examina- 
tion of  such  affidavits,  if  any,  as  the  defendant  desired  to  read  upon 
the  motion.  This  practice  did  not  obtain.  Upon  the  plaintiff's  mo- 
lion  to  punish  for  contempt  on  account  of  an  alleged  violation  of  the 
injunction  order,  the  injunction  order  itself  should  not  have  been  va- 
cated without  some  proper  notice  to  the  plaintiff  that  the  court  would 
be  asked  for  that  relief.  In  general  the  practice  has  always  required 
notice  to  the  opposing  party  of  a  motion.  The  dissolving  of  the  in- 
junction was  no  part  of  plaintiff's  motion  to  punish  for  contempt  on 
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account  of  a  violation  of  its  terms,  and  could  not  possibly  be  justified 
under  plaintifif's  prayer  for  general  relief  in  his  order  to  show  cause. 
The  practice  of  granting  relief  on  motions  which  is  not  within  the 
perview  of  the  notice  or  notices  served  should  not  receive  the  approval 
of  the  courts.  Its  dangers  are  apparent,  and  it  does  not  make  for  the 
orderly  administration  of  the  law.  Analogous  to  this  question  was  one 
presented  in  Garcie  v.  Sheldon,  3  Barb.  232,  where  it  was  said : 

"It  Is  Irregular  to  grant  afflrmative  relief  to  a  party  opposing  a  motloa,  npon 
matters  appearing  tn  tbe  opposing  papers,  wbich  tbe  moving  party  has  bad  no 
opportunity  to  answer." 

The  order  denying  the  motion  to  punish  for  contempt,  and  vacat- 
ing the  injunction  order,  should  therefore  be  modified  by  striking  there- 
from the  provision  in  relation  to  the  vacation  of  the  injunction,  and, 
as  so  modified,  affirmed,  without  costs.    All  concur. 


(109  App.  Dlv.  8o;i.) 

In  re  WEEKS'  ESTATB. 

(Supreme  Court,  Appellate  Dlyislon,  Second  Department.    December  29, 190B.) 

1.  Statutes— CoKSTiTDTioHAUTT—CBRTmcATB  of  Pabsaob— SurrioiKiior. 

Const,  art  3,  {  26,  provides  tbat  on  the  final  passage  of  any  act  Im- 
posing, etc.,  any  tax,  etc.,  the  question  shall  be  taken  by  yeas  and  naye^ 
which  shall  be  duly  entered  on  the  Journals,  and  three-fifths  of  all  the  mem- 
bers elected  to  either  house  shall  In  all  cases  be  necessary  to  constitute  a 
quorum  therein.  Laws  1892,  p.  1676,  c.  682,  t  40,  as  amended  by  Laws 
1894,  p.  123,  c.  58,  provides  that  on  the  passage  of  a  bill  by  either  honse, 
the  presiding  officer  shall  append  to  such  bill  a  certificate  of  the  date  of 
its  passage  by  the  votes  of  the  majority  of  all  the  members  elected  to 
such  house  or  In  the  presence  of  three-fifths  of  such  members,  if  such  be 
the  case,  or  by  the  votes  of  two-thirds  of  all  the  members  elected  to  sncb 
bouse,  as  the  case  may  be,  and  that  no  bill  shall  be  deemed  to  have  so 
imssed  unless  certified  by  the  presiding  officer,  which  certificate  to  such 
efl^ect  shall  be  conclusive  evidence  thereof.  Held,  that  certificates  merdy 
stating  that  a  majority  of  the  members  and  senators,  respectively,  voted 
In  favor  of  the  bill,  and  entirely  silent  respecting  the  number  of  members 
I^esent  were  defective,  such  statement  in  no  way  Indicating  whether 
three-fifths  were  present. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Statutes,  {  381.] 
2l  Savk— Evidinox— Lboislative  Joubitaus. 

In  such  case,  resort  might  be  had  to  the  legislative  Journals  to  prove 
the  fact  that  the  requisite  three-fifths  of  the  members  were  present  on 
the  passage  of  the  bill. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  44,  Gent  Dig.  Statutes,  I  884.] 

Appeal  from  Surrogate's  Court,  Orange  County. 

In  the  matter  of  the  appraisal  of  the  estate  of  Mary  A.  Weeks 
under  the  acts  relative  to  the  taxable  transfers  of  property.  Appeal  by 
Thomas  W.  Weeks,  executor,  from  an  order  of  the  Surrogate's 
Court.    Affirmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Marshal  Stearns,  for  appellant. 

Henry  W.  Wiggins  (George  M.  Judd,  on  the  brief),  for  respondent 
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MIIXBR,  J.  The  appellant  contends  that  chapter  41,  p.  165, 
of  the  Laws  of  1908,  violates  article  3,  §  25,  of  the  state  Constitution, 
in  that  three-fifths  of  all  the  members  elected  to  the  General  As- 
sembly and  the  Senate  were  not  present  on  its  passage,  and  for  proof 
of  the  fact  relies  upon  the  certificates  of  the  presiding  officers  of 
the  two  Houses,  which  merely  state  that  a  majority  of  the  members 
and  senators,  respectively,  voted  in  favor,  thereof ;  and  it  is  contended 
that  section  40  of  the  legislative  law  (chapter  682,  p.  1676,  Laws  1892, 
as  amended  by  chapter  53,  p.  123,  Laws  1894)  makes  said  certificates 
conclusive  evidence  of  the  fact  that  three-fifths  of  the  members  of 
each  house,  respectively,  were  not  present.  Said  section  40  is  as 
follows : 

"Certlflcate  of  Presiding  Officer. — ^TJpoa  the  passage  of  a  bill  or  concurrent 
resolution  by  either  honse,  the  presiding  officer  thereof  shall  append  to  sach 
bill  or  resolntlon,  a  certificate  of  the  date  of  its  passage  by  the  rotes  of  a 
majority  of  all  the  members  elected  to  snch  honse  or  in  the  presence  of  three- 
fifths  of  snch  members,  if  such  be  the  case,  or  by  the  rotes  of  two-thirds  of 
all  the  members  elected  to  such  house,  as  the  case  may  be.  No  bills  shall  be 
deemed  to  hare  so  passed  unless  certified  by  the  presiding  ofllcer,  which  cer- 
tificate to  such  eCTect  shall  be  conclusive  evidence  thereof." 

Over  the  objection  of  the  appellant,  the  respondent  put  in  evidence 
certified  copies  of  the  journals  of  the  two  houses,  showing  the 
presence  of  the  requisite  three-fifths  upon  the  passage  of  the  bill  in 
each  House;  also  certified  copies  of  amended  and  corrected  certifi- 
cates of  the  two  presiding  officers,  made  after  the  adjournment  of 
the  Legislature,  attached  to  the  original  bill  on  file  in  the  office  of 
the  Secretary  of  State,  certifying  that  said  three-fifths  were  present. 
The  learned  surrogate  held  that  the  original  defective  certificates  of 
the  two  presiding  officers  were  conclusive,  but  that  said  provision 
of  the  Constitution  only  applied  to  general  tax  laws ;  that  the  act  in 
question  was  a  special  tax  law,  and,  therefore,  not  within  said  con- 
stitutional provision.  It  is  unnecessary  to  determine  this  question, 
as  it  is  equally  unnecessary  to  determine  how  far  the  Legislature 
may  go  in  prescribing  rules  of  evidence  which  might  have  the  effect 
of  defeating  constitutional  provisions,  because  it  is  clear  that  the 
certificates  in  question  are  defective  within  the  authority  of  Rumsey 
V.  N.  Y.  &  N.  E.  R.  R.  Co.,  130  N.  Y.  88,  28  N.  E.  763,  and 
Matter  of  N.  Y.  and  Long  Island  Bridge  Co.,  148  N.  Y.  540,  42 
N.  E.  1088,  and  that,  therefore,  resort  may  be  had  to  the  journals 
to  prove  the  fact.  The  original  defective  certificates  are  entirely 
silent  respecting  the  number  of  members  present,  and  a  statement 
that  a  majority  of  all  the  members  elected  voted  in  favor  of  the 
bill  indicates  in  no  way  whether  three-fifths  were  present.  This 
omission  clearly  rendered  the  certificates  defective  withm  the  author- 
ities cited,  and,  therefore,  further  considerati<»i  of  the  interesting 
questions  presented  is  unnecessary  at  this  time. 

The  order  of  die  Surrogate's  Court  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 
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PBOPLB  T.  HUMMEU 
(Supreme  Oonrt,  Trial  Term,  New  Zork  Ooanty.    June,  190S.) 

1.  Witnesses— OonsnTtrnoRAi.  Pbivileos— Tms  or  Aocbval. 

A  person  Is  not  compelled  to  give  evidence  against  himself,  within  the 
Constitution,  protecting  a  person  from  being  compelled  to  be  a  witness 
against  himself  In  a  criminal  case,  nntll  he  has  been  snmmoned  and 
sworn  as  a  witness;  and  his  rights  are  not  infringed  on  his  being  re- 
quired to  appear  before  the  grand  jury  in  pursuance  of  a  subpoena  and 
be  sworn. 

2.  iNDicmxRT— Motion  to  Quash — Pbesumptions. 

Where  the  prosecuting  attorney  as  the  legal  adviser  of  the  grand 
Jury  instructed  them  that,  in  deliberating  on  the  question  whether  an 
indictment  should  be  found  against  one  who  bad  been  subpoenaed  and 
sworn  as  a  witness  before  them,  his  testimony  should  not  be  considered. 
It  will  be  presumed,  on  a  motion  to  quash,  in  the  absence  of  proof  to 
the  contrary,  that  the  Jury  obeyed  the  instructions,  and  that  there  was 
8ufl3clent  evidence  aside  from  his  testimony  to  authorize  the  finding  of 
the  indictment 

Abraham  Hummel  was  indicted  for  crime.  Motion  to  quash  indict- 
ments.   Denied. 

William  Travers  Jerome,  Dist.  Atty.,  for  the  People. 
De  Lancey  Nicoll,  for  defendant 

DAVY,  J.  After  a  careful  examination  of  the  testimony  given  by 
the  defendant.  Hummel,  before  the  grand  jury  and  the  exhaustive  brief 
of  the  learned  counsel,  I  have  readied  the  conclusion  that  Hummel's 
testimony  was  not  obtained  by  compulsion  or  in  violation  of  the  con- 
stitutional provision  protecting  a  person  from  being  compelled  in  a 
criminal  case  to  be  a  witness  against  himself.  It  appears  at  the  ven' 
threshold  of  the  examination  he  placed  himself  upon  his  constitutional 
privilege  and  refused  to  answer  any  question  that  might  tend  to  in- 
criminate him,  and  voluntarily  answered  such  questions  as  would  not 
in  his  judgment  show  or  tend  to  show  that  he  had  committed  a  crim- 
inal offense.  The  learned  counsel  for  the  defendant  contends  that  it 
was  an  infringement  of  Hummel's  constitutional  rights  to  require 
him  to  appear  before  the  grand  jury  in  pursuance  of  a  subpoena  and 
be  sworn.  Such  a  rule  is  too  narrow  to  receive  favorable  consideration ; 
and,  if  adopted,  would  to  a  great  extent  destroy  the  usefulness  of  the 
grand  jury  system,- and  in^many  cases  defeat  the  administration  of 
criminal  justice.  The  rule  is  well-settled  that  a  witness  cannot  claim 
his  constitutional  privilege  until  he  is  sworn,  so  that  his  claim  shall 
be  made  under  the  sanction  of  an  oath.  The  compulsion,  therefore, 
within  the  meaning  of  the  Constitution,  does  not  arise  until  the  party 
has  been  summoned  and  sworn  as  a  witness. 

It  also  appears  that  the  assistant  district  attorney,  who  was  the  legal 
adviser  of  the  grand  jury,  instructed  them  that,  in  deliberating  upon  the 
question  whether  an  indictment  should  be  found  against  Hummel,  his 
testimony  should  not  be  taken  into  consideration.  I  must  therefore 
assume,  in  the  absence  of  proof,  that  the  grand  jury  obeyed  these  in- 
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structions,  and  that  there  was  sufficient  evidence,  aside  from  Hammel's, 
to  authorize  the  grand  jury  in  finding  the  indictments. 

The  motion,  therefore,  to  quash  the  indictments  is  denied;  and  the 
district  attorney  may  enter  an  order  to  that  effect. 


US  Misc.  Hep.  289.) 

In  re  PERRY  et  al. 
In  re  AVERY'S  ESTATE. 

(Surrogate's  Court,  Chautanqua  Connty.    September,  1905.) 

1.  PiBPETuiTntB— Wills— CoNSTKTjcTioK. 

Where  a  testator  left  to  each  of  bis  tbree  daughters  $100  a  montb  for 
10  years,  and  declared  that  at  the  end  of  that  period  his  residuary  estate 
should  be  distributed  equally  among  them,  and  that,  tf  any  daughter  died 
without  Issue  before  this  distribution,  her  share  should  be  divided  equally 
among  the  surviving  daughters,  the  future  contingent  estate  by  way  of 
cross-remainder  which  each  daughter  took  in  event  her  sister  should 
not  survive  the  10-year  period  did  not  vest  in  absolute  ownership  during 
that  period  and  could  not  be  alienated,  so  that  this  provision  offended 
against  Personal  Property  Law,  Laws  1897,  p.'  607,  c.  417,  {  2,  providing 
that  the  absolute  ownership  of  personal  property  shall  not  be  suspended 
for  a  longer  period  than  during  the  continuance  of  not  more  than  two 
lives  In  being  at  the  time  of  the  death  of  testator. 

2.  Wills— Pabtial  iNVALiDrry- Ct  Pbes. 

A  will  left  to  each  of  testator's  three  daughters  $100  a  month  for  10 
years,  and  provided  that  at  the  end  of  that  period  the  residuary  estate, 
consisting  wholly  of  personal  property,  should  be  distributed  equally 
among  £e  daughters,  and  that,  in  case  any  of  them  died  before  the 
expiration  of  the  10-year  period,  her  share  should  be  divided  among  the 
survivors,  field,  that  the  invalid  provision  that  only  the  daughters  liv- 
ing at  the  end  of  the  10-year  period  should  take  on  distribution  might 
be  disregarded.  In  order  to  effectuate  the  general  intention  of  the  testa- 
tor. 

8.  Same— CoNSTBTJcnoR- Rights  of  Legatees — Inooice. 

Where  a  will  gave  each  of  testator's  three  daughters  a  certain  amount 
per  month  for  10  years,  and  provided  that  at  the  end  of  that  period  the 
residuary  estate  should  be  distributed  .to  them  equally,  the  surplus  In- 
come and  earnings  of  the  estate  belong  to  the  three  daughters  in  equal 
shares. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Kate  A. 
Perry  and  others,  as  administratrices  with  the  will  annexed  of  the 
estate  of  Andrew  J.  Avery,  deceased. 

See  92  N.  Y.  Supp.  974. 

The  qneatlons  to  be  considered  In  this  proceeding  arise  npon  the  Judicial 
settlement  of  the  account  of  the  administratrices  with  the  will  annexed  of 
the  estate  of  the  deceased  testator,  and  Involve  the  validity  of  the  provisions 
of  the  will  respecting  the  power  of  alienation  of  real  property,  and  the  ab- 
solute ownership  of  personal  property.  Andrew  J.  Avery  died  in  the  city  of 
Dunkirk,  N.  Y.,  on  the  11th  day  of  August,  1902,  leaving  a  last  will  and  testa- 
ment, which  was  admitted  to  probate  by  this  court  on  the  27th  of  September, 
1902,  and  letters  testamentary  were  thereupon  Issued  to  the  American  Se- 
curity &  Trust  Company,  of  Washington,  D.  C,  the  executor  named  In  and 
appointed  by  said  will.  Subsequently,  in  proceedings  duly  had  in  this  court, 
the  lettm  testamentary  Issued  by  the  executor  were  revoked  and  the  ac- 
counting parties  in  this  proceeding  appointed  administratrices  with  the  will 
annexed.  The  testator  was  survived  by  bis  wife,  Sara  D.  Avery,  and  Mc- 
Dongal  Avery,  an  unmarried  son  of  full  age,  and  also  by  tbree  married 
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daughters,  all  of  fnll  age,  namely,  Kate  A.  Perry,  Elieabeth  B.  Armstrong, 
and  Mary  A.  JarvlB,  the  accounting  parties.  The  daughter  Kate  A.  Perry 
had  two  children  living  at  the  time  of  the  death  of  the  testator,  namely, 
Katherlne  Avery  Perry  and  Edward  A.  Perry,  both  Infants;  the  daughter 
Elizabeth  R.  Armstrong  has  one  child,  bom  since  the  death  of  the  testator, 
namely,  Andrew  Avery  Armstrong;  and  the  daughter  Mary  A.  Jarvis  has 
no  living  children.  The  testator  at  the  time  of  his  death  was  seised  In  fee 
and  possessed  of  one  parcel  of  real  property,  namely,  the  homestead  located 
on  Central  avenue,  In  the  city  of  Dunkirk.  All  the  rest  of  his  property  was 
personalty  and  of  the  value  of  upwards  of  $350,000. 

The  will  of  Andrew  J.  Avery  bears  date  January  21,  1901,  and  the  main 
features  thereof  may  be  summarized  as  follows:  First  A  direction  for 
the  payment  of  his  funeral  expenses  and  lawful  debts,  and  a  beqnest  to  the 
Forest  Hill  Cemetery  Association'  of  a  sufficient  amount  to  secure  the  per- 
petual care  of  his  burial  lot  Second.  By  the  second  and.  third  paragraphs 
he  gives  to  his  wife  the  lite  nse  of  the  homestead  and  the  personal  ^ects 
thereon,  together  with  an  annuity  of  $3,600  per  annum,  payable  monthly, 
during  her  lifetime,  and  directs  his  executor  to  pay  out  of  his  estate  the  cur- 
rent ezpenees  of  maintaining  the  homestead  and  to  pay  such  annuity  to  his 
widow.  The  bequest  to  the  widow  is  in  lieu  of  dower  rights  and  all  other 
claims  against  the  estate,  and  the  testator  charges  all  of  his  property,  both 
real  and  personal,  with  the  payment  of  the  bequest  to  her.  Third.  By  the 
third  paragraph  the  testator  also  bequeaths  an  annuity  of  $50  per  month 
to  his  son  McDougal  Avery,  during  his  natural  life,  and  directs  the  payment 
thereof  by  his  executor  and  expressly  provides  "that  my  said  son  shall  take 
no  share  or  further  interest  In  my  estate  than  the  said  monthly  allowance 
to  him."  Fourth.  By  the  fourth  paragraph  the  testator  bequeaths  to  his 
said  three  daughters  the  sum  of  $100  per  month  for  the  term  or  period  of 
10  years,  and  charges  his  entire  property  with  the  payment  thereof,  subject 
to  the  previous  charge  on  behalf  of  his  widow,  and  directs  the  payment 
thereof  by  his  executor.  By  the  fifth  paragraph  the  testator  makes  provision 
for  the  payment  of  the  annuities  to  his  widow  and  son  after  the  expiration 
of  ten  years,  by  directing  his  executor  to  purchase  from  a  substantial  insur- 
ance company  two  annuities  which  shall  produce,  reei>ectlvely,  the  simis  al- 
lowed to  bis  widow  and  son.  In  this  paragraph  we  also  find  the  residuary 
clause  of  the  testator's  will,  which  reads  as  follows:  "After  purchasing 
the  annuities  as  last  above  provided,  then  I  direct  my  executor  shall  dis- 
tribute the  remaining  balance  of  my  property,  both  real  and  personal  of 
every  name  and  nature,  wherever  found  or  by  whatever  name  known,  ex- 
cepting, of  course,  my  said  residence,  household  furniture,  etc.,  referred  to  in 
paragraph  two  (2)  equally  between  my  daughters,  share  and  share  alike,  to 
whom  I  hereby  give,  devise,  and  bequeath  the  same  absolutely  and  in  fee 
simple."  And  the  testator  also,  by  this  clause  of  the  will  provides  for 
the  disposition  of  the  homestead  and  personal  effects  thereon  npon  the  death 
of  the  widow  by  bequeathing  the  same  to  his  three  daughters  in  the  follow- 
ing language:  "I  further  direct  that  upon  the  death  of  my  said  wife  my 
executor  shall  tbereuiran  distribute  eqnally  among  my  said  danghters  that 
portion  of  my  said  estate  then  remaining  In  his  bauds,  and  to  my  said  daugh- 
ters I  hereby  give  and  bequeath  said  balance  upon  the  death  of  my  said  wir<> 
absolutely  share  and  share  alike  In  fee  simple."  Sixth.  The  sixth  paragraph 
of  the  testator's  will  also  makes  disposition  of  the  whole  residuary  estate  to 
the  three  daughters  at  the  expiration  of  10  years.  In  the  event  his  wife 
shall  have  then  deceased,  using  the  words:  "To  whom  I  hereby  bequeath 
the  same  absolutely."  Sevend.  By  the  seventh  paragraph  the  testates 
makes  provision  for  disposition  of  the  several  shares  given  to  his  daughters, 
in  the  event  of  the  death  of  any  such  daughter,  leaving  Issue,  subsequent 
to  the  execution  of  his  will,  and  prior  to  the  final  distribution  of  his  estate, 
which,  by  the  previous  clause,  was  fixed  at  the  expiration  of  10  years ;  and 
in  the  eighth  paragraph  he  makes  provision  for  the  disposition  of  a  daughter's 
share  who  may  die,  without  issue,  before  the  expiration  of  10  years.  Upon 
the  construction  to  be  placed  upon  these  two  paragraphs  depend  the  con- 
trolling questions  Involved  in  this  case,  and  hence  the  advisability  of  quoting 
them  in  full.    They  read  as  follows : 
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"SeveDth.  In  th*  ertnt  of  tb»  deatb  of  any  of  my  said  danghten  leaTlng  la- 
me, rabaeqacDt  to  ttm  oxecntlon  of  this  will  and  prior  to  the  final  dlatrlbntlon 
of  my  estata,  tben  I  direct  that  my  aald  executor  shall  pay  to  the  larae  of 
Bach  daughter  ao  deceased  the  monthly  payments  and  distributive  share  or 
portion  which  its  or  their  parent  would  have  received  under  the  conditions 
of  this  will,  had  such  parent  survived,  my  intention  being  that  the  issue  of 
each  daughter  of  mine  so  dying  shall  receive  the  same  allowance  and  dis- 
tributive share  or  porticm  of  my  estate  which  its  parent  would  have  received 
if  living,  to  which  issue  I  hereby  devise  and  bequeath  the  same  in  such  a  con- 
tingency. In  the  event  of  any  snch  issue  of  any  deceased  daughter  shall 
at  the  time  of  the  payment  of  any  such  monthly  allowance,  distributive  share 
or  portion,  be  under  the  age  of  twenty-one  years,  I  direct  that  such  payment 
or  payments  or  Its  share  thereof  shall  be  made  to  the  duly  appointed  guar- 
dian thereof. 

"Eighth.  In  the  event  of  the  death  of  any  of  my  said  daughters  prior  to 
the  final  distribution  of  my  said  estate,  without  Issue,  then  I  direct  the  dis- 
continuance of  any  monthly  payments  which  my  said  executor  shall  tben 
be  making  to  such  daughter  and  I  further  direct  and  provide  that  any  dis- 
tributive share  or  portion  of  my  said  estate  which  would  have  been  received 
by  said  daughter  if  living  shall  be  equally  divided  between  such  of  my  said 
daughters  share  and  share  alike  as  shall  survive  at  the  time  of  such  dis- 
tribution or  payments,  to  which  I  hereby  give,  devise  and  bequeath  the  same 
absolutely  in  said  contingency." 

Eighth.  By  the  ninth  paragraph  the  testator  appointed  the  American 
Security  &  Trust  Company,  of  Washington,  D.  O.,  as  executor,  and  directs 
and  empowers  said  executor  to  take  and  have  full  management  and  control 
of  his  estate,  empowering  it  to  manage  and  control  all  of  his  real  estate  and 
to  receive  the  rents  and  Income  therefrom,  "except  my  said  residence,  prior 
to  the  death  of  my  said  wife,"  and  authorizes  and  empowers  it  to  sell  and 
dispose  of  his  real  estate  and  personal  property,  in  its  judgment,  subject  to 
the  right  of  use  by  his  wife  of  said  residence  during  her  lifetime,  and  to 
execnte  good  and  proper  deeds  of  conveyance  and  transfer  of  the  same. 

Moot,  Sprague,  Brownell  &  Marcy,  for  administratrices. 
A.  £.  Nugent,  special  guardian  for  infants. 

WOODBURY,  S.  It  is  contended  by  the  three  daughters  of 
the  testator,  who  are  the  residuary  legatees  under  his  will,  that  they 
are  personally  entitled  to  their  respective  distributive  shares,  after 
setting  aside  a  fund  sufficient  to  pay  the  annuities  respectively  be- 
queathed to  Sara  D.  Avery,  widow,  and  McDougal  Avery,  son,  and 
to  provide  for  the  maintenance  of  the  homestead,  and  their  conten- 
tion in  this  respect  is  based  upon  the  alleged  invalidity  of  the  seventh 
and  eighth  paragraphs  of  the  will  as  offending  the  provisions  of  the 
statute  against  the  suspension  of  absolute  ownership  of  personal 
property.  The  question,  therefore,  of  primary  importance  in  this 
case  is  whether,  under  the  provisions  of  this  will,  the  absolute  owner- 
ship of  personal  property  and  the  power  of  alienation  of  real  estate 
is  unlaVfully  suspended,  and  dependent  upon  the  answer  to  this  ques- 
tion being  in  the  affirmative  arises  the  further  one  of  the  remedy  to 
be  applied. 

Section  »  of  the  personal  property  law  (Laws  1897,  p.  607,  c.  417), 
as  applicable  to  the  primary  question  involved,  reads  as  follows: 

"Sec.  2.  The  absolute  ownership  of  personal  property  shall  not  be  sus- 
pended by  any  limitation  or  condition,  for  a  longer  period  than  during  the 
continuance  and  until  the  termination  of  not  more  than  two  lives  in  being 
at  the  date  of  the  instrnment  containing  such  limitation  or  condition ;  or  if 
each  instrument  be  a  will,  for  not  mo^  than  two  lives  in  being  at  the  death 
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of  the  testator ;  In  otb»  respects,  UmltatlonB  of  fstnre  or  contingent  Interests 
in  personal  property,  are  subject  to  tbe  rules  prescribed  in  relation  to  fntnrs  es- 
tates In  real  property." 

Section  32  of  the  real  property  law  (Laws  1896,  p.  565,  c.  547), 
which  prescribes  the  limitations  on  the  creation  of  future,  contingent 
interests  in  real  property,  and  which  is  applicable  in  determining  the 
validity  of  limitations  respecting  personal  property,  by  force  of  the 
foregoing  statute,  reads  as  follows,  so  far  as  applicable  to  the  facts 
of  this  case,  viz. : 

"The  absolute  power  of  alienation  Is  suspended,  when  there  are  no  per^yns 
In  being  by  whom  an  absolute  fee  in  possession  can  be  conveyed.  Every 
future  estate  shall  be  void  in  Its  creation,  wblcb  shall  suspend  tbe  absolute 
power  of  alienation,  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  not  more  than  two  lives  in  being  at 
the  creation  of  the  estate." 

These  statutes  are  in  pari  materia  and  by  reason  of  this  fact,  as 
well  the  fact  of  the  reference  by  the  one  to  the  other,  are  to  be  con- 
strued together,  and  hence  it  luis  become  the  settled  rule  of  law  in 
this  state  that  the  same  general  test  appUcable  in  determining  wheth- 
er there  has  been  an  unlawful  suspension  of  power  of  alienation 
of  real  estate  is  applicable  in  determining  whether  there  has  been  an 
unlawful  suspension  of  the  absolute  ownership  of  personal  property. 
Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N.  E.  869 ;  Gihnan  v.  Redding- 
ton,  24  N.  Y.  9-13 ;  Robert  v.  Coming,  89  N.  Y.  225 ;  Law  of  Estates 
Created  by  Will,  vol.  1,  p.  391.  The  power  of  alienation  (except  as 
respects  powers  expressly  granted  or  conferred)  implies  absolute  own- 
ership, and  absolute  ownership  embraces  and  carries  with  it  the  power 
to  alienate.  The  statutory  test,  therefore,  of  what  constitutes  a  sus- 
pension of  the  power  of  alienation  as  to  real  estate,  and  of  absolute  own- 
ership as  to  personal  property,  is  that  it  occurs  only  when  there  are  no 
persons  in  being  by  whom  an  absolute  estate  in  possession  can  be  con- 
veyed.' Sawyer  v.  Cubby,  146  N.  Y.  192-196,  40  N.  E.  869 ;  Murphv 
v.  Whitney,  140  N.  Y.  546,  36  N.  E.  930,  24  L.  R.  A.  123.  The  number 
of  persons  in  which  the  ownership  and  right  of  alienation  exists  is  un- 
important. If  by  their  all  joining  >n  a  conveyance  an  absolute  title  can 
be  transferred,  the  requirements  are  satisfied.  Williams  v.  Mon^;om- 
ery,  148  N.  Y.  519-626,  43  N.  E.  57.  The  court  in  this  case,  dting 
authorities,  says: 

"The  test  of  alienability  of  real  or  personal  property  Is  that  there  are 
persons  in  being  who  can  give  a  perfect  title.  Where  there  are  living  parties 
who  bare  unit^ly  tbe  entire  right  of  ownership,  the  statute  has  no  applica- 
tion. The  ownership  is  absolute  whether  the  power  to  sell  resides  In  one 
individual  or  in  several.  Tf  there  is  a  present  right  to  dispose  of  the  entire 
interest,  even  If  Its  exercise  depends  upon  tbe  consent  of  many  persons, 
there  is  no  unlawful  suspension  of  the  power  of  alienation.  The  ownership, 
although  divided,  continues  absolute." 

It  is  now  the  settled  law  in  this  state  that  absolute  ownership  is 
suspended  in  only  one  of  two  ways:  (1)  By  the  creation  of  a  trust 
which  vests  the  estate  in  trustees.  (2)  By  the  creation  of  future  es- 
tates, vesting  upon  the  occurrence  of  some  future  and  contingent 
event.  Steinway  v.  Steinway,  163  N.  Y.  183,  194,  67  N.  E.  312 ;  Wil- 
ber  v.  Wilber,  166  N.  Y.  461-466,  69  N.  E.  264;  Everitt  v.  Everitt,  29 
N.  Y.  39-71. 
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It  is  important  in  dealing  with  questions  arising  under  this  statute, 
limiting  the  power  of  alienation  and  of  absolute  ownership,  that  we 
do  not  confuse  them  with  the  limitations  prescribed  by  section  33  of 
the  real  property  law,  which  provides  that : 

"Successive  estates  for  life  shall  not  be  limited,  except  to  persons  In  being 
at  the  creation  thereof;  and  where  a  remainder  shall  be  limited  on  more 
than  two  succesaiTe  estates  for  life,  all  the  life  estates  subsequent  to  those 
of  the  two  persons  first  entitled  thereto,  shall  be  void,  and  on  the  death  of 
those  persons,  the  remainder  shall -take  effect,  in  the  same  manner  as  if  no 
other  life  estates  had  been  created." 

Under  this  section  a  vested  remainder  can  be  created  on  two  suc- 
cessive life  estates  and  no  more,  and  if  a  third  life  estate  is  attempted 
to  be  created  prior  to  the  absolute  vesting  of  the  remainder  it  would 
be  cut  off  and  eliminated  by  force  of  the  provisions  of  section  36  of 
the  real  property  law,  and  the  prior  estates  would  be  held  to  be 
good :  Thus,  successive  life  estates  to  A.,  B.,  and  C,  with  remainder 
over  to  D.  (a  person  in  being),  violates  the  provisions  of  this  section 
as  being  an  unlawful  limitation,  but  would  not  offend  the  statute  of 
perpetuities,  because  the  owners  of  the  several  life  estates,  joining 
with  the  tenant  in  remainder,  could  convey  an  absolute  fee  in  posses- 
sion. In  other  words,  it  would  satisfy  the  test  that  there  must  be 
persons  in  being  by  whom  an  absolute  fee  in  possession  can  be  con- 
veyed. Purdy  V.  Hayt,  92  N.  Y.  446-451.  Under  this  rule  it  is  un- 
important how  many  or  what  estates  are  existing  in  the  property, 
whether  they  are  vested  or  contingent,  whether  there  are  many  or 
few  owners  of  the  estates  and  interests,  for,  if  by  uniting  they  can 
convey  an  absolute  estate  in  possession,  there  is  no  suspension  what- 
ever. 

Having  determined  in  a  given  case  that  there  is  a  suspension  of 
the  power  of  alienation,  or  of  absolute  ownership,  it  then  becomes 
important  to  inquire  whether,  under  the  terms  of  the  instrument 
creating  the  estates,  the  suspension  is  an  unlawful  one,  because  the 
statute  expressly  recognizes  the  right  of  such  suspension  for  and 
during  the  period  of  the  existence  of  two  lives  in  being  at  the  time 
of  the  creation  of  the  estate.  But  in  applying  the  test  it  must  always 
be  kept  in  mind  that  where,  by  the  terms  of  an  instrument  creating 
an  estate,  there  may  be  an  unlawful  supension  of  the  power  of  aliena- 
tion or  of  the  absolute  ownership,  the  limitation  is  void,  although  it 
should,  by  subsequent  events,  turn  out  that  no  actual  suspension  be- 
yond the  prescribed  period  would  have  taken  place.  In  other  words, 
to  render  such  future  estates  created  by  will  valid,  they  must  be  so 
limited  that  in  every  possible  contingency  they  will  absolutely  termi- 
nate within  the  period  of  two  lives  in  teing  at  the  death  of  the  testator 
or  the  estate  will  be  held  void.  Herzog  v.  Title  Guarantee  &  Trust 
Company,  177  N.  Y.  86-99,  69  N.  E.  283,  67  L.  R.  A.  146.  Having 
stated  the  rule  by  which  it  is  to  be  determined  whether  there  has  been 
any  suspension  of  the  power  of  alienation  or  absolute  ownership,  it 
remains  necessary  to  state  the  rule  to  be  applied  in  testing  the  ques- 
tion of  whether  such  suspension  is  unlawful,  as  being  in  contravention 
of  the  statute,  where  any  such  suspension  is  found  to  exist.  In  such 
case  the  further  inquiry  must  be  made  whether  during  two  designat- 
ed lives  in  being  must  there  be  persons  in  being  by  whom  an  absolute 
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estate  in  possession  can  be  conveyed  or  transferred.  If  this  ques- 
tion be  answered  in  the  affirmative,  there  is  no  undue  suspension  of 
the  power  of  alienation  or  of  absolute  ownership.  Sawyer  v.  Cubby, 
146  N.  Y.  192,  40  N.  E.  869;  Robert  v.  Corning,  89  N.  Y.  225 ;  Her- 
zog  V.  Title  Gurantee  &  Trust  Co.,  177  N.  Y.  86,  69  N.  E.  283,  67 
L.  R.  A.  146, 

Inasmuch  as  the  test  to  be  applied  in  such  cases  is  as  to  whether 
there  are  persons  in  being,  or  persons  who  must  come  into  being 
during  the  period  of  the  authorized  suspension,  it  follows,  and  our 
courts  have  held,  that  where  there  is  an  absolute  vesting  of  the  es- 
tate— a  vesting  of  the  absolute  title  and  the  absolute  ownership  with- 
in the  prescribed  period,  with  the  time  of  payment  or  distribution 
alone  postponed,  the  statute  is  not  violated.  Everitt  v.  Everitt,  29 
N.  Y.  39;  Smith  v.  Edwards,  88  N.  Y.  92;  Warner  v.  Durant,  76  N. 
Y.  133 ;  Goebel  v.  Wolf,  113  N.  Y.  406-412,  21  N.  E.  888, 10  Am.  St. 
Rep.  464;  Matter  of  Murphy,  144  N.  Y.  567,  39  N.  E.  691.  This 
brings  us  to  the  consideration  of  the  nature  and  character  of  the  es- 
tates created  by  the  testator's  will,  for  the  purpose  of  determining 
whether  the  statute  against  perpetuities  has  been  violated. 

Under  the  real  property  law  we  have  estates  in  possession  and  in 
expectancy.    Section  25  provides: 

"Estatea,  aa  respects  the  time  ot  their  enjoyment,  are  divided  Into  es- 
tates In  poaaeasloD,  and  estates  In  expectancy.  An  estate  which  entitles  the 
owner  to  immediate  posseBsion  of  the  property  la  an  estate  In  posseaslon. 
An  estate  In  which  the  right  of  poasesslon  la  postponed  to  a  fntnre  time,  1> 
an  estate  In  expectancy." 

Section  26  provides : 

"Estates  In  expectancy  are  divided  Into  (1)  fntnre  estates;  and  (2)  Krer- 
slons." 

Section  27  defines  a  future  estate  as  follows: 

"A  fntore  estate  la  an  estate  limited  to  commence  In  possession  at  a  fntnre 
day,  either  without  the  Intervention  of  a  precedent  estate,  or  on  the  determina- 
tion, by  lapse  of  time  or  othvwlse,  of  a  precedent  estat*  created  at  the  same 
time" 

By  section  28  a  remainder  is  defined  to  be  a  future  estate  depend- 
ent upon  a  precedent  estate.  Section  30  defines  vested  and  hitnre 
contingent  estates  as  follows : 

"A  fntura  estate  la  either  vested  or  contingent  It  Is  vested,  when  there 
la  a  person  In  being,  wbo  would  have  an  Immediate  rlg^t  to  the  possession 
of  the  property,  on  the  determination  of  all  the  Intermediate  or  precedent 
estates.  It  la  contingent  while  the  person  to  whom  or  the  event  on  whlcb 
it  la  limited  to  take  effect  remalna  uncertain." 

It  is  conceded  that  the  will  creates  no  express  trust  and  vests  no 
estate  in  trustees ;  and  a  trust  will  not  be  implied  unless  the  execu- 
tion of  the  will  demands  it,  and  never,  if  to  do  so  will  contravene  the 
provisions  of  the  statute,  because  courts  will  not  set  up  a  trust  by 
implication  to  be  immediately  defeated.  Every  provision  of  this  will, 
however,  can  be  executed  and  carried  into  effect  under  powers  con- 
ferred by  the  will.  It  is  not  claimed  in  this  case  that  the  provisions 
made  for  the  widow  and  son  in  any  manner  violate  the  statute  against 
perpetuities,  and  hence  it  is  unnecessary  to  discuss  the  character, 
nature,  or  extent  of  their  interests  or  estates.    The  part  of  the  cs- 
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tate  with  which  we  are  to  deal,  in  determining  whether  there  has  been 
an  unlawful  suspension,  as  I  understand  the  position  of  counsel,  is 
the  estate  remaining  after  providing  for  the  annuities  for  the  widow 
and  son,  and  exclusive  of  the  homestead  and  contents — the  latter 
vesting  absolutely  in  the  daughters,  subject  to  the  widow's  life  es- 
tate ;  and  I  shall  so  regard  the  matter  and  speak  of  the  estate  to  be 
dealt  with  as  the  residuary  estate,  for  the  convenience  of  reference. 
This  residuary  estate  consists  wholly  of  personal  property.  If,  how- 
ever, the  residuary  interest  in  the  homestead  and  contents  should  be 
claimed  to  be  involved  in  the  question,  it  would  make  no  difference 
in  the  conclusions  reached  respecting  an  unlawful  suspension,  and 
hence  I  shall  treat  it  as  not  involved. 

These  three  daughters  take  their  shares  and  interests  in  the  estate 
in  severalty  and  as  tenants  in  common,  both  by  force  of  the  provi- 
sions of  the  statute,  which  declares  that  "every  estate  granted  or  de- 
vised to  two  or  more  persons  in  their  own  right,  shall  be  a  tenancy 
in  common,  unless  expressly  declared  to  be  m  joint  tenant"  (Real 
Property  Law,  §  66),  and  by  force  of  the  provisisons  of  the  will, 
which  divides  the  residuary  estate  btween  the  daughters  "share  and 
share  alike."  The  whole  fund  in  this  case  is  to  be  treated  as  a  single 
fund,  for  the  purpose  of  management  only,  and  the  bequests  to  the 
several  daughters  as  separate  and  distinct  from  each  other.  Stein- 
way  V.  Steinway,  163  N.  Y.  183,  57  N.  E.  312 ;  Locke  v.  Farmers, 
L.  &  T.  Co.,  140  N.  Y.  135,  35  N.  E.  678;  Purdy  v.  Hayt,  92  N.  Y. 
446.  Reading  paragraphs  "Fifth,"  "Seventh,"  and  "Eighth,"  to- 
gether as  forming  the  testamentary  purpose  and  intent  of  the  testator 
respecting  the  three  daughters,  and  applying  the  provisions  of  the 
statute,  which  we  have  quoted,  respecting  the  divisions  of  estates,  to 
the  testamentary  disposition  therein  found,  it  is  clear  that  each  of 
these  three  daughters  take  under  the  provisions  of  the  will  (1)  a  vest- 
ed future  estate  in  one-third  of  the  residuary  estate,  subject  to  be 
defeated  by  her  death  prior  to  the  time  of  distribution  10  years  from 
the  death  of  testator ;  and  (2)  a  future,  contingent  estate,  by  way  of 
cross-remainder,  in  the  share  given  to  each  of  her  two  sisters,  in  the 
event  of  the  death  of  such  sister,  without  issue,  within  the  10-year 
period,  and  upon  the  further  contingency  that  she  herself  survive 
that  period.  The  estates  created  by  the  "seventh"  paragraph  of  the 
will  in  favor  of  the  issue  of  a  daughter  dying  subsequent  to  the  mak- 
ing of  the  will  and  before  distribution,  10  years  after  the  testator's 
death,  are  future,  contingent  estates.  As  to  the  character  of  these 
several  estates  generally,  see  Dana  v.  Murray,  122  N.  Y,  604,  26  N. 
E.  21;  Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811;  Oilman  v. 
Reddington,  24  N.  Y.  9;  Bbwditch  v.  Ayrault,  138  N.  Y.  223,  33  N.  E. 
1067;  Purdy  v.  Hayt,  92  N.  Y.  446;  Cochrane  v.  Schell,  140  N.  Y. 
516,  36  N.  E.  971 ;  Steinway  v.  Steinway,  163  N.  Y.  183,  57  N.  E.  312 ; 
Hall  V.  La  France  Fire  Engine  Co.,  168  N.  Y.  570,  63  N.  E.  613 ;  Hen- 
derson v.  Henderson,  113  N.  Y.  1,  20  N.  E.  814. 

While  each  daughter  takes  a  presently  vested  future  estate,  yet  she 
does  not  take  an  absolute  title,  because  of  the  conditional  limitation 
in  favor  of  survivors  and  the  substitute  conditional  limitation  in 
favor  of  issue.    She  takes  a  base  or  qualified  fee,  determitiable  by 
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her  death  before  the  time  fixed  for  distribution — in  other  words,  a 
defeasible  estate ;  and  her  title  will  only  become  absolute  and  perfect 
by  her  surviving  the  distribution  period.  It  follows,  therefore,  that 
she  cannot  alienate  the  estate  until  her  title  becomes  absolute  by  ex- 
piration of  the  lO-period,  as  the  power  so  to  do  will  not  become  ex- 
istent until  that  time.  Gilman  v.  Reddington,  2^  N.  Y.  16 ;  Cochrane 
V.  Schell,  140  N.  Y.  616,  36  N.  E.  971,  and  other  cases  last  dted. 
Under  these  authorites  absolute  ownership  and  the  absolute  power 
of  alienation  is  suspended  in  this  case  by  both  the  conditional  Umita- 
tions,  creating  future,  contingent  estates  in  favor  of  issue  and  in  fa- 
vor of  survivors. 

The  future,  contingent  estates  created  on  behalf  of  issue  are  so 
limited  as  to  render  it  impossible  of  present  ascertainment  as  to  who 
will  take  in  the  event  of  the  parent's  death.    They  take,  if  at  all,  as 
primary  and  substituted  legatees  under  the  will  (in  the  event  of  the 
death  of  the  parent  within  the  10-year  period),  and  not  by  inheritance 
from  such  parent ;  but  they  take  as  a  class,  uncertain  in  number,  to 
be  ascertained  upon  the  happening  of  the  event,  the  death  of  the 
parent,  which  will  vest  in  them  the  absolute  estate.     Herzog  v.  Title 
Guarantee  &  Trust  Co.,  177  N.  Y.  97,  69  N.  E.  283,  67  L.  R.  A.  146. 
Until  that  event  occurs  the  persons  who  will  take  are  incapable  of 
ascertainment,  nor  can  it  previously  be  determined  whether  there 
will  be  any  isue  in  being  upon  the  happening  of  the  event.     While 
these  conditions  create  a  suspension,  the  suspension  is  not  an  unlaw- 
ful one,  because,  there  being  an  absence  of  any  further  limitation,  the 
estate  vests  in  the  issue  of  the  daughter  dymg,  at  the  time  of  her 
decease,  and  therefore,  at  the  utmost,  the  suspension  can  continue 
only  during  the  period  of  one  life  in  being.     If  the  daughter  survives 
the  10-year  period  her  ownership  will  become  absolute,  and  if  she  die 
in  the  interim  those  entitled  to  take  as  substitute  legatees  under  this 
provision  of  the  will — ^her  issue — ^will  be  capable  of  ascertainment, 
and  in  them  will  become  vested  in  interest  the  absolute  ownership  of 
the  property  and  the  absolute  power  of  alienation,  with  the  time  of 
payment  only  postponed  until  the  expiration  of  the  10-year  period. 

The  future,  contingent  estates  created  in  the  daughters  by  way  of 
cross-remainders  under  the  eighth  paragraph  of  the  will,  in  the  event 
of  the  death  of  one  or  more  of  them  without  issue  during  the  10- 
year  period,  introduces  the  difficulty  in  this  case.  It  will  be  seen  by 
reading  this  paragraph  that  those  entitled  to  take  thereunder  are 
such  of  the  daughters  "as  shall  survive  at  the  time  of  such  distribu- 
tion or  payments,"  which,  as  already  shown,  is  fixed  at  10  years  after 
the  desith  of  the  testator.  This  language  injects  into  the  will  for  the 
first  time  a  fixed  period  of  time  not  measured  by  lives  in  being,  dur- 
ing which  the  persons  entiled  to  take  are  uncertain  and  incapable  of 
ascertainment.  The  gift  is  not  to  the  survivor  or  survivors,  at  death, 
but  at  the  time  of  distribution — ^the  end  of  the  10-year  period.  Hence, 
the  persons  on  whose  survivorship  the  estate  is  limited  to  take  ef- 
fect remain  uncertain  and  cannot  be  determined  until  10  years  from 
the  death  of  the  testator,  a  period  of  time  not  measured  by  lives  in 
being.  Clearly  this  provision  creates  an  unlawful  suspension.  A 
supposed  case,  within  the  range  of  possibility  under  this  provision  of 


Digitized  by 


Google 


Slir.  Ct.)  IIT  SB  FEKBT.  887 

the  will,  is  aptly  put  by  counsel  for  the  daughters,  in  his  brief  sub- 
mitted in  this  case,  thus : 

"At  tlie  present  time  one  of  the  danghters,  Mrs.  Jarvls,  has  no  children. 
She  bas  a  vested  estate,  subject  to  be  divested  by  her  death  before  the  expira- 
tion of   10  years,  and  tlie  enjoyment  of  that  estate  poeti>oned  by  the  direc- 
tions of  the  will.    Bapposlng  she  died  at  the  expiration  of  the  fourth  year, 
her  estate  then  Is  not  vested  in  any  one.    Why?    Because  the  directions  of 
the  ~wil\  are  that  it  shall  go  to  the  daughter  or  daughters  who  survived  at 
the  expiration  of  10  years.    It  is  impossible  to  tell  how  many  of  the  daugh- 
ters, or  whether  any  of  them,  will  be  alive  at  that  time.    Bach  of  the  living 
dauslitera,  however,  has  a  contingent  estate,  or  a  possibility  of  receiving 
the  deceased  sister's  share,  should  they  live  at  the  expiration  of  10  years. 
We  And  two  people  who  are  presumably  entitled  to  the  lapsed  estate  of  Mrs. 
Jarvls.     Supposing,  now,  another  daughter  die  at  the  expiration  of  the  sixth 
year.     The  portion  that  came  to  this  daughter  secondly  deceased  has  already 
passed  tbrongh  the  life  of  Mrs.  Jarvls  and  the  life  of  the  one  who  died  sec- 
ondly.    It  has  now  ma  the  statutory  period  of  two  lives.    Do  we  And  it. 
vested   absolutely  in  any  one,  or  is  it  further  suspended?    There  is  one 
daughter  living.    She  has  a  presumptive  right  to  It,  but  her  right  becomes 
atwolnte  only  on  the  condition  that  she  shall  live  at  the  end  of  10  years,  or 
for  a  further  period  of  4  years  in  addition  to  the  two  lives  through  which 
this  estate  has  already  passed.    The  last  survivor  receives  this  estate  after 
It  has  passed  through  two  lives,  and  an  additional  term  of  4  years.    This  is 
in  direct  contradiction  to  the  statute,  and  the  absolute  period,  however  short, 
is  fatal." 

The  case  is  even  stronger  than  the  one  put  by  counsel,  because  it 
cannot  now  be  determined  to  a  certainty  whether  any  of  the  daugh- 
ters will  survive  the  distribution  period,  or  whether  any  other  of  the 
beneficiaries  of  the  residuary  estate  now  in  being  will  surArive  that 
period.  Thus  it  may  well  be  that  there  are  no  persons  in  being,  or 
who  will  come  into  being  during  the  life  of  any  two  designated  per- 
sons in  existence,  who  can  convey  an  absolute  title  to  the  estate; 
and,  as  we  have  already  stated,  the  rule  of  law  is  that : 

"To  render  such  future  estates  created  by  will  valid,  they  must  lie  so  lim- 
ited that  in  every  possible  contingency  they  will  absolutely  terminate  within 
the  period  of  two  lives  in  being  at  the  death  of  the  testator,  or  the  estate 
will  be  held  void."  Hensog  v.  Title  Guarantee  &  Trust  Co.,  177  N.  Y.  86-99, 
68  N.  B.  283,  287,  67  L.  R.  A.  146. 

Before  passing  from  this  branch  of  the  case,  it  seems  advisable  to 
make  brief  reference  to  the  position  taken  by  counsel  for  the  exec- 
utor upon  a  fonher  hearing,  whose  brief  is  submitted  by  the  special 
guardian  for  our  consideration.  The  position  taken  was  (1)  that  the 
daughters  take  a  presently  vested  estate,  subject  to  be  defeated  by 
death  within  the  period  of  10  years  fixed  for  distribution,  and  (2)  that 
such  vesting  enables  the  daughters,  by  uniting  with  the  executor,  to 
convey  an  absolute  title  to  the  estate,  and  hence  the  power  of  aliena- 
tion and  absolute  ownership  is  not  suspended  at  all.  It  seems  clear 
to  me  that  the  statement  of  the  proposition  carries  with  it  the  ref- 
utation. It  is  utterly  impossible  for  me  to  so  interpret  the  English 
language  as  to  make  absolute  ownership  mean  the  same  thing  as 
defeasible  ownership,  which  must  be  done  if,  under  the  statute  in 
question,  the  right  of  alienation  of  a  defeasible  estate  exists  in  the 
persons  holding  the  defeasible  title.  Such  an  inteipretation,  as  ap- 
plicable to  this  case,  would  have  the  effect  of  defeating  the  clear  and 
manifest  intention  of  the  testator,  and  carried  to  its  logical  sequence 
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would  have  the  effect  of  defeating  the  provisions  of  the.  real  proper^ 
law  authorizing  the  creation  of  contingent  estates  in  remainder.  It 
is  not  my  intention  to  analyze  the  cases  relied  upon  in  support  of  this 
position.  Suffice  it  to  say  that  from  my  examination  of  them  they 
do  not  sustain  the  doctrine  of  the  text  If  the  proposition  is  sound, 
then  these  daughters  are  presently  vested  with  the  absolute  owner- 
ship of  this  residuary  estate,  and,  having  it  in  their  possession  as 
administratrices,  can  turn  it  over  to  themselves  as  individuals,  and 
there  will  be  no  one  to  complain.  Counsel  for  the  daughters,  how- 
ever, repudiates  the  doctrine,  and,  as  the  interests  of  their  children 
are  unalterably  at  variance  with  it,  we  may  pass  it  without  further 
consideration. 

Having  determined  that  the  provisions  of  the  will  create  an  unlaw- 
ful suspension  of  the  power  of  alienation  and  absolute  ownership,  we 
•are  next  called  upon  to  apply  the  proper  remedy  for  its  correction. 
It  is  now  so  thoroughly  settled  as  to  be  deemed  axiomatic  that    the 
cardinal  rule  in  the  construction  of  wills  is  to  arrive  at  and  give  ef- 
fect to  the  intention  of  the  testator,  where  such  intention  may  be  car- 
ried into  effect  without  violation  of  law,  such  intention  to  be  derived 
from  the  context  of  the  will  itself,  viewed  in  the  light  of  all  surrotmd- 
ing  circumstances;  and  where,  as  in  this  case,  it  is  found  that  the 
provisions  of  the  will  violate  some  provision  of  law,  public  policy 
requires,  and  our  courts  have  established  the  doctrine,  that,  through 
the  process  of  elimination  and  excision,  the  offending  provisions  will 
be  cut  off  and  disregarded,  where  by  so  doing  the  main  testamentary 
scheme  and  purpose  of  the  testator  can  be  preserved  and  carried  into 
effect.     Courts  should  at  all  times  endeavor  to  give  effect  as  far  as 
possible  to  the  intention  of  the  testator  expressed  in  his  will,  and 
hence,  in  applying  the  doctrine  of  elimination  and  excision,  such  parts 
only  should  be  eliminated  as  will  cause  the  least  disturbance  of  the 
testamentary  scheme. 

Any  lengthy  discussion  of  the  law  in  relation  to  the  application 
of  the  doctrine  of  elimination  and  expunging  of  offending  provisions 
of  wills,  for  the  purpose  of  validating  them  and  preserving  to  the 
fullest  extent  possible  the  testatmentary  scheme  and  purpose  of  the 
testator,  is  rendered  superfluous  by  the  able  presentation  and  dis- 
cussion of  the  question  by  Judge  Werner  in  Kalish  v.  Kalish,  166 
N.  Y.  368,  69  N.  E.  917,  and  cases  therein  cited  by  him.  In  review- 
ing this  doctrine  at  page  374  of  166  N.  Y.,  and  page  919  of  59  N.  E., 
he  sa3's: 

"Havliig  demonstrated,  as  we  tblnk,  tbat  it  Is  not  only  for  the  Interests 
of  all  concerned  in  the  estate,  except  tlie  plaintiff,  but  also  In  direct  fartber- 
ance  of  the  testator's  plan,  to  uphold  this  will  by  simply  eliminating  the 
void  Intermediate  trust  and  Its  necessary  incidents,  we  have  now  to  Inquire 
whether  there  Is  any  legal  obstacle  to  snch  a  course.  It  Is  axiomatic  that 
courts  cahnot  make  new  wills  for  teetatom  who  have  failed  to  make  ralld 
wills  for  themselves.  While  recognizing  the  force  of  this  tmtfa,  courts  hare 
from  the  earliest  times  been  compelled  to  choose  between  the  altematlves 
of  setting  aside  certain  wills  altogether,  or  of  cutting  out  simply  their  void 
provisions.  This  necessity  has  led  to  the  rule,  which  Is  now  firmly  established 
in  this  state,  that  when  tiie  sev^al  parts  of  a  will  are  so  intermingled  or  in- 
terdependent tbat  the  bad  cannot  be  separated  from  the  good,  the  will  must 
fall  altogether;    but  when  it  Is  possible  to  cut  out  the  Invalid  provisions, 
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8o  as  to  laav*  intact  the  parts'  that  are  ralld,  and  to  prewrre  th«  gancral 
plan  of  the  testator,  socb  a  construction  will  be  adopted  as  will  prevent  in- 
testacy, either  partial  or  total,  as  the  case  may  be.    This  case  seems  to  pre- 
sent a  fair  opportonity  tor  the  application  of  the  latter  rale.    Here  we  are 
not  reqnlred  to  make  a  new  will  for  the  testator.    We  have  a  valid  life  estate, 
followed  bj  a  void  intermediate  trnst  for  Ave  years,  succeeded  by  a  valid 
ultimate  trust  and  good  remainders.    The  void  Intermediate  trnst  Is  for  the 
benefit  of  the  same  legatees  who  take  under  the  ultimate  trust  and  remain- 
ders respectively.    The  excision  of  the  void  trust  simply  gives  Inmiediate 
effect  to  those  ulterior  devises  which  under  It  were  to  be  postponed  for  five 
years.    The  same  persons  take  in  the  same  proportions  as  before.    By  way 
of  recapitulation  we  therefore  conclude  that  equity  and  the  decided  cases  con- 
cur In  requiring  us  to  hold  that  the  Invalid  parts  of  this  will  can  be  expunged 
wltbont  destroying  the  will  as  a  whole,  or  creating  even  partial  intestacy. 
Tbe  life  estate  with  the  power  of  sale  during  its  existence,  subject  to  the 
widow's  consent,  can  stand.    The  succeeding  trust  and  its  accompanying 
power  of  sale,  with  its  Incidental   directions   regarding  tbe  occupation  of 
the  homestead,  or  Its  substitute,  are  declared  void.    The  ultimate  trust  and 
tbe  remainders  are  held  valid  to  take  effect  at  the  conclusion  of  tbe  life 
estate.     That  this  disposition  of  the  case  is  witbin  the  rule  long  followed  by 
this  court  Is  attested  by  the  following  decisions :     In  Haxtun  v.  Corse,  2  Barb. 
Ch.  B07,  It  was  held  that  where  a  power  in  trust,  to  executors,  to  lease  the 
real  estate  of  the  testator  until  it  could  be  sold,  would  have  the  effect  to  sus- 
pend the  absolute  power  of  alienation  in  such  real  estate,  and  was,  there- 
fore, Toid,  the  power  in  trust  to  sell,  created  by  the  snme  will,  was  neverthe- 
less valid.    So  in  Van  Vechten  v.  Van  Veghten,  8  Paige.  105,  the  chancellor, 
in  discussing  the  provisions  of  a  complicated  will,  said:    'Where  personal 
estate  Is  vested  In  trustees  upon  various  trusts,  some  of  which  are  valid  and 
others  void,  the  courts  must  sustain  those  which  are  legal  and  valid  if  they 
can  be  separated  from  those  which  are  lllegral  and  void.'    In  Harrison  v. 
Harrison,  86  N.  T.  543,  the  court  in  taking  out  of  the  will  certain  ulterior 
limitations,  which  were  declared  to  be  void,  held  that  no  difficulty  was  pre- 
sented by  the  fact  that  all  the  limitations,  the  good  as  well  as  the  bad,  were 
embraced  in  a  single  trust.    In  passing  upon  that  question  tbe  court  said: 
The  principle  is  now  well  established  that  the  courts  lean  In  favor  of  the 
preservation  of  all  such  valid  parts  of  a  will  as  can  be  separated  from  those 
that  are  Invalid  without  defeating  tbe  general  Intent  of  tbe  testator.'    Re- 
ferring to  the  particular  trust  there  under  consideration  the  court  continued : 
'It  Is  no  objection  to  the  application  of  this  rule  to  tbe  case  at  bar  that  the 
limitations,  as  well  those  which  are  good  as  the  one  alleged  to  be  bad,  are 
embraced  In  a  single  trust    A  single  trust  created  for  two  purposes,  one 
lawful  and  the  other  unlawful.  Is  good  for  the  lawful  one,  although  void  for 
the  unlawful  one.'    In  Tiers  v.  Tiers,  98  N.  T.  568,  it  was  held  that  a  void 
ulterior,  contingent  limitation  did  not  disturb  a  primary  disposition  in  trast 
nor  affect  other  separate  parts  of  tbe  will.    In  Henderson  v.  Henderson.  11.3 
N.  T.  1,  20  N.  E.  814,  the  will  contained  a  direction  to  the  executor  to  make 
partition  aa  soon  after  the  testator's  death  as  practicable,  but  reserving  to 
the  executor  discretion  to  delay  such  partition  for  a  period  of  five  years  after 
such  death.    It  was  there  held  that  a  provision  restricting  the  limitation  over 
to  such  of  the  issue  of  a  deceased  child  'as  shall  be  living  at  the  time  of  such 
partition'  was  void;   but  as  it  was  Inconsistent  with  tbe  earlier  provisions 
of  the  same  clause,  and  unnecessary  so  far  as  the  perfecting  of  a  testa- 
mentary scheme  for  disposing  of  the  residuary  estate  was  concerned.  It  should 
not  be  allowed  to  prevail  over  the  preceding  direction.    The  court  there  said : 
'Courts  should  endeavor,  by  every  reasonable  intendment  and  by  a  liberal 
construction,  to  sustain  a  testamentary  disposition  of  property,  when.  In  so 
doing,  tbey  can  give  actual  and  Just  effect  to  the  testator's  intent  and  validate 
at  least  the  main,  if  not  the  true,  part  of  a  testamentary  scheme  which  con- 
templates distinct  and  severable  acts.'    Analogous  to  the  foregoing  cases  are 
Roblson  V.  Roblson,  S  Lans.  157,  where  It  was  held  that  'wills  may  be  void 
in  part  for  some  illegality  or  violation  of  law,  and  valid  as  to  the  residue.' 
*    *    *    So  In  Kenn^  v.  Hoy,  105  N.  T.  135,  11  N.  H.  891,  where  a  question 
arose  aa  to  the  validity  of  certain  trusts,  this  court  said:    'Wliere  sevo-al 
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tnisti  are  created  by  a  will  which  are  Independent  of  each  other,  and  each 
complete  In  Itaelf,  some  of  which  are  legal  and  othera  Illegal,  and  the  legal 
can  be  separated  from  the  Illegal  and  npheld  wlthont  doing  hijaatlce  or  de- 
feating what  the  testator  might  In  the  emergency  be  presumed  to  wish,  the 
Illegal  trusts  may  be  cut  off  and  the  legal  permitted  to  stand.'  In  Weeks  t. 
Comwell,  104  N.  T.  336,  10  N.  E.  431,  a  litigation  arose  over  the  provisions 
of  a  long  will  In  which  the  testator's  intention  was  obscured  Ity  much  In- 
appropriate and  nseless  verbiage.  There  was  a  devise  for  life  to  the  testa- 
tor's widow,  an  invalid  trust  to  mortgage  the  same  lands  and  a  remainder 
over  on  the  termination  of  the  trust  It  was  held  that  the  devise  toolc  effect 
at  testator's  death  as  a  vested  remainder,  subject  to  the  life  estate  in  the 
widow.  While  the  facts  In  the  case  last  cited  differentiate  It  from  the  one 
at  bar,  It  furnishes  an  interesting  lllnstration  of  the  extent  to  which  courts 
have  gone  to  prevent  Intestacy  where  a  will  has  been  made.  In  emphasizinfc 
this  rule  the  leamsd  writer  of  the  opinion  in  that  case  quotes  from  Jarman 
on  Wills  (volnme  1,  p.  64S),  as  follows:  *In  the  construction  of  wills  the 
most  unbounded  indulgence  has  been  shown  to  the  Ignorance.  unsUllfnInees 
and  negligence  of  testators.  No  degree  of  technical  informality  or  gram- 
matical or  orthographical  error,  nor  the  most  perplexing  confusion  In  the 
collection  of  words  will  deter  the  judicial  expositor  from  diligently  entering 
upon  the  task  of  eliciting  from  the  contents  of  the  instrument  the  Intention 
of  its  author,  the  faintest  traces  of  which  will  be  sought  out  from  every  part 
of  the  will  and  the  whole  carefully  weighed  together.' " 

In  the  case  of  Smith  v.  Chesebrough,  176  N.  Y.  317,  68  N.  E. 
625,  the  court,  quoting  the  rule  of  law  laid  down  in  the  Kalish  Case, 
and  applying  it  to  the  case  then  under  consideration,  says  at  page 
322  of  176  N.  Y.,  and  page  626  of  68  N.  E. : 

"If  the  Invalid  parts  of  the  codicil  can  be  expunged  without  essentially 
changing  or  destroying  the  testator's  general  testamentary  scheme,  the  valid 
parts  of  the  will  should  be  upheld  nnder  the  rule  applied  by  this  court  In  the 
case  of  Kaiish  v.  Kalish,  166  N.  Y.  377,  58  N.  E.  917,  and  in  many  other  cases 
there  cited." 

V.'hat,  then,  is  the  testamentary  scheme  of  this  testator  ?  He  gives 
to  his  widow  the  use  of  the  homestead  and  personal  effects  in  and 
about  the  same  for  and  during  the  term  of  her  natural  life,  and 
charges  maintenance  of  the  liomestead  upon  his  estate;  and,  in  ad- 
dition thereto,  gives  her  an  annuity  of  $300  a  month  during  life.  He 
gives  to  his  son,  McDougal  Avery,  an  annuity  of  $50  per  month 
during  life.  He  gives  to  each  of  his  three  daughters  an  annuity  of  $100 
per  month  for  the  period  of  10  years  next  following  his  decease.  The 
entire  estate  of  the  testator  is  to  remain  in  the  hands  of  his  executor 
and  be  managed  by  it  until  the  expiration  of  the  period  of  10  years 
next  following  his  death,  and  during  that  period  of  time  the  said 
annuities  are  to  be  paid  by  the  executor  out  of  the  estate.  The  en- 
tire estate,  excepting  the  homestead  and  personal  effects,  in  and  about 
the  same,  is  charged  with  the  payment  of  the  annuity  to  the  widow 
during  the  10-year  period,  and,  subject  thereto,  the  said  estate  is 
also  charged  with  the  payment  of  the  annuities  to  the  three  daugh- 
ters. At  tiie  end  of  the  10-year  period  the  executor  is  directed  to 
purchase,  out  of  the  corpus  of  the  estate,  from  an  insurance  company, 
an  annuity  which  will  produce  the  sum  of  $3,600  per  annum  for  the 
benefit  of  and  to  be  paid  to  the  wife,  in  equal  monthly  installments, 
during  the  term  of  her  natural  life,  and  a  life  annuity  of  $600  per  an- 
num, for  the  benefit  of  and  to  be  paid  to  the  son,  McDougal  Avery, 
'n  equal  monthly  installments  during  his  lifetime.    These  provisions 
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for  the  benefit  of  the  widow  and  the  aon  are  declared  by  the  testator 
to  be  the  entire  benefits  which  they  are  to  receive  from  his  estate.  At 
the  end  of  the  10-year  period  the  annuities  provided  for  the  daugh- 
ters are  to  cease,  and  all  the  residue  and  remainder  of  the-  estate  (ex- 
clusive of  the  homestead  and  contents),  after  making  the  payments 
previously  directed  by  the  will  and  providing  for  the  maintenance  of 
the  homestead,  is  to  be  distributed  equally  among  the  daughters, 
share  and  share  alike,  to  whom,  by  the  terms  of  the  will,  he  by  pres- 
ent words  of  gift  gives,  devises,  and  bequeaths  the  same  absolutely 
and  in  fee  simple.  Thi%  absolute  gift  of  the  residue  of  the  estate  to 
the  daughters,  to  be  paid  to  and  distributed  among  them  at  the  ex- 
piration of  the  10-year  period,  is  then  cut  down  and  qualified  by  the 
conditional  limitation  imposed  by  the  seventh  and  eighth  paragraphs 
of  the  will.  By  the  "seventh"  paragrai^,  the  share  of  the  estate  given 
to  the  respective  daughters  is  subject  to  be  defeated  by  the  death 
of  such  daughters  prior  to  the  expiration  of  10  years  from  testator's 
death,  in  which  event  the  issue  of  the  daughter  so  dying,  if  any  there 
be,  is  to  take  the  share  which  the  parent  would  have  taken  if  living, 
such  issues  to  take  in  the  place  and  stead  of  the  parent,  as  substitute 
beneficiaries.  By  the  "eighth"  paragraph  of  the  will  the  share  of  the 
estate  given  to  each  of  the  daughters  is  subject  to  be  defeated  by  her 
death  within  the  10-year  period,  without  issue,  in  favor  of  the  sur- 
viving daughters ;  the  gift  to  the  surviving  daughters  as-  substitute 
beneficiaries  being  to  such  of  my  said  daughters  share  and  share 
alike  as  shall  survive  at  the  time  of  such  distribution  or  payments." 
The  homestead  and  personal  effects  in  and  about  the  same  is  given 
absolutely  to  the  three  daughters,  subject  to  the  life  estate  therein 
of  the  widow. 

We  have  already  pointed  out  the  character  of  the  several  estates 
created  in  the  interested  parties  by  the  provisions  of  this  will,  and  no 
further  discussion  of  that  branch  of  the  case  is  needed  at  this  time. 
It  will  thus  be  seen  that,  after  providing  for  his  widow  and  son,  the 
testator  intended  that  his  daughters  should  have  his  entire  estate, 
provided  they  survived  the  distribution  period  (which  in  the  natural 
order  of  events  is  likely  to  occur,  because  their  expectancy  is  in  ex- 
cess of  that  period),  and  in  the  event  that  they,  or  either  of  them,  did 
not  survive  the  distribution  period,  it  is  clear  that  he  intended  that 
the  share  of  the  daughter  dying  should  go  to  her  issue,  or,  failing  in 
issue,  to  the  surviving  daughters. 

Counsel  for  the  daughters  urges  that  in  applying  the  doctrine  of 
elimination  and  excision  to  this  will  we  should  declare  invalid  (1) 
the  contingent  estate  given  to  each  daughter  as  survivor  of  a  possibly 
deceased  daughter;  (1)  the  contingent  estate  given  to  the  issue  of 
a  possibly  deceased  daughter;  and  (3)  the  10-year  period  fixed  for 
distribution.  In  support  of  the  first  two  propositions,  in  addition  to 
what  has  already  been  said  respecting  the  suspension  of  the  power  of 
alienation  and  absolute  ownership,  counsel  urges  that  these  provi- 
sions in  favor  of  issue  and  surviving  daughters  create  future  contin- 
gent estates,  created  on  a  term  of  years,  not  vesting  in  interest  dur- 
ing the  continuance  of  not  more  than  two  lives  in.  being  at  their 
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creation.    This  position  introduces  ho  new  difficulty  into  the  case. 
Section  36  of  the  real  property  law  provides  that : 

"▲  contingent  remainder  ataall  not  be  created  on  a  term  of  years  unless  tlie 
natore  of  tbe  contingency  on  which  it  Is  limited  be  snch  that  the  remainder 
mnst  vest  In  interest  during  the  continuance  of  not  more  than  two  llres  in  be- 
ing at  the  CTMition  of  mch  r«nalnder,  or  on  tbe  termination  thereof." 

In  respect  to  the  provisions  of  the  will  in  favor  of  the  issue  of  a 
possibly  deceased  daughter,  the  contingency,  dependent  upon  which 
the  estate  must  vest  in  absolute  interest  in  such  issue,  as  we  have 
already  seen,  is  the  period  of  one  life — the  life  of  the  parent  of  such 
issue — and  hence  is  not  within  the  prohibitive  force  of  this  statute. 
As  respects  the  provisions  of  the  will  in  favor  of  each  daughter  as 
survivor  of  a  possibly  deceased  daughter,  this  statute  is  oflFended,  as 
well  as  the  statute  against  suspension  of  absolute  ownership  and  pow- 
er of  alienation ;  but  the  remedy  is  alike  in  both  cases  and  hence  no 
new  difficulty  is  created.  We  do  not  concur  with  the  position  of 
counsel,  taken  in  this  connection,  tiiat  the  10-year  period  is  an 
arbitrary  term  during  which  the  estates  do  not  vest,  but  remain  con- 
tingent, except  as  to  the  contingent  estate  created  in  each  daughter 
as  the  possible  survivor  of  a  deceased  daughter  under  paragraph  8 
of  the  will,  to  which  we  have  already  alluded.  On  the  contrary,  we  are 
of  the  opinion  that  the  10-year  period,  as  fixed  by  this  will,  is  a 
period  during  which  payment  and  distribution  is  postponed ;  the  es- 
tate in  the  meantime,  and  at  all  times  during  that  period,  being  vested 
in  persons  who  are  in  being. 

We  now  return  to  a  consideration  of  the  question  as  to  what  pro^ 
visions  of  the  will  should  be  eliminated.  The  contingent  estates 
created  on  behalf  of  the  issue  of  a  possibly  deceased  daughter  should 
not  be  eliminated,  because  they  are  valid  limitations  and  the  estates 
thereby  created  will  vest  in  absolute  interest  within  the  period  of 
one  life  in  being  at  the  time  of  the  creation  of  the  estates.  The  elim- 
ination of  the  10-year  period  would  in  effect  eliminate  the  con- 
tingent estates  created  on  behalf  of  issue  and  on  behalf  of  surviving 
daughters,  because,  with  the  10-year  period  eliminated,  the  absolute 
title  to  the  estate  and  the  immediate  right  to  its  possession  would  vest 
in  the  daughters  at  the  time  of  the  death  of  the  testator.  As  already 
stated,  we  are  of  the  opinion  that  the  10-year  period  of  itself  does 
not  offend  the  statute,  because  of  the  vesting  of  the  estate,  the  time 
of  payment  and  distribution  alone  being  postponed.  If,  however,  it 
shall  be  found  that  this  10-year  period  is  so  dependent  upon,  con- 
nected, and  interwoven  with  the  unlawful  suspension  in  favor  of  sur- 
viving daughters  under  the  eighth  paragraph  of  the  will  as  to  be  in- 
separable from  it,  or  if  the  main  testamentary  scheme  can  be  more  fully 
protected  by  its  elimination,  we  would  then  be  called  upon  to  expunge 
it  from  the  will.  We  do  not  think,  however,  that  the  circumstances 
require  this  to  be  done. 

The  effect  of  eliminating  the  10-year  period  from  this  will  would 
be  to  defeat  the  manifest  intention  of  the  testator  in  several  important 
particulars.  It  would  defeat  the  lien  of  the  widow  for  the  payment  of 
annuities  charged  upon  the  estate  during  that  period,  and  require  the 
present  purchase  of  annuities  from  the  corpus  of  the  estate  for  the  bene- 
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fit  of  the  widow  and  son,  not  contemplated  by  the  testator ;  it  would  cut 
off  all  contingent  estates  of  any  issue  of  a  deceased  dauefater,  who 
should  die  during  that  period,  arid  defeat  the  intention  of  the  testator 
in  that  respect ;  and  it  would  sdso  defeat  the  intention  of  the  testator  in 
favor  of  surviving  daughters,  by  cutting  off  the  contingent  estate  creat- 
ed on  behalf  of  survivors  in  tfie  event  of  the  death  of  any  of  the  daugh- 
ters within  the  10-year  period.  In  other  words,  it  would  defeat  every 
purpose  and  every  testamentary  scheme  of  the  testator,  respecting  the 
disposition  of  the  residuary  estate  (excepting  the  homestead  and  con- 
tents), save  only  as  to  these  three  daughters,  and  result  in  the  immediate 
payment  to  them  of  the  residuary  estate  as  absolute  owners.  To  de- 
spoil this  will  and  pervert  the  testamentary  purpose  of  the  testator  in 
this  manner  should  not  be  permitted  unless  found  to  be  absolutely 
necessary. 

As  already  stated,  the  provisions  of  parag^ph  "Eighth,"  of  the  will, 
by  creating  future,  contingent  estates  in  the  daughters,  as  survivors, 
introduces  the  difficulty  in  the  case.  It  seems  clear,  however,  that  the 
provisions  of  this  paragraph  and  the  10-year  period  are  not  so  dependent 
upon  or  connected  witii  each  other  as  to  require  both  to  fail.  On  the 
contrary,  I  am  clearly  of  the  opinion  that  the  objectionable  features 
contained  in  paragraph  "Eighth  of  the  will  can  be  eliminated  and  ex- 
punged, leaving  the  provisions  for  the  management  of  the  estate  during 
the  10-year  period  intact  and  lawful.  To  eliminate  the  entire  "eighth" 
paragraph  would  leave  a  complete  and  lawful  testamentary  scheme 
throughout.  Such  an  elimination  would,  however,  defeat  the  intention 
of  the  testator,  by  cutting  off  the  future,  contingent  estates  given  to  the 
daughters,  as  survivors,  m  the  event  of  the  deaUi  of  any  daughter  with- 
in the  10-year  period  without  issue ;  tod  in  the  event  that  such  a  con- 
tingency should  arise  it  would  cause  the  testator  to  die  intestate  as  to 
that  part  of  his  estate.  This,  we  think,  is  wholly  unnecessary  and  un- 
called for.  The  objectionable  part  of  this  paragraph  is  not  the  creation 
of  the  contingent  estates  on  behalf  of  the  surviving  daughters,  but 
exists  in  the  fact  that  the  survivors  who  are  to  take  are  such  of  said 
daughters  "as  shall  survive  at  the  time  of  such  distribution  or  pay- 
ment." The  statute  is  violated  not  by  the  fact  of  the  gift  of  the  con- 
tingent estate  to  the  survivors,  but  by  reason  of  the  conditional  limita- 
tion which  prevents  the  vesting  of  the  estate  in  the  survivors  until  the 
expiration  of  the  fixed  term  of  10  years.  This  unlawful  limitation  is 
effected  by  the  insertion  of  the  words,  "at  the  time  of  such  distribution 
or  payments,"  immediately  following  the  word  "survive."  The  elimi- 
nation of  these  words,  or  rather  this  unlawful  limitation,  would  permit 
the  immediate  vesting  in  interest  of  the  share  of  any  daughter  dying 
within  the  10-year  period  without  issue  in  the  survivors ;  and  such  vest- 
ing would  avoid  the  unlawful  suspension  of  the  power  of  alienation  and 
absolute  ownership,  because  such  future,  contingent  estate  would  then 
be  limited  to  take  effect  within  the  lives  of  two  persons  in  being  at  the 
creating  of  the  estate.  In  other  words,  the  future,  contingent  estate 
would  then  be  limited  to  take  effect  upon  the  death  of  one  person  in 
being,  to  wit,  the  daughter  dying,  in  the  same  manner  as  under  the 
■'seventh"  para|;raph  of  the  will,  had  the  daughter  so  dying  left  issue. 

The  elimination  of  this  objectionable  feature  of  the  will  would  pre- 
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serve  the  testamentary  scheme  of  the  testator  to  the  ftillest  possible 
extent  and  substantisdly  intact.  It  would  preserve  the  lien  charged 
upon  the  estate  for  the  payment  of  the  annuities,  and  it  would  preserve 
the  future,  contingent  estates  created  on  behalf  of  issue  and  of  surviv- 
ing daughters.  The  only  change  which  it  could  possibly  effect  in  this 
testamentary  scheme  would  be  to  accelerate  the  absolute  vesting,  in  in- 
terest, of  the  estate  in  the  survivors,  a  condition  which  our  courts  do  not 
look  upon  with  disfavor.  I  am  clearly  of  the  opinion  that  it  is  this  void, 
ulterior  limitation  which  should  be  eliminated  from  the  will.  The 
effect  of  this  elimination  is  to  render  harmonious  every  provision  of  the 
will,  and  to  carry  into  effect  the  apparent  testamentaiy  purpose  of  the 
testator  in  every  essential  particular.  It  harmonizes  with  the  provisions 
of  the  will  which  vests  in  the  daughters  the  absolute  title  to  the  home- 
stead and  contents,  subject  to  the  life  estate  of  the  widow,  and  it  also 
harmonizes  with  the  provisions  of  the  will  which  vest  in  interest  the 
absolute  title  in  the  issue  of  the  deceased  daughter  (dying  within  the 
10-year  period)  such  daughter's  share  of  the  estate ;  and  it  seems  to  me 
more  than  probable  that  it  harmonizes  with  the  precise  intent  of  the 
testator  in  that  respect  It  seeems  more  than  likely  to  me  that  the 
words,  "at  the  time  of  distribution  or  payments,"  as  used  by  the  tes- 
tator in  this  connection,  were  intended  to  relate  purely  to  the  time  of 
division,  and  not  as  creating  a  conditional  limitation  respecting  the  per- 
sons who  were  to  take,  but  that  by  the  careless  construction  of  the  sen- 
tence and  use  of  these  words  they  give  rise  to  the  contention  of  a  differ- 
ent meaning.  The  conchisions  reached,  I  believe,  to  be  fully  justified 
by  the  principle  involved  in  the  decision  in  the  cases,  Henderson  v. 
Henderson,  113  N.  Y.  1,  20  N,  E.  814,  under  a  will  containing  a  similar 
provision,  Kalish  v.  Kalish,  166  N.  Y.  377,  59  N.  E.  917,  and  the  cases 
cited,  and  Smith  v.  Chesebrough,  176  N.  Y.  817,  68  N.  E.  625. 

Counsel  for  the  daughters  has  urged  that  we  are  not  justified,  under 
the  doctrine  of  elimination,  in  expunging  a  portion  of  a  sentence. 
What  the  doctrine  does  justify  is  the  elunination  and  expunging  of  void 
provisions,  and  it  matters  not  whether  those  provisions  involve  a  whole 
paragraph,  a  whole  sentence,  or  a  part  of  a  sentence.  If  the  ulterior 
void  limitation  is  found  in  any  part  of  the  instrument  and  can  be  sep- 
arated therefrom  without  doing  violence  to  other  portions  of  the  will, 
as  an  aid  in  preserving  the  testamentary  scheme,  it  should  be  eliminated 
and  expunged  in  whatever  form  it  may  exist  It  follows,  of  course, 
from  the  conclusions  reached,  that  there  can  be  no  distribution  of  the 
residuary  estate  among  the  daughters  at  this  time. 

The  only  remaining  question  to  be  considered  is  the  disposition  to 
be  made  of  the  accumulated  surplus  income  and  earnings  of  the  estate, 
in  excess  of  the  amount  required  to  meet  the  annuities  provided  for  by 
the  will.  The  net  earnings  of  the  estate  exceed  the  amount  required  to 
meet  such  annuities  by  several  thousand  dollars  in  each  year.  These 
earnings  and  accumulations  arise  from  personal  property.  The  will 
contains  no  direction  as  to  the  disposition  of  such  accumulated  suixJus. 
If  it  should  be  held  that  the  surplus  earnings  are  to  be  accumuhted 
under  any  implied  direction  contained  in  the  will,  it  would  be'  to  the 
effect  that  they  should  be  held  until  the  expiration  of  the  10-year  period, 
and  then  be  distributed  as  a  part  of  the  corpus  of  the  estate.    Clearly 
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such  an  implied  direction  would  be  void  under  section  4  of  the  pmonal 
property  law  (Laws  1897,  p.  608,  c  417).  For  all  purposes  of  this  case 
we  may  treat  such  accumulations  as  arising  by  reason  of  the  fact  that 
no  valid  directions  are  contained  in  the  instrument  for  their  disposition. 
Such  being  the  case,  the  accumulated  surplus  eamii^s  in  this  case  be- 
long to  the  three  daughters,  in  equal  shares,  as  the  persons  presumptive- 
ly entitled  to  the  next  eventual  estate  both  under  the  statute  (section 
53  of  the  real  property  law)  and  by  the  decisions  of  our  courts.  Matter 
of  Grossman,  113  N.  Y.  603,  21  N.  E.  180;  United  States  Trust  Co.  v. 
Sober,  178  N.  Y.  442,  70  N.  E.  970 ;  Cochrane  v.  Schell,  140  N.  Y.  516, 
35  N.  E.  971;  Schermerhorn  v.  Cotting,  131  N.  Y.  48,  29  N.  E.  980. 

The  decree  to  be  entered  in  this  proceeding  will  be  in  accordance 
herewith. 

Decreed  accordingly. 

(48  Misc.  Rep.  325.) 

In  re  BATNOB. 

(Surrogate's  <3onrt,  Suffolk  County.    September,  1005.) 

BXECTTTOBS  AND  ADMITtlBTRATOBS— DlSQUAUnCATIOR. 

(3ode  C!lv.  Proc.  I  2612,  providing  that  no  person  can  serre  aa  an  exec- 
utor who  at  the  time  the  will  Is  prored  shall  Iiave  been  convicted  of 
an  infamons  crime,  does  not  apply  to  one  who  has  been  convicted  of 
an  Infamous  crime  and  pardoned. 

In  the  matter  of  the  probate  of  the  will  of  Sarepta  Raynor.  Letters 
granted. 

Walter  H.  Jaycox,  for  proponents. 
N.  D.  &  N.  O.  Petty,  for  contestants. 

BELFORD,  S.  The  will  of  Sarepta  Raynor  was  admitted  to  pro- 
bate on  the  1st  day  of  February,  1906,  upon  the  petition  of  one  John 
Emison,  the  executor  named  in  the  wUl.  On  that  day  objections  were 
filed  raising  the  question  of  Emison's  right  to  letters  testamentary.  It 
seems  that  in  1894  he  had  been  convicted,  or  had  pleaded  guilty  to  the 
charge,  of  grand  larceny,  and  had  been  sentenced  to  state  prison  for  a 
term  of  years.  At  the  expiration  of  one  year  he  was  pardoned,  and  the 
question  presented  is  whether  such  pardon  so  far  restores  his  civil  and 
legal  rights  as  to  entitle  him  to  letters  in  spite  of  the  positive  inhibition 
of  the  statute.    The  statute  declares  that : 

"No  person  is  competent  to  serve  as  an  executor  wbo  at  the  time  the  will  is 
proved    *    *    *    (4)  shall  have  t)een  convicted  of  an  infamous  crim&" 

It  is  urged  on  behalf  of  the  contestant  that  the  pardon  does  not  re- 
move this  disability;  that,  while  the  statute  provides  relief  for  other 
disabilities  (by  giving  proper  bond),  it  is  silent  as  to  any  relief  for  this 
particular  disability ;  and  that,  as  the  disability  is  created  by  statute,  it 
can  be  removed  in  no  other  way.  It  seems  to  the  court,  however, 
that  in  the  absence  of  any  distinct  provision  in  the  statute  for  the  re- 
moval of  the  disability  following  the  conviction  for  an  infamous  crime 
recourse  must  be  had  to  the  cases  in  which  the  general  effect  of  such  a 
pardon  is  defined.  The  earliest  case  which  I  have  been  able  to  find  bear- 
mg  upon  the  effect  of  a  pardon  is  Matter  of  Deming,  10  Johns.  232. 
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In  this  case  the  court  held  that,  having  been  pardoned,  Deming  was  en- 
titled to  the  custody  of  his  infant  children,  for  whom  a  guardian  bad 
been  appointed  dunng  his  civil  dea^    The  court  uses  ttus  language: 

"The  effect  of  the  pardon  was  to  acquit  the  offender  of  all  the  penalties  an- 
nexed to  the  conviction,  and  to  give  him  a  new  credit  and  capacity." 

This  reasoning  has  been  followed  in  all  subsequent  discussions  of 
this  question  which  I  have  found.  It  was  said  in  Ex  parte  Garland,  4 
Wall.  (U.  S.)  380, 18  L.  Ed.  366,  referring  to  a  pardon: 

"If  granted  after  conviction.  It  removes  the  penalties  and  dlsabllltleB.  and 
restores  him  to  all  his  dvl]  rights.  It  makes  him,  as  it  were,  a  new  man,  and 
gives  him  a  new  credit  and  capacity." 

Knote  V.  United  States,  96  U.  S.  163,  24  L.  Ed.  442,  is  even 
stronger,  and  would  seem  to  be  conclusive  of  the  question.  "In  con- 
templation of  law,  it  [the  pardon]  so  far  blots  out  the  o£Fense,  that  after- 
wards it  cannot  be  imputed  to  him  to  prevent  the  assertion  of  his  legal 
rights."  One  of  his  legal  rights  is  the  right  to  act  as  executor  of  a  de- 
cedent's will  unless  some  incapacity  therefor  is  shown,  and  an  "infam- 
ous crime"  for  which  the  offender  has  been  convicted  but  pardoned, 
cannot  under  the  atfthority  of  the  last  case  be  imputed  to  him  as  evi- 
dence of  such  incapacity.  See  cases  cited  in  Roberts  v.  State,  30  App. 
Div.  106,  61  N.  Y.  Supp.  691 ;  Id.,  160  N.  Y.  217,  64  N.  E.  678. 

No  present  incapacity  is  urged.  It  is  not  disputed  that  ever  since 
Emison's  pardon  his  life  has  been  exemplary.  That  question  is  not 
raised.  If  he  is  to  be  refused  letters  now,  it  must  be  solely  because  of 
his  conviction  in  1894.  But  in  view  of  the  cases  above  dted  I  do  not 
think  this  conviction  can  be  urp^ed  against  him  so  as  to  prevent  the 
issue  of  letters.  I  therefore  deade  that  the  petitioner  is  entitled  to  let- 
ters testamentary. 

Decreed  accordingly. 
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PBOPLB  ex  reL  LEITNEB  ▼.  SIPPUO  et  aL 

(SnpreoM  Court,  Appellate  Division,  Second  Department    December  29, 1006.) 

L  MUinOIPAL  OOBPORATIONS— OnrCKBS— Ck>KPXNSATIOII. 

A  health  officer  of  a  town  was  entitled  to  the  salary  affixed  to  bis  office, 
BO  long  aa  be  was  not  removed,  Irrespectlre  of  whether  he  bad  properly 
discharged  his  dntlea. 

[Bd.  Note. — For  cases  In  point,  see  vol.  86,  Cent  Dig.  Municipal  Coriwra- 
tlons.  U  867-«62:  toL  87,  Cent  Dig.  Officers,  H  132-187.] 

8.  CxBnoaua — DvasatmATios  of  Town  Boabd — Retikw — ^Luutatioits. 

Code  Civ.  Proc.  |  2126,  provides  that  certiorari  to  review  a  determination 
must  be  served  within  four  months  after  the  determination  to  be  reviewed 
beccMues  final.  Held,  that  the  statute  Is  not  solely  one  of  limitations,  and 
certiorari  would  He  to  review  the  ecUon  of  a  town  board  of  audit  In  re- 
dndng  the  compensation  of  a  health  officer  from  the  salary  fixed  In  pnrsn- 
ance  of  law,  notwithstanding  the  claim  bad  passed  on  to  the  board  of  super- 
visors In  regular  order  from  the  board  of  audit 

Certiorari  by  the  people,  on  the  relation  of  George  A.  Leitner,  to 
review  the  action  of  Edwin  B.  Sipple  and  others,  as  uie  town  board  of 
audit  of  the  town  of  Orangetown,  Rockland  county,  in  reducing  the 
compensation  of  relator  as  health  officer.     Determination  annulled. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

George  A.  Wyre,  for  relator. 
Ralph  E.  Prime,  for  respondents. 

WOODWARD,  J.  This  is  a  proceeding  based  on  a  writ  of  cer- 
tiorari, under  the  provisions  of  article  7,  c  16,  tit.  2,  of  the  Code  of  Civil 
Procedure,  to  review  and  correct  the  action  of  the  town  board  of  audit 
of  the  town  of  Orangetown,  Rockland  county,  in  reducing  the  compen- 
sation of  the  relator,  George  A.  Leitner,  as  health  officer  of  said  town 
for  the  year  1904,  from  $100,  as  fixed  by  the  board  of  health  of  said 
town  in  pursuance  of  the  provisions  of  section  21,  c.  383,  p.  879,  of  the 
Laws  of  1903,  to  $25,  as  audited  by  said  board,  and  for  such  order  or 
direction  of  the  court  as  may  be  necessary  in  the  premises. 

It  does  not  seem  to  be  questioned  that  the  relator  held  the  office  of 
health  officer  of  the  town;  the  audit  of  his  bill  for  the  sum  of  $25, 
where  he  had  claimed  $200,  indicating  clearly  that  the  town  board  of 
audit  recognized  him  as  holding  the  office,  for  there  could  have  been  no 
other  justification  for  auditing  his  claim  for  compensation  as  such 
health  officer.  There  is  some  claim  that  the  relator  had  not  discharged 
the  duties  of  his  office,  but  as  we  view  the  case  this  did  not  concern  the 
respondents.  If  the  relator  held  the  office,  so  long  as  he  was  not  re- 
moved, he  was  entitled  to  the  salary  which  had  been  affixed  to  the  office 
by  competent  authority.  Nichols  v.  MacLean,  101  N.  Y.  626,  533,  5  N. 
E.  347,  54  Am.  Rep.  730,  and  authority  there  cited. 

It  is  urged,  however,  that,  as  the  town  board  of  audit  had  {Missed 
upon  this  daim,  and  it  had  passed  on  to  the  board  of  supervisors  in  the 
regular  order,  this  court  is  without  authority  to  review  the  action,  and 
we  are  referred  to  People  ex  rel.  Cole  v.  Cross,  87  App.  Div.  56, 83  N.  Y. 
Supp.  1083,  as  authority  for  this  proposition.  We  do  not  understand 
that  case  as  holding  this  doctrine.  The  relator  was  commissioner  of 
86  N.Y.S.— 67 
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highways,  and  was  alleged  to  be  a  taxpayer  of  the  town  of  Lagrange. 
Certain  persons  had  performed  work  upon  the  highways  of  the  town 
at  the  request  of  the  supervisor,  and  their  bills  had  been  audited  by  the 
town  board  of  auditors,  and  these  bills  as  audited  had  been  passed  along 
in  the  regular  course  to  the  board  of  supervisors.  After  pointing  out 
that  the  relator  had  no  apparent  legal  interest  in  the  matter,  either  as 
highway  commissioner  or  as  a  taxpayer,  and  that  the  statutes  pointed 
cut  his  remedy  as  a  taxpayer  if  he  had  any  rights,  we  said : 

"It  iB  probably  tme,  as  suggested  In  People  ez  rel.  Village  of  Bitxkport  v. 
Sutpblo.  166  N.  T.  163,  171,  69  N.  E.  770,  that,  if  this  bill  had  not  been  audited 
or  acted  upon  by  the  board  of  auditors  before  their  adjournment,  the  writ  of 
certiorari  would  He  to  compel  the  board  at  a  subsequent  meeting  to  act;  bnt 
where  the  claim  has  been  audited  and  allowed  and  the  record  has  paawd 
on  in  its  regular  order  to  another  body,  which  body  is  not  l>efore  this  ooort, 
we  are  of  opinion  that  the  relator,  assuming  him  to  have  an  Intereet  in  the 
Bitbject-matter,  has  mistaken  his  remedy.  Any  order  that  the  court  might 
make  In  respect  to  these  claims  would  not  affect  the  action  of  the  board  of 
superriBors  or  the  claimants,  b<>cauae  none  of  them  are  before  the  court' 

That  is,  the  board  of  town  auditors  had  acted ;  they  had  audited  the 
bills,  and,  if  the  court  should  hold  that  the  audit  was  unproper,  it  could 
not  undo  the  error,  because  neither  the  board  of  supervisors  nor  the 
claimants  were  before  the  court  The  bills  would  be  paid  by  the  super- 
visors just  the  ^ame  as  though  no  action  had  been  taken,  and  they  could 
not  be  reached  in  that  proceeding,  although,  as  we  pointed  out,  a  tax- 
payer might  have  a  remedy  under  the  provisions  of  chapter  301,  p.  620. 
of  the  Laws  of  1892. 

In  the  case  now  before  us  the  town  board  of  audit  has  acted,  it  is  true, 
but  it  has  attempted  to  do  that  which  in  law  it  had  no  right  to  do;  it  has 
assumed  to  fix  me  rate  of  the  relator's  compensation,  which  had  already 
been  lawfully  determined.  It  has  ordered  paid  one-fourth  of  the  claim, 
thus  admitting  that  the  relator  was  the  health  officer  of  the  town,  and 
so  much  of  the  claim  has  passed  on  to  the  board  of  supervisors  in  the 
usual  way,  but  there  is  still  a  legal  obligation  on  the  port  of  the  town  to 
pay  the  remainder  of  his  salaT7  at  the  rate  of  $100  per  annum,  and  as 
to  this  much  of  the  claim  the  town  board  of  audit  has  not  ceased  to 
have  power,  and  it  is  within  the  decisions  that  section  2125  of  the  Code 
of  Civil  Procedure  "is  not  solely  a  statute  of  limitations,  but  that  by 
implication  it  grants  the  relator  four  months  in  which  to  procure  the 
writ  in  cases  like  this,  in  which,  although  the  determining  body  has 
finally  adjourned  after  disposition  made  of  the  matter,  it  or  its  successor 
at  its  next  authorized  meeting  can  obey  the  order  made  by  the  court." 
People  ex  rel.  Andrus  v.  Town  Auditors,  33  App.  Div.  277,  53  N.  Y. 
Supp.  739 ;  People  ex  rd.  Village  of  Brockport  v.  Sutphin,  supra. 

In  the  latter  case,  in  commenting  on  the  above,  the  court  say: 

"We  think  this  is  the  correct  rule,  and  that  the  Legislature  Intended  to 
extend  rather  than  restrict  the  scope  of  the  writ  It  prevents  the  defeat  of 
an  important  remedy  when  the  town  board  disallows  a  daim,  makes  and 
flies  the  certificate,  and  adjourns  on  the  same  day,  whether  from  proper  mo- 
tires  or  with  the  Intent  to  prevent  an  examination  of  their  official  action. 
The  board  is  a  continuous  body ;  any  change  In  the  persons  composing  It  i> 
unimportant  and  there  is  nothing  to  prevmt  it  from  acting  npon  the  claim 
In  some  subsequent  year  when  its  previous  determination  disallowing  tbe 
claim  has  been  reversed." 
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The  facts  as  they  appear  from  the  return,  in  connection  with  the  pe- 
tition, show  that  the  relator  is  entitled  to  an  audit  of  the  remainder  of 
his  claim.  The  determination  of  the  town  board  of  audit  should  there- 
fore be  annulled  and  such  claim  remitted  to  the  board,  with  instructions 
to  audit  the  same  at  the  rate  of  $100  a  year  for  tiie  period  during  which 
the  relator  acted  as  health  officer. . 

Determination  annalled,  with  costs,  and  proceedings  remitted  to  the  re- 
spondents for  audit  in  accordance  with  the  opinion  of  WOODWARD.  J.  All 
concor. 


(110  App.  DlT.  82.) 

NEW  YORK  WATER  CO.  ▼.  CROW  et  aL 

(SnprMU  Court;  Appellate  DlvlBlon,  Second  Department    December  29, 1906.) 

L   BmiENOS — DlCLAXJlTIOnS  AOAIKBT  Intebest. 

One  C.  purchased  land  In  1891,  bnt  did  not  record  his  deed  until  1898. 
The  purchase  was  made  In  furtherance  of  a  contract  by  which  C.  had 
agreed  to  establish  and  equip  a  water  system  for  plaintiff's  predecessor, 
In  exchange  for  substantially  all  of  its  bonds  and  capital  stock.  Soon 
after  the  lands  were  purchased,  a  pmnphouse  was  erected  thereon,  and 
they  were  delivered  to  plaintiff's  predecessor,  which  immediately  entered 
into  the  iHMsesslon  and  use  thereof.  Defendants  were  heirs  and  judgment 
creditors  of  C.  The  Judgments  were  recovered  between  1894  and  1898, 
when  the  deed  to  C.  was  recorded.  C.  died  without  having  conveyed 
title  to  the  land  to  plaintiff  or  its  predecessor.  Held,  that  declarations 
made  by  C.  about  the  time  of  the  purchase  of  the  land  by  him.  and  other 
declarations  made  by  him  in  1892,  to  the  effect  that  he  had  bought  the 
propeetj  for  plaintiffs  predecessor  and  It  was  its  property,  were  admis- 
sible to  establish  an  equitable  title  In  plaintiff  against  C's  heirs  and 
Judgment  creditors. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence,  ff 
822-882,  1108-1142.] 

2.  AffxaI/— Habioxss  Ebbob. 

In  an  action  In  equity  to  establish  a  trust  errors  in  rulings  on  evidence, 
which  do  not  substantially  affect  the  Judgment  do  uot  preclude  an  aflBrm- 
ance. 

[Ed.  Note. — For  cases  In  point  see  vol.  3,  Cent  Dig.  Appeal  and  Error, 
(I  4033,  4185,  4186,  4192.] 

3.  MOBTOAOES— FOIUCOLOSUSE  SAUC— ArTEB-ACQUIBKD  Pbopkbtt. 

Where  a  mortgage  on  the  property  of  a  corporation  speclflcally  covers 
after-acquired  property,  and  the  Judgment  of  foreclosure  expressly  in- 
cludes land  not  acquired  by  the  corporation  until  after  the  execution  of 
the  mortgage,  the  purchaser  at  foreclosure  sale  acquires  the  mortgagor's 
title  to  such  after-acquired  land. 

[Ed.  Note. — ^For  cases  In  point  see  voL  85,  Cent  Dig.  Mortgages,  H 
1654,  1666.] 

4  JcDovisRT— lam— EqviTABu:  Titlx. 

Where  land  was  purchased  for  a  corporation.  In  consideration  of  Its 
taming  over  substantially  all  of  Its  bonds  and  stock  to  the  purchaser, 
who  took  the  legal  title  to  the  land,  while  the  corporation  went  into 
possession  thereof,  the  equitable  right  of  the  corporation  to  a  conveyance 
of  the  land  was  superior  to  the  general  lien  of  subsequent  Judgment 
creditors  of  the  bolder  of  the  legal  title. 

[Ed.  Note. — For  cases  in  point  see  voL  80,  Cent  Dig.  Judgment  SS 
1858,  I860.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  New  York  Water  Company  against  Elizabeth  H.  Crow 
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and  others.    From  a  judgment  in  favor  of  plaintiff,  certain  defend- 
ants appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  JENKS, 
HOOKER,  and  MILLER,  JJ. 

John  J.  Crawford,  for  appellant  American  Surety  Co. 
Arthur  C  Hume,  for  appellants  Callahan  and  Hume. 
Henry  H.  Pierce  (William  C.  Prime,  on  the  brief),  for  respondent 

JENKS,  J.  I  think  that  there  is  evidence  sufficient  to  support  the 
judgment.  The  action  is  in  equity,  against  the  heirs  and  judgment 
creditors  of  Crow,  to  fasten  a  trust  upon  two  lots  of  land  whereon 
are  situated  a  source  of  supply  and  a  pumphouse  of  a  water  company. 
Crow  made  a  contract  with  that  company,  organized  in  1890,  to 
establish  and  to  turn  over  a  complete  water  system  in  exchange  for 
substantially  all  of  its  bonds  and  capital  stock.  Both  parties  substanti- 
ally performed  the  contract,  and  the  plant  has  been  in  the  con- 
tinuous possession  of  the  company  and  its  successors  since  1891. 
This  plaintiff  is  the  successor  of  the  original  corporation. 

The  two  lots  in  question  are  part  of  the  tract  in  the  said  system. 
Between  the  fall  of  1891  and  1893  there  was  no  other  source  of  water 
supply,  and  the  other  thereinafter  built  was  to  meet  the  additional 
demands  by  omsumers.  Crow  acquired  these  particular  premises 
through  Bard  in  his  scheme  of  estabhshing  and  equipping  this  system, 
and  although  an  essential  part  of  the  system  was  set  up  thereon,  and 
the  company  entered  into  the  immediate  possession  and  use  of  these 
lots  in  connection  with  the  system,  and  has  continuously  been  in 
such  possession  and  use,  Crow  never  transferred  the  legal  title  to 
these  two  lots.  The  judgments  represented  by  the  defendants  were 
recovered  during  the  period  intervening  1894  and  1898.  The  learned 
counsel  for  the  judgment  creditors  attacks  certain  testimony  of  de- 
clarations by  Crow  to  the  effect  that  the  lands  in  suit  were  tfie  prop- 
erty of  the  water  company,  on  the  ground  that  it  does  not  clearly 
appear  that  they  were  made  at  times  when  they  would  be  binding 
on  such  lienors;  that  they  were  not  made  against  interests;  and 
that  they  related  to  other  matters  than  the  character  of  the  possessitm. 
The  court  found  that  these  lots  were  conveyed  by  Bard  to  Crow  by 
deed  dated  October  29,  1891,  and  that  after  the  erection  of  a  pumfK- 
house,  the  installation  therein  of  an  engine  and  appliances,  and  the 
driving  of  wells  thereon,  the  premises  were  delivered  to  the  water 
company  in  or  about  the  latter  part  of  the  year  1891.  The  declara- 
tions of  Crow  were  to  the  effect  that  he  had  said  that  this  was  the 
property  of  the  water  company,  and  had  referred  to  it  as  the  com- 
pany's pumphouse;  that  the  company  had  acquired  this  propertj": 
and  further  that  he  had  bought  the  property  for  the  waterworks. 
Some  of  these  declarations  were  made  about  the  time  of  the  purchase 
and  the  day  before  the  improvements  on  the  premises  were  made, 
and  some  in  1893. 

I  think  that  the  exceptions  are  not  well  taken.  In  Greenleaf  on 
Evidence  (16th  Ed.)  as  enlarged  by  Wigmore  (at  section  189,  p.  318), 
'  is  said: 
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"(4)  Under  the  hearsay  exoeptloiia  for  declaratioiui  against  proprietary  In- 
terest (section  152c),  statements  in  disparagement  of  title  may  be  recpired. 
The  marked  difference  between  this  principle  and  that  of  admissions  Is 
that  it  is  broader,  in  that  the  statements  may  be  offered  in  evidence  by  or 
against  any  one,  and  that  it  is  narrower,  in  that  tlie  declarant  most  be  de- 
ceased, and  be  mnst  have  been  speaking  distinctly  against  his  Interest" 

In  Wigmore  on  Evidence  (vol.  3,  p.  2304,  i  1780)  the  author  writes : 

"Statements  of  tacts  against  proprietary  Interest  (section  1468).  For 
these  an  exception  to  the  hearsay  mie  is  conceded.  The  marked  limitations 
are  that  the  declarant  mnst  be  deceased  (or  otherwise  unavailable),  and 
that  the  declaration  mnst  be  in  disparagement  of  title.  On  the  other  hand, 
whether  the  declarant  was  at  the  time  In  possession  or  not,  and  whether  he 
is  a  party  or  privy  or  not.  Is  immaterial." 

See,  too,  section  1468. 

At  section  1469  the  author  writes: 

"There  has  been  in  some  jurisdictions  much  confusion  through  a  failure 
to  distinguish  certain  principles,  distinct  In  themselves,  but  all  finding  an  ap- 
plication to  declarations  about  land  possession,  and  having  only  that  super- 
ficial feature  in  common.  *  •  •  In  statements  offered  under  the  present 
exception  to  the  hearsay  rule,  the  declarant  must  be  deceased.  Moreover, 
there  must  have  been  an  interest  at  the  time  to  say  the  contrary,  but  the 
statements  may  be  nsed  in  any  controversy,  without  regard  to  the  parties 
concerned." 

In  Chadwick  v.  Fonner,  69  N.  Y.  404,  Earl,  J.,  for  the  court,  says : 

"I  entertain  no  doubt  that  the  admissions  of  Locke,  while  be  held  the  title 
to  the  land,  were  competent  evidence  against  bis  heirs,  and  all  persons  claim- 
ing title  wider  or  through  him.  If  he  had  been  living  and  defendant  In  this 
action,  they  would  have  been  competent  against  him.  And  whenever  the 
admissions  of  one  having  or  claiming  title  to  real  estate  would  thus  be  com- 
petent against  him,  they  are  competent  against  persons  subsequently  deriving 
title  through  or  from  him.  Jackson  v.  Bard,  4  Johns.  230,  4  Am.  Dec.  267; 
Pitts  V.  Wilder,  1  N.  T.  526 ;  Abeel  v.  Van  Qelder,  86  N.  Y.  613 ;  Vrooman  v. 
King,  86  N.  T.  477.  It  matters  not  in  this  case  tiiat  Locke  had  agreed  to 
convey  this  land  to  Johnson  before  the  declaration  was  made.  The  dec- 
larations are  made  competent  by  the  fact  that  they  were  made  while  Locke 
held  all  the  title  which  the  defendants  can  claim,  or  which  they  obtained. 
The  principle  npon  which  such  evldmoe  is  received  is  that  the  declarant  was 
so  situated  that  he  probably  knew  the  truth,  and  his  Interests  were  such  that 
be  would  not  have  made  the  admissions  to  the  prejudice  of  his  title  or  pos- 
session unless  they  were  true.  The  regard  which  one  so  situated  would  have 
to  his  own  Interest  is  considered  snfilclent  security  against  falsehood.  In 
some  of  the  states  of  the  Union,  and  in  Bngland,  ttie  admissions  of  a  prior 
owner  of  choses  In  action  and  other  personal  property  characterizing  or  affect- 
ing his  title  are  also  admitted  In  evidence  upon  the  same  principle  against 
those  subsequently  taking  title  from  him.  But  In  this  state,  after  some  un- 
certainty as  to  the  rule,  it  was  finally  settled  in  the  case  of  Paige  v.  Gagwin. 
7  Hill,  861,  that  such  admissions  in  controversies  about  personal  property 
are  not  admissible..  But  in  controversies  as  to  real  estate,  the  rule  remains 
in  this  state  as  above  stated." 

In  Lyon  v.  Ricker,  141  N.  Y.  226,  36  N.  E.  189,  the  court,  per 
Peckham,  J.,  say: 

"If  the  action  were  brought  against  the  heirs  at  law  of  the  grantor  to 
obtain  possession,  or  If  the  plaintiff  here  were  defending  his  possession  of 
the  land  described  in  the  deed  against  the  claims  of  the  heirs  at  law,  the  evi- 
dence of  declarations  such  as  these  in  question  would  be  competent  [citing 
authorities]." 
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Also: 

"The  distinction  U  taken  between  declarations  against  interest  and  tboae 
made  by  one  In  privity  of  estate.  In  the  first  case,  the  evidence  is  ad- 
missible without  privity  of  estate,  and  hence  declarations  must  be  not  only 
against  interest;   but  the  declarant  must  be  dead,"  etc. 

It  is  to  be  noted  that  the  rule,  as  stated  by  Earl,  J.  (supra),  is  that: 

"The  declarations  are  made  competent  by  the  fact  that  they  were  made 
while  Locke  held  all  the  title  which  the  defendants  can  claim,  or  which  tbej 
obtained." 

And  the  reason  for  the  rule  is : 

"That  the  declarant  was  so  situated  that  he  probably  knew  the  trnth,  and 
bis  Interests  were  such  that  he  would  not  have  made  the  admissions  to  the 
prejudice  of  his  title  or  possession  unless  they  were  tcne," 

I  think,  under  the  discussion  of  the  text-writers  and  the  expressions 
of  the  courts,  the  rule  and  principle  made  the  evidence  ccxnpetent 
against  the  subsequent  judgment  creditors.  The  case  is  not  com- 
pucated  by  the  fact  that  at  the  time  Crow  held  the  record  title,  inas- 
much as  the  deed  from  Bard  to  him  was  not  recorded  until  a  much 
later  period.  The  other  exceptions  to  the  rulings  on  evidence,  even 
if  some  were  well  taken,  would  not  substantially  affect  the  judgment, 
and  therefore,  under  the  old  chancery  rule,  afford  no  obstacle  to  an 
affirmance.  De  St.  Laurent  v.  Slater,  23  App.  Div.  70,  48  N.  Y.  Supp. 
1108;  Townsend  v.  Bell,  167  N.  Y.  462,  470,  60  N.  E.  767;  Young 
V.  Valentine,  177  N.  Y.  347,  358,  69  N.  E.  643.  The  learned  coun- 
sel for  the  appellants,  in  his  discussion  referring  to  these  declarations, 
virtually  concedes  that  the  salient  exceptions  are  those  which  I  have 
discussed. 

I  think  that  the  resolutions  of  the  corporation  are  not  to  be  con- 
strued as  of  the  formal  character  of  releases,  but  are  merely  in  the 
nature  of  receipts  of  payment  in  performance  of  the  contract,  or  re- 
citals thereof.  It  does  not  appear  that  aught  was  done  by  either  part)' 
upon  the  faith  of  them. 

The  contention  that,  inasmuch  as  the  lots  were  not  named  or  speci- 
fically described  in  the  mortgage  under  which  the  plaintiff  acquired 
the  property  of  the  old  corporation,  this  plaintiff  cannot  bring  this 
action,  cannot  prevail.  The  mortgage  was  made  prior  to  the  con- 
struction of  the  system  and  before  Sie  mortgagor  held  any  interest 
in  these  premises,  but  it  specifically  covered  after-acquired  property, 
and  the  judgment  of  foreclosure  expressly  included  these  lots  of  land. 
Such  a  mortgage  was  valid,  and  these  premises  come  under  it  Wash- 
ington Trust  Co.  V.  Morse  Iron  Works,  106  App.  Div.  195,  94  N.  Y. 
Supp.  496. 

It  does  not  appear  that  the  question  of  laches  .was  raised  prior 
to  tfiis  appeal.  Otherwise  the  plaintiff,  being  apprised  of  the  point, 
might  have  offered  evidence  to  meet  it.  Under  such  circumstances  the 
court  could  not  be  astute  to  upset  the  judgment  upon  that  ground. 
In  any  event,  it  cannot  be  inferred  that  the  delay  in  beginning  this 
suit  in  any  way  prejudiced  the  defendants.  How  can  any  of  them 
contend  that  they  did  aught  or  omitted  aught  in  reliance  of  Crow's 
title  to  these  lands?  Crow  was  not  in  possession  after  the  fall  of 
S91,  when  the  water  company  came  into  such  possession.    And  he  had 
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no  title  of  record  prior  to  June  20,  1898,  when,  the  confirmatory 
deed  from  Bard,  the  purchaser  of  the  lands,  was  delivered  to  Crow. 
It  does  not  appear  that  the  unrecorded  title  of  Crow  caused  the  de- 
fendant judgment  creditors  to  extend  credit  or  to  forbear.  In  Cox 
V.  Stokes,  156  N.  Y.  491,  51  N.  E.  816,  it  is  said : 

"Wb^ther  the  equitable  doctrine  of  laches,  as  distinguished  from  the  atat- 
ate  of  limitations,  now  exlsta  la  this  state,  Is  open  to  serlons  doubt" 

The  {daintiff's  equitaUe  right  to  a  conveyance  was  superior  to  the 
general  lien  of  the  judgment  creditors.  Rodgers  v.  Bonner,  46  N.  Y. 
379. 

I  advise  an  affirmance  of  the  judgment,  with  costs.    All  concur. 


(110  Avp.  Div.  28.) 

8TRB1IBEL  T.  BBOOEXTN   HBIOHTS  R.  00. 

(Svfina»  Conrt,  Appellate  Dtvlsion,  Second  Dqitartment    December  29,  190S.) 

OABBiKBa— Ikjubt  TO  Passbrokb— Faixiho  or  Cab  Window— NKOuaKioa— 
Btidehce. 

A  passenger  In  a  street  car  may  not  recover  for  Injury  from  an  open 
window  falling  on  her  band  on  the  window  sill ;  there  being  no  evidence 
of  a  defect  therein,  no  presumption  of  negligence,  because  the  window  Is 
designed  to  be  opened  and  shut  by  passengers  at  their  convenience,  and 
the  carrier  not  being  required  to  Inspect  a  window,  when  raised,  to  see 
that  It  la  at  the  proper  hdght 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Caroline  Strembel  against  the  Broc^yn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  new  trial,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

I.  R.  Oeland,  for  appellant 
Lewis  L.  Fawcett,  for  respondent 

JENKS,  J.  Hie  action  is  for  negligence.  The  plaintiff  became 
a  passenger  in  a  car  of  the  elevated  railroad  of  defendant  at  the  ter- 
minus near  Broadway  Ferry.  She  sat  in  a  cross-seat  of  the  car,  laid 
her  hand  on  the  sill  of  an  open  window,  and  kept  it  there  continuously. 
After  a  time,  and  during  her  journey,  the  window  fell  upon  her 
hand  and  injured  it  She  complains  that  the  window  was  improp- 
erly, negligently,  and  carelessly  fastened,  was  in  a  defective  and  un- 
safe condition,  and  that  the  defendant  was  negligent  in  using  such 
a  car.  There  is  no  evidence  to  justify  the  finding  that  the  window 
was  defective  or  that  its  mechanism  was  out  of  order.  There 
is  not  even  evidence  that  the  window  was  on  the  catch,  so  as  to  per- 
mit the  inference  that  the  catch  was  defective.  I  think  that  no  pre- 
sumption of  negligence  arises.  For  generally  it  does  not  arise  from  the 
mere  fact  of  an  accident  Curtis  v.  Rochester  &  Syracuse  R.  R.  Co., 
18  N.  Y.  534,  75  Am.  Dec.  258 ;  Dobbins  v.  Brown,  119  N.  Y.  188,  193, 
23  N.  E.  537 ;  Thompson's  Com.  on  the  Law  of  Neg.  §  2756 ;  Shearman 
&  Redfield  on  N^ligence  (2d  Ed.)  §  516.    In  Holbrook  v.  Utica  & 
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Schenectady  R.  R.  Co.,  12  N.  Y.  236,  64  Am.  Dec  602,  Ruggies,  J., 
says: 

"Tbe  presninptlon  arises  from  the  cause  of  the  Injury,  or  from  other  dr- 
cumstances  attending  It,  and  not  from  the  Injury  itself." 

InBreen  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  109  N.  Y.  297, 16  N.  E.  60, 
4  Am.  St  Rep.  450,  the  court,  per  Danfordi,  J.,  say: 

"There  must  be  reasonable  evidence  of  negligence,  but  when  the  tiling 
causing  the  injury  Is  shown  to  l>e  under  tbe  control  of  the  defendant,  and 
tbe  accident  is  such  as,  in  tbe  ordinary  course  of  business,  does  not  happm 
if  reasonable  care  is  used,  it  does,  in  the  absence  of  explanation  by  the  de- 
fendant, afford  sufficient  evidence  that  tbe  accident  arose  from  want  of  care 
on  its  part" 

This  rule  is  commended  by  CuUen,  J.,  in  GriflFen  v.  Manice,  166  N.  Y. 
188,  194,  69  N.  E.  925,  62  t.  R.  A.  922,  82  Am.  St.  Rep.  630.  I 
think*  that  the  evidence  does  not  show  that  the  thing  causing  the 
injury  was  under  the  control  of  the  defendant,  so  as  to  make  the 
rule  applicable.  The  window  was  designed  to  be  opened  and  shut 
by  passengers  at  their  convenience.  It  might  be  raised  or  lowered 
by  different  passengers  hundreds  of  times  in  a  day,  or  a  score  of 
times  in  a  journey  from  terminus  to  terminus.  The  fall  of  the  win- 
dow cannot  be  attributed  to  defective  construction  any  more  than  to 
the  failure  of  the  last  passenger  who  raised  it  to  put  it  all  the  way  up, 
so  as  to  have  it  engage  the  catch,  or  to  see  that  it  did  engage  the  catch 
firmly.  Such  an  appliance,  which  is  naturally  and  properly  under  the 
control  of  the  various  passengers,  is  essentially  different  from,  e.  g., 
the  lamp  shade  in  White  v.  Boston  &  Albany  R.  R.  Co.,  144  Mass.  404, 
11  N.  E.  662,  or  the  ventilating  window  in  Och  v.  M.  K.  &  T.  Railway 
Co.,  130  Mo.  27,  31  S.  W.  962,  36  L.  R.  A.  442,  or  the  berth  in  Horn  v. 
New  Jersey  Steamboat  Co.,  23  App.  ESv.  302, 48  N.  Y.  Supp.  348,  or  the 
metal  fire  extinguisher  in  Allen  v.  United  Traction  Co.,  67  App.  Div. 
363,  73  N.  Y.  Supp.  737,  which  were  naturally  and  properly  within  the 
control  of  the  defendants,  were  not  to  be  manipulated  by  the  passengers, 
and  which  fell  from  their  normal  places.  There  is  no  evidence  that  the 
defendant  in  any  way  undertook  to  raise,  lower,  or  touch  the  window. 

I  think  that  me  case  falls  within  the  judgment  of  Murray  v.  Metro- 
politan District  Railway  Co.,  27  Law  T.  (N.  S.)  762,  for  the  reasons 
given  by  the  four  learned  barons,  who  refused  the  rule.  I  think  that 
Siere  was  no  obligation  upon  the  defendant  to  inspect  the  open  windows 
before  the  train  .started  from  the  terminus  on  this  journey.  In  Murray 
V.  Metropolitan  District  lUilway  Co.,  supra,  the  suggestion  was  made 
by  counsel  that: 

"It  is  the  duty  of  the  company  to  start  each  train  with  its  carriages  aecorely 
fixed." 

Kelly,  C.  B.,  answered: 

"It  may  be  the  duty  of  a  company,  when  a  train  first  starts  for  tbe  dsy, 
to  examine  each  carriage;  but  was  not  this  train  continuaUy  going  back- 
wards and  forwards  during  the  day?" 

Martin,  B.,  said : 

"Both  ttie  Judge  and  the  Jury  may  take  into  consideration  tbe  well-known 
practice  of  the  Metropolitan  Bailways  of  sending  their  trains  backwarda 
and  forwards." 
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I  cannot  think  that  there  was  any  such  burden  as  to  inspection  upon 
the  defendant  at  the  time — 11  a.  m- — ^when  this  train  started  from  a 
terminus,  presumably  in  the  series  of  its  many  goings  back  and  forth 


during  the  day.  In  Voorhees  v.  Kings  Coun^  el.  R.  R.  Co.,  3  Misc. 
Rep.  18,  21  N.  Y.  Supp.  775,  the  court  holds  that  a  railroad  employ6 
is  not  bound  to  look  every  time  a  window  is  raised  by  a  passenger  to 
see  whether  it  is  raised  to  a  proper  height.  The  mere  fact  that,  as 
between  a  new  and  an  old  car,  this  car  was  described  as  "old,"  or  as 
looking  "old,"  by  the  plaintiff  and  her  son,  does  not  warrant  the  in- 
ference that  the  window  or  its  appliances  were  out  of  order.  The  evi- 
dence adduced  by  the  defendant  did  not  help  the  plaintiff  in  her  proof 
of  negligence,  but  tended  to  relieve  the  defendant  from  any  imputation 
thereof. 

I  advise  that  the  judgment  and  order  be  reversed,  and  a  new  trial 
granted. 

Judgment  reTeraed,  and  new  trial  granted;  costs  to  abide  the  event.    All 
(xmcur. 


(110  App.  DlT.  20.) 

BARNBT  T.  HARNBT. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29,  IOCS.) 

DiTOaOB— STATIHO  DKRRDART— DiBOBXniEItCK  OF  Obdbb. 

Defendant  In  a  divorce,  having  wlllfnlly  disobeyed  an  order,  made  on 
hlB  written  consent,  for  payment  of  coimsel  fee  and  alimony  pendente 
Ute,  may  not,  though  without  the  state,  complain  of  the  court  staying  blm 
from  moving  the  case  fof  trial  till  he  obeys  the  order. 

[Bd.  Note. — For  cases  In  point,  see  vol.  17,  Cent  Dig.  Divorce,  |  788.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Jennie  Angeline  Harney  against  William  Hyer  Harney. 
From  an  order,  defendant  appeals.    Affirmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Gerard  Roberts,  for  appellant 

Joseph  W.  Middlebrook,  for  respondent 

JENKS,  J.  The  action  is  for  an  absolute  divorce.  Issue  was 
joined.  An  order  was  entered  on  November  19,  1904,  upon  the  writ- 
ten stipulation  of  the  defendant  and  his  attorney,  affording  a  counsel 
fee  and  alimony  pendente  lite  and  for  a  reference.  The  order  was 
served  upon  the  defendant  personally  in  this  state.  The  defendant 
never  paid  the  counsel  fee,  and  quit  payments  of  alimony  after  a 
short  time.  The  plaintiff  dien  moved  to  punish  him  for  contempt, 
to  stay  him  until  he  complied  with  the  order,  and  for  such  other  re- 
lief as  might  be  just,  equitable,  and  proper.  The  Special  Term 
denied  the  motion  based  upon  the  contempt  for  want  of  jurisdiction, 
but  stayed  the  defendant  from  moving  the  trial  until  he  complied 
with  the  order  for  counsel  fee  and  alimony.  The  order  was  based  upon 
the  ground  that  the  defendant  "is  absent  from  the  state  and  seeking 
to  avoid  service  of  process  or  order  in  this  action."    This  appeal  is 
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from  an  order  refusing  to  vacate  that  part  of  the  order  granting  the 
stay. 

The  defendant  stopped  payments  of  alimony  in  December,  1904. 
[n  May,  1905,  he  moved  to  vacate  the  order  for  counsel  fee  and  ali- 
mony, because  it  was  not  filed  in  the  proper  county;  but  the  court 
ordered  the  clerk  of  the  proper  county  to  receive  nunc  pro  tunc  the 
order  and  the  stipulation  upon  which  it  was  based.  The  order  and 
stipulation  were  then  duly  filed,  and  notice  thereof  given  to  the  at- 
torney for  the  defendant.  Thereafter,  on  June  22,  1905,  the  defend- 
ant was  served  personally  in  Jersey  City  with  the  original  order  and  the 
order  of  correction,  attached  to  a  demand  for  counsel  fee  and  the 
arrears  of  alimony,  with  notice  of  a  motion  to  punish  him  for  con- 
tempt, and  a  verbal  demand  was  made  also  upon  him.  Service  of 
similar  papers  was  made  also  upon  his  attorneys  in  the  city  of  New 
York.  On  June  28,  1905,  both  the  defendant  in  Jersey  City  and 
his  attorneys  in  New  York  were  served  with  the  order  to  show 
cause  and  the  moving  papers,  which,  afterwards  coming  on  to  be 
heard,  finally  resulted  m  the  order  appealed  from. 

I  am  of  opinion  that  the  court  had  the  power  to  grant  this  stay, 
and  that  it  was  duly  exercised  in  this  case.  In  Carter  v.  Hodge,  150 
N.  Y.  632,  537,  44  N.  E.  1101,  1102,  the  court,  per  Andrews,  Ch.  J., 
say: 

"While  a  stay  of  proceedings  In  an  ordinary  action  Is  Is  some  sense  an 
Injunction  order,  the  power  to  grant  sncb  a  stay  is  not  given  by  the  pTOrlsIons 
of  the  title  relating  to  injtmctlons,  bnt  by  distinct  statntory  proTisiona,  or 
the  practice  of  the  court,  where  the  procedure  has  not  been  otherwise  pre- 
scribed." 

In  the  Encyclopaedia  of  Pleading  and  Practice  (volume  16,  p.  360) 

it  is  said : 

"Orders  of  court  may  be  enforced  by  altering  a  nonsnit  or  a  default  against 
the  disobedient  party,  or  by  denying  him  the  privilege  of  appearing  or  moving 
la  the  suit  until  the  order  is  complied  with." 

In  Gross  v.  Clark,  87  N.  Y.  272,  Earl,  J.,  speaks  of  the  power  to 
stay  proceeding's  until  an  order  is  obeyed  as  "one  of  the  inherent  and 
common-law  powers  of  the  court,  necessary  and  proper  in  the  exercise 
of  its  jurisdiction,  and  it  has  not  been  taken  away  or  superseded 
by  any  provision  of  the  Code."  In  Hovey  v.  Elliott,  145  N.  Y.  126. 
138,  39  N.  E.  841,  843,  39  L.  R.  A.  449,  the  court,  per  Haight,  J.,  say : 

"It  may  be  that  the  cases  above  referred  to  are  not  In  strict  accord  with 
the  rule  recognized  in  this  state  in  which  a  court  of  equity  may  refuse  to  a 
party  in  contempt  the  benefit  of  proceedings  pending  In  It,  when  asked  by 
him  as  a  favor,  until  he  has  purged  himself  of  his  contempt  Brlnl^ley  v. 
Brlnkley,  47  N.  T.  40;  Walker  v.  Walker,  82  N.  Y.  260;  Gross  v.  Clark.  87 
N.  Y.  272.  But  in  this  state  the  Supreme  Oourt  on  Its  equity  side  is  In- 
vested by  the  Constitution  with  all  the  power  and  authority  that  formally 
existed  in  the  High  Court  of  Chancery  in  England ;  the  common  law  remaining 
In  force,  excepting  so  far  as  It  has  been  changed  by  statute.  The  L^slatnre 
in  this  state,  therefore,  may  not  be  able  to  limit  or  deprive  the  Supreme  Court 
of  any  of  its  Jurisdiction  or  powers." 

Zimmerman  v.  Zimmerman  (Sup.)  14  N.  Y.  Supp.  444,  and 
Rochester  Lamp  Co.  v.  Brigham,  1  App.  Div.  490,  37  N.  Y.  Supp.  402, 
are  authorities  for  the  proposition  that  under  the  circumstances  the 
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order  to  show  cause  was  properly  served  on  the  defendant.  In  Knott 
V.  Knott,  6  App.  Div.  689,  39  N.  Y.  Supp,  804,  it  is  held  that  the 
defendant,  who  had  notice  of  the  motion  for  alimony  and  fee,  who 
therefore  appeared  before  the  referee  and  contested  it,  and  who  ap- 
peared before  the  court  when  the  final  order  therefor  was  made,  but 
who  then  left  the  state,  so  that  the  order  was  not  served  upon  him, 
was,  nevertheless,  in  contempt,  and  that  his  order  could  be  stricken 
out,  but  not  his  appearance.  The  case  at  bar  is  stronger,  in  that 
the  order  for  counsel  fee  and  alimony  was  entered  upon  the  written 
stipulation  of  the  defendant  and  his  attorney,  and,  as  originally 
entered,  it  was  served  upon  him  personally  in  the  state,  and  that 
order  and  the  order  nunc  pro  tunc  were  served  upon  him  perscmally 
in  the  state  of  New  Jersey.  In  Davis  v.  Davis,  83  Hun,  600,  32  N.  Y. 
Supp.  10,  the  defendant,  after  joining  issue,  left  the  state  to  avoid  ser- 
vice of  the  order  for  alimony  and  counsel  fee,  but  was  served  there- 
with in  the  state  of  Massachusetts ;  and  the  court  held,  in  exception  to 
the  general  rule,  that  it  could  punish  for  a  contempt.  See,  too,  Nichols' 
New  York  Practice,  vol.  1,  334,  335.  Since  Hovey  v.  Elliott,  167 
U.  S.  409,  17  Sup.  Ct.  841,  42  L.  Ed.  216,  the  courts  have  no  power 
to  strike  out  an  answer  in  such  a  case  by  way  of  punishment,  but 
that  judgment  does  not  affect  the  principle  that  the  courts  may 
stay  the  defendant  from  any  affirmative  progressive  action,  like  unto 
that  of  moving  the  case  for  trial.  The  question  presented  by  this 
appeal  is,  not  whether  the  defendant  may  be  punished  for  a  contempt, 
but  whetfier  the  defendant,  with  full  knowledge  of  an  order  of  tfie 
court  and  of  its  terms,  made  upon  his  own  written  consent,  who 
willfully  disobeys  the  order,  can  complain  if  the  court  denies  him  the 
right  during  such  disobedience  to  move  affirmatively  in  the  action 
in  which  the  order  was  made.  The  element  of  "contempt"  in  the 
case  is  the  contempt  into  which  the  court  would  put  itself  if  it 
permitted  one  to  act  affirmatively  in  a  suit  while  he  was  a  disobedient 
suitor. 

I  think  that  the  order  must  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


(110  App.  DlT.  D8.) 

ADAM80N  T.  OITI  OP  NEW  YORK. 

(Supreme  (Tonrt,  Appellate  Division,  Second  Department    December  29,  1905.) 

1.   MXTinalPAI.  COBPOBATIOIfS— LlABJUTT  FOB  IZtJUBT  BT   MOBS— RiOTB. 

General  Municipal  Law,  Laws  1882,  p.  1740,  c.  686,  t  21,  provldea  that 
a  dty  shall  be  liable  to  a  person  whose  property  1b  destroyed  or  Injured 
therein  by  a  mob  or  riot  for  the  damages  sustained  thereby.  Pen.  Code, 
I  449,  provides  that  whenever  three  or  more  persons,  haying  asflembled 
for  any  purpose,  disturb  the  public  streets  by  nalng  force  or  violence 
to  any  other  person  or  to  property,  or  threaten  or  attempt  to  commit  such 
disturbance,  or  to  do  an  unlawful  act  by  the  use  of  force  or  violence,  etc, 
they  are  gullly  of  riot  Held,  that  said  section  21  Is  to  be  construed  in 
view  of  the  common-law  definition  of  riot ;  the  definition  In  the  Penni 
Ck>de  being  merely  a  legtslatiye  definition,  not  bound  to  embrace  all  tb» 
elements  of  the  offense  as  defined  by  the  common  law. 

[Ed.  Nota — For  cases  In  point,  see  vol.  36,  Cent  Dig.  Municipal  C<»- 
poratlons,  i  1558.1 
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3.  Sak>— BTiDmoB— S  umuunor. 

Under  General  Municipal  Law,  Laws  1802,  p.  1740,  c:  688,  |  21,  making 
a  dty  liable  to  one  whose  properly  is  destroyed  by  a  mob  or  riot,  if  sach 
person  shall  have  notified  the  mayor  of  the  city  of  a  threat  or  attempt 
to  destroy  or  injure  bis  property  by  a  mob  or  riot,  immediately  upon 
acquiring  sncb  knowledge,  evidence  in  an  action  against  a  dty  that  on 
the  afternoon  of  an  election  day  a  crowd,-  varying  at  different  time* 
from  8  to  30  In  nimiber,  made  up  of  "young  fellows,  men,  a  lot  of  boys," 
with  an  ax,  a  crowbar,  a  rope,  and  sticks,  partially  demolished  an  unoccu- 
pied building  belongbig  to  plaintiff  and  removed  parts  thereof,  and 
that  on  notification  police  ofiScers  at  once  went  to  the  scaie,  whereupon 
the  crowd  dispersed,  one  boy,  11  years  old,  being  arrested,  and  there  bdng 
no  proof  that  defendant  city  had  any  notice  of  any  such  acts  or  of  any 
threat  thereof,  or  that  it  had  any  reason  to  apprehend  that  any  attempt 
would  be  ma«le  to  injure  the  premises,  did  not  justify  a  judgment  for 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  voL  86,  Ceat  Dig.  Municipal  Cor 
poraUons,  H  1668,  1659.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Adamson  against  the  city  of  New  York.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
■for  a  new  trial,  it  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS.  and  RICH,  JJ. 

James  D.  Bell  (James  W.  Covert,  on  the  brief),  for  appellant. 
Paul  Eugene  Jones,  for  respondent. 

JENKS,  J.  I  think  that  this  case  is  within  the  reasoning  and  the 
rule  of  Duryea  v.  Mayor,  etc.,  of  New  York,  10  Daly,  300,  affirmed 
100  N.  Y.  635.  In  the  afternoon  of  election  day,  1901,  a  crowd  vary- 
ing at  different  times  from  8  to  30,  made  up  of  "young  fellows,  men,  a 
lot  of  boys,"  with  an  ax,  a  crowbar,  a  rope,  and  sticks,  partially  de- 
molished an  unoccupied  and  somewhat  dilapidated  frame  tenement 
in  the  borough  of  Brooklyn.  As  one  or  another  would  tear  away  a 
window  sill,  a  railing,  a  part  of  the  stairs,  or  the  like,  he  would"  carry 
it  off  and  then  return.  The  police  were  notified  at  about  4:60  p.  m., 
and  officers  were  at  once  sent  to  the  scene.  At  the  appearance  of  an 
officer  the  crowd  broke,  scattered,  and  ran  away.  One  lad  of  11  years 
old  was  arrested. 

Whatever  mischief  the  crowd  may  have  attempted  or  accomplished, 
it  seems  to  me  like  unto  that  done  in  Duryea's  Case,  supra,  and  that  the 
agency  was  not  a  mob  or  a  riot  within  the  contemplation  of  the  statute 
as  interpreted  and  as  applied  in  that  judgment.  The  liability  of  the 
city  did  not  exist  at  common  law,  and  is  not  based  upon  contaict,  but 
is  purely  statutory.  Dillon's  Municipal  Corporations,  §  959;  Jones' 
Negligence  of  Municipal  Corporations,  §  28 ;  State  of  Louisiana  ex  rel. 
Folsom  V.  Mayor  and  Administrators  of  New  Orleans,  109  U.  S.  285, 
3  Sup.  Ct.  211,  27  L.  Ed.  936.  In  the  case  cited,  Field,  J.,  referring  to 
municipal  corporations,  says : 

"They  are  Invested  with  authority  to  establish  a  police  to  guard  against 
disturbance;  and  it  is  their  duty  to  exercise  their  authority  so  as  to  prevent 
violence  from  any  cause,  and  particularly  from  mobs  and  riotous  assemblages. 
It  has,  therefore,  been  generally  considered  as  a  just  burden  cast  upon  them 
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to  require  them  to  make  good  any  loss  sustained  from  tbe  acts  of  snch  assem- 
blagee  wblch  tbey  sbotild  have  repreaaed." 

In  County  of  Allegheny  y.  Gibson,  90  Pa,  419  (35  Am.  Rep.  670), 
in  which  this  question  is  most  elaborately  discussed,  Paxton,  J.,  says 
that  the  liability  is  "based  upon  the  theory  that  with  proper  vigilance 
the  act  might  and  ought  to  have  been  prevented."  It  seems  to  me  that 
we  go  too  far  if  we  hold  that  such  acts  as  those  in  Duryea's  Case  and  in 
the  case  at  bar  were  those  which  a  municipality  should  have  prevented 
by  proper  vigilance.  There  is  not  the  slightest  proof  that  the  city 
had  any  notice  of  any  such  act  or  of  any  threat  thereof,  except  that 
given  while  the  demolition  was  in  progress,  or  that  it  had  any  reason 
to  apprehend  that  any  attempt  would  be  made  to  injure  these  premises 
beyond  the  usual  proclivity  of  the  younger  generation  to  seek  fuel  for 
the  bonfires  of  election  night.  The  acts  done  were  not,  in  my  opinion, 
those  of  a  mob,  or  the  result  of  a  riot.  They  were  acts  of  malicious 
mischief,  more  or  less  concerted,  done  by  stealth,  inasmuch  as  the  ap- 
pearance of  a  single  officer  was  sufficient  to  disperse  the  assembly.  The 
word  "mob"  in  legal  use  is  "practically  synonymous  with  riot,  but  the 
latter  is  the  more  correct  term."  Bouv.  Law  Diet.  Greenleaf  on  Evi- 
dence (16th  Ed.)  vol.  3,  §  216,  says  that,  to  constitute  a  riot — 

"It  iB  necessary  that  there  be  three  or  more  persona  tomnltuously  assembled 
of  their  own  authority,  vHth  intent  mutuaUp  to  assist  one  another  against 
all  who  shall  oppose  them  in  the  doing  dther  of  an  unlawful  act  of  a  private 
nature,  or  of  a  lawful  act  in  a  violent  and  tumnltnous  manner." 

This  is  evidently  taken  from  Hawkins'  Pleas  of  the  Crown,  vol.  1, 
c.  65,  §  1.  The  italics  are  mine.  See,  too,  the  definition  of  C.  P.  Daly, 
J.,  in  People  v.  Judson,  11  DaJty,  11,  17,  and  of  Bellowes,  J.,  in  State 
v.  Russell,  45  N.  H.  83,  85.  This  element  which  I  have  indicated  in 
italics  (supra)  is  embraced  in  the  definition  in  Words  and  Phrases 
Judicially  Defined,  with  the  citation  of  many  authorities.  See,  too, 
Anderson's  Law  Diet.  In  Solomon  v.  City  of  Kingston,  24  Hun,  562, 
affirmed  96  N.  Y.  651,  the  plaintiff  hired  two  or  three  men  to  assist  him 
in  protecting  his  property,  the  crowd  became  more  boisterous,  and  com- 
mitted violence  upon  the  chief  engineer  of  the  fire  department,  who  at- 
tempted to  disperse  them  by  a  stream  of  water.  The  authorities  cited  in 
the  General  Term  opinion  are  Hawkins,  P.C.,ut  supra,  and  22  Alb.  Law 
J.  403,  where  comment  is  made  on  Lycoming  Fire  Insurance  Co.  v. 
Schwenk  (Pa.  Sup.  Ct)  37  Leg.  Int.  426,  in  which  case  there  were  ele- 
ments which  indicated  that  the  offenders  were  ready  to  assist  one  an- 
other against  all  who  should  oppose  them.  I  think  that  as  was  said 
in  Marshall  v.  City  of  Buffalo,  50  App.  Div.  149,  152,  64  N.  Y.  Supp. 
411,  we  must  construe  the  statute  in  view  of  the  common-law  definition 
of  riot  The  definition  in  the  Penal  Code  is  merely  a  legislative  defini- 
tion, which,  of  course,  was  not  bound  to  embrace  all  of  th(  elements 
of  the  offense  as  defined  by  the  common  law.  People  v.  Most,  128  N. 
Y.  108,  27  N.  E.  970,  26  Am.  St.  Rep.  458. 

I  advise  that  the  judgment  and  order  be  reversed,  and  that  a  new 
trial  be  granted;  costs  to  abide  the  event    All  concur. 
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CORRIGAN  T.  FUXK. 

(Supreme  Oonrt,  Appellate  Dlvlalon,  Second  Department.    December  29,  IMS.) 

1.  Tbiai/— Eixcxpnons— RuLiRos  or  Bvideroe. 

Where  the  court  distinctly  states  that  It  will  exclude  a  certain  tiam 
of  evidence,  and  permits  an  exception  to  be  taken  to  sncb  mling,  wltbont 
requiring  the  precise  questions  to  be  put,  the  exception  preaenta  the  cor- 
rectness of  the  court's  ruling. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2,  Ceit.  Dig.  Appeal  and  Brror. 
(  1282 ;  ToL  46,  Coit.  Dig.  Trial,  (  258.] 

2.  Sake— RiQfASKS  or  Coubt— Intadino  Fbovirce  or  Jttbt. 

It  Is  an  Invasion  of  the  province  of  the  Jury  where,  In  an  action  for 
failure  to  make  title  to  land,  plaintiff  having  sought  to  prove  Its  value 
by  au  expert,  who,  while  testifying  to  his  familiarity  with  it  and  Us 
knowledge  of  sales  of  property  in  the  neighborhood,  had  not  made  any 
sales  himself,  and  defendant  having  sought  to  prove  its  value  by  experts 
who  testified  to  making  sales  of  property  in  the  neighborhood,  the  court 
repeatedly  In  elTect  stated  that,  if  the  jury  did  not  accept  the  value  given 
by  defendant's  witnesses,  their  verdict  would  l>e  set  aside. 

[Ed.  Note.— For  cases  In  point,  see  voL  46,  Cent  Dig.  Trial.  U  439, 
460,  451.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Thomas  Corrigan  against  Isaac  K.  Funk.  From  an  ad- 
verse judgment,  and  from  an  order  denying  a  motion  for  new  trial, 
plaintiff  appeals.    Reversed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and  MIL- 
LER, JJ. 

William  C.  Beecher,  for  appellant 

Wm.  Hepburn  Russell  (Wm.  Beverly  Winslow  and  John  E.  Ruston, 
on  the  brief),  for  respondent 

MILLER,.  J.  The  plaintiff  and  defendant  entered  into  a  contract 
for  the  exchange  of  certain  real  property;  the  defendant  agreeing  to 
convey  to  the  plaintiff  two  parcels  upon  which  a  valuation  of  $18,000 
was  put  for  the  purposes  of  the  contract,  and  the  plaintiff  agreeing 
to  convey  to  the  defendant  one  parcel  valued,  for  the  purposes  of  the 
contract,  at  $39,000.  When  the  time  came  for  closing  title,  a  defect 
in  the  title  of  one  of  the  parcels  to  be  conveyed  by  the  defendant  was 
discovered,  and  deeds  of  the  other  two  parcels  were  exchanged,  the  con- 
sideration in  the  deed  from  the  defendant  to  the  plaintiff  of  the  parcel 
with  the  good  title  being  stated  at  $15,000 ;  and  a  supplementary  agree- 
ment was  made,  in  which  the  plaintiff  agreed  to  accept  partial  per- 
formance and  to  give  a  reasonable  adjournment  to  enable  the  defendant 
to  make  complete  performance  in  consideration  of  the  defendant's 
agreement  to  perfect  the  title  to  the  remaining  parcel  and  convey  the 
same  to  the  plaintiff.  After  several  adjournments  and  extensions  of 
time  had  been  granted,  the  defendant  being  unable  to  perform  further, 
this  action  was  brought  by  the  plaintiff  to  recover  damages  for  such 
partial  failure  of  performance;  and  the  only  question  litigated  on  the 
trial  was  the  question  of  damages. 

Plaintiff  contends  that  the  court  erred  in  holding  as  matter  of  law 
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that  the  plaintiff  was  not  entitled  to  recover  the  difference  between  the 
sum  of  $15,000,  the  consideration  stated  in  the  deed  of  the  parcel  con- 
veyed, and  the  sum  of  $18,000,  the  valuation  of  the  two  parcels  stated 
in  the  original  agreement  While  ordinarily  in  such  an  action  the 
plaintiff  is  entitled  to  recover  back  the  purdiase  price,  this  is  not  a 
case  of  purchase  and  sale,  and  it  is  esroressly  stated  in  the  original 
agreement  that  the  valuations  are  stated  tor  the  purpose  of  the  contract 
of  exchange,  and  while  the  plaintiff  undertook  to  show,  by  subsequent 
conversations  between  the  parties  and  their  agents,  that  the  sum  of 
$3,000  was  fixed  by  agreement  between  the  parties  as  the  value  of 
the  parcel  not  conveyed,  we  think  the  trial  court  was  right  in  holding 
that  the  evidence  failed  to  establish  any  thing  more  than  an  agreement 
fixing- the  price  for  the  sole  purpose  of  carrying  out  the  contract  of  ex- 
change. The  correct  measure  of  damages  was  the  value  of  the  prop- 
erty, together  with  such  reasonable  and  necessary  expenses  as  the 
plaintiff  incurred  in  the  attempted  performance  of  the  contract ;  and  the 
supplementary  agreement  expressly  provided  that  the  defendant  should 
reimburse  the  plaintiff  for  any  reasonable  expense  incurred  by  reason 
of  the  change  in  the  contract  and  manner  of  performance  and  the  ad- 
journment and  delay. 

While  the  plaintiff's  counsel  was  attempting  to  prove  the  damages 
sustained  by  the  plaintiff  by  way  of  expenses  incurred,  the  following 
dialogue  occurred : 

'^lalntlff'B  Counsel :  Then  your  honor  excludes  all  tbe  Items  of  expense — 
as  to  the  legal  expenses  Incurred  by  tbe  attorney? 

"The  Court ;  Tes ;  but  that  is  all  that  I  have  In  mlndj  I  bare  nothing  In 
mind  except  the  commissions  and  expenses  of  examining  title. 

"PlalntilTB  Ciounsel :  Your  honor  excludes  the  evidence  of  the  apportionment 
of  taxes  and  interest? 

"The  Court :   Yes ;   1  exclude  that. 

"PlalntlfTs  Counsel :  Then  your  honor  will  exclude,  I  suppose,  what  he  paid 
for  tbe  searching  of  that  title? 

"The  Court:   Yes. 

"PlalntiflT's  Counsel:   And  the  proportionate  part  of  the  brokerage? 

"The  Court:    I  will  exclude  that 

"Plaintiff's  Coonsel:   As  to  those  we  except" 

The  court,  in  its  charge,  limited  the  damages  by  way  of  reimburse- 
ment for  expenses  incurred  to  the  reasonable  value  of  the  services  of 
the  attorney  employed  by  the  plaintiff  upon  the  different  adjourn- 
ments, to  which  an  exception  was  taken.  We  do  not  understand  the 
learned  counsel  for  the  respondent  to  argue  seriously  that  the  plaintiff 
was  not  entitled  to  recover  the  reasonable  and  necessary  expenses  in- 
curred in  the  examination  of  the  title,  and  certainly  the  law  is  well 
settled  in  this  state  that  such  expenses  are  recoverable.  Northridge 
V.  Moore,  118  N.  Y.  419,  23  N.  E.  570.  But  it  is  argued  that  the  ex- 
ception does  not  present  a  question  for  review,  for  the  reason  that  no 
question  was  asked  calling  for  a  ruling.  The  trial  court  is  not  obliged 
to  rule  on  offers,  and  it  is  undoubtedly  the  better  practice  to  require 
the  exceptions  to  be  taken  to  the  rulings  upon  objections  to  questions 
put,  thus  presenting  the  precise  question  sought  to  be  raised ;  but  where 
the  court  has  distinctly  stated  that  it  will  exclude  a  certain  class  of  evi- 
dence, and  has  permitted  an  exception  to  be  taken  to  such  ruling  with- 
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out  requiring  the  precise  questions  to  be  put,  we  think  the  exception 
presents  the  correctness  of  the  court's  ruling.  There  can  be  no  doubt, 
from  the  colloquy  quoted,  that  the  court  intended  its  statement  to  be 
understood  as  a  distinct  ruling  upon  the  question,  and  permitted  the 
exception  to  be  taken  to  the  ruling  for  the  purpose  of  obviating  the 
necessity  of  taking  the  time  necessary  to  raise  the  question  upon  the 
record  by  question,  objection,  answer,  and  ruling.  If  the  court  did  not 
so  intend,  when  tihe  exception  to  the  remark  was  taken,  the  court 
should  have  distinctly  advised  counsel  that  he  could  only  raise  the  ques- 
tion by  question  and  exception  to  the  ruling,  excluding  the  evidence. 
The  plaintiff  sought  to  prove  the  value  of  the  property  by  an  expert 
witness,  who  testified  to  his  familiarity  with  the  property  and  to  his 
knowledge  of  sales  of  property  in  that  neighborhood,  but  who  had  not 
actually  made  any  sales  himself.  The  defendant  sought  to  show  the 
value  of  the  property  by  expert  witnesses  who  testified  to  having  made 
actual  sales  of  property  in  the  neighborhood.  The  court  in  its  charge, 
immediately  after  referring  to  the  defendant's  witnesses  as  having  been 
"selling  property  down  there  for  the  last  three  or  four  years,"  and  to 
the  fact  that  their  testimony  was  corroborated  by  the  evidence  of  the 
prices  for  which  property  had  actually  been  sold,  said : 

"So  the  conrt  can'  very  well  see,  when  yom  verdict  comes  In,  whether  jou 
have  obeyed  or  whether  yoa  have  disregarded  the  court's  injonctlon.'' 

Plaintiff's  counsel  requested  the  court  to  charge  the  jury: 

"That  they  are  to  say  which  of  the  opinions  of  the  experts  they  shall  give 
credit  to,  and  which  opinion  they  will  believe." 

To  which  the  court  replied: 

"That  is  for  them  to  say,  but  It  is  fOr  the  court  hereafter  to  observe  whether 
that  finding  Is  according  to  the  weight  of  evidence." 

And  an  exception  was  taken  to  the  modification.  Exception  was  also 
taken  to  the  remark  made  by  the  court  in  the  main  charge  quoted  supra, 
and  in  taking  the  exception  the  plaintiff's  counsel  said : 

"I  snbmlt  that  is  an  Intimidation  of  the  Jory." 

To  which  the  court  replied: 

"No;  the  Jury  is  perfectly  free  to  act,  bat  I  caution  tbem  not  to  waste 
either  their  time,  which  the  public  has  to  pay  for,  or  mine,  wliicb  the  public 
has  to  pay  for,  in  a  trial  which  goes  for  nothing." 

After  the  plaintiff's  counsel  had  excepted  to  said  remark  the  court 
further  said : 

"It  Is  the  duty  of  the  court,  where  it  can  see  that  the  jury  has  disobeyed 
'1B  injunctions,  to  set  aside  what  they  liave  done." 

To  which  remark  an  exception  was  also  taken. 

The  court  might  just  as  well  have  told  the  jury  that,  if  they  did  not 
accept  the  value  given  by  the  defendant's  witnesses,  their  verdict 
would  be  set  aside,  and  the  jury  practically  obeyed  the  injunction,  be- 
cause the  verdict  rendered  is  only  slightly  more  than  the  amount  named 
by  said  witnesses,  together  with  the  legal  expenses  incurred  in  connec- 
tion with  the  different  adjournments  testified  to  by  the  plaintiff's  wit- 
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ness.  Such  invasion  of  the  province  of  the  jury  should  not  be  dis- 
regarded in  this  court,  unless  at  least  a  verdict  ought  to  have  been 
directed  in  the  first  instance. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event.    All  concur. 


(109  App.  DlT.  850.) 

POPADINEC  ▼.  MANHATTAN  BT,  C30. 

(Supreme  Oonrt,  Appellate  DMslon,  Secmid  Department    December  29,  1005.) 

New  TBiAZi—OBOURDft— Newly  Discotibid  Btidbnoe. 

In  an  action  for  personal  Injuries,  plaintiff  claimed  to  bare  received 
permanent  injnrlea  to  his  eyesight,  and  testified  that  after  the  accident 
be  bad  been  unable  to  perform  any  work.  A  verdict  was  rendered  for 
plaintiff,  and  afterwards  defendant  moved  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence  to  the  effect  that  after  the  accident  plaintiff 
bad  worked  at  different  places  without  apparent  difficulty  from  defec- 
tive eyesight,  and  that  in  a  previous  action  brought  by  plaintiff  against 
another  defendant  for  personal  injuries  suffered  at  another  time  he  had 
testified  that  bis  eyesight  was  permanently  injured.  Due  diligence  on 
defendant's  part  in  preparing  the  case  for 'trial,  and  the  fact  that  the 
evidence  was  not  discovered  until  after  the  trial,  were  sufficiently  shown. 
Beld,  that  a  new  trial  should  have  been  granted. 

[Ed.  Note.— For  cases  In  point,  see  vol.  37,  Cent  Dig.  New  Trial,  |  226.1 

Hirscbberg,  P.  J.,  and  Hooker,  J.,  dissenting. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Andrew  Popadinec  against  the  Manhattan  Railway  Com- 
pany. From  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Alfred  A.  Gardner,  for  appellant 

Ira  B.  Wheeler,  for  respondent 

MILLER,  J.  Defendant  appeals  from  an  order  denying  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered  evidence  relating  to  the 
question  of  damages,  one  of  the  important  questions  litigated  on  the 
trial.  The  plaintiff  claimed  to  have  received  permanent  injuries  to  his 
eyesight,  and  testified  that  after  the  accident  resulting  in  such  injuries 
he  had  been  unable  to  perform  any  work.  The  alleged  newly  discovered 
evidence  consists  of  evidence  to  the  effect  that  after  the  accident  the 
plaintiff  worked  at  different  places  without  apparent  difficulty  from 
defective  eyesight,  and  that  in  a  previous  action  brought  by  plaintiff 
in  the  City  Court  against  another  defendant  for  personal  injuries  he 
testified  that  his  eyesight  was  permanently  injured.  It  further  appears 
that  knowledge  of  this  evidence  was  brought  to  the  defendant  after  die 
trial  of  this  action,  and  affidavits  are  produced  tending  to  show  due 
diligence  on  the  part  of  the  defendant  in  the  preparation  of  the  case 
for  trial.  The  learned  justice  before  whom  the  case  was  tried,  on 
denying  the  motion  for  a  new  trial,  delivered  an  opinion  in  which  he 
said: 

06  N.Y.8.— 68 


Digitized  by 


Google 


914  96  NEW  TOBE  SUPPIiBUBNT  (Sop.   Ct 

and  ISO  New  York  State  Reporter 

"If  the  proof  rabstantiated  tbis  claim  [referring  to  the  dalm  that  tbe 
plalntlfT  had  testified  In  the  prevloua  snlt  to  the  permanent  Injnriea  to  his 
eyesight],  I  would  have  no  hesitation  In  setting  aside  tbe  Twdict;  bnt  it 
does  not  substantiate  It." 

This  conclusion  was  evidently  based  upon  the  fact  that  the  complaint 
in  said  former  action  did  not  allege  an  injury  to  the  eyesight,  although 
it  did  allege  an  injurj'  to  the  hesS  and  face  from  burning.  We  think 
the  learned  justice  did  not  give  due  weight  to  the  affidavit  of  tbe  at- 
torney who  says  he  was  present  at  the  trial  of  said  former  action, 
and  that  "it  was  testified  to  by  the  plaintiff  and  his  physician  that  his 
hair  was  sinp^ed  off,  that  he  lost  his  eyebrows,  that  his  sight  was  per- 
manently injured,  if  not  destroyed,"  and  the  affiant  says  he  will  so 
testify  upon  a  retrial  of  this  action.  It  must  be  manifest  that  this  evi- 
dence would  be  likely  to  change  the  result. 

The  defendant  has  brought  itself  within  the  rules  prescribing  the 
conditions  upon  which  new  trials  for  newly  discovered  evidence  will 
be  granted,  and  I  therefore  recommend  that  the  order  be  reversed,  with 
costs,  and  the  motion  granted  on  the  usual  terms. 

Order  denying  motion  for  new  trial  reversed,  with  costs,  and  motion  granted, 
upon  payment  by  the  appellant,  within  20  dajrs.  of  tbe  costs  of  the  trial  and 
all  disbursements  In  the  action  to  date,  together  with  the  cost  of  tbis  appeal. 
If  this  condition  is  not  complied  with.  Judgment  and  order  afDrmed,  with 
costs. 

BARTLBTT  and  JBNES,  JJ.,  concur. 
BR,  J.,  dissent 


POPADINHC  T.  BfANHATTAN  RY.  CO. 
(Supreme  Court,  Appellate  DlvlBion,  Second  Department    December  79, 1906.) 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Andrew  Popadinec  against  the  Manhattan  Railway  Com- 
pany. From  a  determination  in  favor  of  plaintiff,  defendant  appeals. 
Dismissed. 

Argued  before  HTRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Charles  A.  Gardiner,  for  appellant 

Jones  &  Nekarda,  for  respondent 

PER  CURIAM.  Appeal  dismissed,  without  costs.  See  deciaon  m 
same  case,  decided  herewith.    96  N.  Y.  Supp.  913. 


(48  Mlsa  Bep.  432.) 

OONKLIN  y.  CLARK. 

(Supreme  Court  Special  Termj  Jefferson  County.    November,  1905i) 

1.  Wills— Constbuctiow—Dbvisi  of  Inoou. 

Testator  devised,  after  all  her  lawful  debts  were  paid,  tlw  Interert  of 
$5,(KX)  to  plaintUf ;  after  her  death  the  money  to  be  put  out  on  Interest  for 
a  certain  time  and  thai  to  be  divided  among  persons  named.  Held  that 
where  the  debts  of  the  estate  were  small  and  the  estate  had  the  beueflf 
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of  plalntifTa  aniraal  legacies,  lees  what  had  been  paid  bee,  and  the. execu- 
tor had  unneceasarily  need  the  money  devised  to  her  for  the  payment  of 
debts  and  legacies,  and  the  estate  was  drawing  6  per  cent,  interest  and 
was  more  than  sufficient  to  pay  all  debts  and  legacies,  the  bequest  must  be 
construed  to  Invest  the  l^atee  with  a  title  to  the  income  from  the  date 
of  the  testator's  demise. 
2.  Saub. 

Where  testator  devised  a  certain  sum  "after  all  my  lawful  debts  are 

paid  and  discharged,"  It  did  not  authorize  the  executor  to  withhold  all 

payment!)  of  income  until  he  had  liquidated  the  last  debt  against  testator, 

where  there  was  more  than  enough  personal  property  to  pay  all  the  debts 

.  and  all  the  legacies. 

Action  by  Eva  Conklin  against  Edwin  S.  Clark,  executor,  to  deter- 
mine the  amount  of  her  legacy  under  a  will.   Judgment  for  plaintiff. 

William  H.  Gilman,  for  plaintiff. 
Watts  &  Pitcher,  for  defendant 

WRIGHT,  J.  The  portion  of  the  will  material  to  this  inquiry  reads 
as  follows : 

"First  After  all  my  lawful  debts  are  paid  and  discharged,  I  give,  devise 
and  bequeath  to  Bva  Conklin,  the  Interest  on  $6,000,  and  after  her  death  the 
said  $5,000  to  be  put  out  on  Interest  until  her  son  Glen  shall  be  twenty-four 
years  old,  then  he  and  Roy  Conlslln  to  have  one-half  of  said  $6,000  and  tiielr 
sister  Mary  Conklin  to  have  the  other  half  of  said  16,000." 

I  do  not  think  that  the  clause,  "after  all  my  lawful  debts  are  paid 
and  discharged,"  which  is  a  part  of  the  printed  form  used  by  the  testa- 
tor, amounted  to  an  expression  or  declaration  on  his  part  that  the  ex- 
ecutor might  withhold  all  payments  of  this  legacy  until  he  had  liqui- 
dated the  last  debt  against  the  testator.  As  is  stated  by  the  court  in 
Smith  V.  Soper,  32  Hun,  46 : 

"The  clause  •  •  •  simply  provides  for  what  the  law  requires  If  there 
had  been  no  such  clause,  to  wit,  that  the  debts  should  be  a  charge  upon  the 
property  of  the  testator." 

In  Matter  of  Stanfield,  64  Hun,  277,  18  N.  Y.  Supp.  913,  affirmed 
by  the  Court  of  Appeals  in  136  N.  Y.  292,  31  N.  E.  1013,  the  testator, 
after  payment  of  his  just  debts,  bequeathed  the  income  of  certain  sums 
to  certain  persons,  and  directed  his  executor  to  invest  such  sums  and 
pay  over  the  income.  It  appeared  that  the  value  of  the  estate  was  large 
and  that  the  personalty  had  earned  over  3  per  cent.  The  cotut  held  that 
interest  was  properly  allowed  from  the  death  of  the  testator. 

I  do  not  ag^ee  with  the  contention  of  the  learned  counsel  for  the 
plaintiff  that  she  is  entitled  under  the  will  to  an  annuity  of  $300 ;  that 
sum  being  the  annual  interest  at  6  per  cent,  on  $5,000.  The  bequest 
of  the  interest  on  $5,000  must  be  regarded  simply  as  the  gift  of  the 
annual  income  by  way  of  interest  on  that  sum ;  and,  hence,  should  the 
interest  fall  short  of  6  per  cent,  upon  $5,000,  the  corpus  of  the  estate 
would  not  be  liable  for  the  difference.  Matter  of  Dewey,  163  N.  Y. 
63,  46  N.  E.  1039. 

Our  inquiry  now  leads  to  the  question :  To  how  much  is  the  plaintiff 
entitled  under  the  will  ?  At  the  time  of  the  testator's  death,  the  per- 
sonal estate  was  appraised  at  over  $43,000.  The  amount  of  the  debts 
and  legacies,  inclusive  of  the  $5,000  trust  fund,  amounted  to  $38,000. 
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A  large  portion  of  the  estate  had  been  invested  by  the  testator  in  se- 
curities which  were  drawing  6  per  cent,  interest  at  the  time  of  his 
death.  Said  interest  or  income,  together  with  the  principal,  has  been 
collected  by  the  executor  and  applied  to  the  payment  of  debts  and 
legacies.  There  remain  about  $8,000  personalty  in  the  hands  of  the 
executor.  It  was  the  duty  of  the  executor,  under  these  circumstances, 
to  immediately  invest  $5,000  for  the  benefit  of  tiie  plaintiflF.  Had  this 
been  done,  the  plaintiff  would  have  received  her  annual  legacy,  and  the 
executor  wduld  have  had  $38,000  assets  left,  which,  allowing  for 
shrinkage,  would  have  been  ample  for  the  payment  of  the  debts  and 
other  legacies  which  amounted  to  $33,000.  It  thus  appears  that  the 
estate  has  had  the  benefit  and  use  of  the  plaintiff's  annual  l^;acics, 
less  what  has  been  paid  her,  and  that  the  executor  has  unnecessarily 
used  it  for  the  payment  of  debts  and  other  legacies.  In  view  of  the 
fact  that  the  estate  was  so  invested  by  the  testator  that  it  was  drawing 
6  per  cent,  interest  at  the  time  of  his  death,  and  was  more  than  suffi- 
cient to  pay  all  the  debts  and  legacies,  and  in  view  of  the  further  fact 
that  over  $11,000,  representing  principal  and  interest,  is  clearly  shown 
to  have  been  collected  by  the  executor  while  the  principal  was  actually 
earning  6  per  cent,  after  the  death  of  the  testator,  and  that  $300  in 
bonds  was  drawing  6  per  cent,  income,  it  can  fairly  be  inferred  that 
at  least  $5,000  has  been  productive  of  income  since  the  testator's  death. 
Where  the  estate  is  sufficient  for  the  liquidation  of  debts  and  other 
charges,  and  is  so  invested  as  to  be  productive  of  income  from  the 
death  of  the  testator,  a  bequest  of  income  to  a  legatee  for  life  must  be 
construed  to  invest  him  with  a  title  to  such  income  from  the  date  of 
the  testator's  demise,  unless  there  is  some  provision  in  the  will  from 
which  a  contrary  intention  is  to  be  inferred.  Matter  of  Stanfield,  135 
N.  Y.  292,  31  N.  E.  1013.  In  Cooke  v.  Meeker,  36  N.  Y.  15,  the  court 
say: 

"The  anthoritleB  wonid  seem  abundant,  therefore,  to  sustain  the  doctrine 
that,  when  a  sum  Is  left  in  trust,  with  a  direction  that  the  interest  and  in- 
come should  he  applied  to  the  use  of  a  person,  such  person  is  entitled  to  tlie 
Interest  thereof  from  the  date  of  the  testator's  death." 

See,  also,  Matter  of  Baker's  Estate,  67  App.  Div.  44,  68  N.  Y.  Supp. 
44;  Powers  v.  Powers  (Sup.)  1  N.  Y.  Supp.  636. 

It  has  been  held  that  4  per  cent,  is  a  reasonable  rate  of  interest 
which  should  be  paid  to  a  legatee,  under  a  similar  bequest  in  a  will, 
from  the  time  of  the  decedent's  death,  even  though  the  estate  at  that 
time,  under  special  circumstances,  was  earning  8  per  cent.  See  South- 
gate  v.  Continental  Trust  Co.,  74  App.  Div.  150,  73  N.  Y.  Sum>.  718, 
77  N.  Y.  Supp.  687. 

I  think,  therefore,  under  the  circumstances  of  this  case,  that  the  plain- 
tiff is  entitled  to  the  annual  interest  on  $5,000  at  the  rate  of  4  per  cent 
from  the  time  of  the  testator's  death.  The  unpaid  legacies  due  plain- 
tiff are  payable  out  of  the  personal  estate.  Trie  plaintiff  must  credit 
the  executor  with  all  sums  already  paid  her  under  the  will.  Costs  are 
awarded  to  the  plaintiff  against  Uie  defendant  as  executor.  Findings 
may  be  prepared  accordingly. 

judgment  accordingly. 
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(48  Mlsa  Rep.  423.) 

TTLLAOB   OF   OABTHAOB   T.   CENTRAL  NEW   YORK   TELEPHONE   Sc 

TELEGRAPH  CO. 

(Supreme  Court,  Special  Term,  Onondaga  Ooonty.    October,  1905.) 

1.  Teleobaprs  and  Tkucfhones— Ubk  or  STBBBra. 

The  right  of  a  telephone  company  to  nee  the  pabllc  streets  and  high- 
ways of  a  city  for  the  erection  and  maintenance  of  its  necessar;^  lines 
Is  granted  directly  by  the  state. 

[Ed.  Note. — For  cases  In  point,  see  voL  45,  Cent  Dlfe.  Telegraphs  and 
Telephones,  §  6.] 

2.  Saxk— RKouLATioRa  BT  Municipalities. 

The  mnnicipal  authorities  have  the  power  of  reasonable  control  and 
reasonable  regulations  as  to  the  use  of  the  public  streets  by  telephone 
companies. 

[Ed.  Note. — For  cases  In  point,  see  vol.  45,  Cent.  Dig.  Telegraphs  and 
Telephones,  16.] 

&   SAHS— nnDEBOKOURD  WIRES. 

A  village  has  no  po^yer  to  compel  a  telephone  company  to  place  Its 
wires  underground  in  the  same  streets  In  which  It  permits  a  company 
to  use  poles  and  open-air  construction. 

4.  Same— IwjuKonoH. 

A  village  cannot  obtain  an  injunction  to  restrain  a  telephone  company 
from  setting  its  poles  in  the  street  of  the  village,  because  of  Its  failure 
to  place  Its  wires  underground,  when  a  similar  company  Is  allowed  to 
use  polea  and  ojpen-air  construction. 

Action  by  the  village  of  Carthage  against  the  Central  New  York 
Telephone  &  Telegraph  Company.  Motion  to  vacate  temporary  in- 
junction restraining  the  setting  of  poles  and  attaching  wires  in  the 
streets  of  said  village.    Injunction  vacated. 

W.  B.  Van  Allen  and  F.  G.  Fincke,  for  the  motion. 
Kilby  &  Norris,  opposed. 

ANDREWS,  J.  The  papers  before  me  show  that  for  some  years 
the  defendant  has  maintained  and  operated  in  the  village  of  Carthage 
a  telephone  exchange.  Wires  to  and  from  this  exchange  were  strung 
upon  poles  placed  in  the  streets  of  the  village.  On  Apnl  25,  1905,  the 
board  of  trustees  of  the  village  passed  a  resolution  purporting  to  grant 
permission  to  the  defendant  to  maintain  an  exchange,  but  "by  means 
of  a  conduit  under  the  street  only,"  prohibited  the  further  erection  of 
poles,  and  directed  the  company  to  remove  those  which  had  been  placed 
in  position  since  January  1,  1905.  The  defendant  refused  to  comply 
with  this  resolution  and  continued  to  erect  poles  in  the  village.  To 
prevent  this  an  action  was  brought  and  a  temporary  injunction  obtained. 
It  also  appears  that  another  corporation  known  as  the  "Northwestern 
Telephone  Company"  also  maintains  a  telephone  exchange  in  the  village 
of  Carthage,  and  that  its  wires  to  and  from  this  exchange  are  supported 
on  poles  set  in  the  streets  of  the  village.  No  regulation  similar  to 
that  adopted  with  regard  to  the  defendant  has  been  adopted  with  re- 
gard to  the  Northwestern  Telephone  Company,  and  no  such  regu- 
lation seems  to  be  intended.  It  is  to  be  permitted  to  maintain  an  aerial 
system  of  construction  in  the  same  streets  through  which  the  defend- 
ant is  to  be  compelled  to  lay  subways.    The  reason  given  for  this  dis- 
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crimination  is  that  the  Northwestern  Telephone  Company  has  come  in- 
to the  village  as  a  competitor  of  the  defendant,  and  because  of  its  com- 
petition telephonic  service  has  been  improved  and  the  rentals  for  tele- 
phones have  been  decreased.  The  service  of  this  company  has  been 
good ;  its  plant  is  said  to  be  an  excellent  one  and  much  money  has  been 
spent  by  it  in  building  its  system.  Consequently  the  village  deems  it 
unfaip  to  compel  the  Northwestern  Company  to  destroy  its  present 
plant  in  its  new  state  and  its  efficient  condition  by  asking  it  now  to 
change  to  an  underground  system." 

It  is  well  settled  that  a  telephone  corporation,  incorporated  as  is  the 
defendant,  has  the  right  to  use  the  public  streets  and  highways  of  the 
state  for  the  erection  and  maintenance  of  its  necessary  lines  and  fix- 
tures. This  right  is  granted  directly  by  the  state,  not  by  the  city  or  vil- 
lage through  which  its  lines  may  pass.  It  is  equally  well  settied  that 
the  right  of  a  telephone  company  to  use  the  public  streets  and  highways 
for  its  purposes  is  subject  to  the  reasonable  control,  supervision,  and 
regulation  by  the  authorities  of  the  municipality  in  which  such  streets 
and  highways  are  located  ^  virtue  of  and  as  a  part  of  the  p^eneral 
police  power.  New  Union  Telephone  Co.  v.  Marsh,  96  App.  Div.  122. 
89  N.  Y.  Supp.  79 ;  City  of  Rochester  v.  Bell  Telephone  Co.,  52  App. 
Div.  6,  64  N.  Y.  Supp.  804 ;  Barhite  v.  Home  Telephone  Co.,  50  Ak>. 
Div.  26,  63  N.  Y.  Supp.  659. 

The  municipality  has  no  property  right  or  title  to  the  streets  within 
its  boundaries.  Their  complete  control  is  in  the  Legislature,  and,  if 
the  Legislature  chooses  to  authorize  their  use  for  any  public  purpose, 
in  the  absence  of  a  constitutional  provision,  the  consent  of  the  mu- 
nicipality is  not  required.  Adamson  v.  Nassau  Electric  R.  R,  Co.,  89 
Hun,  261,  34  N.  Y.  Supp.  1073;  American  Rapid  Telegraph  Co.  v. 
Hess,  125  N.  Y.  641,  26  N.  E.  919,  13  L.  R.  A.  454,  21  Am.  St.  Rep. 
764.  The  license  granted  by  the  Legislature  to  the  defendant  may  be 
revoked  or  modified  by  the  Legislature  at  any  time  when  public  in- 
terest demands  it.  It  may,  for  instance,  be  compelled  by  that  body  to 
place  its  wires  underground.  American  Rapid  Telegraph  Co.  v.  Hess, 
125  N.  Y.  641,  26  N.  E.  919,  13  L.  R.  A.  454,  21  Am.  St.  Rep.  764: 
People  ex  rel.  New  York  Electric  Lines  Co.  v.  Squire,  107  N.  Y.  593, 
14  N.  E.  820,  1  Am.  St.  Rep.  893.  The  power  to  impose  such  a  re- 
quirement may  undoubtedly  be  delegated  by  the  Legislature  expressly, 
as  has  been  done  in  some  cases;  to  a  municipal  corporation.  But  it  has 
never  been  held  in  this  state,  so  far  as  I  can  find,  that  in  the  absence 
of  such  a  direct  grant  a  municipality,  by  virtue  of  its  police  power, 
can  compel  this  change  to  be  made.  It  may  be  that  this  is  something 
more  than  the  power  of  reasonable  control,  of  reasonable  supervision, 
and  of  reasonable  regulation  which  the  municipal  authorities  admitted- 
ly possess.  In  the  particular  case  before  me,  however,  it  is  not  es- 
sential to  determine  this  question.  Even  assuming  that  by  virtue  of 
the  police  power  the  village  of  Carthage  had  the  right  to  direct  the 
wires  of  telephone  companies  to  be  placed  underground,  this  power 
must  be  exercised  without  discrimination  and  without  favoritism.  It 
must  equally  effect  the  same  classes  of  persons  or  corporations  existing 
under  like  conditions.  No  impediment  can  be  interposed  to  the  pur- 
suits of  one  person  or  corporation,  unless  applied  to  the  same  pursuits 


Digitized  by 


Google 


Sup.  Ct)   TILLAOB  or  OABTHAaE  Y.  OBNTKAL  N.  T.  T.  *  T.  OO.        919 

of  Others  under  similar  circumstances.  No  greater  burden  can  be  laid 
upon  one  than  is  laid  upon  others  in  the  same  calling  and  condition. 
Russell,  Police  Powers  of  State,  c.  5.  Therefore,  when  the  village  of 
Carthage  assumes  to  require  one  telephone  company  to  place  its  wires 
under  ground  in  the  same  streets  in  which  another  is  permitted  to  use 
poles  and  open-air  construction,  it  does  an  act  which  cannot  be  justi- 
fied, even  assuming  that  the  matter  is  within  its  jurisdiction. 

As  has  been  said,  the  village  undoubtedly  may  make  reasonable  regu- 
lations for  the  safety,  for  Ae  convenience,  and  for  the  beauty  of  its 
streets.  If  the  complaint  was  that  the  defendant  failed  to  comply  with 
such  regulations — failed,  for  instance,  to  obey  reasonable  regulations 
as  to  the  position  in  wldch  its  poles  should  be  placed,  or  as  to  their 
material — a  different  question  would  be  presented.  In  this  action,  how- 
ever, the  injunction  is  sought  to  be  sustained  purely  on  the  ground  of 
the  failure  of  the  defendant  to  comply  with  the  order  of  the  village 
trustees  requiring  it  to  place  its  wires  underground.  The  injunction 
must  be  vacated  with  $10  costs  of  this  motion. 

Injunction  vacated,  with  $10  costs  of  this  motion. 


VILEAOB  OF  OARTHAGB  T.   GBNTRAIi  NBW   TORK  TBIiBPHONB  ft 

TBIiEOBAPH  CO. 

(Supreme  Court,  Appellate  Diylsion,  Fourth  Department    January  17,  1006.) 

L  TKLBOSAPHS  AUD  TELEPHOIfSS— PLAOIRO  or   WIBKS— REODI.ATIOR   bt   Vil- 
hAOK. 

Though  Transportation  Corporation  Law,  Laws  1800,  p.  1152,  c.  566, 
i  102,  authorices  a  telephone  company  to  construct  and  maintain  Us 
line  on,  OTer,  and  under  the  streets  and  highways,  a  village,  under  Its 
special  charter,  authorizing  Its  trustees  to  prevent  Inciunbering  the  streets, 
and  Village  Law,  Laws  1807,  p.  455,  c.  414,  {  340,  giving  it  all  the  powers 
of  villages  incorporated  under  such  law,  section  80,  subd.  0  (ptige  394), 
empowering  the  trustees  to  regulate  the  erection  of  telephone  poles 
or  stringing  of  wires  over  the  streets,  and  section  141  (page  414),  de- 
claring the  streets  of  a  village  to  be  under  the  exclusive  control  of  the 
trustees,  may  In  a  proper  case  regulate  the  use  of  its  street  by  a  tele- 
phone company  to  the  extent  of  requiring  it  to  place  Its  wires  underground. 

2.  Sake— DiscBiHifrATion. 

Where  a  telephone  company  extends  its  lines  in  a  village  without 
permission  of  the  trustees,  the  fact  that  the  trustees  require  such  ex- 
tension to  be  taken  down  and  placed  underground,  without  requiring  a 
•Ival  company  to  place  Its  wires  underground,  Is  not  conclusive  of  dis- 
crimination; there  being  no  such  requirement  as  to  wires  previously 
erected,  and  the  rival  company  not  appearing  to  have  made  extensions 
at  or  ofter  the  same  time. 
8.  IifJimcnon— Vacatino  Pbeuminabt  Obdxb. 

A  preliminary  order  restraining  a  telephone  company  from  continuing 
to  string  wires  In  the  street,  pending  the  action  to  require  it  to  place  them 
imderground,  should  not  be  vacated;    the  facts  as  to  propristy  tlwreof 
being  in  dispute. 
McLennan.  P.  J.,  and  Nash,  J.,  dissenting. 

Appeal  from  Special  Term,  Onondaga  (>3unty. 

Action  by  the  village  of  Oirthage  against  the  Central  New  York 
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Telephone  &  Telegraph  Company.  From  an  order  of  the  Special  Term, 
(96  N.  Y.  Supp.  917)  vacating  a  preliminary  injunction,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  McLENNAN,  P.  J.,  and"  SPRING,  WILLIAMS. 
NASH,  and  KRUSE,  JJ. 

A.  E.  Kilby,  for  appellant 

W.  B.  Van  Allen  and  F.  G.  Fincke,  for  respondent. 

KRUSE,  J.  The  defendant  is  a  domestic  telephone  corporation. 
For  some  years  it  has  maintained  a  telephone  system  in  the  village  of 
Carthage.  Its  lines  have  been  maintained  upon  poles  in  the  streets 
of  the  village.  Another  corporation  has  likewise  maintained  a  tele- 
phone system  in  the  same  village;  both  companies  operating  to  some 
extent  within  the  same  territory.  The  defendant,  desiring  to  enlarge 
its  system  and  extend  its  lines,  in  the  winter  of  1904  and  prior  to  the 
1st  day  of  January,  1906,  so  it  is  alleged,  applied  to  the  board  of  trus- 
tees of  the  village  for  leave  to  set  poles  in  the  streets  of  the  village, 
and  thereupon,  on  or  about  the  25th  of  April,  1905,  the  board  of  trus- 
tees passed  a  resolution,  which,  after  reciting  that  the  defendant  tele- 
phone company  had  actually  been  at  work  erecting  its  poles  in  the 
streets,  which  had  become  a  nuisance  and  obnoxious  to  the  people  and 
injurious  to  the  use  of  the  public  streets,  required  the  telephone  com- 
pany to  remove  the  poles  thus  erected  and  maintain  its  lines  by  means 
of  conduits  under  the  streets  only.  The  defendant  continued  its  work 
of  erecting  the  poles  notwithstanding  such  requirement  of  the  board 
of  trustees,  and  thereupon  this  action  was  brought  to  restrain  the  de- 
fendant from  continuing  to  do  so.  A  preliminary  injunction  order  was 
granted  by  the  county  judge  of  Jefferson  county  restraining  the  de- 
fendant from  so  continuing  its  work  of  erecting  its  poles  in  the  streets 
of  the  village  duritig  the  pendency  of  the  action,  which  order  was  vacat- 
ed by  the  Special  Term  of  this  court,  and  from  that  order  this  appeal 
has  been  taken. 

The  defendant  challenges  the  right  of  the  village  to  require  it,  in  ex- 
tending its  lines  in  the  streets  of  tihe  village,  to  put  them  underground, 
contending,  first,  that  it  has  no  such  power ;  and,  second,  that,  if  it  ha., 
such  authority,  it  has  exercised  the  same  in  an  arbitrary  and  unreason- 
able manner.  We  think  the  plaintiff  village  has  the  power,  and  in  a 
proper  case  ought  to  exercise  it. 

1.  As  regards  the  power :  It  is  true  that  the  defendant  derives  its  right 
to  maintain  its  lines  in  the  streets  of  the  village  directiy  from  the  L^is- 
lature,  and  that  it  may  construct  and  maintain  its  lines  upon,  over. 
or  under  the  streets  and  highways.  Transportation  Corporations  Law, 
Laws  1890,  p.  1152,  c.  566,  §  102.  It  is  also  true  that  die  Legislature 
may  limit,  restrict,  or  revoke  this  right  at  any  time  the  public  interest 
so  requires.  American  Rapid  Teleg.  Co.  v.  Hess,  125  N.  Y.  641,  26 
N.  E.  919,  13  L.  R.  A.  464,  21  Am.  St.  Rep.  764;  People  v.  Squire, 
107  N.  Y.  693,  14  N.  E.  820,  1  Am.  St.  Rep.  893,  affirmed  in  145  U. 
S.  175,  12  Sup.  Ct.  880,  36  L.  Ed.  666.  It  is  equallv  well  settied  tliat 
the  Legislature  may  delegate  to  municipal  corporations  the  right  to 
reasonably  control  and  regulate  the  use  by  transportation  companies  of 
the  streets  and  highways  of  the  state  for  tiie  purpose  of  constructing 
and  maintaining  its  lines,  and  that  such  right  to  so  use  the  streets  and 
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highways  is  at  all  times  subject  to  reasonable  supervision  and  control 
by  the  authorities  of  the  municipality  in  which  these  streets  and  high- 
ways are  located  and  subject  to  its  general  police  power.  New  Union 
Telephone  Co.  v.  Mai  sh,  96  App.  Div.  122,  89  N.  Y.  Supp,  79 ;  Bar- 
hite  V.  Home  Telephone  Co.,  50  App.  Div.  26,  63  N.  Y.  Su^).  659 ; 
City  of  Rochester  v.  Bell  Telephone  Co.,  62  App.  Div.  6,  64  N,  Y.  Supp. 
804.  And  in  this  latter  case  it  has  been  expressly  held  by  this  court 
that,  in  a  proper  case,  the  municipality  may  require  a  telephone  com- 
pany to  remove  its  poles  and  place  its  lines  in  a  conduit  underground. 
It  is,  however,  contended  by  the  defendant  that  no  such  power  has 
been  delegated  by  the  L^slature  to  this  village.  While  it  is  organized 
under  a  special  charter  from  the  Legislature  (Laws  1869,  p.  1971,  c. 
834),  it  also  possesses  all  the  powers  and  is  subject  to  all  the  liabilities 
and  responsibilities  conferred  or  imposed  upon  a  village  incorporated 
under  the  Village  Law,  Laws  1897,  p.  455,  c  414,  I  340.  Under 
its  special  charter  the  board  of  trustees  are  not  (xily  commissioners  of 
highways  in  the  village  (section  9,  tit  5),  but  the  board  is  expressly 
authorized  to  prevent  incumbering  the  streets,  to  prevent  and  remove 
danger  from  fire,  to  protect  shade  trees,  to  compel  the  removal  and 
abatement  of  nuisances,  and  generally  to  make  all  rules  and  regfulaticms 
not  inconsistent  with  law  as  may  be  necessary  and  proper  for  carrying 
into  full  effect  the  purposes  of  the  corporation  and  the  powers  and  priv- 
il^s  granted  by  the  charter.  Village  Charter,  tit.  3,  §  8,  subd.  8 ;  sub- 
division 16  as  amended  by  Laws  1896,  p.  293,  c.  252,  §  4 ;  and  tit  3,  §  3, 
subds.  18,  22,  27.  And  the  village  law  enlarges  somewhat  this  power. 
Stress  is  laid  upon  the  fact  that  subdivision  9  of  section  89  of  the  village 
law  only  empowers  the  board  of  trustees  of  the  village  to  regulate  the 
erection  of  telegraph,  telephone,  or  electric  light  poles,  or  stringing  of 
wires  over  the  streets,  and  it  is  contended  that  this  so  limits  and  restricts 
the  power  of  the  villages  that  it  may  not  regulate  them  otherwise,  or,  at 
all  events,  that  they  may  not  require  the  wires  to  be  put  underground. 
We  think  this  right  is  not  so  limited  and  restricted.  Very  likely  when 
this  provision  became  a  Jaw  the  usual  method  of  maintaining  these  lines 
was  by  means  of  poles  and  strin^ng  wires  over  the  streets.  But  in- 
dependently of  this  express  provision,  and  in  addition  to  the  specific 
powers  which  have  been  referred  to,  authority  is  conferred  in  general 
terms  upon  the  board  of  trustees  under  the  yillage  law,  by  section  141, 
in  the  following  terms : 

"The  streets  and  pnbllc  gronnds  of  a  village,  except  as  provided  In  the 
next  section  [which  refers  to  bridges  under  certain  drcnmBtances],  are  under 
the  excluslTe  control  and  supervision  of  the  board  of  truBtees." 

As  has  already  been  stated,  the  right  of  transportation  companies 
to  use  the  streets  and  highways  of  the  state  is  not  absolute  and  uncon- 
ditional, permitting  such  c(»npanies  to  use  the  streets  and  highways 
without  regard  to  the  safety  or  convenience  of  the  public,  but  it  is  still 
subject  to  the  paramount  right  to  use  the  street  for  public  travel  and 
subject  to  reasonable  regulations,  so  as  not  to  unnecessarily  interfere 
with  the  general  welfare  of  the  municipality,  and  under  the  powers  con- 
ferred upon  this  village  we  think  it  has  authority  in  a  proper  case  to 
regulate  the  use  of  its  streets  by  this  telephone  company,  even  to  the 
extent  of  requiring  it  to  place  its  wires  underground. 
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2.  The  question  whether  the  requirement  of  the  village  authorities 
was  reasonable  b  one  to  be  determined  from  all  the  circumstances,  and 
its  determination  should  await  the  trial  of  the  action.  The  facts  are 
in  dispute.  If  the  claim  of  the  village  is  correct,  it  cannot  be  said  that 
the  action  of  its  board  of  trustees  was  arbitrary  or  unreasonable.  It 
is  contended  on  its  behalf  that  the  telei^one  poles,  cross-arms,  and 
wires  will  impede  travel  and  prevent  the  reasonable  use  of  the  streets 
by  the  public;  that  the  network  of  wires  will  make  it  impossible  to 
guard  against  and  prevent  fires,  and  will  be  a  menace  to  life  and  prop- 
erty; and  that  it  is  entirely  feasible  and  practical  to  put  these  wires 
underground.  Facts  are  stated  in  the  affidavits  which  tend  to  prove 
these  allegations,  and,  so  far  as  the  facts  are  in  dispute,  the  question 
should  be  left  for  determination  upon  the  trial.  The  mere  fact  that 
the  rival  telephone  company  has  not  been  required  to  take  down  its 
poles,  or  that  the  resolution  was  not  general  in  its  terms,  is  not  a  con- 
trolling circumstance  to  show  that  there  has  been  discrimination.  This 
defendant  has  not  been  required  to  take  down  poles  which  were  erected 
prior  to  the  making  of  the  extension  or  enlargement,  and  it  does  not 
appear  that  the  other  company  has  asked  to  extend  its  lines  since  the 
board  of  trustees  has  determined  to  require  all  extensions  thereafter 
made  to  be  put  underground.  In  a  similar  case  where  the  facts  were 
in  dispute  (City  of  Rochester  v.  Bell  Telephone  Company,  supra), 
where  a  like  question  was  presented,  the  court  refused  to  vacate  the 
injunction  order,  and  we  think  a  like  dispositicMi  should  have  been 
made  of  this  injunction  order. 

The  order  vacating  and  setting  aside  the  injunction  order  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  injunction  order 
reinstated.  All  concur,  except  McLENNAN,  P.  J.,  and  NASH,  J., 
who  dissent. 

NASH,  J.  (dissenting).  The  defendant  was  incorporated  under  the 
act  of  1848,  and  is  entitled  to  all  the  rights  and  privileges  given  tele- 
phone companies  by  the  transportation  corporations  law.  It  was  duly 
incorporated  in  1882,  and  shortly  thereafter  acquired  the  exchar^, 
poles,  wires,  and  fixtures  of  the  Watertown  Telephone  Company  in 
the  village  of  Carthage,  and  has  ever  since  maintained  a  system  there, 
together  with  lines  connecting  that  village  with  other  towns  and  vil- 
lages. The  defendant  ever  since  its  organization  maintained  its  tele- 
phone system  in  the  village  of  Carthage  by  means  of  poles  set  in  the 
ground  in  the  streets  of  tihe  village,  without  hindrance  or  objection  of 
the  village,  or  any  of  its  officers,  until  about  the  month  of  December. 
1904,  when  an  application  was  made  to  the  defendant  to  the  board 
of  trustees  that  it  take  some  action  with  reference  to  the  location  in  the 
streets  of  poles  which  the  defendant  desired  to  erect  for  the  purpose 
of  extending  its  telephone  system.  The  representatives  of  the  defend- 
ant upon  such  application  claimed  that  the  defendant  had  the  right  to 
erect  poles  in  and  along  the  streets  of  the  village.  The  board  of  trus- 
tees declined  to  allow  the  defendant  to  extend  its  telephone  system  in 
the  village  unless  the  wires  were  placed  beneath  the  surface  of  the 
streets,  and  at  a  regular  meeting  of  the  board  adopted  resolutions  to  the 
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efiFect  that  the  defendant  be  allowed  to  maintain  an  exchange  in  the 
village  by  means  of  conduits  under  the  streets  only,  the  location  of 
whi<£  to  be  under  the  directicm  of  the  board;  and  further  resolved 
that  no  more  poles  be  erected  in  said  streets  by  the  defendant,  and 
that  it  be  required  to  remove  all  of  its  poles  erected  since  January  1, 
1906.  The  defendant  refused  to  comply  therewith,  and  proceeded  with 
the  erection  of  its  poles  and  cross-arms,  and  the  stringing  of  wires 
thereon,  in  the  streets  of  the  village,  until  restrained  by  the  service  of 
the  temporary  injunction.  The  action  is  brought  to  restrain  the  de- 
fendant from  extending  its  telephone  system  in  the  manner  proposed. 
The  complaint  demands  judgment  that  a  permanent  injunction  issue 
enjoining  the  defendant  from  setting  any  more  poles  in  the  public 
streets  of  the  village,  and  that  the  defendant  be  compelled  to  remove 
from  such  streets  all  poles,  cross-arms,  and  wires  attached  thereto, 
which  it,  or  its  agent  or  servants,  have  set  or  placed  in  the  above  said 
streets,  since  January  1, 1906. 

The  question  here  is  whether  the  plaintiff  is  entitled  to  such  perman- 
ent relief,  which,  if  granted,  will  enable  the  plaintiff  to  exclude  the  de- 
fendant from  the  further  use  of  the  streets  for  the  purpose  of  extending 
its  telephone  system  in  said  village.  The  contention  of  the  plaintiff  is 
that  the  village  has  power  to  restrict  the  defendant  to  underground  ex- 
tension. Among  the  powers  conferred  upon  villages  by  the  general 
village  act  (Laws  1897,  p.  394,  c.  414,  §  89,  subd.  9),  the  one  which 
bears  most  directly  upon  the  matter  at  issue,  is  the  power  "to  regulate 
the  erection  of  telegraph,  telephone  or  electric  light  poles,  or  the 
stringing  of  wires  over,  in  or  upon  the  streets  or  public  grounds,  or 
upon,  over  or  in  front  of  any  building."  The  plaintiff  contends  "that 
this  power  alone,  carried  with  it  the  police  power  to  do  just  what  the 
village  did  do  in  preventing  further  erection  of  poles  and  wires  in 
its  streets."  The  power  to  regulate  cannot  with  reason  be  regarded 
as  conferring  the  power  to  prdiibit  The  power  thus  conferred  by  the 
general  village  act  is  simply  to  regulate  the  erection  of  poles  and  the 
stringing  of  wires,  matters  which  cannot  possibly  have  any  reference 
to  the  laying  of  wires  in  conduits  underground. 

The  Legislature  has,  in  express  terms,  given  to  telegraph  and  tele- 
phone corporations  the  right  to  occupy  the  streets  of  villages  for  the 
purpose  of  constructing  and  maintaining  their  lines.  Section  102  of  the 
transportation  corporations  law  (Laws  1890,  p.  1162,  c.  566)  provides : 

"Any  such  corporation  may  erect,  constmct  and  maintain  the  necessary 
fixtures  for  Its  lines  upon,  over  or  nnder  any  of  the  streets  and  highways, 
and  through  and  across  or  under  any  of  the  waters  within  the  limits  of  the 
state,  and  npon,  through  or  over  any  other  land,  subject  to  the  right  of 
the  owners  thereof  to  fall  compensation  for  the  same." 

By  this  section  the  right  of  telegraph  and  telephone  corporations  to 
use  the  public  streets  or  highways  for  the  construction  and  maintenance 
of  its  lines  is  given  in  unmistakable  language,  and  the  consent  of  the 
local  body  is  not  required.  Its  franchise  comes  directly  from  the 
Legislature  to  the  corporation.  Barhite  v.  Home  Telephone  Co.,  60 
App.  Div.  25,  63  N.  Y.  Supp.  659.  Rochester  v.  Bell  Telephone  Co., 
62  App.  Div.  6,  64  N.  Y.  Supp.  804.  Whenever  a  corporation  of  this 
kind  avails  itself  of  the  legislative  grant,  the  manner  of  its  exercise,  the 
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location  of  its  poles,  the  stringing  of  its  wires,  etc.,  are  within  the  scope 
and  regulation  of  the  local  legislative  body.  This  right  of  regulation  is, 
however,  entirely  distinct  from  the  original  granting  of  the  privilege, 
and  is  subordinate  thereto.  White  on  Corporations  (6th  Ed.)  248.  In 
other  words,  the  local  l^slative  body  may,  in  the  exercise  of  the  ftolice 
power,  regulate  the  erection  of  poles,  and  the  stringing  of  wires,  so  as 
to  prevent  the  erection  or  placing  of  poles  and  wires  where,  or  in  sucii 
manner  that,  the  property  will  be  in  danger  in  case  of  fire,  or  other- 
wise be  an  injury  to  or  endanger  property,  or  the  use  of  the  streets 
by  the  public,  and  generally  to  make  such  rules  and  regulations  as  will 
prevent  or  abate  nuisances. 

The  complaint  alleges  that  the  defendant  in  erecting  its  poles  and 
cross-arms,  and  stringing  its  wires,  has  done  so  in  such  a  manner  as  to 
greatly  impede  travel  on  said  streets  and  impair  their  usefulness  to  the 
public;  and  it  is  now  doing  so,  to  the  annoyance  of  the  residents  thereon, 
and  that  the  requirement  that  the  defendant  construct  its  system  in 
said  village  by  means  of  conduits  underground  is  entirely  practical, 
and  will  best  subserve  the  interests  of  the  public  and  its  rights  upon 
the  said  streets.  There  are  no  allegations  of  the  complaint  by  which  it 
is  made  to  appear  that  a  nuisance  has  been  or  will  be  created,  or  that 
any  property,  will  be  endangered  by  the  erection  of  the  poles  and  the 
stringing  of  wires  by  the  defendant  in  any  of  the  streets  or  places  in 
the  village.  The  action  is  not  brought  to  enforce  regulations  or  rules 
made  by  the  local  legislative  body  for  the  protection  of  the  rights  of 
the  village  or  its  inhabitants  in  respect  to  the  location  of  the  poles  and 
wires  of  the  defendant,  but  to  compel  the  defendant  to  conform  in  the 
extension  of  its  telephone  system  to  the  resolutions  of  the  plaintiffs 
board  of  trustees  requiring  that  the  defendant  maintain  its  exchange  in 
said  village  by  means  of  conduits  under  the  streets. 

The  court  below  held  that,  when  the  village  assumed  to  require  one 
telephone  company  to  place  its  wires  underground  in  the  same  streets 
in  which  another  is  permitted  to  use  poles  and  c^n  air  construction,  it 
does  an  act  which  cannot  be  justified,  even  assuming  that  the  matter 
is  within  its  jurisdiction,  and  placed  the  decision  upon  that  g^und. 

We  concur  in  the  opinion  of  the  court  below,  placing  the  decision 
upon  that  ground,  but  prefer  to  dispose  of  the  matter  upon  the  ques- 
tion of  right  rather  than  upon  that  of  an  ill^^l  discrimination. 

The  order  should  be  affirmed. 

McLENNAN,  P.  J.,  concurs. 
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(48  Misc.  B^.  480.) 

HOVER  T.  MAOLBT. 

(Supreme  CioTirt,  Special  Term,  Albany  County.    November,  1905.) 

Husband  ahd  Wctb— Note  o»  Wotd — ^Plbadino. 

In  an  action  on  a  note  of  a  married  woman  and  her  busband,  an  answer 
setting  up  tbat  the  note  was  without  consideration  as  to  the  wife,  being 
given  for  a  pre-existing  debt  cf  the  husband,  states  a  good  defense. 

Action  by  Wilson  W.  Hover  against  Lillian  F.  Magley.  Demurrer 
to  answer  overruled. 

Chancellor  Hawver,  for  plaintiff. 
Elmer  S.  Luckenbach,  for  defendant 

HASBROUCK,  J.  The  plaintiff  has  brought  suit  upon  a  promissory 
note  for  $300,  reading  as  follows: 

"$300.00  Llnllthgo,  April  4,  1904. 

"On  demand  for  valne  received  we  Jointly  and  severally  promise  to  pay  to 
Wilson  W.  Hover  or  order  Three  hundred  dollars  with  interest 

"[Signed]  Lillian  T.  Magley. 

"Leonard  Magley." 

The  defendant  answers,  among  other  things,  that  the  note  set  forth 
was  made  by  the  defendant  without  any  consideration  therefor;  that 
the  plaintiff  knew  that  there  was  never  any  consideration  for  said  note 
so  far  as  the  defendant  was  concerned,  and  that  the  note  was  given 
for  a  pre-existing  debt  of  the  husband  of  the  defendant,  Leonard 
Magley ;  and  that  the  defendant  was  an  accommodation  signer  of  said 
note.  To  this  answer  the  plaintiff  has  demurred,  stating  that  the 
defense  contained  in  the  answer  is  insufHcient  in  law  upon  the  face 
thereof. 

It  is  a  familiar  rule  in  regard  to  simple  contracts  that,  if  they  lack 
consideration,  they  are  not  susceptible  of  being  enforced;  and  this 
principle  also  obtains  in  the  law  of  bills  and  notes.  The  court  at  Cren- 
eral  Term,  in  the  case  of  Traders'  Bank  of  Rochester  v.  Bradner,  43 
Barb.  392,  laid  down  the  rule  as  follows: 

"The  holder  of  commercial  paper,  who  has  received  it  for  an  antecedent 
debt,  either  as  a  security  for  payment,  or  as  a  nominal  payment,  without 
parting  with  any  security,  property,  or  other  thing  of  legal  value,  or  giving 
any  new  consideration.  Is  not  a  holder  for  a  valuable  consideration." 

It  would  be  easy  to  determine  the  question  presented  by  the  plead- 
ings herein,  were  it  not  for  the  negotiable  instruments  law.  Laws 
1897.  p.  727,  c.  612,  §  62,  provides,  as  to  a  holder  for  value : 

"Where  value  has  at  any  time  been  given  for  the  instrument,  the  holder 
is  deemed  a  holder  for  value  in  respect  to  all  parties  who  became  such  prior 
to  that  time." 

By  section  55,  as  amended,  an  accommodation  party  is  made  liable 
on  the  instrtmient  to  a  holder  for  value,  although  such  holder  at  the 
time  of  taking  the  instrument  knew  him  to  be  only  an  accommodation 
prrty.     By  section  51  it  is  provided  that: 

"Value  Is  any  consideration  sufficient  to  support  a  simple  contract  An 
antecedent  or  iwe-ezistlng  debt  constitutes  value ;  and  Is  deemed  such  whether 
the  Instrufflent  is  payable  on  demand  or  at  a  future  time." 
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With  regard  to  these  provisions  of  the  law,  the  Appellate  Wvision, 
in  Sutherland  v.  Mead,  80  App.  Div.  107,  80  N.  Y.  Supp.  607,  say : 

"There  is  nothing  contained  In  this  enactment,  therefore,  which  has  chanced 
the  rale  of  law  respecting  the  consideration  of  commercial  paper  as  it 
bad  prerlonsly  existed." 

In  Roseman  v.  Mahony,  86  App.  Div.  377,  83  N.  Y.  Supp.  749.  the 
court  say: 

"By  section  51  of  the  negotiable  Instruments  law  •  *  •  it  is  provided 
that  'an  antecedent  or  pre-existing  debt  conistitates  value.'  But  the  holder 
of  the  note  must  give  up  the  debt  either  wholly  or  qualifledly  In  order  to  con- 
stitute consideration:  He  must  part  with  something.  If  not  with  the  debt. 
at  least  with  the  right  to  sue  upon  it  for  some  determinate  period.  The  taMng 
of  a  debtor's  note  raises  no  presumption  that  it  is  in  payment  of  the  debt, 
and  there  was  here  no  circumstance  or  suggestion  that  the  plaintiff  extended 
the  time  for  payment  or  did  any  other  act  whicb  would  have  prevented  Mm 
from  surrendering  the  note." 

If  these  excerpts  contain  a  correct  expression  of  the  law,  and  I  must 
accept  them,  since  no  higher  tribunal  has  gainsaid  them,  then  the  alle- 
gation of  the  defendant  that  there  was  no  consideration  for  the  note 
or  for  her  joining  as  a  signer  thereof,  and  that  it  was  given  for  a 
pre-existing  debt,  states,  in  my  judgment,  a  good  defense. 

Demurrer  overruled,  with  costs 


(48  Misc.  Rep.  465.) 

H08KINS  V.  NICHOLS, 

(Supreme  Court,  Special  Term,  Onondaga  County.    November,  1905.) 

1.  JxTsnoEB  or  thx  Pkaob— JuDOJixifr— VAOATino  m  Bqcitt. 

A  Judgment  on  default  in  an  action  before  a  justice  will  not  be  set 
aside  in  equity  as  obtained  by  perjury,  or  t>ecause  defenses  existed  which 
were  not  Interposed,  where  defendant  failed  to  appeal. 

2.  Samb—Fbaud— Failure  to  Affeax. 

A  creditor  offered  to  receipt  In  full  upon  payment  of  ^.50  and  cosh*, 
and  on  refusal  sued  in  a  justice's  court  The  day  before  tlie  retum  of 
the  summons  the  debtor  sent  his  creditor  a  check  for  $5  "to  ttalaiice 
accounts,"  and  the  creditor,  after  erasing  sucb  words,  presented  the  cbedc 
and  It  was  paid,  and  the  deBtor,  supposing  the  matter  settled,  failed  to 
appear  before  the  justice,  and  the  creditor  received  a  Judgment,  not 
only  for  the  $3.50,  but  also  for  two  notes  barred  by  limitatioDB.  Held 
that,  where  no  appeni  was  taken  by  the  debtor  from  the  Judgment,  he 
could  not  sue  to  enjoin  the  enforcem^it  of  the  Jndgm^it  or  to  set  It  aside 
for  fraud. 

Action  by  (jeorge  Hoskins  against  Henry  Nichols  to  set  aside  a 
judgment.    Complaint  dismissed. 

H.  W.  Cox,  for  plaintiff. 
W.  H.  Hilts,  for  defendant 

ANDREWS,  J.  ■  On  February  12,  1904,  the  defendant  gave  to  a 
constable,  for  service  upon  the  plaintiff,  a  summons  in  an  action 
brought  before  a  justice  of  the  peace.  The  constable  was  instructed  to 
say  tiiat,  if  the  plaintiff  would  pay  him  $3.50  and  costs,  he  would  give 
to  the  plaintiff  a  receipt  in  full.  If  the  amount  was  not  paid,  the  sum- 
mons must  be  served.    The  plaintiff,  when  this  statement  was  made  to 
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him,  denied  that  he  owed  the  defendant  anything,  refused  to  pay  the 
$3.50,  and  was  thereupon  duly  served  with  the  summons.  The  mat- 
ter was  returnable  before  the  justice  on  February  19,  1904.  The  plain- 
tiff, however,  desired  to  be  away  from  home  at  that  time.  As  a  result 
he  finally,  on  the  18th,  mailed  to  the  defendant  a  check  for  $5— $3.50 
being  for  the  amount  which  he  supposed  to  be  claimed  in  the  suit  and 
$1.50  for  costs.  On  the  check  he  wrote  the  words  "to  balance  ac- 
counts." Although  he  denies  it,  the  defendant  undoubtedly  received 
this  check  on  the  19th.  He,  or  some  one  else,  then  erased  the  words 
"to  balance  accounts,"  and  some  days  later  it  was  presented  and  paid. 
The  plaintiff,  supposing  matters  were  settled,  did  not  appear  before  the 
justice.  The  defendant  did,  and  presented  a  written  complaint  de- 
manding judgment,  not  only  for  the  $3.50,  but  for  two  notes  of  the 
plaintiff  which  he  claimed  were  lost  and  which  were  barred  by  the 
statute  of  limitations.  He  then  gave  evidence  in  support  of  his  claim 
and  obtained  judgment  for  $104.54.  Some  days  later,  and  before  the 
timis  to  appeal  had  expired,  the  plaintiff,  Nichols,  learned  of  this  judg- 
ment He  talked  with  the  justice  about  it,  said  it  was  a  fraud,  and  was 
advised  that  his  remedy  was  by  appeal.  No  appeal,  however,  was  ever 
taken. 

Under  these  circumstances,  this  action  is  brot^ht  to  enjoin  any  at- 
tempt to  ienforce  such  judgment  and  to  set  it  aside  on  the  ground  of 
fraud.  As  a  general  rule,  the  judgment  of  a  court  as  to  any  matter 
within  its  jurisdiction  is  conclusive  upon  the  parties.  Yet  in  certain 
cases  courts  of  pquity  will  intervene.  "When  a  party  goes  into 
chancery  after  a  trial  at  law,  he  must  be  able  to  impeach  the  justice 
and  equity  of  the  verdict;  and  it  must  be  upon  grounds  which  either 
could  not  be  made  available  to  him  at  law,  or  which  he  was  prevented 
from  setting  up  by  fraud,  accident,  or  the  wrongful  act  of  the  other 
party,  without  any  negligence  or  other  fault  on  his  part."  Vilas  v. 
Jones,  1  N,  Y.  274,  If  a  party  is  prevented  from  appearing  by  the 
fraud  or  misrepresentations  of  his  opponent,  if  there  is  fraud  in  the 
concoction  and  procuring  of  the  judgment,  in  some  cases  if  there 
has  been  accident  or  mistake,  or  concealment,  or  pardonable  igno- 
rance, if  the  judgment  is  entered  in  violation  of  an  agreement,  a 
court  of  equity  will  often  interfere.  It  will  never  do  so,  howeVer, 
where  the  defendant  has  a  remedy  at  law  by  appeal  or  motion.  Nor 
will  it  act  where  he  has  been  negligent  himsdf,  or  where  he  has 
failed  to  interpose  legal  defenses  of  which  he  has  knowledge.  "A 
court  of  equity  will  not  entertain  a  party  seeking  relief  against  a 
judgement  at  law  in  consequence  of  his  default  upon  grounds  which 
might  have  been  successfully  taken  in  the  said  court,  unless  some 
reason  founded  in  fraud,  accident,  surprise,  or  some  adventitious 
circumstances  beyond  the  control  of  the  party  be  shown  why  the  de- 
fense at  law  was  not  made."  Braden  v.  Reitzenberger,  18  W.  Va.  286. 
So,  too,  the  fraud  against  which  equity  will  relieve  must  be  some- 
thing extrinsic  and  collateral  to  the  matter  which  has  been  tried. 
Stilwell  v.  Carpenter,  59  N.  Y.  414;  Smith  v.  Nelson,  62  N.  Y.  286; 
Ross  V.  Wood,  70  N.  Y.  8 ;  Ward  v.  Town  of  Southfield,  102  N.  Y. 
287,  6  N.  E.  660;   Mayor  v.  Brady,  116  N.  Y.  699,  22  N.  E.  237; 
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Woodruff  V.  Johnston  (Super.  Ct.)  19  N.  Y.  Supp.  861;  United 
States  V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93. 

If  there  was  any  fraud  in  the  case  at  bar,  it  consisted  dther  in  the 
fact  that  the  defendant,  in  the  absence  of  the  plaintiff,  swore  falsely 
that  he  was  the  owner  of  two  notes  made  by  the  plaintiff,  or  in  the  fact 
that  he  failed  to  state  that  the  plaintiff  had  certain  defenses,  such 
as  payment,  or  accord  and  satisfaction,  or  the  statute  of  limitations. 
In  no  sense  was  Nichols  kept  away  from  the  justice's  court  by  false 
or  fraudulent  representations.  An  offer  was  made  to  give  him,  be- 
fore the  action  was  begun,  a  receipt  in  full  for  $3.60  and  costs.  He 
refused  it,  and  was  then  sued.  He  may  have  well  believed,  as  he 
says  he  did,  that  the  only  amount  involved  in  the  suit  was  this  $3.50, 
and  that  a  payment  of  $5  would  settle  the  matter.  But  no  fraudu- 
lent representations  made  by  the  defendant  led  him  to  this  belief. 
We  have,  therefore,  the  simple  case  where  a  court  of  equity  is  asked 
to  set  aside  the  judgment  of  a  court  of  competent  jurisdiction,  either 
because  that  judgment  was  obtained  by  perjury,  or  because  defenses 
existed  which  might  have  been,  but  were  not,  interposed.  If  the 
testimony  of  the  defendant  was  false,  the  plaintiff  should  have  been 
in  court  and  contradicted  it.  If  the  plaintiff  had  defenses,  it  was 
his  duty  to  then  present  them.  The  judgment  in  question  was  ob- 
tained by  his  neglect  and  his  default,  and  this  court  cannot  relie\'e 
him  from  it. 

It  is  with  regret  that  I  reach  this  conclusion.  It  is  very  possible 
that  the  defendant  has  been  guilty  of  sharp  practice;  but,  if  so,  his 
success  was  rendered  possible  solely  by  the  negligence  of  the  plaintiff. 
I  find,  therefore,  that  the  complaint  must  be  dismissed,  with  costs. 
Proper  findings  may  be  prepared,  and,  if  not  agreed  upon,  may  be 
settled  before  me  upon  due  notice. 

Complaint  dismissed,  with  costs. 


(48  Misc.  Rep.  468.) 

8ILBBRMAN  T.  MATER  et  aL 

•(Supreme  Court,   Special  Term,  Queens  County.    November,  1905.) 

1.  CovKHARTS— Use  of  Land — Constbuction — Enfobceuent. 

While  It  Is  true  that  a  restrictire  covenant  as  to  the  use  of  land  should 
be  construed  strictly,  nevertheleBs,  In  determining  what  the  Intoit  of 
the  parties  to  the  contract  was  when  the  same  was  entered  Into,  It 
should  be  conotrued  as  any  other  contract,  and,  when  that  Intent  has 
been  determined,  the  rights  of  the  partlee  should  be  neither  extended  on 
the  one  hand  nor  limited  on  the  other,  but  strictly  enforced. 

2.  SAICK— LiARD   AlTXCTKD — LAND    BELOW    ShOBB   LINE. 

Certain  tenants  In  common  partitioned  the  premises  which  fronted  on 
the  ocean  by  a  deed  agreeing  that  neither  the  parties  nor  their  heirs  nor 
assigns  should  at  any  time  thereafter  erect  upon  any  part  of  the  prou- 
ises  any  house  or  place  for  the  sale  of  Intoxicating  liquor.  Beld,  that 
not  only  the  land  owned  by  the  parties,  but  such  riparian  rights  as  they 
enjoyed  In  the  submerged  land  beyond  highwater  mark,  was  affected 
by  the  covenant,  so  that  a  grantee  of  one  of  the  parties  had  no  right  to 
maintain  a  structure  placed  upon  piles  In  the  water  and  used  as  a  raude- 
Tllle  theater  where  Intoxicating  liquor  was  sold. 
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Action  by  Samuel  J;  Silberman  against  David  Mayer  and  others. 
Judgment  for  plaintiff. 

Lenehan  &  Dowley  (John  J.  Lenehan,  of  counsel),  for  plaintiff. 
House,  Grossman  &  Vorhaus  (Charles  Goldzier,  of  counsel),  for 
defendants. 

BURR,  J.  The  plaintiff  is  the  owner  of  a  plot  of  land  on  the  wester- 
ly side  of  Vemam  avenue  in  that  portion  of  the  city  of  New  York  for- 
merly known  as  Arverne-by-the-Sea,  on  which  he  has  erected  a  dwell- 
ing house  which  he  has  used  and  occupied  during  the  summer  season 
as  a  place  of  residence.  The  defendant  Marco  Pack  is  the  owner  of  a 
piece  of  land  situated  on  the  opposite  side  of  Vernam  avenue,  the  south- 
erly boundary  line  of  which  is  the  Atlantic  Ocean.  Both  pieces  are 
south  of  the  strip  of  land  formerly  occupied  by  the  tracks  of  the  South 
Side  Railroad  of  Long  Island,  and  were  included  in  a  tract  of  land  for- 
merly owned  by  Joseph  Cornwell,  Annie  C.  Summerfield,  and  John 
Leeper,  the  southerly  boundary  line  of  which  tract  was  also  the  Atlan- 
tic Ocean.  In  June,  1885,  the  above-mentioned  tenants  in  common.by 
mutual  deeds,  partitioned  the  property  among  themselves,  and  mutu- 
ally covenanted  and  agreed  that  neither  the  parties  of  the  second  part 
to  the  said  deeds,  nor  their  heirs  or  assigns,  should — 

"At  any  time  hereafter  erect,  maintain  or  permit  any  mechanical  or  mer- 
cantile business,  or  any  stable,  or  any  bnlldlng  other  than  a  dwelling  house 
on  the  portion  of  the  premises  lying  south  of  the  strip  thereof  now  occupied 
by  the  tracks  of  the  South  Side  Railroad  of  Long  Island,  nor  erect,  maintain 
or  permit  upon  any  part  of  said  premises  any  house  or  place  for  the  sale  of 
wine,  beer  or  Intoxicating  liquors,  except  by  apothecaries  for  medicinal 
purposes,  •  •  •  and  that  this  covenant  shall  run  with  the  land  and  bind 
all  future  owners  thereof." 

Prior  to  the  commencement  of  this  action,  the  predecessor  in  titleof  the 
defendant  Pack  erected,  below  high-water  mark  of  the  Atlantic  Ocean, 
but  immediately  in  front  of  the  upland  above  referred  to  and  owned  by 
him,  a  structure  upon  piles,  about  100  feet  wide  and  150  feet  long,  and 
placed  thereon  a  frame  building  containing  a  stage  and  gallery,  which 
was  used  and  occupied  as  a  vaudeville  theater,  and  as  a  place  for  the 
sale  of  wine,  beer,  and  intoxicating  liquors.  The  defendants  are  now 
seeking  to  use  the  said  building  for  tiiat  purpose;  and  this  action  is 
brought  to  restrain  the  said  Pack  and  the  other  defendants  claiming 
under  him  from  such  use,  as  being  in  violation  of  the  covenant  above 
referred  to.  If  such  covenant  is  still  in  force,  and  is  applicable  to  that 
portion  of  the  premises  occupied  by  the  said  defendants  upon  which- 
such  structure  is  erected,  it  is  conceded  that  such  use  is  a  violation 
of  said  covenant.  But  the  defendants  claim  that,  inasmuch  as  the 
structure  is  wholly  below  high- water  mark,  it  is  not  subject  to  the  pro- 
visions of  the  said  covenant. 

The  plaintiff,  while  conceding  that  the  location  of  the  building  is 
below  high-water  mark,  claims  that  the  structure  may  be  treated  as 
an  accretion  to  the  upland ;  and  that,  for  that  reason,  it  comes  within 
the  provisions  of  the  said  covenant.  Levy  v.  Halcyon  Casino  Hotel 
Co.,  45  Misc.  Rep.  289,  92  N.  Y.  Supp.  231.  I  do  not  think  that  this 
position  can  be  maintained.  The  doctrine  of  accretion  generally  rests 
9(5  N.T.S.— 59 
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upon  increase  by  imperceptible  degrees  through  natural  causes,  such 
as  the  ordinary  action  of  the  water.  It  does  not  apply  to  land  unclainied 
by  man  through  filling  in  land  once  under  water  and  making  it  dry. 
Mulry  V.  Norton,  100  N.  Y.  424,  3  N.  E.  581,  53  Am.  Rep.  206.  An 
exception  to  this  doctrine  arises  where  the  increase  is  due  to  tlie  action 
of  some  one  in  violation  of  the  right  of  the  owner  of  the  upland.  In  that 
case,  the  owner  of  the  upland,  as  between  him  and  the  wrongdoer,  may 
be  deemed  to  gain  title  by  accretion  to  the  extent  of  the  structure  built 
by  such  wrongdoer.  Steers  v.  City  of  Brooklyn,  101  N.  Y.  51,  4  N.  E- 
7 ;  Sage  v.  Mayor,  154  N.  Y.  61, 47  N.  E.  1096,  38  L.  R.  A.  606,  61  Am. 
St.  Rep.  692. 

But,  although  the  plaintiff  cannot  claim  that  this  structure  is  in  the 
nature  of  an  accretion  to  the  adjoining  upland,  I  am  still  of  the  opinion 
that  it  is  clearly  within  the  provisions  of  the  restrictive  covenant  above 
referred  to.  While  it  is  true  that  a  restrictive  covenant  as  to  the  use 
of  land  should  be  construed  strictly,  this  is  so  in  the  same  sense  in  which 
a  covenant  of  suretyship  should  be  strictly  construed.  In  determining 
what  the  intent  of  the  parties  to  the  contract  was  when  the  same  was 
entered  into,  it  should  be  construed  as  any  other  contract.  When  the 
intent  of  the  parties  has  been  determined,  then  the  rights  of  the  parties 
as  so  fixed  and  determined  should  be  neither  extended,  on  the  one  hand, 
nor  limited,  on  the  other,  but  strictly  enforced.  Sonn  v.  Heilberg.  38 
App.  Div.  515,  56  N.  Y.  Supp.  341.  It  was  clearly  the  intent  of  the 
parties  to  the  original  covenant  to  provide  that,  as  between  themselves 
and  their  subsequent  grantees,  the  entire  premises  between  the  South 
Side  Railroad  on  the  north  and  the  ocean  on  the  south,  which  were 
included  within  the  descriptions  in  the  partition  deeds,  should  be  used 
and  occupied  for  residential  purposes,  and  should  be  free  frtwn  the  an- 
noyances consequent  upon  the  use  of  any  portion  thereof  for  purposes  of 
trade,  or  for  the  sale  of  intoxicating  liquors,  or  for  the  conduct  of  any 
mechanical  or  mercantile  business. 

The  southerly  boundary  of  the  premises  in  question  was  described 
in  the  partition  deeds  as  "the  Atlantic  Ocean,"  and  such  conveyance 
would  only  vest  in  the  grantees  named  therein  an  absolute  title  to  high- 
water  mark.  Langdon  v.  Mayor,  93  N.  Y.  144 ;  Mayor  v.  Hart,  95  N. 
Y.  443 ;  De  Lancey  v.  Piepgras,  138  N.  Y.  36,  33  N.  E.  822 ;  Sage  v. 
Mayor,  154  N.  Y.  61,  47  N.  E.  1096,  38  L.  R.  A.  606,  61  Am.  St  Rep. 
592.  But,  although  the  absolute  ownership  of  the  g^rantees  in  the  said 
deeds  was  terminated  by  the  high-water  mark  of  the  Atlantic  Ocean  on 
the  south,  the  owners  of  that  portion  of  the  property  immediately  ad- 
joining such  high-water  mark  had,  in  addition  thereto,  certain  rights 
and  privileges  in  the  land  under  water,  below  high-water  mark,  which 
were  in  the  nature  of  property  rights,  and  belonged  to  them  as  such 
riparian  owners.  While  the  absolute  title  of  a  riparian  owner  does  not 
extend  beyond  the  dry  land,  he  is  entitled,  as  against  all  but  the  people 
of  the  state,  to  certain  valuable  rights  and  privileges  in  the  land  under 
water,  including  the  right  of  access  to  the  navigable  part  of  the  river, 
and  the  right  to  erect  piers  thereon,  even  though  no  grant  of  land  under 
water  has  been  obtained  from  the  state.  As  to  such  structure,  as  against 
everybody  but  the  state,  such  riparian  owner  would  have  good  title. 
City  of  Brooklyn  v.  Mackay,  13  App.  Div.  105,  42  N.  Y.  Supp.  1063 ; 
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Rumsey  v.  New  York  &  New  England  R.  Co.,  133  N.  Y.  79,  30  N. 
E.  604, 15  L.  R.  A.  618,  28  Am.  St.  Rep.  600;  Thousand  Island  Steam- 
boat Co.  V.  Visger,  179  N.  Y.  210,  71  N.  E.  764.  These  rights  are 
property  rights  and  are  to  be  protected  as  such.     Sage  v.  Mayor,  supra. 

I  Aink,  therefore,  that  the  word  "premises"  in  the  covenant  in  ques- 
tion, should  be  construed  as  including,  not  only  the  land  actually  de- 
scribed in  the  deeds,  but  all  rights  in  property  of  the  nature  of  land 
which  belonged  to  the  grantees  named  therein  by  virtue  of  their  title 
to  the  upland.  It  was  through  tlie  deed  containing  these  covenants 
that  the  defendants  in  this  action  acquired  the  right  which  they  have 
exercised  to  erect  the  structure  in  question  below  high-water  mark ;  in 
which  right  they  are  protected  as  against  everybody  except  the  state,  or 
the  organized  public  as  represented  by  the  state.  Sage  v.  Mayor,  supra. 
It  would  be  too  narrow  a  construction  of  the  word  "premises,"  to  hold 
that  it  included  only  the  dry  land  included  within  the  terms  of  the  de- 
scription and  not  the  valuable  property  rights  to  land  below  high-water 
mark,  which  followed  as  an  incident  thereto.  A  pier  erected  by  the 
owner  of  the  upland,  upon  land  under  water  belonging  to  the  state,  has 
been  held  to  be  real  estate  as  between  the  widow  of  such  owner  and  his 
heirs  at  law,  and  certain  grantees  by  virtue  of  a  deed  in  which  his  wife 
did  not  join ;  and  his  widow  has  been  held  entitled  to  dower  therein. 
Bedlow  V.  Stillwell,  158  N.  Y.  292,  53  N.  E.  26.  Premises  may  there- 
fore be  deemed  to  include  everything  in  the  nature  of  land  conveyed  by 
the  deeds  in  question. 

It  would  entirely  defeat  the  purpose  of  the  original  covenantors,  if  it 
were  possible  for  the  grantees  of  the  persons  named  in  the  said  deeds, 
by  erecting  buildings  and  structures  of  various  kinds  below  the  high- 
water  mark,  to  entirely  change  and  destroy  the  character  of  the  restrict- 
ed territory  and  deprive  the  persons  resident  therein  of  the  advantages 
sought  to  be  conferred  upon  them  by  such  covenants.  Covenants  con- 
trolling the  enjoyment  of  land,  even  though  they  may  not  be  binding 
at  law,  will  be  enforced  in  equity.  A  person  who  has  sold  a  plot  of 
ground  with  a  covenant  not  to  erect  a  tenement  house  in  the  immediate 
neighborhood  will  be  enjoined,  in  equity,  from  purchasing  a  lot  from 
another  owner  and  erecting  such  a  building  thereon.  Lewis  v.  GoUner, 
129  N.  Y.  227,  29  N,  E.  81,  26  Am.  St.  Rep.  516.  A  person  who  has 
covenanted  not  to  erect  upon  his  own  land  any  structure  which  should 
impair  the  ocean  view  of  his  adjoining  neighbor  will  not  be  permitted 
to  erect  such  a  structure  upon  land  subsequently  acquired  by  him,  im- 
mediately adjoining  that  described  in  the  original  agreement ;  since  the 
purpose  and  intent  of  the  agreement  would  in  that  way  be  defeated. 
Gawtry  v.  Leland,  31  N.  J.  Eq.  386. 

The  case  of  Buck  v.  Adams,  45  N.  J.  Eq.  552, 17  Atl.  961,  seems  pe- 
culiarly in  point.  In  that  case  the  defendants  had  covenanted  not  to 
erect  any  building  within  30  feet  of  the  east  line  of  Virginia  avenue  in 
Atiantic  City.  Subsequently  they  attempted  to  erect  buildings  which 
would  be  within  30  feet  of  the  Ime  of  the  said  avenue,  if  it  were  ex- 
tended below  high-water  mark.  In  the  action  brought  to  restrain  such 
construction,  the  defendants  claimed  that,  as  the  state  of  New  Jersey 
did  not  own  beyond  high-water  mark,  Virginia  avenue  must  necessarily 
terminate  at  high-water  mark,  and  that  the  place  where  the  structure 
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was  being  erected  was  not  within  the  territory  affected  by  the  covenant 
In  that  case  tiie  court  say : 

"The  Inference  or  legal  dednction  which  counsel  seeks  to  establish  ftom 
this  statement  Is  that  the  covenant  and  the  benefits  thereof  are  limited  to 
the  line  of  said  avenne  as  adopted  or  established  by  the  public  autlwritlea. 
If  tills  be  so,  it  follows  as  a  necessary  consequence  that  all  the  advantages 
sought  to  be  derived  on  the  part  of  the  grantees  may  be  entirely  destroyed  by 
the  grantor,  should  he  choose  to  make  any  sort  of  an  erection  •  •  • 
upon  his  land  which  might  extend  further  seaward  than  the  east  line  of  said 
avenue.  To  adopt  such  a  construction  of  covenants  of  this  character  would 
seem  to  me  not  only  to  be  a  perversion  of  all  general  rules,  but  destructlTe 
of  the  very  spirit  which  controls  courts  when  the  meaning  or  intention  of 
the  parties  is  so  clear  as  In  this  case.  •  *  •  But  counsel  for  defendant 
seems  quite  confident  that  this  equitable  principle  and  every  other  of  a  simi- 
lar nature  is  overcome  by  the  fact  •  •  •  that  the  title  to  the  lands  where- 
on he  is  making  the  said  additions  and  erecting  the  said  buildings  Is  in  tbe 
state,  or,  at  all  events,  not  in  him.  I  am  unable  to  see  any  force  In  this 
contention.  If  the  defendants  would  have  no  right  to  create  such  obstractlona 
upon  their  own  land  in  order  to  destroy  the  beneficial  enjoyment  of  their 
covenants,  I  cannot  see  bow  their  rights  would  be  enlarged  so  bb  to  enable 
them  to  accomplish  tbe  same  purpose  by  also  committing  an  act  of  trespass 
in  entering  npon  the  lands  of  others." 

I  think,  therefore,  that  the  structure  complained  of  by  the  plaintiff 
was  erected  and  is  being  maintained  in  violation  of  the  terms  of  tfie 
restrictive  covenant  above  referred  to,  and  that  its  erection  and  main- 
tenance should  be  enjoined,  unless  some  other  defense  to  the  plaintiff's 
claim  is  established. 

The  defendant  has  claimed  that  such  a  change  of  surroundings  has 
taken  place  in  the  restricted  territory  as  will  make  the  enforcement  of 
the  covenant  in  suit  valueless  and  inequitable.  Ithinktheevidencew^hol- 
ly  fails  to  establish  this ;  and,  in  a  recent  case  in  the  same  locality  and 
growing  out  of  the  same  covenant,  this  court  has  declined  to  so  find, 
and  hold.  Levy  v.  Halcyon  Casino  Hotel  Co.,  46  Misc.  Rep.  289,  92 
N.  Y.  Supp.  231. 

The  defendant  also  claims  that  the  action  must  fail  because  the  people 
of  the  state  of  New  York  were  not  made  a  party  defendant  thereta 
i  This  contention  seems  to  me  absolutely  without  force.  Conceding 
that  the  title  to  the  land  where  this  structure  is  erected  is  in  the  people 
of  the  state  of  New  York,  they  have  not  participated  in  the  erection  or 
maintenance  of  the  building  complained  of.  They  have  committed  no 
wrong  as  against  this  plaintiff.  Whether  the  rights  of  the  people  are 
subject  to  the  provisions  of  the  covenant  in  question  is  a  matter  of  no 
consequence  at  the  present  time.  The  rights  of  the  defendants  in  this 
action  are  certainly  so  subject.  If  the  people  of  the  state  have  any 
superior  rights,  such  rights  will  not  be  concluded  by  the  judgment 
that  shall  be  entered  herein.  There  must  be  judgment  for  the  plaintiff 
against  the  defendants,  enjoining  and  restrainmg  them  from  continuing 
the  use  and  maintenance  of  the  building  and  structure  described  in  the 
complaint  for  carrying  on  any  mercantile  business,  or  for  a  house  or 
place  for  the  sale  of  wine,  beer,  or  intoxicating  liquors,  or  for  anjr  other 
purpose  than  a  dwelling  house.  The  plaintiff  should  recover  his  costs 
of  this  action. 

Judgment  for  plaintiff,  with  costs. 
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In  re  HOPKINS'  WILL. 

(Supreme  Oonrt,  Appellate  DiTisIon.  Second  Department    December  29,  1905.) 

WnXS — COKTEST — SUITIOIERCY  OF  ETIDEKOB  OF  RBVOOATIOR. 

On  the  Issue  as  to  whetber  a  will  was  revoked  by  the  testator  by 
drawing  lines  across  his  slgnatnre,  evidence  lield  sofflclent  to  support  a 
finding  that  it  had  not  been  revoked. 
Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Proceedings  by  Joseph  W.  Middlebrook,  special  guardian  of  Robert 
E.  Hopkins,  Jr.,  to  contest  will  of  Robert  E.  Hopkins,  deceased.  From 
an  order  denying  contestant's  motion  to  set  aside  a  verdict  directed 
by  the  court,  and  for  a  new  trial,  he  appeals.     Affirmed. 

See  87  N.  Y,  Supp.  793. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, RICH,  and  MILLER,  JJ. 

Joseph  W.  Middlebrook,  for  apjpellant. 

Charles  Blandy  (Andrew  T.  Shipman  and  Clarence  S.  Davison, 
on  the  brief),  for  respondent  Fanny  W.  Hopkins. 

James  MacGregor  Smith,  for  respondents  American  Board  of  Com- 
missioners for  Foreign  Missions,  and  Congregational  Home  Missionary 
Society. 

Ernest  I.  Edgcomb,  for  respondents  Pompey  Congregational  Church, 
Pompey  Academy,  and  Pompey  Cemetery. 

HIRSCHBERG,  P.  J.  The  question  of  fact  which  the  Court  of 
Appeals  directed  a  jury  should  determine  in  this  case  is  whether  the 
will  of  the  deceased  was  revoked  by  him.  See  Matter  of  Hopkins' 
Will,  172  N.  Y.  360,  370,  66  N.  E.  173,  65  L.  R.  A,  95,  92  Am,  St.  Rep. 
746.  That  question  has  been  tried  before  a  jury  and  submitted  by  the 
counsel  to  the  trial  court,  by  which  it  has  been  determined  that  the 
deceased  did  not  revdce  the  will.  That  determination  cannot  be  re- 
versed on  this  appeal  as  against  the  evidence  or  the  weight  of  evidence, 
since  it  is  in  exact  accord  with  all  the  evidence  given  on  the  trial, 
and  it  can  only  be  disturbed  on  the  theory  that  the  witnesses  were  all 
honestly  mist^en,  and  that  each  of  them  overlooked  the  will  when  it 
was  in  plain  sight  during  all  the  hours  they  were  searching  for  it.  The 
deceased  died  on  May  9,  1901,  and  the  will  was  found  in  the  desk  used 
by  him  in  his  lifetime  at  about  half-past  4  in  the  afternoon  of  May 
14, 1901.  That  it  was  not  in  the  desk  during  the  earlier  part  of  tfiat  day 
or  on  the  da^  before  is  established  by  uncontradicted  evidence  as  clear 
and  convincmg  as  evidence  can  ever  be,  and  it  is  equally  undisputed 
that,  when  found,  it  was  not  in  the  condition  that  it  was  in  at  the  time 
of  its  execution ;  some  one  having  since  attempted  to  cancel  the  signa- 
ture of  the  testator  by  drawing  14  pen  marks  through  it.  Manifestly 
the  question  whether  this  cancellation  was  the  act  of  the  testator  or 
of  another  rests  presumptively  upon  whether  the  will  was  in  his  desk  at 
the  time  of  his  decease.  If  it  was  not,  but  was  afterwards  placed  there 
surreptitiously  by  some  one  who  has  not  been  willing  to  come  forward 
and  explain  the  circumstance,  notwithstanding  the  publicity  of  the 
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litigation  which  has  ever  since  been  going  on,  the  inference  is  resistless 
that  the  alien  custody  of  the  document  was  not  innocent,  and  that  the 
attempted  destruction  of  the  testator's  signature  was  done  with  a  sin- 
ister motive. 

The  testator  lived  at  Tarrytown ;  but  his  business  office  was  at  No. 
12  Broadway  in  the  borough  of  Manhattan.  His  desk  was  there, 
was  never  locked,  was  kept  open  all  day,  and  was  in  common  use  bv 
others  when  he  was  away.  No  drawer  of  the  desk  was  ever  locked. 
The  desk  was  accessible  to  scores  of  people.  The  deceased  was  a 
man  of  considerable  means,  but  he  never  kept  anything  of  value 
in  this  desk,  and  the  little  drawer  in  which  the  mutilated  will  was 
ultimately  found  was  reserved  for  refuse.  Nothing  of  value  was 
found  in  the  desk  after  his  decease.  He  had  boxes  in  two  bank 
vaults ;  and,  when  it  was  learned  by  actual  search  that  his  will  was  not 
in  either  of  these  boxes,  a  systematic  search  of  the  desk  referred  to  was 
made  by  his  widow,  her  brother,  Mr.  Chambers,  and  Mr.  Warren,  a 
business  associate  oJF  the  deceased,  on  the  mornings  of  May  13th  and 
May  14th.  The  little  drawer  in  question  was  flush  with  the  recess 
into  which  it  was  fitted,  on  the  top,  as  well  as  on  the  sides  and  back, 
and  it  was  placed  in  evidence  as  "Proponent's  Exhibit  No.  3."  In  this 
little  drawer  Mr.  Warren  found  the  will  after  the  drawer  had  been  care- 
fully searched  for  it  on  two  occasions  without  avail.  The  search  made 
each  day  is  minutely  described  by  each  of  the  parties  to  it  Mr.  War- 
ren testified  as  to  the  search  made  on  May  13th : 

"We  went  through  the  desk  pretty  thoroughly,  but  not  remorlng  all  the 
papers,  nor  taking  the  papers  out  of  the  drawers,  but  examining,  so  far  as 
we  tboDght,  everything  that  was  In  there.  Q.  Did  yon  find  the  will?  A.  I  did 
not  Q.  Did  you  exnmine  this  same  drawer  on  that  occasion?  A.  We  did. 
Q.  Was  that  envelope  and  that  will  In  that  drawer  on  that  occasion?  A. 
I  think  not'  Q.  Was  it  in  any  other  part  of  the  desk?  A.  I  think  not 
Q.  (By  the  C!onrt).  Yon  did  not  remove  all  the  papers  on  the  first  search? 
A,  On  the  first  search  we  did  not  take  ont  the  papers  thoroughly.  We  looked 
through  them  and  loioked  at  the  various  things  and  put  them  back  in  their 
places,  but  didn't  disturb  the  relative  positions  of  the  papers.  Whoi  we  got 
through  with  the  papers,  they  were  In  pretty  near  the  same  position  as  when  we 
started.  Q.  But  on  the  second  occasion,  on  the  14th,  everything  was  taken 
out?  A.  Everything  was  taken  ont  of  the  drawers  and  ont  of  the  pigeon- 
holes." 

Referring  specifically  to  the  search  made  on  May  14th,  he  said: 

"We  went  through  the  desk  there  carefully,  taking  ont  every  paper  from 
the  pigeonholes,  from  the  drawers  and  from  the  table  of  the  desk,  opening 
them  sufficiently  to  examine  their  contents,  separated  them  into  four  differ- 
ent piles,  one  of  which  consisted  of  Mr.  Hopkins'  personal  papers,  letters,  and 
so  on — letters  received  by  blm — which  I  handed  to  Mrs.  Hopkins,  and  wliich 
Slie  took  away  with  her.  The  second  pile  consisted  of  memoranda  and  re- 
ports pertaining  to  the  Tide  Water  Pipe  Company  and  the  Tide  Water  Oil  Com- 
pany. They  made  a  second  pile.  There  was  another  pile  made  of  papers 
appertaining  to  a  gold  mining  company  in  which  Mr.  Hopkins  was  interested. 
They  made  a  third  pile.  The  fourth  section  were  destroyed  as  being  use- 
less. *  *  *  Q.  State  what  yon  did  as  to  this  drawer.  Exhibit  3,  if  any- 
thing? A.  We  opened  that  drawer  and  every  other  drawer  in  the  desk,  took 
the  papers  which  we  found  ont  from  the  drawers,  and  put  them  Into  one  of 
these  four  piles  that  I  speak  of,  leaving  the  drawers  empty.  Q.  When  yon 
examined  this  drawer.  Exhibit  3,  on  the  occasion  of  that  search,  in  the  morn- 
ing, was  this  envelope  and  this  will  in  the  drawer?    A.  The  paper  was  not 
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In  the  drawer.  *  *  *  Q.  Do  yon  recall  whether  apon  the  18th  jou  looked 
in  this  drawer,  Exhibit  8?  A.  I  am  very  positive  that  I  did.  I  looked  in 
every  drawer.  •  •  •  Q.  Do  you  have  any  positive  recollection  of  opening 
this  drawer  on  that  occasion,  the  14tb  of  May?  A.  I  think  I  have.  Q.  Did 
you  open  It  at  the  first  part  of  the  search  or  the  latter  part?  A.  I  would 
naturally  open  it  the  first  thing  I  did.  Q.  Well,  no.  Yon  say  you  would 
naturally  open  It?  A.  Yes.  Q.  You  have  no  recollection,  except  from  argu- 
ment, then.  Is  that  It?  A.  I  think  I  did.  I  think  that  was  the  first  drawer 
that  I  opened.  *  *  *  Q.  Can  you  say  in  regard  to  that  about  whether 
there  was  anything  in  that  drawer  at  that  time  or  not?  A.  Yes ;  I  can  sny  that 
there  was  nothing  in  the  drawer,  or  I  would  have  seen  it  I  am  very  posi- 
tive that  I  opened  the  drawer ;  but  as  to  when,  or  Just  how  far,  1  cannot  say. 
Q.  Understand,  Mr.  Warren,  I  don't  wish  to  criticise  It  at  all;  but  we  just 
want  the  fact.  Instead  of  the  argumentative  statement  that  you  would  have 
seen  it  if  it  was  there.  That  is  argumentative;  but  did  you  or  did  yon  not 
see  it?  A.  I  am  very  positive  that  I  opened  that  drawer  and  that  I  did  not 
see  any  paper  in  there." 

Mr.  Chambers  testified  as  to  the  search  on  May  13th  as  follows : 

"We  then  turned  to  Mr  Hopkins'  desk  and  made  an  examination  of  that 
By  examination  of  the  desk  I  mean  that  we  examined  all  papers  and  looked 
carefully  for  the  will,  but  replaced  the  papers,  as  we  would  take  them  out 
of  one  place,  examine  them,  and  put  them  back  again.  Q.  Put  them  back 
in  the  same  place?  A.  In  the  same  place.  The  desk  was  left  substantially 
as  we  found  it.    We  went  through  the  entire  desk,  but  did  not  find  the  will." 

Referring  to  the  second  day's  search,  he  said : 

"We  commenced  a  systematic  search,  commencing  at  the  right-hand  side — 
commencing  at  the  top,  the  pigeonholes.  I  took  the  papers  out.  •  •  •  we 
went  straight  through  the  upper  part  of  the  desk  in  that  order.  We  took  out 
every  paper  there  was  In  that  npper  part  of  the  desk,  left  nothing  in  the 
shape  of  a  paper  that  we  did  not  took  at  or  move.  •  •  •  Then  we  com- 
menced at  the  drawers.  We  started  down  one  side,  pulled  the  drawers  oat, 
took  everything  out  of  them.  •  •  •  The  drawers  of  the  desk  were  ex- 
amined by  opening  them,  taking  the  papers  out,  and  replacing  the  drawers. 
Q.  Did  you  take  out  this  little  drawer  which  is  marked  'Exhibit  3?'  A.  Yes, 
sir.  Q.  Did  you  find  in  the  drawer  this  blue  envelope  with  the  will  inside? 
A,  No,  sir.    Q.  Was  it  there?    A.  No,  sir." 

Mrs.  Hdpkins  testified  to  the  same  effect  as  Mr.  Warren  and  Mr. 
Chambers.     She  was  asked,  and  answered  as  follows : 

"Everything  was  taken  out  of  the  desk,  and  I  looked  in  those  drawers  Just 
as  much  as  Mr.  Warren  and  Mr.  Chambers  did.  In  fact,  I  opened  all  the  top 
drawers  myself ;  each  of  these  little  drawers  that  were  right  in  front  of  me. 
Q.  Well,  when  you  opened  these  little  drawers,  particularly  when  you  opened 
this  little  drawer  which  we  have  marked  'Exhibit  8,'  the  right-hand  side 
drawer,  was  this  blue  envelope  with  the  will  in  that  drawer?    A.  No,  sir." 

I  have  quoted  from  the  evidence  extensively  in  order  to  point  the 
fact  that  each  of  the  three  witnesses  testified  positively  as  the  result 
of  independent  examination  that  the  will  was  not  in  the  drawer,  "Ex- 
hibit 3,"  on  the  morning  of  either  May  13th  or  May  14th.  There  is  a 
great  deal  of  evidence  of  searches  had  in  other  places  where  the  will 
might  have  been,  to  which  evidence  no  detailed  reference  need  be  made ; 
the  searches  being  significant  only  as  demonstrating  the  thorough  na- 
ture of  the  quest  and  the  extreme  desire  of  the  parties  to  find  the  will. 
On  the  two  days'  search  of  the  desk  they  were  looking  for  something 
which  they  wished  to  find.  The  will,  as  subsequently  found,  was  in 
a  large  blue  envelope  indorsed  in  the  handwriting  of  the  deceased.  It 
was  a  conspicuous  object,  and  if  in  the  little  drawer  was  the  only  docu- 
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ment  there ;  and  it  seems  incredible  that  it  could  have  been  overlooked 
by  so  many  people  in  the  course  of  the  systematic,  united,  and  repeated 
searches,  made  under  the  stimulus  of  a  sincere  wish  to  find  it.  While 
it  may  be  barely  possible  that  all  the  parties  overlooked  it  every  time, 
yet,  accepting  the  evidence  as  true  and  honest,  its  effect  is  to  estab- 
lish the  fact  that  the  will  was  not  in  the  desk  as  fully  as  any  fact  can 
be  established  by  human  testimony.  Once  this  fact  is  admitted,  viz., 
that  the  will  was  not  in  the  little  drawer  during  the  searches,  the  con- 
clusion is  certainly  legitimate,  if  not  imperative,  that  some  one  who 
had  possession  of  it  saw  fit  to  place  it  unobserved  in  the  little  drawer 
on  the  afternoon  of  May  14th  with  the  signature  mutilated  as  stated, 
and  to  conceal  the  fact  of  its  custody  and  its  furtive  deposit  in  the 
drawer  ever  since.  The  result  has  been  protracted  litigation  and 
incidental  comment  in  the  press;  but  no  one  has  appeared  to  explain 
that  possession  of  the  will  was  with  the  consent  of  the  testator  in  his 
lifetime,  and  that,  when  the  document  was  placed  in  the  desk,  it  was 
in  the  condition  with  respect  of  the  signature  in  which  it  was  legiti- 
mately received  by  the  individual  who  placed  it  there  on  the  afternoon 
of  May  14th.  The  rule  of  law  applicable  to  the  situation  as  expressed 
in  the  textbooks  is  quoted  by  Judge  Haight  in  the  opinion  in  172  N.  Y.. 
at  page  363,  65  N.  E.,  at  page  173  (66  L.  R.  A.  96,  92  Am.  St  Rep. 
746),  as  follows : 

"Williams  on  Execntors  (vol.  1,  p.  86)  says:  'If  a  testament  was  In  tlie 
custody  of  a  testator,  and  upon  his  death  it  is  found  among  hia  repositories 
canceled  or  defaced,  the  testator  himself  is  to  be  presumed  to  have  done  the 
act;  and  the  law  presumed  that  he  did  it  anlmo  rerocandl.'  In  Redfield  on 
Wills,  p.  307,  It  is  said :  The  rule  of  evidence  lu  the  ecclesiastical  courts,  hi 
regard  to  the  presumptive  revocations  from  the  absence  or  mutilation  of  the 
will,  seems  to  be  that  if  the  will  is  traced  into  the  testator's  possession  or 
custody,  and  is  there  found  mutilated  In  any  of  the  modes  pointed  out  in  the 
statute  for  revocation,  or  is  not  found  at  all,  it  will  be  presumed  the  testator 
destroyed  or  mutilated  it,  anlmo  revocondi ;  but.  If  it  was  last  in  the  custody 
of  another.  It  is  Incumbent  upon  the  party  asserting  revocation  to  show  the 
will  again  In  the  testator's  custody,  or  that  It  was  destroyed  or  mutilated  by 
bis  direction.' " 

There  is  no  evidence  of  how  the  will  came  to  be  in  the  possession  of 
whoever  placed  it  in  the  little  drawer  after  the  unavailing  searches  were 
made.  There  is  no  proof  of  his  identity  or  his  motive.  The  motive 
inay  have  been  a  desire  to  benefit  the  testator's  child  or  hostility  to 
the  mother,  or  it  may  have  been  sheer  malice  and  wantonness.  The 
circumstances  preclude  a  solution  of  the  mystery.  It  would  be  more 
satisfactory,  of  course,  were  it  otherwise,  but  in  forensic  contests  where 
for  any  reason  absolute  certainty  is  unattainable  reasonable  certainty 
should  suffice.  But  if  full  faith  be  given  to  the  evidence,  and  the  ab- 
sence of  the  will  at  the  time  of  the  searches  be  accepted  as  a  fact, 
it  is  easier  to  believe  that  the  destruction  of  the  signature  was  the  work 
of  a  mischief  maker  than  it  is  to  credit  it  to  the  testator.  Mr.  Hoi>- 
kins  was  a  very  methodical  man,  and  it  is  unlikely  that  he  would  can- 
cel his  will  by  means  of  pen  and  ink  strokes  through  his  signature  with- 
out some  accompanying  indication  in  his  own  hand  that  the  deed  was 
his  own  act.  There  are  other  formal  modes  of  revocation  which  would 
naturally  appeal  to  a  methodical  business  man  having  a  large  estate  df  ■ 
pendent  upon  the  accuracy  of  his  testamentary  expressions.    On  the 
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Other  hand,  a  stranger  could  have  adopted  no  likelier  means  to  work 
effective  mischief  than  the  crude  method  which  has  been  adopted  in 
this  instance.  To  destroy  the  will  altogether  might  have  resulted  in 
its  proof  as  a  lost  will,  and  even  by  the  production  of  a  copy  the  fact 
of  the  existence  of  which  might  well  be  beyond  the  ken  of  the  perpe- 
trator. In  balancing  the  protebilities,  it  cannot  be  denied  that  the  like- 
lihood of  unlawful  spoliation  is  at  least  as  great  as  that  of  a  legitimate 
revocation. 

The  liti^tion  over  this  will  has  been  protracted,  vexatious,  and  ex- 
pensive. The  disposition  of  the  property  of  the  deceased  which  the 
will  provides  for  is  not  unjust  or  unequal,  and  an  end  of  the  litigation 
will  doubtless  be  of  mat€«-ial  benefit  to  both  parties.  The  deceased  left 
his  widow  and  one  child,  a  son  now  in  his  eighteenth  year,  and  the  will 
gives  the  widow  something  more  than  she  would  take  in  case  of  intes- 
tacy. Every  court  having  jurisdiction  to  determine  the  disputed  ques- 
tion of  fact  has  found  in  favor  of  the  integrity  of  the  will.  The  sur- 
rogfate  so  found  originally.  See  Matter  of  Hopkins'  Will,  35  Misc. 
Rep.  702,  72  N.  Y.  Supp.  415.  This  court  affirmed  his  conclusion.  See 
Matter  of  Hopkins'  WUl,  73  App.  Div.  S59,  77  N.  Y.  Supp.  178.  When 
the  Court  of  Appeals  sent  the  question  to  a  jury,  it  was  again  re- 
solved in  favor  of  the  validity  of  the  will,  and  the  determination 
was  reversed  only  for  an  error  in  ruling  relating  to  the  assignment 
of  the  affirmative  of  the  issue.  See  Matter  of  Hopkins'  Will,  97 
App.  Div.  126,  89  N.  Y.  Supp.  561.  The  present  determination  is  to 
be  regarded  as  the  verdict  of  a  second  jury.  The  question 
must  finally  be  determined  by  a  jury,  however  often  the  ver- 
dict may  be  reversed ;  and  it  cannot  be  'that  sensible,  practical  men  will 
ever  render  a  verdict  in  this  case  in  favor  of  intestacy.  On  the  contrary, 
a  jury  will  always  be  inclined  to  find  in  favor  of  the  validity  of  the  will, 
not  only  as  in  accord  with  all  the  evidence,  but  also  because  such  a  find- 
ing would  dispose  of  the  testator's  estate  in  accordance  with  provisions 
which  it  is  known  did  receive  his  solemn  and  formal  sanction  at  one 
time,  and  which  might  have  been  retracted  in  unmistakable  form  had 
he  so  desired;  while  a  contrary  finding  might,  and  probably  would, 
consummate  and  legalize  the  malicious  purposes  of  an  unknown  crimi- 
nal. 

I  advise  that  the  verdict  be  respected,  and  that  the  order  refusing 
to  set  it  aside  be  affirmed.  All  concur,  except  WOODWARD,  J., 
who  dissents. 

WOODWARD,  J.  (dissenting).  The  questions  involved  in  this  case 
have  been  elaborately  discussed  by  the  learned  surronite  who  admitted 
the  will  of  the  late  Robert  £.  Hopkins  to  probate  (Matter  of  Hopkins' 
Will,  35  Misc.  Rep.  702,  72  N.  Y.  Supp.  416),  by  the  learned  presiding 
justice  of  this  department  and  in  a  dissenting  opinion  (73  App.  Div.  559, 
77  N.  Y.  Supp.  178),  and  by  thfc  Court  of  Appeals  (172  N.  Y.  360,  65 
N.  E.  173,  65  L.  R.  A.  95,  92  Am.  St.  Rep.  746),  and  very  little  is  left 
open  for  consideratiwi  in  this  appeal  from  an  order  of  the  Trial 
Term  denying  the  contestant  appellant's  motion  to  set  aside  the  ver- 
dict directed  by  the  court  and  for  a  new  trial.  Originally  the  will  was 
admitted  to  probate.    This  court,  with  two  justices  dissenting,  affirmed 
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the  decree  of  the  surrogate,  and  the  Court  of  Appeals  unanimously  re- 
versed this  court,  and  directed  that  the  issue  whether  the  will  was  re- 
voked by  the  testator  be  tried  before  a  jury.  The  case  was  once  tried 
before  a  jury,  resulting  in  a  verdict  sustaining  the  will ;  but  the  judg- 
ment was  reversed  on  grounds  in  no  wise  affecting  the  merits  of  the 
case  (97  App.  Div.  126,  89  N.  Y.  Supp.  561) ;  and,  having  been  tried 
a  second  time,  and  on  motion  of  counsel  for  both  parties  to  direct  a 
verdict,  the  court  directed  a  verdict  sustaining  the  will,  and  from  an 
order  denying  a  motion  to  set  aside  this  verdict  and  to  grant  a  new- 
trial  an  apped  comes  to  this  court 

The  salient  facts  in  the  case,  as  stated  by  Haight,  J.,  in  writing  the 
opinion  of  the  court  on  the  former  appeal  (172.N.  Y.  360,  65  N.  E.  173, 
65  L.  R.  A.  95,  92  Am.  St,  Rep.  746),  are  as  follows : 

"Robert  E.  Hopkins  died  at  Tarrytown  In  tbls  state  on  the  9th  daj  of 
May,  1901.  He  was  possessed  of  a  large  estate,  and  left  him  surviving  Fanny 
W.  Hopkins,  bis  widow,  and  Robert  B.  Hopkins,  Jr.,  bis  son,  of  the  age  of  l.H 
years,  his  only  heirs  at  law  and  next  of  kin.  He,  in  company  with  other 
gentlemen,  organized  the  Tide  Water  Oil  Company  and  the  Tide  Water  Pipe 
Ck)mpany,  and  the  greater  portion  of  bis  time  was  occupied  In  attending  to 
the  bnslDess  of  those  companies.  His  desk  and  office  were  In  a  room  of  the 
building  in  the  city  of  New  York  In  which  the  business  of  the  companies 
was  chiefly  transacted.  He  tand  two  safe  deposit  vaults,  one  in  the  city  of 
New  York  and  the  otber  at  Tarrytown,  and  It  was  his  custom  to  keep  his 
valuable  papers  in  one  of  those  vaults.  After  his  death  a  search  was  made  ft>r 
his  will.  It  was  not  found  in  either  of  the  safe  deposit  vaults,  but  the  paper 
now  propounded  as  his  will  was  finally  found  the  second  or  third  day  after 
his  funeral  In  a  little  drawer  under  his  roller-top  desk  in  his  office^  When 
found,  bis  signature  was  canceled  by  14  nearly  perpendicular  marks  with 
l)en  and  ink  drawn  across  the  letters  of  his  signature.  The  paper  Is  dated 
the  14th  day  of  November,  1891,  and  undoubtedly  It  was  executed  as  his  last 
will  and  testament  at  that  date.  And  the  only  question  of  fact  presented 
for  the  determination  of  the  court  Is  as  to  whether  bis  signatate  thereto 
was  canceled  by  him  with  the  Intention  of  revoking  the  will." 

Commenting  upon  this  state  of  facts,  the  learned  court  say: 

"The  finding  of  the  will  in  the  testator's  desk  with  his  signature  canceled 
raised  the  presumption  that  the  cancellation  was  done  by  him  with  the  in- 
tention  of  revoking   It"    (Citing  authorities.) 

The  question  presented  upon  this  appeal  is  whether  the  evidence  of- 
fered by  the  proponent  in  support  of  the  will  was  sufficient  to  overcome 
this  presumption,  for  it  cannot  be  doubted  that  the  will,  if  at  all  times 
in  the  legal  jxjssession  or  custody  of  the  testator,  must  stand  or  fall 
by  its  condition  when  found.  Matter  of  Hopkins*  Will,  172  N.  Y.  363, 
65  N.  E.  173,  65  L.  R.  A.  95,  92  Am.  St.  Rep.  746,  and  authorities  there 
cited.  Both  parties  asked  for  a  direction  of  a  verdict  at  the  close  of  the 
trial,  neither  of  them  making  any  subsequent  request  to  go  to  the  jury 
upon  any  question  of  fact,  and  upon  this  appeal  the  verdict  directed 
by  the  court  must  have  the  same  force  and  effect  as  would  be  the  case 
had  the  jury  actually  deliberated  upon  the  issues.  What,  then,  are 
the  facts  which  were  presented  to  the  court  to  overcome  the  presump- 
tion of  cancellation  ? 

Mr.  Hopkins,  the  testator,  was  bom  in  Pompey,  N.  Y.,  March  23, 
1833,  and  was  a  successful  business  man.  He  went  to  Titusville,  Pa., 
in  the  course  of  his  business  experiences,  and  in  1878,  joined  with  a  Mr. 
Benson  and  a  Mr.  McKelvey  in  the  formation  of  the  Tide  Water  Pipe 
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Company,  and  10  years  later  these  same  gentlemen  organized  the  Tide 
Water  Oil  Company ;  Mr.  Hopkins  being  diosen  secretary  and  treas- 
urer of  both  companies.  He  subsequently  resigned  the  treasureship, 
but  retained  the  office  of  secretary  down  to  the  time  of  his  death,  hav- 
ing a  desk  in  the  office  of  the  companies  at  12  Broadway,  New  York 
City.  Mr.  Benson  died  some  years  ago,  and  Mr.  McKelvey  became  a 
paralytic  and  had  not  spoken  for  a  period  of  8  or  10  years,  so  that  Mr. 
HopJcins  became  the  sole  active  survivor  of  the  original  company.  Mr. 
Hoj^ins  married  the  proponent  (then  Fanny  W.  Chambers)  at  Titus- 
ville  on  the  17th  day  of  February,  1886,  and  their  only  child,  Robert 
E.  Hopkins,  Jr.,  in  whose  behalf  the  special  guardian  is  contesting  the 
probate  of  this  will,  was  born  on  March  25,  1888.  Two  years  later 
the  family  removed  to  Tarrytown,  where,  after  the  death  of  Mr.  Hop- 
kins, the  widow  and  her  son  continued  to  reside. 

The  will  in  question  was  executed  on  the  14th  day  of  November, 
1891,  at  Tarrytown,  and  was  drawn  by  Mr.  McKelvey,  being  executed 
in  his  presence.  Mr.  McKelvey  acted  as  the  attorney  of  Mr.  Hop- 
kins in  the  matter,  and  after  the  execution  of  the  will  took  it  away  with 
him,  but  there  is  no  reason  to  suppose,  and  it  is  not  suggested,  that 
this  possession  of  Mr.  McKelvey,  the  attorney  and  intimate  business 
associate  of  Mr.  Hopkins,  was  not  the  possession  in  law  of  the  testa- 
tor. The  absolute  integrity  of  Mr.  McKelvey  is  nowhere  questioned, 
and  all  parties  seem  to  rely  upon  this  much  in  common.  There  is 
absolutely  no  evidence  in  the  case  to  show  that  any  person  other  than 
the  testator  and  Mr.  McKelvey  ever  saw  this  will  from  the  day  of  its 
execution  in  Tarrytown  until  it  was  found,  where  the  proponent  and 
her  brother  had  searched  for  it,  among  other  places,  in  the  testator's 
desk  in  the  office  of  the  Tide  Water  Companies  on  the  14th  day  of  May, 
1901, 10  years  after  its  execution,  and  5  days  after  the  death  of  the  tes- 
tator. Clearly  this  will  is  brought  within  the  rule  that  where  the  will 
is  traced  into  the  testator's  possession  or  custody,  and  is  there  found 
mutilated  in  any  of  the  modes  pointed  out  in  the  statute  for  revoca- 
tion, or  is  not  found  at  all,  it  will  be  presumed  the  testator  destroyed 
or  mutilated  it,  animo  revocandi ;  but,  if  it  was  last  in  the  custody  of  an- 
other, it  is  incumbent  upon  the  party  asserting  revocation  to  show  the 
will  again  in  the  testator's  custody,  or  that  it  was  destroyed  or  muti- 
lated by  his  direction.  Matter  of  Hopkins'  Will,  173  N.  Y.  363-364, 
65  N.  E.  173,  66  L.  R.  A.  96,  92  Am.  St.  Rep.  746,  and  authorities 
there  cited. 

There  is  nothing  in  the  case  to  indicate  that  this  will  was  ever  in  the 
custody  or  possession  of  any  other  than  the  testator  or  his  attorney,  ex- 
cept that  it  is  in  evidence  that  the  proponent,  with  the  aid  of  her  brother 
and  one  Warren,  who  occupied  a  dedc  in  the  same  room  with  the  testa- 
tor during  his  lifetime,  and  who  continued  in  the  office  subsequent  to 
his  death,  searched  this  desk  on  two  separate  days,  the  last  time  on  the 
14th  day  of  May,  1901,  without  finding  the  will,  and  that  some  two  or 
three  hours  later  Mr.  Warren,  in  going  to  the  desk  for  the  purpose  of 
writing  a  check,  opened  a  drawer  and  found  the  envelope  containing 
the  will,  which  it  is  conceded  was  canceled  in  the  manner  heretofore 
pointed  out  at  the  time  it  was  thus  found.  It. is  true  that  the  evidence 
points  out  a  somewhat  thorough  search  of  the  desk,  but  it  is  such  an 


Digitized  by 


Google 


940  96  NEW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  130  New  York  State  Reportsr 

easy  matter  for  three  persons  eng^ed  in  the  work  to  assume  that  sope 
of  the  others  have  opened  a  particular  drawer,  or  to  overlook  its  exist- 
ence entirely,  that  it  can  hardly  be  considered  conclusive  evidence  that 
the  will  was  not  in  this  drawer  at  the  time  that  the  proponent  and  the 
others  were  making  the  search.  In  fact,  if  Mr.  Warren  had  been  quite 
sure  that  this  drawer  had  been  examined,  why  did  he  open  it  on  the 
occasion  of  his  later  visit  to  the  desk.  He  does  not  give  any  reason  ior 
opening  the  drawer.  It  does  not  appear  to  have  been  at  all  necessan- 
for  any  purpose  that  he  was  there  for  at  that  time,  and  the  only  reason 
which  suggests  itself  why  he  should  have  opened  tfiis  particular  drawer 
at  this  particular  time,  was  that  he  did  not  feel  certain  that  the  search 
had  covered  this  particular  place.  When  the  will  was  found,  the  only 
other  articles  in  the  drawer  were  some  pens  and  an  eraser,  and  it  hard- 
ly seems  probable  that  any  one  placin|^  the  will  in  there  would  have  tak- 
en the  pains  to  place  these  trifling  articles  in  with  it,  and  yet  there  is  no 
suggestion  in  the  evidence  that  the  searchers  found  this  drawer  empty 
or  with  these  articles  alone  in  it,  a  situation  which  must  have  excited 
comment  if  it  had  existed  in  a  desk  which  had  long  been  in  use. 
and  which  appears  to  have  been  well  filled  with  papers,  memoranda,  etc 
It  seems  to  me  entirely  clear  that  the  probabilities  are  so  strongly  in 
favor  of  this  drawer  having  been  overlooked  that  it  may  be  said  that 
there  was  practically  no  evidence  that  the  will  had  ever  been  out  of 
the  legal  possession  or  custody  of  the  testator. 

To  reach  any  other  conclusion  we  must  believe  that  scHne  per- 
son, and  who  that  person  might  have  been  is  not  suggested,  unlaw- 
fully, and  without  apparent  motive,  canceled  the  signature  upon  this 
will,  when  he  might,  with  far  greater  safety  to  himself  and  certaintj- 
of  accomplishing  his  object,  have  placed  the  same  in  his  pocket  and 
destroyed  it  utterly.  The  testator  himself  might  have  desired  the  will 
as  a  memorandum.  It  could  serve  no  useful  purpose  to  one  who  was 
interested  in  causing  its  revocation,  and  the  time  and  danger  of  dis- 
covery in  making  the  marks  are  so  out  of  proportion  to  that  involved 
in  the  destruction  of  the  will,  if  it  was,  in  fact,  out  of  the  custody  or 
possession  of  the  testator,  that  it  is  doing  violence  to  the  law  of  prob- 
abilities to  assume  that  these  marks  were  made  by  any  other  than  the 
testator,  or  that  the  will  was,  in  fact,  at  any  place  other  than  in  that 
drawer  in  his  desk  at  the  very  time  that  these  searches  were  being  made. 
To  reach  any  other  conclusion  we  must  assume  that  some  one,  ani- 
mated by  no  other  desire  than  to  wantonly  thwart  the  will  of  the  testa- 
tor, deliberately  committed  a  crime,  taking  all  of  the  chances  of  being 
detected  in  placing  the  will  in  this  drawer  after  the  search  had  been 
made,  when  he  could  have  accomplished  his  purpose  with  absolute  cer- 
tainty and  in  comparative  safety  by  consigning  the  same  to  the  fire, 
or  by  throwing  it  into  the  sewer.  It  is  possible,  of  course,  that  this 
might  have  been  done,  but  it  is  not  probable ;  while,  if  we  regard  the 
testator,  who  appears  to  have  had  possession  or  custody  of  the  will  dur- 
ing all  of  the  time  that  elapsed  between  its  execution  and  the  time  of 
finding  the  same,  as  having  made  the  canceling  strokes,  an  entirely  ra- 
tional course  of  action  is  manifest. 

This  view  is  supported  by  the  fact  that  one  of  the  l^atees  mentioned 
in  the  will  had  died,  some  of  the  specific  legacies  were  not  in  exist- 
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ence,  the  testator  had  made  personal  g^fts  to  sc»ne  of  the  legatees  since 
the  will  was  made,  and  his  son  had  grown  to  the  .verge  of  manhood. 
With  these  changed  conditions,  with  the  laws  of  descent  and  distribu- 
tion making  ample  provision  for  his  wife,  for  his  estate  was  large,  is 
there  anything  in  the  fact  that  he  made  a  will  in  1891  inconsistent  with 
the  idea  that  he  might  desire  to  cancel  it  in  1901  ?  It  seems  to  me  en- 
tirely clear  that  the  evidence  in  this  case  does  not  meet  the  issue.  It 
shows  the  will  in  the  custody  or  possession  of  the  testator.  It  does 
not  show  that  it  was  ever  out  of  his  custody  or  control,  and  the  will 
as  presented  for  probate  is  canceled  by  one  of  the  methods  pointed  out 
by  the  statute.  Under  such  circumstances  the  presumption  of  revoca- 
tion by  the  testator  is  in  full  force,  and  the  verdict  of  the  jury, not  hav- 
ing the  suj^rt  of  evidence,  should  be  reversed. 

The  order  appealed  from  should  be  reversed,  and  a  new  trial  grant- 
«d,  with  costs  to  the  appellant  to  abide  the  result  of  the  final  trial. 


In  re  HOPKINS'  WILL. 
^Supreme  Conrt,  Appellate  Division,  Second  Department.    December  29,  1905.) 

Apfkai^-Dkoisiors  Rbtiewablb— Obdib  to  Show  Cause. 

Code  Civ.  Proc.  (  2679,  provides  tbat,  If  a  temporary  administrator 
neglects  to  make  a  deposit  of  funds  as  prescribed  In  the  last  section,  tbe 
surrogate  must,  on  the  application  of  a  person  Interested,  make  an  order 
directing  btm  to  do  so  forthwith,  or  to  show  cause  why  a  warrant  should 
not  Issue  against  bim.  Hold,  tbat  an  order  under  such  section  Is  not 
appealable. 

Hooker,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

Motion  by  Joseph  W.  Middlebrook,  special  guardian  of  Robert  E. 
Hopkins,  Jr.,  to  punish  Fanny  W.  Hopkins  for  contempt  for  failing 
to  comply  with  the  provisions  of  an  order  appointing  her  temporary 
administratrix  of  the  estate  of  Robert  E.  Hopkins,  deceased.  From  an 
order  to  show  cause,  said  Fanny  W.  Hopkins  appeals.    Dismissed. 

See  87  N.  Y.  Supp.  793. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS.  and  HOOKER,  JJ. 

Andrew  J.  Shipman  and  Clarence  S.  Davison,  for  appellant  Fanny 
W.  Hopkins. 

Frank  V.  Millard,  for  appellant  general  guardian. 
Joseph  W.  Middlebrook,  for  respondent  special  guardian. 

PER  CURIAM.  We  regard  the  order  appealed  from  in  this  case 
as  an  order  to  show  cause,  and  therefore  not  appealable.  See  section 
2679  of  the  Code  of  Civil  Procedure.  The  appeals  are  dismissed,  with- 
out costs,  and  the  proceedings  remitted  to  tiie  Surrogate's  Court  of 
Westchester  county  for  final  disposition. 

HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOODWARD,  and 
JENKS,  JJ.,  concur. 
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HOOKER,  J.  (dissenting).  On  the  9th  day  of  May,  1901,  Robert 
E.  Hopkins  died,  leaving  a  last  will  and  testament  in  which  Fanny  W. 
Hopkins  and  another  were  nominated  executors.  The  will  was  later 
admitted  to  probate,  but  the  decree  was  thereafter  reversed  by  the  Court 
of  Appeals  (Matter  of  Hopkins'  Will,  172  N.  Y.  360,  65  N.  E.  173,  65 
L.  R.  A.  96,  92  Am.  St.  Rep.  746),  and  a  few  days  after  the  reversal 
Fanny  W.  Hopkins  made  application  to  the  Surrogate's  Court  for 
letters  of  temporary  administration.  On  or  about  tfie  19th  of  Jan- 
uary, 1903,  an  order  was  made  by  that  court  appointing  her  tem- 
porary administratrix.  She  filed  the  oath  and  bond  required  in  the 
order.  It  was  also  there  provided  that  she  deposit  with  the  Far- 
mers' Loan  &  Trust  Company  any  moneys  belonging  to  the  estate  of 
the  decedent  that  might  come  into  her  hands.  Robert  E.  Hopkins,  Jr., 
is  the  infant  son  of  the  deceased  and  the  son  of  Fanny  W.  Hopkins, 
the  latter 's  widow.  He  was  at  the  time  of  his  father's  death,  and  still 
is,  an  infant.  Joseph  W.  Middlebrook  was  on  the  25th  day  of  May. 
1901,  duly  appointed  special  guardian  of  the  infant  in  the  proceedings 
for  the  probate  of  the  will.  These  are  still  pending,  and  he  has  con- 
tinued to  and  still  is  acting  in  the  capacity  of  such  special  guardian. 

Believing  that  the  temporary  administratrix  since  the  23d  day  of  March, 
1903,  had  not  complied  with  the  terms  of  the  decree  touching  the  de- 
posit of  moneys  in  the  Farmers'  Loan  &  Trust  Company,  Joseph  W. 
Middlebrook,  as  special  guardian  of  the  infant,  made  a  motion  on  the 
88th  day  of  October,  1904,  before  the  surrogate  of  Westchester  county 
to  punish  her  as  for  contempt  of  court  for  her  failure  to  comply  with 
those  provisions  of  the  order  appointing  her.  On  the  hearing  of  the 
motion  her  attorney  objected  to  the  proceedings  on  the  ground  that  the 
papers  on  which  the  order  was  sought  to  be  based  were  defective  and 
insufficient,  and  on  the  further  ground  that  the  special  guardian  was  not 
an  interested  party,  or  creditor  of  the  estate  of  Uie  decedent,  and  hence 
unauthorized  to  seek  to  compel  a  compliance  with  the  order  in  question. 
Section  2678  of  the  Cofle  of  Civil  Procedure  provides: 

"A  temporary  administrator,  appointed  as  prescribed  In  this  article,  most, 
within  ten  days  after  any  money  belonging  to  the  estate  comes  Into  his 
bands,  deposit  It  as  prescribed  In  fbls  section." 

And  section  2679  of  the  Code  of  Civil  Procedure  provides : 

"If  a  temporary  administrator  neglects  to  make  a  deposit,  as  prescribed  io 
the  last  section,  within  the  time  limited,  the  surrogate  must,  upon  the  applica- 
tion of  a  creditor  or  person  interested  In  the  estate,  accompanied  with  satis- 
factory proof  of  the  neglect,  make  an  order,  directing  him  to  do  so  forthwltli. 
or  to  show  cause,"  etc. 

The  contention  of  Mrs.  Hopkins,  the  temporary  administratrix,  that 
the  special  guardian  might  not  move  against  her  in  the  premises  be- 
cause the  application  may  be  made  only  by  a  creditor  or  person  in- 
terested in  the  estate  and  that  he  is  neither  of  these,  seems  to  be  well 
founded.  The  special  guardian,  of  course,  does  not  claim  to  be  a 
creditor  of  the  estate ;  and  that  he  is  not  a  person  interested  therein  is 
the  result  of  logical  reasoning.  The  Code  of  Civil  Procedure  has  de- 
fined the  meaning  of  the  words  "persons  interested  in  the  estate."  Sec- 
tion 2514,  subd.  11,  says : 
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"Tbe  expression,  'person  Interested,'  where  It  is  used  in  connection  with  an 
estate  or  a  fund,  includes  every  person  entitled,  either  absolutely  or  contin- 
gently, to  share  In  the  estate  or  the  proceeds  thereof,  or  In  the  fund,  as  hus- 
band, wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee,  or  otherwise, 
except  as  a  creditor." 

The  obligation  of  the  special  guardian  extends  to  the  care  and  protec- 
tion of  the  interests  of  the  infant  that  arise  touching  his  legal  status, 
rights,  and  privileges  in  the  proceedings  in  which  the  special  guardian 
may  be  nominated.  Generally  he  has  no  duty  whatever  to  discharge* 
in  reference  to  the  estate  of  the  testator.  Matter  of  Will  of  Budlong, 
100  N.  Y.  203,  3  N.  E.  334;  Matter  of  Ruppaner's  Will,  7  App.  Div.  11, 
39  N.  Y.  Supp.  763.  And  yet  the  provisions  of  section  2U79  are  evi- 
dently not  meant  to  limit  the  power  of  the  surrogate -to  control  the 
conduct  of  persons  acting  under  decrees  made  by  him.  Before  the 
enactment  of  that  section  there  was,  and  it  must  be  held  there  still  re- 
sides, in  the  Surrogate's  Court  inherent  power  to  compel  obedience 
to  the  terms  of  such  decrees,  and  he  may  of  his  own  motion,  if  the  fact 
is  properly  established,  make  an  order  such  as  the  one  appealed  from, 
that  the  temporary  guardian  forthwith  deposit  with  the  trust  company 
all  moneys  belonging  to  the  estate  or  show  cause  why  a  warrant  of  at- 
tachment should  not  issue  against  her. 

The  contention  of  the  appellant,  however,  that'the  papers  on  which 
the  motion  was  made  were  insufficient,  is  entitled  to  controlling  weight. 
The  order  appealed  from  appears  to  have  been  made  upon  facts  claimed 
to  be  established  by  the  affidavit  of  Joseph  W.  Middlebrook,  and  his 
affidavit  is  insufficient,  in  such  a  proceeding  as  this,  to  establish  the  fact 
that  since  the  33d  day  of  March,  1903,  Fanny  W.  Hopkins  has  failed, 
neglected,  and  refused  to  comply  with  the  direction  of  the  surrogate 
in  reference  to  the  deposit  of  moneys  belonging  to  the  estate  with  the 
Farmers'  Loan  &  Trust  Company.  This  fact  he  alleges  upon  informa- 
tion and  belief  in  his  affidavit.  He  next  makes  the  positive  aver- 
ment upon  his  own  knowledge  that  she  has  received  as  such  temporary 
administratrix  the  amount  of  about  $25,000  per  annum,  and  then  avers  that 
his  information  in  regard  to  the  deposits  with  the  trust  company  "was 
obtained  from  a  conversation  had  this  day  with  Samuel  Sloan,  Jr.,  the 
secretary  of  said  Farmers'  Loan  &  Trust  Company,  at  the  office  of  the 
said  company  No.  22  William  street,  New  York  City."  The  conversa- 
tion itself  is  not  related,  and  there  is  a  total  absence  of  any  reason  why 
the  affidavit  of  Sloan  himself  was  not  procured  for  the  purpose  of 
establishing  the  fact  that  is  sought  to  be  shown  in  this  hearsay  manner. 

Especially  because  of  the  failure  to  state  the  reason  why  Sloan's  dep- 
osition does  not  appear,  the  affidavit  is  insufficient  and  the  record  does 
not  contain  legal  proof  that  Mrs.  Hopkins  has  not  complied  with  the 
direction  of  the  surrc^fate  in  relation  to  the  deposit  of  moneys.  It  has 
long  been  the  practice  in  this  state,  where  statements  in  affidavits  are 
made  upon  information  and  belief,  to  require  good  reasons  to  be 
given  why  the  deposition  of  the  party  who  is  able  to  speak  from  posi- 
tive knowledge  is  not  supplied.  It  was  said,  in  Whitlock  v.  Ro^,  5 
How.  Prac.  143,  by  the  New  York  General  Term,  that: 

"So  far  as  the  facts  may  be  within  the  knowledge  of  the  plalntllT,  such 
as  the  existence  of  the  debt  and  the  manner  In  which  it  was  contracted,  they 
ina<<t  be  stated  positively ;  but,  so  far  as  they  necessarily  rest  on  Information 
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derived  from  others,  they  may  be  so  stated,  when  the  sources  and  natare  of  the 
Information  are  particularly  set  out,  and  good  reason  Is  given  why  a  posltire 
statement  of  them  cannot  t>e  procured." 

In  Acker,  Merrall  &  Condit  v.  Sasmisch,  35  Misc.  Rq).  415,  54  N. 
Y.  Supp.  937,  it  is  said : 

"The  two  affldaTlts  purporting  to  support  the  attachment  upon  this  groond 
did  not  contain  the  necessary  allegations  upon  the  knowledge  of  the  affiants, 
but  stated  them  upon  information  and  belief  without  giving  the  names  of 
'  the  persons  from  whom  such  information  was  derived  or  stating  the  reason 
why  such  persons'  affidavits  wer&  not  submitted.  This  omission  Is  fatal  to 
the  attachment  and  called  for  Its  vacation." 

In  People  v.  Snaith,  67  Hun,  332, 10  N.  Y.  Supp.  589,  it  was  held  that, 
where  positive  affidavits  of  parties  having  knowledge  of  the  facts  are 
not  produced,  the  failure  to  do  so  must  be  satisfactorily  explained; 
and  the  court  said : 

"The  nonproductlon  of  the  affidavits  of  persons  whose  knowledge  of  ttie 
facts  Is  relied  upon  should  be  satisfactorily  excused.  When  the  plaintiff 
resorts  to  methods  most  liable  to  mistakes,  he  should  take  the  more  care  to 
guard  against  them.  It  is  believed  that  these  views  are  supported  by  a  great 
weight  of  authority,  and  are  as  liberal  to  the  plaintiff  as  can  well  consist  with 
a  proper  regard  for  the  right  of  personal  liberty.  Martin  v.  Gross  (Super. 
Ct.  N.  Y.)  4  N.  X.  Supp.  387;  Thompson  v.  Best  (Sup.)  4  N.  Y.  Supp.  229; 
Craiidall  v.  Bryan,  16  How.  Prac.  48;  Whltlock  v.  Roth,  5  How.  Prac.  143; 
De  Nlerth  v.  Sidner,  25  How.  Prac.  419 ;  Roderlgas  v.  East  Klver  Savings  Inst.. 
76  N.  Y.  .316,  323,  32  Am.  Rep.  309 ;  Bennett  v.  Edwards,  27  Hun,  352 ;  Hal- 
lock  T.  Van  Camp,  55  Hun,  1,  8  N.  Y.  Supp.  588." 

It  was  held  in  Yates  v.  North,  44  N.  Y,  271,  that,  where  the  affi- 
davits are  made  on  information  only,  they  are  unavailing  unless  it 
be  shown  that  the  persons  from  whom  the  affiants  profess  to  have  ob- 
tained the  information  be  absent,  and  their  affidavits  cannot  be  ob- 
tained, and  this  case  is  cited  as  an  authority  upon  a  similar  question  in 
Steuben  County  Bank  v.  Alberger,  78  N.  Y.  252.  In  Abrams  v,  Lavine, 
90  Hun,  566,  35  N.  Y.  Supp.  881,  the  plaintiff,  to  support  an  attachment, 
relied  upon  his  affidavit  of  the  statement  of  one  Aronsen,  but  it  was 
held  that  the  affidavit  was  insufficient  because  the  plaintiff  failed  to 
give  any  sufficient  reason  why  Aronsen's  affidavit  was  not  produced. 
In  the  more  recent  case  of  Rolker  v.  Gonzalez,  26  App.  Div.  96,  48 
N.  Y.  Supp.  1015,  decided  in  this  department,  the  plaintiff  appealed 
from  an  order  vacating  his  order  of  arrest  in  an  action  for  libel.  The 
order  was  affirmed;  this  court  holding  the  affidavit  to  be  defective 
for  assigning  no  reason  why  the  affidavit  of  Guerra,  whose  statement 
plaintiff  had  incorporated  in  his  own  affidavit,  was  not  presented  to 
the  court.  See,  also,  Bennett  v.  Edwards,  27  Hun,  352,  and  De  Nierth 
V.  Sidner,  25  How.  Prac.  419.  Buell  v.  Van  Camp,  119  N.  Y.  160, 
23  N.  E.  538,  is  not  authority  to  the  contrary;  for  in  that  case  the 
plaintiff's  affidavit  referred  to  and  made  a  part  thereof  affidavits  of 
others,  and  assigned  them  as  the  sources  of  his  knowledge  and  the 
grounds  of  his  belief,  and,  even  in  one  of  those  affidavits,  it  was  stated 
that  the  affidavit  of  a  third  person,  from  whom  the  affiant  received  some 
information,  was  not  obtainable  for  reasons  there  given. 

Because,  therefore,  the  surrogate  has  made  an  order  directing  the 
temporary  administratrix  to  deposit  moneys,  or  show  cause  why  a  war- 
rant of  attachment  should  not  issue  against'  her,  without  any  legal  evi- 


Digitized  by 


Google 


Sup.  Ct)  OOTT  T.  BBOOKLTN  HEIGHTS  B.  OO.  945 

dence  before  him  that  she  has  failed  to  do  so,  his  action,  though  taken 
upon  his  own  initiative,  was  unwarranted,  and  the  order  must  be  re- 
versed. Because  the  special  guardian  was  without  authority  to  inter- 
fere in  this  branch  of  the  administration  of  the  estate  of  the  decedent, 
and  has  attempted  to  usurp  the  functions  of  other  officers  of  the  court 
whose  duty  it  is  to  protect  the  infant's  share  of  the  decedent's  estate, 
the  costs  of  this  successful  appeal  by  the  administratrix  from  the  order 
made  in  the  proceedings  instituted  by  him  should  be  paid  by  him  per- 
sonally. 


(110  App.  Dtv.  18.) 

GOTT  T.  BROOKLYN  HEIGHTS  R.  00. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29,  1906.) 

1.  Cabbikbs— Stbkxt  Raii.boad»— Injttbies  to  Passbroebs— Neoligeroe. 

Wbere,  in  an  action  agalnBt  a  street  railway  company  for  injuries  to  a 
passenger  occasioned  by  tbe  rear  and  forward  cars  coming  In  contact 
on  their  ronndlng  a  cnrve,  there  was  no  proof  that  the  cars  were  Im- 
properly constrncted  or  lacked  any  guard  which  conld  prevent  the  ac- 
cident, or  that  emch  a  contact  of  cars  had  occnrred  under  similar  clr- 
cnmstances,  or  that  any  accident  had  happened  from  that  cause,  tbe  use 
of  the  cars  did  not  iastUy  an  Imputation  of  negligence  on  the  company's 
part 

Z  Samz. 

Nor  did  It  Justify  a  finding  that  tbe  accident  was  the  probable  result 
of  tbe  conditions  shown. 

8.  Saxb. 

Where  there  was  no  proof  in  such  a  case  that  tbe  running  of  the  cars 
around  the  curve  at  the  speed  attained,  or  at  any  speed,  was  likely  to 
result  in  contact  of  connected  cars,  nor  proof  of  any  lack  of  due  care  in 
the  management  of  the  cars,  but  there  was  evidence,  based  on  experience 
and  ezx)eriments,  that  such  a  contact  under  such  conditions  was  physi- 
cally impossible,  a  finding  of  actionable  negligence  was  unauthorized. 

Hlrscbberg,  P.  J.,  and  Bartlett  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Edward  A.  CJott  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  defendant 
appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

I.  R.  Oeland,  for  appellant 
William  P.  Maloney,  for  respondent 

JENKS,  J.  The  action  is  for  negligence.  The  plaintiff  complains 
that  as  a  passenger  on  the  platform  of  the  defendant's  car  he  rested 
his  hand  upon  an  upright  stanchion  while  the  train  was  rounding  a 
sharp  curve,  and  that  his  car  and  the  forward  car  came  together  and 
crushed  his  hand.  The  negligence  attributed  is  defective  construction 
and  operation.  There  is  no  proof  that  any  part  of  either  car  was 
defective  or  broke  or  gave  way.  There  is  no  proof  that  the  con- 
struction of  the  cars  was  improper,  or  that  they  lacked  any  guard  or 
device  which  could  prevent  or  would  tend  to  prevent  such  an  accident. 
96N.Y.S.— 00 
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There  is  no  proof  that  such  a  contact  from  such  cars  under  similar 
circumstances  had  ever  been  known.  There  is  no  proof  that  any 
accident  ever  happened  from  such  cause,  or  that  any  complaint  had 
ever  been  made  as  to  the  danger  or  possibility  thereof.  Therefore  the 
mere  use  of  such  cars  with  such  construction  does  not  justify  imputa- 
tion of  negligence.  Lafflin  v.  Buffalo  &  Southwestern  R.  R-  Co., 
106  N.  Y.  136,  12  N.  E.  599,  60  Am.  Rep.  433,  and  authorities 
cited;  Frobisher  v.  Fifth  Avenue  Transportation  Co.,  151  N.  Y.  431, 
45  N.  E.  839. 

Further,  I  think  that  the  accident  is  not  shown  to  be  the  reasonable, 
natural,  and  probable  result  of  a  condition  or  situation  which  should 
have  been  foreseen  by  the  defendant  in  the  exercise  of  the  care  re- 
quired of  it  under  the  circumstances.  Ayers  v.  Rochester  Railway  Co., 
156  N.  Y.  104,  50  N.  E.  960 ;  Fahner  v.  Brooklyn  Heights  R.  R.  Co.. 
86  App.  Div.  488,  83  N.  Y.  Supp.  815;  McKenzie  v.  Waddell  Coal 
Co.,  89  App.  Div.  415,  85  N.  Y.  Supp.  819.  There  was  no  proof 
that  the  running  of  such  cars  around  this  curve  at  the  speed  at- 
tained (2J4  to  3  miles  an  hour),  or  at  any  speed,  was  likely  to 
result  in  contact  of  connected  cars.  On  the  contrary,  there  is  evi- 
dence, based  upon  experience  and  experiments,  that  such  a  contact 
under  such  conditions  between  such  cars,  was  physically  impossible. 
There  was  no  proof  of  any  lack  of  due  care  in  the  management  or 
operation  of  this  train. 

I  think  that  the  judgment  and  order  must  be  reversed  and  a  new 
trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted:  CQgts  to  abide  the 
event.  All  concur,  except  HIRSCHBERO,  P.  J.,  and  BABTLETI;  X,  who 
dissent 


ROSE  et  al.  T.  MERCHANTS'  TRUST  CO. 
(Supreme  Court,  Special  Term,  New  Tork  County.    September  8,  1905.) 

1.  BQtriTT— Answer— Defense— Remedy  at  Law. 

In  equity,  the  defense  that  an  adequate  remedy  exists  at  law  most  be 
pleaded. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19,  Cent.  Dig.  Equity,  H  173. 
174,  176.] 

2.  Parties— Deihect— Mode  ov  Objection— Dbmobres. 

By  the  express  provisions  of  Code  Civ.  Pi-oc.  f  488,  a  defec-t  of  parties 
appearing  on  the  face  of  the  complaint  may  be  taken  advantage  of  by 
demurrer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87,  Cent  Dig.  Parties,  i  115.] 

3.  Same— Arswbb. 

By  the  express  provisions  of  Code  Civ.  Proc.  g  488,  a  defect  of  parties, 
not  appearing  on  the  face  of  the  complaint,  Is  to  be  taken  advantage  of 
by  answer. 

[Ed.  Note. — For  caaes  In  point,  see  vol.  37,  Cent  Dig.  Parties,  {  US.] 

4.  Sake— Waives  of  Detects. 

By  the  express  provisions  of  Code  Civ.  Proc.  f  499,  a  defect  of  part!e«. 
not  taken  advantage  of  by  demurrer  or  answer.  Is  waived. 

[Ed.  Note.— For  cases  in  point,  see  vol.  37,  Cent  Dig.  Parties,  H  1C7, 
170,  171.1 
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S.  SAi.E»—Rxsoi88Ton— Proof  or  Damage. 

One,  who  was  Induced  to  purchase  bonds  by  fraudulent  representations, 
might  maintain  an  action  for  rescission  without  any  showing  of  damage. 

6b  Sakx— Fraud— RiorEDiKS. 

Where  one  has  been  induced  by  fraudulent  represmitatlons  to  purchase 
property,  on  a  discovery  of  the  fraud  he  has  a  right  to  pursue  either 
(me  of  two  altematlTes,  restore  what  he  has  received  and  claim  restora- 
tion to  his  former  position,  or  keep  the  property  and  sue  for  damages. 

7.  Samis— Rgsoibsion— ExKRCiss  or  Right. 

The  right  of  a  purchaser  to  rescind  for  fraudulent  represoitatlons  by 

the  seller  must  be  exercised  Immedlutely  upon  the  discovery  of  the  fraud. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  43,  Cent  Dig.  Sales.  {  318.] 

8.  Corporations— SALS  or  Bonos — Underwritino  Agreements. 

Defendant  trust  company,  with  which  bonds  were  pledged,  by  fraudu< 
lent  representations  induced  plaintiff  to  become  a  party  to  the  under- 
writing of  the  bonds,  which  have  been  delivered  to  another  trust  com- 
pany, which  acted  as  the  "syndicate  manager,"  and  which  made  a  loan 
to  the  corporation  Issuing  the  bonds.  On  discovery  of  the  fraud,  plaintiff 
paid  the  syndicate  manager  for  his  bonds  and  tendered  them  to  de- 
fendant Held,  that  the  payment  to  the  syndicate  manager  did  not 
amount  to  a  ratification,  precluding  plaintiff  from  maintaining  an  action 
for  rescission. 

9.  &Ai(x— Action  fob  Rescission — Parties. 

The  suit  might  be  maintained  against  defendant  alone,  neither  the 
syndicate  manager  nor  the  corporation  issuing  the  bonds  being  necessarj 
parties;  it  appearing  that  the  bonds  were  held  by  defendant  as  security 
for  a  demand  note  with  power  of  sale,  and  that  defendant  received  the 
proceeds  of  the  note. 

10.  Sajie— Fraud — Evidkncx. 

Where  defendant  trust  company,  which  held  the  bonds  of  a  corporation 
as  collateral  to  secure  a  demand  note,  induced  plaintiff  to  become  a 
party  to  the  underwriting  of  the  bonds  by  concealing  the  fact  of  the 
pledge,  by  stating  that  the  proceeds  of-  the  bonds  were  to  be  used  for  cor- 
porate Improvements,  when  as  a  matter  of  fact  they  were  to  be  used  to 
liquidate  a  portion  of  the  loan,  and  by  falsely  representing  that  the  sale  of 
the  bonds  at  par  had  been  practically  closed,  there  was  such  fraud  as 
Justified  rescission  by  plaintiff. 

Action  by  William  R.  Rose  and  another  against  the  Merchants'  Trust 
Company.    Judgment  in  favor  of  plaintiff. 

Henry  B.  B.  Stapler,  for  plaintiff. 

CLARKE,  J.  Prior  to  1901  there  were  in  existence  in  Rutland,  Vt., 
certain  corporations,  to  wit,  the  Rutland  Street  Railway  Company,  the 
Chittenden  Power  Company,  organized  to  acquire  lands  and  build  dams 
storage  reservoirs,  pipe  lines,  power  stations,  etc.,  for  the  manufacture 
and  sale  of  electric  power,  and  the  People's  Gaslight  Company,  with  the 
right  to  furnish  light  and  power,  both  by  gas  and  electricity.  An  im- 
provement of  these  properties  had  been  attempted  and  engineered  by 
one  Burgett,  who  had  organized  the  Vermont  Electric  Securities  Com- 
pany. Upon  the  securities  of  these  companies,  and  especially  the  bonds 
of  the  Rutland  Street  Railway  Company,  the  Merchants'  'Trust  Com- 
pany had  advanced  by  way  of  loans  very  considerable  sums  of  money. 
It  had  sent  as  its  agent  to  Rutland  almost  continuously  throughout 
1901  one  Paul  M.  Mowry,  who  was  and  had  been  regularly  employed 
by  it  on  a  salary  as  electrical  expert  and  adviser  on  such  enterprises  as 
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it  was  loaning  money  to,  to  inform  it  as  to  the  properties  and  to  see 
that  the  moneys  loaned  by  the  defendant  were  used  for  the  purposes 
advanced,  to  wit,  the  improvement  of  these  properties.  By  the  spring 
of  1902  the  Merchants'  Trust  Company  had  advanced  to  this  enterprise 
■ot  far  from  $600,000.  Among  other  collateral  security  it  held,  upon 
the  usujd  form  of  collateral  stock  notes,  $418,000  of  the  bonds  of  the 
Rutland  Street  Railway.  The  Bui^ett  scheme  of  a  holding  company 
proved  a  failure.  As  was  testified,  it  was  put  an  end  to  before  the 
courts  took  a  hand.  A  new  corporation,  known  as  the  Chittenden 
Development  Company,  was  organized  under  the  laws  of  the  state  of 
New  York,  with  an  authorized  capital  of  $100,000,  to  take  over  these 

Properties,  their  obligations  and  contracts.    As  testified  to  by  Mr. 
'uttle,  one  of  its  incorporators : 

"The  Chittenden  Development  Company  was  organized  re&IIy  to  take'tbe 
place  of  tbe  Vermont  Electric  Securities  Company.  It  was  a  kind  of  a  holding 
company.  When  it  was  organized,  agreements  were  entered  Into  wb^eby  the 
Chittenden  Deyelopment  Company  purchased  from  the  Vermont  Secarlties 
Company  all  right,  title,  and  Interest  in  and  to  the  bonds  and  stocka  which 
that  company  held  of  the  three  Rutland  companies.  The  Merchants'  Trust 
Company  consented  to  the  change  of  ownership,  that  the  Chittenden  Develoiv 
ment  Company  might  step  into  the  shoes  of  the  Vermont  Electric  Secarlties 
Company  and  be  the  debtor." 

The  certificate  of  incorporation  of  the  Chittenden  Development  Com- 
pany was  filed  April  7,  1902,  and  the  first  meeting  of  incorporators  for 
organization  was  on  May  12,  1902.  The  incorporators  were  Paul  M. 
Mowry,  the  employ^  of  the  defendant  hereinbefore  alluded  to,  Ezra 
A.  Tuttle,  and  his  law  partner,  Charles  N.  Flint,  the  attorneys  of  tiie 
defendant  The  new  corporation  was  given  office  room  in  the  law  office 
of  said  attorneys.  At  the  first  meeting  of  the  board  of  directors  Mowry 
was  elected  president,  Flint  secretary,  and  John  B.  Grant,  the  secretary 
of  the  Merchants'  Trust  Company,  treasurer.  At  the  same  meeting 
$800  was  paid  in  by  Mowry  for  the  eight  shares  of  stock  issued  to  him, 
and  $100  each  by  Flint  and  Tuttle  for  one  share  issued  to  each  of  them, 
which  sums  made  up  the  $1,000  required  by  the  certificate  of  incorpora- 
tion to  enable  the  company  to  commence  business,  and  immediately  the 
bill  of  Mowry  for  $1,085,  for  incorporating  expenses,  was  approved  and 
ordered  paid.  At  the  same  meeting  the  board  authorized  contracts 
with  the  Vermont  Electric  Securities  Company  in  relation  to  stock  and 
bonds  of  the  Rutland  Street  Railway  Company,  and  to  stock  and  bonds 
of  the  Chittenden  Power  Company,  assuming  the  liabilities  and  agreeing 
to  carry  on  the  contracts  of  said  companies.  It  also  agreed  to  purchase 
from  one  Morhaus  $100,000  of  the  bonds  of  the  People's  Gaslight  Com- 
pany for  $99,000  shares  of  the  capital  stock  of  the  Chittenden  Develop- 
ment Company,  being  its  entire  capital  stock,  less  the  10  shares  required 
to  qualify  directors.  The  certificate  for  said  990  shares  was  on  May  12, 
1902,  issued  to  K.  C.  Morhaus.  It  was  by  him  indorsed  to  Ronald 
K.  Brown,  the  brother-in-law  of  Mr.  Langdon,  the  president  of  the 
Merchants'  Trust  Company.  Mr.  Brown  was  one  of  the  attorneys 
of  the  trust  company.  He  succeeded  Mowry  as  president  of  the  Chit- 
tenden Development  Company.  He  testified  that  he  paid  nothing  for 
the  990  shares  of  his  company's  stock,  that  Mr.  Langdon  asked  him  to 
have  the  stock  put  in  his  name,  and  that  he  did  not  know  whom,  as 
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owner  of  record,  he  represented,  w  who  was  the  real  owner  of  the  stock. 
At  this  same  meeting  the  board  resolved  for  $30,000  shares  of  the  cap- 
ital stock  of  the  People's  Gaslight  Company  to  take  up  the  note  of  the 
Vermont  Electric  Securities  CSmpany  to  the  Merchants'  Trust  Com- 
pany, dated  June  25,  1901,  for  $24,000,  with  interest  At  the  next 
meeting  of  the  board  on  June  17, 1902,  it  was  resolved  that  the  company 
make  its  note  to  the  Merchants'  Trust  Company  for  $547,379.59,  for 
principal  and  interest,  to  take  up  the  promissory  notes  given  by  Henry 
W.  Burgett,  the  Vermont  Securities  Company,  and  the  Chittenden  De- 
velopment Company  at  various  times  heretofore  on  the  following  col- 
lateral: $300,000  Chittenden  Power  Company  bonds,  $970,000  Chit- 
tenden Power  Company  stock,  $418,000  Rutland  Street  Railway  Com- 
pany bonds,  $677,800  Rutland  Street  Railway  Company  stock,  $100,- 
000  People's  Gaslight  Company  bonds,  $70,000  People's  Gaslight  Com- 
pany stock,  and  also  its  promissory  note  to  the  Merchants'  Trust  Com- 
pany for  $24,572  to  take  up  the  note  of  the  Vermont  Electric  Securities 
Company  for  $24,000  and  mterest  on  same  collateral.  Thus  the  indebt- 
edness was  turned  over  and  the  new  company  became  debtor  to  the  Mer- 
chants' Trust  Company  in  the  sum  of  $571,951.59,  secured  by  the  same 
collateral  which  was  already  in  the  possession  of  the  Merchants'  Trust 
Comi>any.  At  this  same  meeting  Brown  became  president  instead  of 
Mowry,  and  Charles  J.  Theuner,  an  employe  of  the  Central  National 
Bank,  of  which  Mr.  Langdon  was  also  president,  became  treasurer,  in- 
stead of  Grant.  Subsequently  the  mortgage  on  the.  Rutland  Street 
Railway  Company,  by  consent  of  all  parties,  was  increased  from  $500,- 
000  to  $1,000,000,  $500,000  of  the  bonds  being  deposited  in  lieu  of  the 
$418,000  held  by  the  defendant,  and  the  railway  company  agreed  to  give 
$158,000  of  the  new  bonds  and  $500,000  of  its  stock  as  additional  com- 
pensation to  the  Chittenden  Development  Company  for  building  an 
extension  to  its  road.  This  $158,000  of  bonds  were  also  pledged  as 
collateral  with  the  Merchants'  Trust  Company,  making  the  total  of 
$658,000  held  by  it  as  collateral  security  to  notes  given  by  the  Chitten- 
den Development  Company  at  the  time  of  the  events  which  are  the 
subject-matter  of  this  suit.  By  the  end  of  September,  1902,  the  Chitten- 
den Development  Company  was  indebted  to  the  Merchants'  Trust  Com- 
pany in  about  $800,000.  The  capital  of  the  Merchants'  Trust  Com- 
pany was  $500,000,  its  surplus  $300,000.  It  had  two  other  loans  out- 
standing, aggregating  about  $800,000  each — one  to  the  Richmond  en- 
terprise and  the  other  to  the  Hudson  Valley  enterprise.  The  plaintiffs 
are  attorneys  at  law  in  this  city,  and  kept  deposit  accounts  and  had  other 
business  relations  with  the  defendant,  which  is  a  trust  company.  Mr. 
Putzel  had  a  personal  acquaintance  with  Mr.  Langdon,  its  president, 
who  introduced  Mr.  Mowry  to  him,  and  told  him  that  Mowry  was  there 
to  take  charge  of  getting  business  for  the  company  in  the  way  of  secur- 
ing corporate  enterprises  which  they  were  to  float  or  handle,  and  get 
them  to  become  trustees  on  trust  mortgages,  and  all  business  of  that 
character  usually  done  by  a  trust  company. 

The  conclusion  reached  by  me  from  all  the  evidence  is  that  Mowry 
is  to  be  regarded  as  the  duly  authorized  agent  of  the  defendant  in  the 
transaction  at  bar.  In  September,  1902,  Mowry  had  an  interview  with 
Mr.  Putzel.    He  said  he  had  come  on  behalf  of  the  Merchants'  Trust 
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Company  to  interest  Putzel  in  a  syndicate  which  the  trust  company 
was  getting  up  for  the  purpose  of  underwriting  the  bonds  of  the  Rut- 
land Street  Railway  Company  that  were  owned  by  the  Chittenden 
Development  Company ;  that  tfie  trust  company  and  its  directors  were 
going  to  become  underwriters  themselves  to  this  syndicate;  and  that 
there  was  a  little  of  it  left,  and  they  offered  him  some  of  it— ^0,000 — 
to  evidence  their  appreciation  of  the  kindness  he  (Putzel)  had  shown 
them  from  time  to  time.  Mowry  said  that  the  Rutland  Street  Railway 
Company  was  a  road  in  actual  operation  at  Rutland,  Vt.,  running  a  cer- 
tain number  of  miles  of  road ;  that  there  was  also  there  a  gas  company 
and  a  power  company,  and  that  the  Chittenden  Development  Company 
was  developing  those  enterprises ;  that  they  owned  practically,  and  con- 
trolled practically,  all  of  the  stocks  and  bonds  of  the  Rutland  Street  Rail- 
way Company,  of  the  gas  company,  and  of  the  power  company ;  that  at 
that  time  the  Chittenden  Development  Company  was  introducing  various 
betterments  by  the  way  of  rolling  stock,  etc. ;  that  was  their  contract  to 
do  these  things,  and  they  were  actually  working  at  it  at  that  time ;  that 
they  intended  to  extend  the  lines  of  the  road,  so  that  they  would  reach 
points  which  would  afford  very  considerable  increase  of  traffic  to  the 
company ;  that  they  also  intended  to  develop  the  power  company,  so  that 
the  street  railway  company  would  get  its  power  directly  from  this  power 
company,  which  was  controlled  by  the  Chittenden  Development  Com- 
pany ;  that  they  needed  $510,000  for  the  purpose  of  making  all  these  im- 
provements and  betterments  to  the  road  and  of  improving  the  rolling 
stock  and  extending  the  lines,  perfecting  the  power  so  that  they  could 
have  their  own  power.     He  said : 

"Here  is  the  underwriting  agreement  You  can  read  that,  and  read  all 
almnt  these  companies  in  there  and  the  statement  I  am  giving  yoa  now." 

He  said,  further : 

"You  never  will  be  called  upon  for  this  money,  because  we  have  practically 
perfected  our  negotiations  for  a  sale  of  these  bonds,  and  you  are  going  to 
get  a  profit  of  $7,500  within  a  few  weelcs,  and  you  will  get  $50,000  worth  of 
stock,  and  the  stock  will  be  good  when  these  improvements  are  all  made,  be- 
cause the  stock  will  pay  a  dividend  beyond  question." 

He  said  that  he  had  practically  closed — perfected — ^the  negotiations 
for  the  sale  of  those  bonds  at  par.  They  were  to  be  underwritten  at  85. 
He  called  Mr.  Putzel's  attention  to  the  point  that,  before  the  Merchants' 
Trust  Company  would  undertake  to  bring  out  any  such  syndicate  agree- 
ment as  this,  they  had  satisfied  themselves  in  itie  first  place  that  the 
property  itself  was  an  excellent  proposition,  they  had  sent  their  experts 
up  there,  they  had  got  all  the  particulars  concerning  it,  and  they  were  ab- 
solutely satisfied  that  the  company  was  being  equipped  in  the  most  mod- 
em improved  way,  and  that  the  traffic  which  the  Rutland  Street  Railway 
Company  would  get  would  be  so  great  that  the  stock  would  pay  a  divi- 
dend ;  that  they  would  not  for  a  moment  touch  a  thing  of  this  kind  unless 
they  had  made  this  previous  examination,  and  their  own  directors  were 
so  satisfied  that  this  property  was  in  this  condition  that  they  themselves 
had  taken  up  with  the  Merchants'  Trust  Company  nearly  all  of  the 
underwriting.  As  matter  of  fact,  before  Putzel  signed  the  paper  the 
Merchants'  Trust  Company  had  signed,  as  well  as  a  large  number  of 
its  directors.     Mr.  Putzel  testified  that  he  relied  upon  the  truth  of  the 
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statements  contained  in  the  prospectus,  that  he  would  not  have  signed 
had  he  not  believed  in  the  truth  of  those  statements,  that  he  signed  the 
agreement  relying  on  the  statements  made  by  Mowry,  and  that  he 
absolutely  believed  those  statements  to  be  true.  He  testified  that  he 
did  not  know  that  the  bonds  of  the  Rutland  Street  Railway  Company 
were  held  as  collateral  to  a  loan  by  the  defendant ;  that  it  held  in  pledge 
a  very  large  part  of  all  the  property  of  the  Chittenden  Development 
Company ;  nor  did  he  know  that  the  Chittenden  Development  Company 
was  in  debt  to  defendant  in  upwards  of  $600,000;  nor  tljat  the  Rutland 
Street  Railway  Company  was  indebted  to  the  Merchants'  Trust  Com- 
pany. 

The  syndicate  agreement,  after  reciting  the  purposes  of  the  incorpora- 
tion of  the  Chittenden  Development  Corripany,  states : 

"It  has  entered  Into  various  contracts  with  the  above-mentioned  companies 
for  the  improvement,  extension,  completion,  and  betterment  of  the  several 
properties,  and  has  up  to  August  1,  1902,  invested  In  excess  of '{700,000  in  this 
work." 

It  then  recites  its  ownership  of  the  stock  and  bonds  of  the  various 
companies  and  proceeds: 

"Whereas,  the  ownership  of  the  above  securities  gives  to  the  Chittenden 
Development  C!ompany  the  absolute  management  and  control  of  the  atwve- 
mentloned  properties ;  and  whereas,  the  Chittenden  Development  Company  re- 
quires the  sum  of  about  $510,000  to  complete  its  contracts  with  the  above- 
mentioned  companies  to  extend,  develop,  and  operate  the  properties ;  and 
whereas,  it  is  considered  desirable  and  expedient  that  the  Chittenden  De- 
velopment Company  shall  temporarily  procure  the  said  sum  of  $510,000  as  a 
loan. on  its  corporate  promissory  note  or  notes  secured  by  $600,000  par  value 
of  Rutland  Street  Railway  Company  first  mortgage  bonds  deposited  as  col- 
lateral security  to  said  note  or  notes;  and  whereas.  It  Is  necessary  that  the 
value  of  said  securities  shall  be  established  and  guarantied  by  an  underwriting 
syndicate  of  responsible  subscribers,  agreeing  to  take  and  pay  for  said  securi- 
ties on  or  before  the  maturity  date  of  said  promissory  note  or  notes :  •  •  • 
This  agreement  •  •  »  between  the  Chittenden  Development  Company  and 
the  several  persons,  etc.,  whose  signatures  are  annexed,  parties  of  the  second 
part,  and  the  Knickerbocker  Trust  Company,  hereinafter  called  the  'Syndicate 
Manager,'  party  of  the  third  part,  witnesseth :  •  •  •  That  the  Chittenden 
Development  Company  is  the  owner  of  and  has  sold  and  hereby  agrees  to 
deliver  to  the  Syndicate  Manager,  upon  demand  therefor,  the  number  of  Rut< 
land  Street  Railway  first  mortgage  bonds  set  opposite  the  signatures  of  the 
subscribers,  together  with  an  amount  of  the  capital  stock  of  the  Rutland  Street 
Railway  Company  equal  to  100  per  cenfc  of  the  par  value  of  said  b<Mids  at  the 
price  of  85  per  cent,  of  the  par  value  of  said  bonds.  This  each  of  the  sub- 
scribers, for  himself  only,  and  not  for  any  or  either  of  the  others,  hereby 
agrees  to  and  with  the  parties  hereto  and  with  the  subscribers  to  purohnse 
and  take  and  pay  for  on  March  1.  1903,  or  thereafter,  on  demand  of  the  Syn- 
dicate Manager,  so  much  of  the  $600,000  of  the  first  mortgage  bonds  of  the 
Rutland  Street  Railway  Company  as  is  set  opposite  their  respective  signatures. 
together  with  an  equal  amount  of  the  capital  stock  of  the  Rutland  Street  Hail- 
way  Company  equal  to  100  per  cent  of  the  par  value  of  said  bonds,  at  the 
price  of  85  per  cent  of  the  par  value  of  said  bonds.  That  each  of  the  sub- 
scribers agrees  that  the  Chittenden  Development  Company  or  the  Rutland 
Street  Railway  Company  may  borrow  on  the  promissory  notes  of  either  com- 
pany such  sums  as  either  of  said  companies  shall  require  for  the  construction 
and  equipment  and  extensions,  development,  and  operation  of  any  of  the  above- 
mentioned  properties,  not  exceeding  In  the  aggregate  the  sum  of  $510,000." 

And  that,  if  said  companies  failed  to  pay,  the  subscribers  agreed  to 
pay  their  proportionate  share. 
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The  subscribers  agreed  that  the  bonds  and  stock  should  be  deposited 
as  collateral  to  any  notes  given  by  the  said  companies.  There  was  a 
further  provision  for  an  extension  to  September  1,  1903.  This  agree- 
ment was  signed:  Chittenden  Development  Company,  by  Ronald 
K.  Brown,  President.  Attest:  C.  J.  Theuner,  Treasurer.  Rutland 
Street  Railway  Company,  P.  M.  Mowry,  Vice  President  Attest :  C. 
H.  West — and  by  the  Knickerbocker  Trust  Company.  The  subscribers 
included  Ed\yin  Langdon,  president  of  the  Merdiants'  Trust  Company, 
John  B.  Grant,  its  secretary,  and  former  treasurer  of  the  Chittenden 
Development  Cbmpany ;  P.  M.  Mowry,  the  employe  of  the  Merchants' 
Trust  Company  and  former  president  of  Chittenden  Development 
Company,  and  a  lar^e  number  of  the  directors  of  the  Merchants'  Trust 
Company.  The  plaintiffs  subscribed  for  $50,000.  At  tlie  time  Mowry 
had  his  conversation  with<  Mr.  Putzel  he  was  not  connected  with  the 
Chittenden  Development  Company  as  an  officer  or  director,  but  he  was 
the  salaried  employe  of  the  Merchants'  Trust  Company.  On  October 
8,  1902,  the  underwriting  syndicate  having  been  completed,  there  was 
delivered  to  the  Knickerbocker  Trust  Company  $600,000  of  the  bonds 
and  $600,000  of  the  stock  of  the  Rutland  Street  Railway  Comrany, 
which  had  theretofore  been  in  the  possession  of  the  Merchants'  Trust 
Company  as  collateral  to  the  loans  made  by  it  to  the  Chittenden  Develop- 
ment Company,  and  the  underwriting  agreement,  and  on  that  collateral 
the  Knickerbocker  Trust  Company  loaned  to  the  Chittenden  Develop- 
ment Company  $510,000.  Of  this  the  Chittenden  Development  Com- 
pany paid  to  the  Knickerbocker  $10,200  for  its  services  as  syndicate 
manager,  and  the  balance,  $499,800,  it  delivered  to  the  Merchants' 
Trust  Company.  The  loans  of  said  company  to  the  Chittenden  De- 
velopment Company  on  October  10, 1902,  aggregated  $799,451.59.  To 
this  account  the  $499,800  was  credited.  At  the  expiration  of  the  ex- 
tended time  of  the  syndicate  agreement  the  subscribers  were  called  upon 
by  the  Knickerbocker  Trust  Company  to  make  good  their  agreement. 
Mr.  Putzel,  having  received  certain  information,  had  an  interview  w^ith 
Mr.  Langdon,  the  president  of  the  Merchants'  Trust  Company,  claimed 
that  he  had  been  deceived,  and  asked  to  be  relieved  of  his  subscription. 
This  request  was  refused.  At  the  time  of  this  conversation  the  plain- 
tiffs had  not  paid  their  money  and  received  the  bonds  and  stock.  Sub- 
sequent thereto  the  plaintiffs  paid  to  the  Knickerbocker  Trust  Company 
the  amount  of  their  subscription,  $43,775,  received  the  bonds  and  stock, 
and  promptly  made  a  tender  to  and  demand  upon  the  defendant  This 
tender  they  renewed  in  open  court  upon  the  trial.  It  was  established 
that  all  of  the  other  subscribers  had  made  good  their  subscriptions,  and 
no  demand  similar  to  plaintiffs'  had  been  made  by  any  of  them.  It  was 
also  established  that  the  Rutland  Street  Railway  Company  had  not 
defaulted  on  the  bonds,  but  that  all  the  interest  coupons  had  been  paid 
on  presentation.  The  plaintiffs  had  not  presented  their  coupons,  but 
tendered  tlie  bonds  and  coupons  as  received  by  them. 

This  is  an  action  in  equity,  and  the  relief  demanded  is:  (1)  That 
the  plaintiffs'  agreement  to  underwrite  and  purchase  bonds  and  stock 
be  declared  null  and  void  as  against  the  defendant  (2)  That  the  de- 
fendant relieve  the  plaintiffs  from  their  purchase  of  said  bonds,  and 
that  it  accept  the  same  from  the  plaintiffs  and  pay  to  them  the  sum  of 
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$43,7»5,  with  interest  thereon  from  October  8, 1908,  to  the  end  that  the 
plaintiffs  may  be  restored  as  nearly  as  may  be  to  the  position  in  which 
they  were  before  signing  the  aforesaid  agreement  to  purchase  such 
bonds  and  stock.  Defendant  asks  for  a  dismissal  upon  the  ground  that 
there  exists  an  adequate  remedy  at  law,  to  wit,  an  action  for  damages 
for  deceit  But  he  has  pleaded  no  such  defense.  "A  defendant,  when 
sued  in  equity,  cannot  avail  himself  of  the  defense  that  an  adequate  rem- 
edy at  law  exists  unless  he  pleads  that  defense  in  his  answer.  Town 
of  Mentz  v.  Cook,  108  N.  Y.  504,  15  N.  E.  641,  and  authorities  there 
cited."  Rooney  v.  Bodkin,  93  App.  Div.  431,  87  N.  Y.  Supp.  800. 
It  also  asks  for  a  dismissal  upon  the  ground  that  there  is  a  defect  of 
parties,  in  that  the  parties  to  the  agreement  have  not  been  made  parties 
to  this  action.  But  the  alleged  defects  appear  upon  the  face  of  the  com- 
plaint. Under  sections  488,  498,  499,  of  the  Code,  such  objection  must 
be  taken  by  demurrer  if  the  defect  appears  upon  the  face  of  the  com- 
plaint and  by  answer  if  it  does  not,  and  if  not  so  taken  the  objection  is 
waived.  No  demurrer  has  been  interposed,  and  no  such  question  raised 
by  the  answer.  The  cases  cited  by  defendant  have  no  application. 
They  turn  upon  section  452  of  the  Code : 

"The  court  may  determine  the  controversy  as  between  the  parties  before  It, 
when  it  con  do  so  withont  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights,  but  where  a  complete  determination  of  the  controversy. cannot  be  had 
without  the  presence  of  the  other  iwrtles  the  court  must  direct  them  to  be 
brought  in." 

No  such  situation  is  presented  by  the  case  at  bar.  So  far  as  the 
Knickerbocker  Trust  Company  is  concerned,  plaintiffs  have  no  con- 
troversy with  it  They  agfreed  to  pay  to  it  the  amount  agreed  upon 
when  called  upon.  They  had  no  other  dealings  with  it  than  to  pay 
the  sum  which  they  were  obligated  to,  which  they  did.  They  do  not 
ask  an  annulment  of  the  entire  underwriting  agreement.  It  has  been 
executed  by  all  the  other  parties.  They  only  ask  its  annulment  so 
far  as  they  are  concerned.  As  to  the  Chittenden  Development  Com- 
pany no  cause  of  action  is  stated  against  it  and  no  relief  demanded 
against  it,  nor  does  it  appear  how  it  can  be  affected  by  a  decree  requir- 
ing the  defendant  to  take  back  the  bonds  it  had  in  its  possession  when 
the  acts  complained  of  took  place,  and  who  received  the  moneys  whose 
return  is  demanded.  No  reason  appears  why  the  court  may  not  "de- 
termine the  controversy  as  between  the  parties  before  it  without  prej- 
udice to  the  rights  of  others."  While  the  evidence  shows  that  the 
Chittenden  Development  Company  had  knowledge  of  and  participated 
in  the  transactions  con^lained  of,  it  is  not  on  that  account  a  necessary 
party  to  this  action.  The  general  principle  that  there  can  be  no  con- 
tribution between  wrongdoers,  that  each  is  liable  for  all  the  wrongful 
acts  in  which  he  participated,  is  well  established  both  at  law  and  in  eq- 
uity. Defendant  further  asks  for  a  dismissal  upon  the  ground  of  the 
absence  of  any  proof  showing  that  plaintiffs  have  been  damaged, 
stating  the  rule  to  be  that,  in  action  in  equity  as  well  as  at  law,  parties 
have  no  right  to  recover  on  the  theory  of  false  and  fraudulent  repre- 
•sentations  unless  they  have  thereby  been  injured.  In  support  of  this 
proposition  it  cites  two  General  Term  Decisions,  Aron  v.  De  Castro, 
(Sup.)  13  N.  Y.  Supp.  372,  in  this  department  in  1891,  and  Hewlett 
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V.  Saratoga  Carlsbad  Spring  Co.,  84  Hun,  248,  32  N.  Y.  Supp.  697, 
in  the  Third  Department  in  1895,  following  the  Aron  Case.  But  in 
Mack  V,  Latta,  83  App.  Div.  242,  82  N.  Y.  Supp.  130,  decided  in  May, 
1903,  Mr.  Justice  Ingraham,  speaking  for  the  court,  said : 

"It  wonld  fleem  to  follow  that  If  those  representations  were  false,  and  mAde 
for  the  purpose  of  Inducing  the  plaintiff  to  sabscribe  to  the  stock  of  tbe  com- 
pany, and  upon  the  faith  of  wlilch  ha  did  subscribe,  he  wonld  be  entitled  to 
rescind  the  subscription  and  to  recover  from  the  defendant  corporation  tbe 
amount  that  he  paid  thereon.  Whether  the  stock  was  worth  the  amount  tbat 
he  subscribed  for  it  or  not  would  be  Immaterial  upon  this  question.  Wliat  he 
subscribed  for  was  stock  in  a  corporation  baring  the  advantages  tbat  tbese 
representations.  If  true,  would  give  to  it,  and  if  these  representations  were 
untrue,  and  the  corporation  was  not  what  It  was  represented  to  be,  the  plain- 
tiff would  be  entitled  to  have  the  su5scrlption  canceled.  I  do  not  understand 
that  in  such  an  action  It  is  necessary  to  allege  that  the  stock  was  not  of  tbe 
valne  that  It  was  when  the  plaintiff  made  the  subscription,  for  it  is  not  the 
damages  sustained  by  reason  of  the  fraud  that  Is  sought  to  be  recovered  firom 
the  corporation.  Tbe  question  is  whether  the  plaintiff  is  entitled  to  resdnd 
a  subscription  to  stock  induced  by  representations  as  to  the  condition  of  tbe 
company,  and  which  related  to  its  prospects,  when  these  representations  were 
false  and  fraudulent  I  think,  therefore,  tbat  the  facts  alleged  In  the  com- 
plaint were  sufficient  to  establish  a  good  cause  of  action  which  entitled  tlie 
plaintiff  to  the  relief  demanded  as  against  the  corporation." 

The  Court  of  Appeals  in  the  same  case  (178  N.  Y  525,  71  N.  E.  97). 
referring  to  another  case  cited,  said : 

"That  case  is  authority  for  the  maintenance  of  this  action  against  tbe  defend- 
ant corporation,  and  accords  with  tbe  opinion  of  the  Appellate  Division  in 
this  case,  which  holds,  upon  reasoning  which  we  heartily  approve,  that  ttie 
complaint  states  a  good  cause  of  action  against  tbe  defendant  corporation  tor 
a  rescission  of  the  contract  and  for  judgment  against  it,  canceling  tibe  sub- 
scription and  awarding  the  plaintiff  the  $100,000  paid  by  hhn,  with  interest." 

The  defendant  also  claims  a  dismissal  upon  the  ground  that  the  pay- 
ment for  the  bonds  in  question,  with  knowledge  of  the  alleged  false 
and  fraudulent  representations,  waived  the  right  of  the  plaintiffs  to 
rescission  and  left  them  solely  to  their  action  for  damages.  The  proof 
does  establish  the  fact  that  before  the  plaintiffs  paid  for  and  received 
the  bonds  in  question  they  had  discovered  the  facts  upon  which  they 
now  claim  a  rescission.  The  rule  is  perfectly  clear  and  well  estab- 
lished that  upon  a  discovery  of  the  fraud  plaintiff  has  a  right  to  pursue 
either  one  of  two  alternatives,  viz.,  either  to  restore  what  he  had  re- 
ceived and  claim  restoration  to  the  position  occupied  before  the  agree- 
ment, or  keep  what  he  had  received  and  prosecute  the  defendant  for  the 
damages  alleged  to  have  been  sustained  thereby.  He  cannot  prosecute 
both  remedies,  as  they  are  inconsistent  with  each  other.  The  right  to 
rescind  must  be  exercised  immediately  upon  the  discovery  of  the  fraud, 
and  any  delay  in  doing  so,  or  the  continued  employment,  use,  and  occu- 
pation of  the  property  received  under  the  contract,  will  be  deemed  an 
election  to  affirm  it.  Strong  v.  Strong,  102  N.  Y.  69,  5  N.  E.  799. 
A  vendee  entitled  to  rescind  a  sale  for  fraud  must  act  promptly  on  dis- 
covering the  fraud,  and  restore  or  offer  to  restore  the  property.  By 
dealing  with  it  as  owner  after  such  discovery  he  deprives  himself  of 
this  remedy.  Schiffer  v.  Dietz,  83  N.  Y.  300.  He  was  required  not 
only  to  prove  the  alleged  fraud,  but  also  to  explain  why  the  acceptance 
of  die  property  purchased  did  not  preclude  him  from  raising  the  ques- 


Digitized  by 


Google 


Sup.   Ct)  BOSS  7.  MBBOHAMTS'  TBOST  00.  966 

tion.  If  he  delays  acting  and  retains  the  property  delivered  beyond  a 
reasonable  time  to  act,  or  accepts  performance  after  such  discovery,  he 
is  held  to  have  ratified  the  contract  and  waived  his  objections  thereto. 
Baird  v.  Mayor,  etc.,  96  N.  Y.  567.  If  after  knowledge  of  the  fraud 
a  party,  so  situated,  proceeds  in  recognition  or  afHrmance  of  his  con- 
tract, he,  as  a  general  rule,  is  deemed  to  have  ratified  it,  and  is  denied 
such  remedy  or  relief,  and  his  right  of  action  resting  in  the  fraud  for 
its  support  is  only  for  damages  occasioned  by  it.  Myers  v.  King,  48 
Hun,  106.  But  the  same  case  says :  "The  question  of  affirmance  de- 
pends upon  circumstances." 

In  the  case  at  "bar,  if  the  contract  had  been  directly  with  the  Mer- 
chants' Trust  Companv,  and  if  after  the  discovery  of  the  alleged  fraud 
the  plaintiffs  had  paid  to  that  company  the  amount  agreed  upon  and 
had  received  from  it  the  bonds  and  stock,  I  have  no  doubt  the  rule  in- 
voked would  apply  and  that  rescission  would  be  denied.  But  the  con- 
tract was  not  made  with  the  Merchants'  Trust  Company,  The  contract 
was  to  pay  to  the  Knickerbocker  Trust  Company  upon  demand  by  it 
the  price  of  the  bonds.  The  plaintiffs  make  no  claim  that  the  Knicker- 
bocker Trust  Company  was  a  party  to  the  fraud.  They  had  no  dealings 
with  it.  No  representations  were  made  by  it.  The  agreement  pro- 
vided that  on  the  strength  of  the  underwriting,  and  with  the  bonds  and 
stock  as  collateral  to  be  held  by  it,  it  might  loan  to  the  Chittenden  De- 
velopment Company  $510,000.  Upon  the  strength  of  this  underwrit- 
ing, not  obtained  by  it,  but  obtained  by  the  defendant  by  its  representa- 
tions, and  with  the  bonds  and  stock  as  collateral,  it  did  advance  its 
own  money  to  the  Chittenden  Development  Company,  which,  as  a  part 
of  the  scheme,  as  claimed  by  plaintiffs,  handed  it  over  to  the  defendant 
to  apply  to  the  payment  pro  tanto  of  its  existing  indebtedness.  The 
Knickerbocker  Trust  Company  is  an  innocent  third  party,  which  parted 
with  money  upon  the  genuine  signature  of  plaintiffs  promising  to  pay. 
Though  induced  by  fraud,  plaintiff's  contract  was  not  void,  but  void- 
able only.  And  it  does  not  seem  to  me  that  they  would  have  had  a  de- 
fense as  against  the  innocent  third  party  to  an  action  by  it  upon  that 
contract  upon  the  faith  of  which  it  had  acted.  There  is  no  question  here 
of  delay,  or  of  use,  or  of  failure  to  make  tender,  or  ability  to  restore. 
Immediately  upon  discovery  of  the  facts,  plaintiffs  notified  defendant 
and  asked  to  be  relieved.  They  then  carried  out  their  contract  with 
the  Knickerbocker  Trust  Company,  paid  their  money,  and  received  the 
bonds  and  stock,  which  they  immediately  tendered  to  defendant.  They 
had  not  realized  upon  the  coupons,  but  in  open  court  tendered  the  bonds 
and  stock  in  the  original  shape  as  received,  demonstrating  their  ability 
to  restore  the  status  quo.  If  it  be  true  that  "the  question  of  affirm- 
ance depends  upon  circumstances,"  a  case  could  hardly  be  conceived 
where  as  between  the  parties  to  this  action  affirmance  was  more  clearly 
negatived.  The  Knickerbocker  Trust  Company  was  not  the  agent  of 
the  defendant.  It  held  the  bonds  of  plaintiffs  subject  to  be  paid  for 
and  received  by  them  when  called  upon,  with  the  right  to  hold  them  as 
collateral  for  moneys  advanced  upon  them  and  plaintiffs'  promise.  The 
Merchants'  Trust  Company  had  lost  all  control  over  them,  so  that 
neither  directly  nor  indirectly  did  the  payment  to  the  Knickerbocker, 
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after  knowledge,  fall  within  the  rule  of  ratification  so  far  as  the  defend- 
ant was  concerned. 

The  i>roof,  in  my  opinion,  establishes:    That  the  defendant,. having 
become  involved  in  the  loaning  of  money  to  the  Rutland  enterprises  to 
the  extent  of  nearly  $600,000,  through  its  employes,  agents,  and  attor- 
neys, organized  the  Chittenden  DevelojMnent  Company  as  a  mere  tool 
or  dummy  to  go  on  with  the  work  under  this  cover ;  that  said  company- 
had  no  capital  whatever;  that  the  scheme  for  raising  money  was  thie 
scheme  of  the  defendant  for  the  primary  purpose  of  reducing  its  own 
loan;  that  the  statements  in  the  underwriting  agreement  and  in  the 
statements  made  to  plaintiffs  were  made  with  intention  to  deceive  and 
procure  signatures,  and  that  its  concealment  of  material  facts  which  in 
good  faith  it  ought  to  have  disclosed  were  fraudulent ;  that  its  own  sig- 
nature to  the  undervyriting  was  with  intent  to  deceive  by  holding  out 
the  impression  that  it  regarded  the  bonds  as  desirable  purchases,  while 
as  matter  of  fact  it  practically  owned  them  and  was  anxiously  engaged 
in  disposing  of  the  same ;  that  the  statement  that  the  Chittenden  Com- 
pany had  expended  $700,000,  while  as  matter  of  fact  it  had  assumed  an 
indebtedness  to  the  defendant  of  $571,951.59  and  had  borrowed  some 
$300,000  more,  was  false  in  fact  and  in  intention.    The  statement  that 
the  Chittenden  Development  Company  was  in  the  sole  ownership  and 
control  of  the  bonds  and  stock  of  the  constituent  or  subordinate  com- 
panies, while,  as  matter  of  fact  every  bond  and  share  of  stock  was 
pledged  with  the  defendant  as  collateral  for  prior  indebtedness,  was  a 
concealment  or  perversion  of  the  facts  intended  and  calculated  to  de- 
ceive; that  the  statement  of  the  purposes  for  which  the  $510,000  was 
to  be  raised  was  a  false  representation,  as  it  was  intended  to  be  and  was 
actually  used  to,  in  part,  liquidate  a  prior  indebtedness ;  that  the  state- 
ment tnat  the  sale  of  the  bonds  at  par  had  been  practically  closed  was 
not  a  statement  of  a  future  hope,  but  the  statement  of  an  existing  con- 
dition of  fact  which  was  fraudulent  and  false  and  stated  with  an  inten- 
tion to  deceive ;  that  the  subscription  itself  was  made  for  the  same  pur- 
pose and  that  the  entire  concealment  of  the  fact  of  the  possession  of  the 
$600,000  bonds  upon  collateral  stock  notes,  with  power  of  sale,  while 
giving  out  that  the  company  was  undertaking  to  sell  them  for  the  Chit- 
tenden Company,  was  so  material  a  concealment  that  in  and  of  itself 
it  afforded  ground  for  this  action,  and  that  the  foregoing  facts  and  the 
ai>propriation  of  the  amount  raised  to  its  own  use  in  applying  it  to  the 
pavment  of  its  own  indebtedness — all  amply  warrant  the  action,  and  re- 
quire the  decision  of  the  court  granting  a  rescission  of  the  contract  as 
between  the  plaintiffs  and  the  defendant.    The  action  will  lie  against 
the  defendant  according  to  the  following  authorities:    By  reason  of 
the  concealment  of  the  interest  of  the  defendant  (Getty  v.  Devlin,  54 
N.  Y.  403 ;  Carr  v.  Nat.  Bank  &  Loan  Co.,  167  N.  Y.  376,  60  N.  E.  649, 
82  Am.  St.  Rep.  725 ;  Conkey  v.  Brud,  36  N.  Y.427) ;  for  the  false  repre- 
sentations as  indicated  (Tahnadge  v.  Sanitary  Security  Co.,  31  App. 
Div.  498,  62  N.  Y.  Supp.  139) ;  for  the  diversion  of  the  property  from  the 
specified  object  (Slayback  v.  Raymond,  93  App.  EHv.  326,  87  N.  Y. 
Supp.  931).     Having  received  and  retained  the  proceeds  this  defendant, 
which  by  the  rei>resentations  and  concealment  set  forth  procured  the 
plaintiffs'  signature  to  the  agreement  and  subsequent  payment  of  the 
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moneys,  is  simply  liable  to  the  defrauded  plaintiffs  in  this  action  for 
rescission. 

The  case  of  Cohen  v.  Ellis,  16  Abb.  N.  C.  320,  holds  that  where  the 
possession  by  the  defendant  of  the  proceeds  of  a  fraudulent  sale  is 
alleged  and  established,  a  suit  in  equity  for  restitution  is  properly 
brought  against  that  party  to  the  agreement  alone  who  received  and 
retained  the  moneys — the  fruit  of  the  fraud.  The  bonds  in  suit  were 
held  by  the  defendant  in  pledge  as  collateral  security  under  a  demand 
note  for  $547,000,  with  power  of  sale  at  public  or  private  sale,  without 
notice  to  the  Chittenden  Development  Company.  The  evidence  shows 
that  the  Chittenden  Development  Company  had  notice  and  consented 
to  a  sale  by  the  defendant.  Therefore  the  transaction  is  the  same  as 
though  the  defendant  had  sold  the  bonds  on  the  Exchange  under  the 
power  of  sale.  The  fraudulent  transaction  complained  of  is  in  the  very 
sale  of  those  bonds  to  the  plaintiffs,  in  which  sale  the  defendant  was 
necessarily  the  principal.  Under  such  circumstances  the  action  of  re- 
scission may  be  brought  against  the  real  principal  in  the  transaction 
alone. 

My  conclusion  is  that  plaintiffs  are  entitled  to  the  relief  demanded 
in  the  complaint,  with  costs.    Submit  findings,  etc.,  on  notice. 


PEOPLE  v.  BROWN. 
(Smirane  Court,  Appellate  Division,  Fourth  Department    Jannnry  8,  1006.) 

1.  ABSON — EVIDENOI — Pbetious  Fibeb. 

In  a  prosecution  for  arson,  alleged  to  have  been  committed  with  in- 
t«it  to  secure  Insurance  money,  admissions  made  by  defendant  to  an  in- 
surance adjuster  that  he  had  had  flres  In  other  buildings  than  the  one 
in  question  were  Inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4,  Cent  Dig.  Arson,  f  59.] 

2.  CsnaRAL  Law— ESvidcncb— Admissibiutt. 

Such  evidence  having  been  admitted,  it  was  error  to  exclude  evidence 
oHered  by  defendant  that  one  of  the  other  flres  referi«d  to  was  In  a 
building  occupied  by  defendant's  brother. 

[Ed.  Note. — For  cases  In  point  see  vol.  14,  Cent  Dig.  Criminal  Law, 
1881.] 

8.  Absok— EviDSNOE — ADinssiBiLrrr. 

In  ft  prosecution  for  arson,  alleged  to  have  been  committed  with  In- 
tent to  secure  Insurance  money,  testimony  of  the  chief  of  the  fire  de- 
partment that  he  had  had  a  man  watching  the  building  at  night  for  about 
a  week  after  the  fire  was  inadmissible. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  14,  Cent  Dig.  Criminal  Law, 
H  1036-1038.] 

4.  Cbikinai.  Law— Evidence— Expert  Testivont— Opinions  as  to  Physical 
Conditions. 

In  a  prosecntlon  for  arson,  alleged  to  have  been  committed  with  Intent 
to  secure  insurance  money,  an  opinion  of  the  chief  of  the  fire  department 
that  certain  conditions  produced  in  the  building  by  the  opening  of  doors 
and  windows  would  create  a  "nice  kind  of  a  draft"  was  on  a  subject  not 
proper  for  expert  evidence,  and  was  inadmissible. 

[Ed.  Note. — For  cases  in  point  see  vol.  14,  Cent.  Dig.  Criminal  Law, 
i   1059.] 
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5.  Witnesses— iMFEACEUEKT—GoNTBADicTOBT  Statkvents. 

In  a  proeecution  for  arson,  alleged  to  have  been  committed  wltb  In- 
tent to  secure  insurance  money,  declarations,  made  10  days  after  tbe  fire, 
by  a  witness  who  bad  testified  on  tbe  trial  that  be  bad  used  a  brush  and 
oil  on  the  floor,  to  tbe  effect  that  tbe  oil  placed  on  the  floor  was  pat  tbere 
"for  a  purpose,"  did  not  contradict  tbe  witness,  nor  affect  bis  credibility, 
and  were  Improperly  admitted. 

[Ed.  Note. — For  cases  in  point,  see  voL  60,  Cent  Dig.  Witnesses,  | 
1247.] 

6.  Abson— Evidence— Admibsibiutt. 

In  a  prosecution  for  arson ,  alleged  to  have  been  committed  with  Intent 
to  secure  insurance  money,  evidence  of  a  demand  upon  defoidant  to  allow 
an  examination  of  bts  goods  and  bis  refusal  so  to  do  was  Inadmissible. 

7.  Cbikinai.  Law— Appeal— HABin.E88  Qbbob. 

Errors  committed  In  a  criminal  trial  should  not  be  disregarded,  and 
the  Judgment  affirmed  on  appeal,  unless  such  errors  were  barmlees  and 
could  by  no  possibility  have  prejudiced  defendant 

[Ed.  Note. — For  cases  in  point  see  toL  16,  Cent  Dig.  Criminal  Law, 
H   3090-3099.] 

Spring,  X,  dissenting. 

Appeal  from  Trial  Term,  Herkimer  County. 

Burt  C.  Brown  was  convicted  of  arson  in  the  third  degree,  and  ap- 
peals.    Reversed. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

H.  A.  De  Coster  and  A.  M.  Mills,  for  appellant 
George  W.  Ward,  Dist.  Atty.,  for  (he  People. 

WILLIAMS,  J.  The  judgment  should  be  reversed,  the  verdict  set 
aside,  and  a  new  trial  granted. 

The  indictment  was  filed  December  1,  1903,  and  charged  the  crime 
as  having  been  committed  November  19,  1903,  at  Little  Falls,  N.  Y. 
The  building  burned  was  owned  by  one  Conyne  and  occupied  by  the 
defendant  as  a  furniture  store.  It  contained  a  stock  of  goods  owned 
by  defendant.  The  building  was  insured  for  $9,500,  and  the  goods  for 
$13,000.  The  intent  alleged  was  to  destroy  the  property  and  to  se- 
cure the  insurance  money.  The  trial  commenced  March  17,  1905,  and 
continued  until  March  24,  1905,  when  the  verdict  was  rendered.  A 
motion  for  a  new  trial  was  made  upon  the  minutes  of  the  court,  upon 
the  ground  that  the  verdict  was  contrary  to  the  evidence  and  the  law, 
and  upon  exceptions  to  the  admission  and  rejection  of  evidence  and 
to  the  charge.     This  motion  was  denied. 

While  the  record  may  not  show  the  facts,  still  it  was  stated  upon  the 
argument  that  the  defendant  Jones  had  been  tried  and  convicted,  and 
was  serving  his  term  in  state  prison,  the  case  having  been  affirmed  by 
this  court  and  the  Court  of  Appeals,  and  tfeat  two  prior  trials  of  this 
defendant  had  been  had,  resulting  in  disagreement  of  the  juries.  The 
court,  in  the  course  of  the  char^fe,  referred  to  the  former  trials  that 
had  taken  place.  We  have  examined  and  considered  the  evidence  con- 
tained in  this  record,  and  conclude  that  the  verdict  was  not,  within 
well-established  rules,  so  contrary  to  or  against  the  weight  of  the  evi- 
dence as  to  require  the  reversal  of  the  judgment  for  that  reason.  The 
questions  of  fact  were  close,  however,  as  appear  not  only  from  an  ex- 
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amination  of  the  record,  but  from  the  fact  that  on  two  former  trials 
the  juries  were  unable  to  agree  upon  a  verdict  of  guilty.  This  being  so, 
we  are  called  upon  to  consider  carefully  the  exceptions  taken  during 
the  trial,  with  a  view  to  determining  whether  the  rights  of  the  defend- 
ant were  fully  protected,  or  whether  his  conviction  was,  or  may  have 
been,  brought  about  by  reason  of  error  committed  by  the  court  in  the 
conduct  of  the  trial.  Our  attention  is  called  to  various  alleged  errors, 
which  we  will  consider. 

I.  For  some  years  prior  to  1901  the  defendant  resided  and  carried 
on  business  at  Fulton,  Oswego  county,  and  the  defendant  Jones  was 
in  his  employ  there.  In  1901  the  defendant  removed  to  Syracuse,  and 
carried  on  business  there  for  about  a  year,  and  the  defendant  Jones 
was  in  his  employ  there  also.  He  then  removed  to  Little  Falls,  and 
went  into  business  there,  and  so  continued  until  the  fire  in  question 
took  place,  and  the  defendant  Jones  was  in  his  employ  at  that  place. 
There  was  a  fire  in  defendant's  store  at  Little  Falls,  November  10, 
1903,  only  a  few  days  before  the  fire  in  question,  but  it  was  extinguished 
before  a  great  deal  of  damage  was  done.  An  insurance  adjuster  came 
to  Little  Falls,  November  17,  1903,  and  had  a  talk  with  defendant, 
and  early  in  the  trial  this  adjuster  was  called  as  a  witness  for  the  peo- 
ple, and  gave  the  following  evidence  under  defendant's  objection  and 
exception : 

"I  asked  Mr.  Brown  If  he  was  tbe  man  who  had  a  Are  at  Syracuse.  He 
replied,  'Yes.'  I  asked  him  if  he  was  the  man  who  had  a  fire  at  Baldwlns- 
vUle.  He  replied,  'Yes,'  but  that  his  brother  occupied  that  bulldiug.  I  asked 
him  If  he  was  the  man  who  had  a  fire  at  Fulton,  and  he  rq;>Ued,  'Yes.'" 

After  this  evidence  had  been  given,  defendant  moved  to  strike  it  out, 
and  the  motion  was  denied,  with  exception.  Other  evidence  was  given 
by  the  witness  relating  to  the  loss  of  November  10, 1903,  but  was  m  no 
way  connected  with  the  evidence  so  objected  to.  Later  in  the  trial  the 
defendant  called  his  brother,  and  offered  to  show  by  him  that  when  the 
fire  at  Baldwinsville  took  place  he  occupied  the  building.  This  was 
objected  to  by  the  district  attorney,  and  the  objection  sustained,  with 
exception.  It  can  hardly  be  doubted  that  the  reception  of  this  evidence, 
and  the  refusal  to  strike  it  out,  was  erroneous,  especially  in  view 
of  the  refusal  to  allow  the  defendant  to  make  an  explanation  by  his 
brother,  favorable  to  himself,  as  to  the  Baldwinsville  fire.  The  people 
were  permitted  by  this  evidence  to  show  that  the  defendant,  during  the 
two  years  prior  to  the  time  of  the  fire  in  question,  had  had  fires  at  Ful- 
ton, at  Baldwinsville  and  at  Syracuse,  in  addition  to  the  fire  at  Little 
Falls.  These  fires  were  shown  by  the  most  satisfactory  evidence  pos- 
sible, the  admissions  of  the  defendant  himself,  which  he  could  not  con- 
trovert unless  he  went  upon  the  stand  as  a  witness  himself,  and  he  was 
not  permitted-  to  prove  bf  his  brother  that  one  of  these  fires  was  not 
his.  It  was  not  offered  to  prove  by  the  brother  that  the  Baldwinsville 
fire  was  not  incendiary,  but  that  it  was  not  defendant's  fire  at  all,  it 
was  his  brother's,  and  this  even  was  refused. 

There  is  no  theory  upon  which  this  evidence  was  admissible,  unless 
it  was  upon  the  question  of  motive  or  intent  to  commit  the  crime  in 
question.  We  are  unable  to  see  how  it  was  material  for  any  such  pur- 
pose.   The  transaction  between  these  parties,  including  the  conversa- 
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tion  with  reference  to  his  loss  in  the  fire  of  November  10,  1903,  may- 
have  been  competent  in  the  case.  It  was  not  objected  to  anywaj-. 
But  the  evidence  which  was  objected  to  was  not  competent  merely 
because  the  transaction  generally  and  the  other  conversation  was.  It 
did  not  creep  in  incidentally,  as  is  now  claimed.  Its  reception  was 
persistently  objected  to,  and  a  struggle  was  made  to  have  it  striken 
out  after  it  had  been  admitted.  The  district  attorney  insisted  upon  its 
reception  and  retention,  and  the  court  ruled  with  him.  The  evidence 
had  no  proper  bearing  upon  the  question  of  motive  or  intent  It 
was  very  dangerous  evidence  in  the  case.  It  was  not  harmless, 
as  now  claimed.  It  must  have  had  a  serious  effect  upon  the 
minds  of  the  jury,  and  may  well  have  induced  a  verdict  of  guil- 
ty, which  would  not  otherwise  have  resulted.  In  a  close  case  like 
this,  jurors  were  liable  to  reason  that  the  defendant  had  recently  had 
so  many  fires  in  his  building  that  he  must  have  been  responsible  for 
them,  and  very  likely  was  liable  for  this  fire  in  question.  The  jur)- 
would  necessarily  regard  this  evidence  as  important,  because  of  the 
struggle  to  get  it  in  the  case  and  to  keep  it  out.  No  instruction  was 
given  by  the  court  limiting  the  effect  to  be  given  to  it.  On  the  con- 
trary, in  the  charge  they  were  instructed  that  they  should  carefully 
consider  all  the  evidence  in  the  case,  and  base  their  verdict  on  such  evi- 
dence. What  use  the  district  attorney  made  of  this  evidence  in  his 
address  to  the  jury  does  not  appear.  He  had  a  right  to  call  the  atten- 
tion of  the  jury  to  the  fact  that  the  defendant  had  had  all  these  former 
fires  in  his  buildings,  as  circumstances  in  the  case,  because  the  evidence 
was  admitted  and  retained  without  any  limitation  as  to  its  effect,  or 
any  instruction  to  the  jury  as  to  the  force  they  should  give  to  it.  We 
cannot  say  that  the  jury  did  not  conclude  that  the  defendant  was  gfuilty 
of  this  fire  by  reason,  among  other  considerations,  of  the  fact  tluit  he 
had  had  so  many  fires  in  his  buildings  before.  It  is  said  that  this  evi- 
dence was  given  in  the  Jones  Case,  and  yet  there  was  an  afiirniance  in 
that  case  by  this  Court  and  the  Court  of  Appeals.  In  that  case  the 
evidence  came  into  the  case  by  way  of  the  cross-examination  of  this 
defendant,  who  was  a  witness  there.  In  this  case  the  defendant  was 
not  a  witness,  and  this  evidence  was  not  given  to  affect  his  credibility 
as  a  witness,  but  as  direct  evidence  of  defendant's  guilt. 

Z.  The  people  were  allowed  to  show  by  the  chief  of  the  fire  depart- 
ment that  from  the  time  of  the  fire,  November  19th,  until  November 
25th,  he  had  one  of  his  men  watching  the  premises  at  night.  This 
was  objected  to  and  exception  taken.  It  was  incompetent  evidence 
against  the  defendant.  It  was  in  effect  giving  the  action  of  the  chief 
as  indicating  his  opinion  that  the  fire  was  suspicious  and  the  premises 
needed  watching  to  prevent  a  further  fire.  This  evidence  was  object- 
ed to  and  exception  taken.  The  people  were  allowed  also  to  give  the 
opinion  of  the  chief  as  to  the  effect  of  certain  conditions  in  the  build- 
ing, produced  by  opening  doors  and  windows,  that  it  would  create 
a  "nice  kind  of  a  draft"  It  was  not  a  proper  subject  for  expert  evi- 
dence, and  the  chief  was  no  more  of  an  expert  than  the  jurors  them- 
selves. The  jurors  were  in  effect  allowed  to  rely  upon  the  opinion 
of  the  chief,  instead  of  using  their  own  judgment,  based  upon  the  con- 
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ditions  proven  to  exist  in  the  building.    This  evidence  was  given  under 
objection  and  exception. 

3.  The  people  were  allowed  to  prove  the  declarations  made  by  defend- 
ant's witness  Moran,  10  days  after  the  fire  of  November  10,  1903,  that 
the  oil  on  the  floor  of  the  workshop  of  defendant  was  put  there  "for 
a  purpose."  It  was  given  under  the  claim  that  it  was  proper  as  affect- 
ing Moran's  credibility.  It  did  not,  however,  tend  to  contradict  what 
he  had  sworn  to  on  the  trial — that  he  had  used  a  brush  and  oil  in  sweep- 
ing the  floor.  This  remaric  was  prejudicial  to  the  defendant,  and  was 
improperly  received  as  evidence  under  objection  and  exception. 

4.  The  admission  of  evidence  with  reference  to  the  demand  upon  the 
defendant  to  allow  an  examination  of  his  goods  and  his  refusal,  and 
the  exclusion  of  evidence  by  defendant's  wife  as  to  directions  given  by 
her  to  Jones  as  to  where  he  should  send  the  telegram  to  defendant  in 
Rochester,  were  errors  of  minor  consequence,  imder  objection  and  ex- 
ception, but  should  be  considered  with  the  other  more  serious  ones  as 
calling  for  a  reversal  of  the  judgment. 

Other  rulings  are  suggested  by  counsel  as  erroneous,  but  they  call 
for  no  particular  consideration  in  this  opinion.  The  rule  is  well  set- 
tled that  errors  committed  in  a  criminal  trial  should  not  be  disregard- 
ed, and  the  judgment  affirmed  on  appeal,  unless  it  can  be  said  such 
errors  were  harmless,  and  could  by  no  possibility  have  prejudiced  the 
defendant.  Stokes  v.  People,  68  N.  Y.  164,  13  Am.  Rep.  492 ;  Peo- 
ple V.  Koemer,  154  N.  Y.  356,  48  N.  E.  730 ;  People  v.  Wennerholm, 
166  N.  Y.  567,  60  N.  E.  259. 

Under  this  rule  we  should  reverse  this  judgment  and  grant  a  new 
trial,  for  tiie  errors  hereinbefore  referred  to.  AH  concur,  except  HIS- 
COCK,  J.,  who  concurs  on  first  two  gp-ounds  stated  in  the  opinion, 
and  SPRING,  J.,  who  dissents. 

SPRING,  J.  (dissenting).  The  defendant  was  indicted  for  arson  with 
one  George  Jones,  and  they  elected  to  have  separate  trials,  and  the  con- 
viction of  Jones  was  affirmed  by  this  court  (100  App.  Div.  511,  91 
N.  Y.  Supp.  1108)  and  also  by  the  Court  of  Appeals  (181  N.  Y.  516, 
73  N.  E.  1129).  The  specific  charge  was  the  attempted  burning  of 
the  stock  of  goods  owned  by  the  defendant  in  Little  Falls,  and  the 
motive  to  obtain  the  insurance  money;  for  the  evidence  shows  quite 
clearly  that  the  property  was  considerably  overinsured.  If  the  crime 
was  committed,  the  fire  was  set  by  Jones,  who  was  in  the  employ  of 
the  defendant;  for  the  latter  was  in  Rochester  at  the  time.  An  ex- 
amination of  the  record  satisfies  me  that  there  was  abundant  evidence 
given  upon  the  trial  to  sustain  the  verdict  of  the  jury.  The  trial  was 
protracted,  was  bitterly  contested,  and  inevitably  some  improper  evi- 
dence was  received  or  some  proper  evidence  excluded.  It  is  not  a  case, 
however,  calling  for  a  microscopic  hypercritical  investigation  of  every 
exception  contained  in  the  record. 

The  fire  set  out  in  the  indictment  occurred  November  19,  1903. 
There  had  been  a  previous  fire  on  the  10th  of  the  same  month  of 
these  same  goods,  which  had  been  stopped,  and  a  claim  for  damages 
had  been  presented  to  the  insurance  companies,  and  an  investigation 
was  set  on  foot  by  representatives  of  these  companies  for  the  purpose 
96  N.Y.S,— 61 
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of  ascertaining  whether  the  fire  was  a  suspicious  one,  and,  if  so,  the 
policies  were  to  be  canceled.  As  a  result  of  this  investigation  the  poli- 
cies were  canceled  on  the  17th,  but  such  cancellation  could  not  become 
effective  within  five  days.  The  theory  of  the  prosecution  was  that 
the  defendant  realized  tiie  necessity  of  causing  tiit  destruction  of  his 
property  by  fire  before  the  expiration  of  the  five  days,  and  hence,  the 
fire  on  the  19th  while  the  policies  were  still  in  force.  On  the  17th  and 
during  the  explorations  of  the  adjusters  of  these  insurance  companies, 
they  had  a  conversation  with  the  defendant,  which  is  narrated  by  one 
of  them,  the  people's  witness  Tyler.  During  this  conversation  he  asked 
the  defendant  "if  he  was  the  man  who  had  a  fire  at  Syracuse.  He 
replied,  'Yes.' "  And  the  same  inquiries  as  to  fires  at  Baldwinsville 
and  Fulton  were  propounded,  and  elicited  affirmative  answers,  and 
the  competency  of  this  evidence  was  properly  raised  by  the  defendant's 
counsel.  As  already  suggested,  these  inquiries  were  made  while  the 
agents  of  the  insurance  companies  were  engaged  in  the  sifting  process 
as  to  the  fire  of  November  10th,  in  order  that  they  might  ascertain 
whether  they  had  just  cause  to  terminate  the  existing  insurance.  As 
a  part  of  this  probing  they  inquired  of  the  defendant  as  to  former  fires 
of  his  goods.  These  inquiries  did  not  necessarily  imply  an  attack  up- 
on his  integrity ;  but  the  frequency  of  these  fires,  even  though  uninten- 
tionally caused,  might  be  an  adequate  justification  for  annulling  the 
insurance.  During  the  subsequent  part  of  the  trial  there  was  no  inti- 
mation, so  far  as  the  record  shows,  that  these  fires  were  incendiary.  No 
allusion  to  the  subject  was  made  bjj  the  trial  judge  in  his  charge,  and 
he  was  not  requested  to  advise  the  jury  that  the  evidence  did  not  tend 
to  implicate  the  defendant  as  to  these  fires.  Nor  does  the  record  show 
that  during  the  summing  up  the  subject  of  these  previous  fires  was  al- 
luded to  in  any  way  whatever.  Had  the  charge  been  made  by  the  dis- 
trict attorney  that  they  were  of  incendiary  origin,  the  astute  counsel  for 
the  defendant  would  have  been  alert  to  correct  the  impression.  On 
the  contrary,  as  we  will  observe  later,  all  parties  disclaimed  that  the 
evidence  had  any  such  effect  or  tendency. 

This  same  class  of  evidence  comprised  a  part  of  the  alleged  objec- 
tionable evidence  on  the  trial  and  conviction  of  Jones,  and  was  urged 
strenuously  as  a  reason  for  the  reversal  of  the  judgment  of  conviction. 
On  that  trial  Girvan,  also  an  agent  of  one  of  the  insurance  companies, 
was  allowed  to  testify  that  Brown,  the  present  defendant,  said  that 
a  fire  had  occurred  at  Fulton  while  he  was  keeping  a  store  at  that  place. 
Again,  the  defendant  testified  on  behalf  of  Jones  on  that  trial,  and 
was  cross-examined  as  to  these  previous  fires  at  considerable  length. 
Jones  was  in  the  employ  of  Brown  when  the  fire  at  Fulton  occurred, 
and  if  the  evidence  is  vicious,  as  is  contended,  it  was  equally  so  against 
Jones.  In  any  event,  the  question  of  the  admissibility  and  effect  of 
this  class  of  evidence  was  in  the  preceding  record,  was  pointedly 
pressed  upon  the  court  by  the  appellant's  counsel,  and,  while  no  opin- 
ion was  written  either  in  this  court  or  in  the  Court  of  Appeals,  j^t 
we  cannot  assume  that  so  vital  a  proposition  was  utterly  overlooked 
by  both  appellate  courts. 

Passing  that,  however,  I  think,  as  an  original  prc^sition,  the  evi- 
dence was  admissible.    Certainly  evidence  pertaining  to  the  fire  of 
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November  10th  was  competent.  That  was  not  an  unrelated  crime  in 
the  sense  in  which  that  tenn  is  used.  The  same  goods  were  involved 
in  the  same  building,  and  they  were  in  the  custody  of  the  same  parties, 
and  there  was  the  same  excessive  insurance,  which,  it  is  claimed,  in- 
duced each  fire.  The  question  of  the  defendant's  motive  was  an  im- 
portant element  in  the  case  of  the  prosecution.  The  fact  that  the  in- 
surance companies  had  canceled  their  policies,  to  become  operative 
five  days  after  the  notice  was  served  upon  the  defendant,  and  the  fire 
actually  occurred  within  that  brief  space  of  time,  was  important.  The 
motive  of  the  defendant  to  burn  his  property  was  thus  elucidated.  The 
evidence  criticised  was  elicited  while  the  investigation  preceding  the 
cancellation  was  in  progress.  The  evidence  even  of  the  previous  firei 
was  a  connected  part  of  this  scrutiny.  It  bore  upon  the  question  of 
motive  and  illustrated  the  mental  operations  of  the  defendant.  The 
prosecution  was  not  necessariW  confined  to  the  proof  of  the  fact  that 
the  policies  were  canceled.  The  people  were  entitled  to  prove  that 
the  companies  were  justified  in  annulling  them  and  that  the  defendant 
knew  the  examination  was  for  the  purpose  of  revoking  the  insurance, 
and  he  was  directly  connected  with  what  occurred.  The  information, 
in  part  at  least,  on  which  the  companies  determined  to  cancel,  was  de- 
rived from  the  defendant,  and  that  information  the  plaintifT  was  entitled 
to  have  before  the  jury.  The  disclosure  may  possibly  have  tended  to 
inculpate  the  defendant  with  some  other  offense,  but  that  collateral 
circumstance  does  not  render  the  evidence  inadmissible. 

In  explanation  or  illustration  of  the  motives  or  mental  operations  of 
one  on  trial  under  an  indictment  much  Utitude  has  been  given  to  the 
prosecution.  In  People  v.  Harris,  136  N.  Y.  483,  33  N.  E.  66,  the  de- 
fendant was  on  trial  for  the  murder  of  his  wife,  and  the  crime  was 
committed  January  31,  1891.  The  district  attorney  was  permitted 
to  prove,  under  objection,  that  in  September  preceding  the  defendant 
had  illicit  intercourse  in  a  hotel  with  a  young  woman,  and  in  a  con- 
versation with  her  he  was  overheard  to  suggest  to  her  that  she  marry 
some  old  man  of  wealth  and  that  the  defendant  "could  give  him  a  pill 
and  get  him  out  of  the  way."  The  damaging  character  of  this  evi- 
dence was  apparent,  but  its  admissibility  was  sustained.  The  court 
in  commenting  upon  it  say : 

"I  consider  that  this  evidence  was  admissible,  because  It  bore '  upon  the 
qneotion  of  motive  and  tended  to  repel  that  strong  presumption  which  would 
militate  In  favor  of  a  husband,  when  on  trial  for  the  murder  of  hie  wife. 
The  rule  that  evidence  In  criminal  cases  shonld  be  confined  strictly  to  the 
question  In  issue  Is  not  Infringed  upon,  because  the  evidence  offered,  while 
tending  to  prove  some  essential  fact  in  the  guilt  of  the  accused,  may  also 
prove  the  commission  of  another  ofTense.  Such  evidence  is  relevant  and  ad- 
missible, whenever  its  presence  goes  to  sustain  the  charge  by  showing  scienter 
or  motive ;  for  these  facts  are  essential  elements  of  a  crime.  *  *  *  If  this 
conversation,  so  overheard  by  the  witness,  furnished  any  clue  to  the  existence 
of  motives,  we  cannot  assume  nor  say  that  it  was  meaningless  or  Immaterial. 
The  weight  and  Importance  to  be  attached  to  it  were  for  the  jury  to  consider, 
In  the  light  of  all  the  drcnmstances." 

See,  also,  People  v.  Scott,  153  N.  Y.  40,  46  N.  E.  1028. 
In  Stephen's  Digest  of  the  Law  of  Evidence,  art.  8,  the  principle 
is  thus  stated : 
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"Wben  a  person's  conduct  Is  In  Issue  or  is  deemed  to  be  relevsnt  to  the 
Issne^  statements  made  In  his  preaenoe  and  bearing,  by  which  liis  conduct  is 
nicely  to  have  been  affected,  are  deemed  to  lie  relevant." 

These  inquiries  reveal  to  the  defendant  that  he  was  suspected  of 
careless  management  of  his  property,  or  of  the  g^raver  offense  which 
resulted  in  the  former  fires.  At  the  particular  juncture  of  this  conver- 
sation he  may  have  realized  that  the  policies  were  to  be  canceled,  and 
he  may  then  have  conceived  the  purpose  to  bum  his  goods  before  the 
expiration  period  was  reached. 

It  is,  however,  claimed  that  the  defendant  should  have  been  permitted 
to  prove  that  the  previous  fires  were  not  of  incendiary  origin.  Again 
it  will  be  useful  to  turn  to  the  record.  Emmett  Brown,  a  brother  of 
the  defendant,  testified  as  a  witness  in  his  behalf.  He  lived  in  Bald- 
winsville  and  occupied  a  store  once  owned  by  his  brother.  The  follow- 
ing occurred : 

"Q.  Was  there  a  time  when  the  bnilding  that  you  occupied  was  on  Are? 
By  the  District  Attorney :  I  object  to  that  as  Incompetent,  irrelevant,  and 
immaterial.  By  the  Court:  I  dont  know  about  that  lent  that  quite  an 
Issue  to  open  up?  There  isn't  any  proof  that  there  was  any  flie  there  of  In- 
cendlaiy  origin.  Mr.  Mills:  No,  not  a  particle.  The  Conrt:  Then  I  dont 
thinlc  we  will  Indulge  in  it.  The  objection  is  sustained.  (Exertion  to  ttie 
defendant)" 

The  only  pertinence  to  this  evidence  must  have  been  to  show  tfiat  the 
fire  was  not  of  incendiary  origin.  The  court,  realizing  that  there  was 
no  proof  justifying  that  suspicion,  pointedly  so  stated  to  the  counsel 
for  the  defendant,  and  the  latter  with  equal  emphasis  acquiesced  in 
this  construction  of  the  evidence.  There  was  no  dissent  by  the  district 
attorney,  and  thus  the  court  and  both  parties,  openly  before  the  jury, 
were  committed  to  the  proposition  that  there  was  no  suspicion  by  rea- 
son of  these  former  fires,  and  hence  the  evidence  was  unnecessary.  The 
most  that  the  defendant  could  have  accomplished  by  the  excluded  testi- 
mony would  have  been  to  disprove  in  words  that  the  fire  was  set  by 
him,  and  in  view  of  the  disavowal  there  was  no  accusation  to  rebut.  A 
defendant,  even  in  a  criminal  case,  cannot  openly  assent  to  a  proposi- 
tion which  governs  the  course  of  the  trial  jaige  in  the  reception  or  ex- 
clusion of  evidence,  and  then  repudiate  the  course  adopted.  He  may 
not  deceive  the  judge  and  then  profit  by  his  duplicity. 

It  is  claimed  for  the  evidence  in  the  prevailing  opinion  that  the  pur- 
pose was  to  show  that  the  witness,  not  the  defendant,  was  responsible 
for  the  fire.  No  such  claim  was  suggested  on  th^  trial.  It  was  of  no 
importance  whose  fire  it  was,  unless  suspicion  might  have  been  imputed 
to  the  defendant  concerning  it. 

The  people  were  permitted  to  prove  that  after  the  fire  some  one  of 
the  fire  department  was  watching  the  property  or  building  nights ;  and 
it  is  urged  that  this  evidence  is  incompetent.  Before  this  evidence  was 
objected  to,  the  proof  showed  without  objection  that  the  firemen  wert 
in  the  building  the  greater  part  of  the  time  after  the  fire,  and  the  de- 
fendant's counsel  had  elicited  the  fact  that  "some  more  of  the  fire  de- 
partment was  in  charge  at  night."  Proof  had  been  given  that  excel- 
sior and  other  material  were  found  packed  in  between  some  furniture 
of  the  defendant  and  the  wall  or  partition ;  that  this  furniture  was  black- 
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ened  by  fire,  and  the  excelsior  showed  the  presence  of  kerosene  oil.  To 
repel  the  effect  of  this  evidence  the  defendant's  counsel  showed  on  cross- 
examination  that  the  defendant  and  Tones  were  in  the  building  daily 
and  had  access  to  it  at  all  times.  The  inference  might  be  that  they 
would  have  removed  these  evidences  of  guilt  if  they  had  been  guilty. 
To  counteract  the  force  of  this  testimony  the  people  proved  that  there 
was  no  opportunity  to  spirit  away  this  material,  for  a  fireman  was 
watching  the  property  all  the  time.  I  think  the  evidence  was  compe- 
tent 

The  opinion  of  the  chief  of  the  fire  department  that  a  draft  would 
be  created  by  tiie  opening  of  the  trap  door  and  the  lowering  of  the  win- 
dow may  have  been  improperly  received ;  but  the  fact  is  self  evident  and 
the  admission  of  the  opinion  must  have  been  harmless. 

Henry  Moran  was  a  witness  for  the  defendant.  He  had  been  in  his 
employ  in  this  building,  and  testified  that  the  kerosene  oil  which  had 
beox  found  upon  the  floor  after  the  fire  of  November  10th  had  been 
placed  there  by  him  to  aid  in  sweeping  or  cleaning  the  floor.  He 
testified  that  he  would  let  the  oil  drop  frcMn  a  brush,  "and  then  we  would 
stamp  it  on  the  floor  to  get  the  rest  out,  so  that  it  would  not  stick  the 
floor  up."  He  was  asked  on  cross-examination  if  he  did  not  tell  San- 
ders and  BilHnger  on  the  morning  of  November  20,  1903,  that  the  oil 
"was  put  there  for  a  purpose,"  and  he  answered  in  the  negative.  Bil- 
Hnger and  Sanders  were  permitted  to  contradict  Moran  as  to  this  spe- 
cific question.  I  think  it  was  competent  to  minimize  or  destroy  the 
inference,  properly  to  be  deduced  from  his  direct  examination,  that 
the  oil  came  upon  the  floor  innocently  and  naturally. 

The  other  objections,  I  think,  are  unimportant  It  is  not  wise  to 
grant  a  new  trial  in  a  criminal  action  after  a  long  trial  for  immaterial 
error.  If  that  course  is  to  be  adopted,  few  judgments  of  conviction 
will  stand. 

The  judgment  of  conviction  should  be  affirmed. 


KELLOGG  et  aL  T.  BURDICK  et  aL 
(Supreme  Conrt,  Appellate  Division,  Fourth  Department    January  S,  1906.) 

1.  Guardian  ahd  Ward— Testamentabt  Guardian— Afpointmwjt. 

The  exclusive  power  vested  In  the  husband  by  common  law  to  appoint 
a  testamentary  guardian  of  his  children,  even  though  their  mother  sur- 
vive him,  has  been  abrogated  by  statute. 

[Ed.  Note. — For  cases  In  point  see  vol.  25.  Cent  Dig.  Guardian  and 
Ward,  I  36.] 

2.  Baub— Rights  or  Motheb. 

Under  Laws  1893,  p.  303,  c.  175,  declaring  that  every  married  woman  Is 
declared  to  t>e  the  joint  guardian  of  her  children  with  her  husband,  with 
equal  rights  and  duties  In  regard  to  them  with  the  husband,  and  giving 
the"  surviving  parent  authority  by  will  or  deed  "to  dispose  of  the  cus- 
tody and  tuition  of  their  minor  children  during  minority,"  a  husband's 
attempt  by  will  to  dispose  of  the  guardianship  of  his  minor  children  to  tbe 
ezclmrion  of  their  mother,  who  survived  him,  was  void. 
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3.  SAMK— STAXnTE— OOHSTBUOTIOK. 

Laws  1893,  p.  303,  a  17IS,  glTlng  a  smrlTlng  parent  antborlty  b^  will  or 
deed  to  dispose  of  the  "custody  and  tuition"  of  their  minor  children,  con- 
fers on  such  sufTlving  parent  the  management  of  both  the  persons  and 
estates  of  their  surriTlng  minor  children. 

4.  Samk— Will— Construction. 

Where  testator  nominated  two  persons  "to  be  gnardlans  of  the  persons" 
of  his  three  minor  children,  and  nominated  three  others  to  be  the  Joint 
guardians  of  the  estates  of  each  of  such  children,  and  directed  that  all 
funds  and  securities  belonging  to  each  of  the  children  should  be  re- 
ceived, held,  and  paid  out  by  them  as  such  guardians,  such  provision 
could  npt  be  sustained  as  against  testator's  surriTlng  wife,  who  was  the 
mother  of  the  children,  on  the  ground  that  the  persons  so  nominated 
were  in  effect  mere  trustees  of  the  children's  property. 

Williams,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Erie  County. 

Action  by  Augustus  B.  Kellogg  and  another,  as  executors  of  the  es- 
tate of  Edwin  L.  Burdick,  deceased,  against  Alice  H.  Burdick,  indi- 
vidually and  as  guardian  of  certain  minors,  and  others,  for  the  con- 
struction of  a  will.  From  a  portion  of  a  surrogate's  decree  in  favor 
of  defendants,  plaintiffs  appeal.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

William  C.  White,  for  appellants. 

Simon  Fleischmann  and  Frederick  B.  Hartzell,  for  respondents. 

SPRING,  J.  Edwin  L.  Burdick,  of  the  city  of  Buffalo,  died,  leaving 
him  surviving  his  widow  and  their  three  minor  children.  He  left  a 
will  by  which,  after  a  few  general  legacies,  he  gave  by  the  third  para- 
graph all  his  property,  comprising  over  $30,000,  after  the  pajrment  of 
the  general  bequests,  to  these  minor  children.  The  succeeding  provi- 
sion is  as  follows: 

"Fourth :  I  nominate  and  appoint  Charles  S.  Parke  and  Rlsley  Tucker  to 
be  guardians  of  the  persons  of  my  three  children,  and  Augustus  B.  Ken<«g. 
George  H.  Dunston,  and  George  C.  Miller  to  be  the  joint  guardians  of  the 
estates  of  each  of  my  three  children,  and  I  direct  that  all  funds  atad  securities 
belonging  to  each  of  my  children  shall  be  received,  held  and  paid  out  by 
them  Jointly  as  such  guardians." 

He  appointed  said  Kellogg,  Dunston,  and  Miller  executors  of  his  wfll, 
which  was  duly  admitted  to  probate  and  letters  testamentary  issued 
thereon.  The  mother  of  the  children  has  been  appointed  their  general 
guardian  by  the  Surrogate's  Court  of  Erie  county,  having  given  a 
satisfactory  bond  in  the  penalty  of  $60,000  for  the  discharge  of  her 
duties  as  such  guardian.  Upon  the  judicial  settlement  of  the  account 
of  the  said  executors  the  general  guardian  claimed  that  the  fourth  sub- 
division of  the  will,  designating  guardians  of  these  children,  was  void, 
and  asked  that  the  residuary  fund  be  transferred  to  her  as  general 
guardian,  and  the  surrogate  has  adopted  her  construction  of  this  para- 
graph. The  exclusive  power  vested  in  the  husband  by  the  common  law 
to  appoint  a  testamentary  guardian  of  his  children,  even  though  their 
mother  survived  him,  has  been  abrogated  and  the  matter  isnowr^^lated 
entirely  bv  statute.  Matter  of  Schmidt,  77  Hun,  201,  28  N.  Y.  Supp. 
360. 
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Chapter  175,  p.  303,  of  the  Laws  of  1893,  amended  a  section  of  the 
ReviscKl  Statutes  by  providing : 

"Every  married  woman  Is  hereby  constituted  and  declared  to  be  tbe  Joint 
guardian  of  ber  children  with  her  husband,  with  equal  powers,  rights  and 
dnties  In  regard  to  them  with  the  husband." 

It  further  gave  the  surviving  parent  authority  by  will  or  deed  to  "dis- 
pose of  the  custody  and  tuition"  of  their  minor  children  during  their 
minority,  or  for  a  less  period.  This  statute  was  in  substance  re-enacted 
in  the  domestic  relations  law  (chapter  272,  p.  215,  Laws  1896),  ccwn- 
pri«ng  article  5,  §§  50  to  54,  of  that  law.  It  is  obvious  that  by  these 
sections  a  consistent  scheme  was  designed,  vesting  authority  over 
the  minor  children  and  of  their  property  in  the  father  primarily,  and 
upon  his  death  in  the  mother.  The  extent  of  the  powers,  and  of  the 
liabilities  as  well,  are  the  same  in  the  case  of  the  mother,  upon  the  death 
of  the  father,  as  he  possessed.  Her  right,  if  she  survive  her  husband, 
to  transmit  the  "custody  and  tuition"  of  the  children  during  their 
minority  to  "any  person  or  persons,"  implies  that  she  is  transmitting  a 
power  which  she  possesses.  She  could  not  vest  another  with  this 
plenary  authority  unless  held  by  her.  "Custody  and  tuition"  indicates 
the  management  of  property.  Tuition  implies,  not  alone  the  instruc- 
tion of  the  minor,  but  the  expenditure  of  money  for  that  instruction 
which  is  one  of  the  important  duties  imposed  upon  the  guatdian  or 
one  charged  with  the  control  of  a  minor.  Neither  parent  can  trans- 
gress this  statutory  right  of  guardianship  by  vesting  this  power  in  an- 
other by  deed  or  will.  Matter  of  Schmidt,  77  Hun,  201,  28  N.  Y.  Supp. 
350;  Hagerty  v.  Hagerty,  9  Hun,  175;  People  ex  rel.  Byrne  v.  Brug- 
man,  3  App.  Div.  155,  38  N.  Y.  Supp.  193.  The  object  of  the  statute 
in  vesting  the  power  over  the  children  in  the  surviving  mother  was  to 
place  her  on  the  same  plane  as  the  father,  and  to  render  the  authority 
absolute,  and  not  subject  to  diversion  at  his  behest  or  instance.  The 
attempt  of  Mr.  Burdick,  therefore,  to  dispose  of  the  guardianship  of 
the  person  and  also  of  the  estate  of  his  children  to  the  exclusion  of 
their  mother  is  in  violation  of  the  statute. 

It  is  strenuously  urged,  however,  that  these  so-called  guardians  of 
the  estate  are  trustees  of  the  property  bequeathed  to  these  children  or 
are  intrusted  with  its  management  and  control  the  same  as  trustees. 
The  testator  had  the  power  to  name  trustees  of  his  estate,  to  direct  the 
method  of  its  investment  and  expenditure  and  the  inception  and  ter- 
mination of  the  authority,  but  that  has  not  been  done  by  his  will. 
He  designates  the  persons  named  "joint  guardians  of  the  estate  of  each 
of  my  three  children,"  and  the  funds  are  to  be  managed  and  controlled 
by  them  "jointly  as  such  guardians."  The  term  "guardian"  has  a 
definite  signification,  and  the  powers  and  duties  of  that  functionary 
are  regulated  by  statute,  and  he  is  subject  to  control  and  investiga- 
tion by  the  surrogate.  The  functions  which  these  persons  would  ex- 
ercise pursuant  to  this  will  would  be  entirely  those  of  guardianship, 
and  their  authority  would  end  as  to  each  child  with  his  minority.  The 
testator  has  not  attempted  to  create  trustees.  Had  that  been  his  pur- 
pose, we  would  expect  to  find  in  the  will  some  directions  pertaining 
to  die  investment  and  management  of  the  property  intrusted  to  them 
and  something  denoting  the  life   of  the  trusteeship,  and   indicating 
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dearly  that  an  express  trust  was  intended  to  be  created.  As  was  said 
in  Matter  of  Hawley,  104  N.  Y.  250  at  page  261, 10  N.  E.  352,  at  page 
356: 


"To  constitate  a  testamentary  tnutee,  It  is  necessaiy  that  seme 
tmst  be  created  by  the  will.  Merely  calling  an  execntor  or  guardian  a  tmstee 
does  not  make  him  such.  Every  executor  and  every  guardian  Is,  In  a  general 
sense,  a  trustee,  for  he  deals  with  the  property  of  others  confided  to  bis  care. 
But  he  is  not  a  trustee  in  the  sense  in  wblcb  tiiat  term  is  nsed  In  coortB  of 
equity  and  in  the  statutes." 

In  Post  V.  Hover,  33  N.  Y.  693,  relied  upon  by  the  appellants'  counsel, 
while  the  trustee  was  denominated  guardian,  yet  his  authority  was 
minutely  set  out  in  the  will,  and  the  duties  imposed  upon  him  as  the 
custodian  of  the  property  of  the  infants  signified  that  his  functions 
were  those  of  a  trustee.  The  tare  name  attadied  to  the  authority,  we 
concede,  does  not  determine  conclusively  its  character.  That  is  fixed 
by  the  obligations  accompanying  the  transmissicMi  of  the  authcMrity. 

If  Burdidc  had  prescribed  tfie  extent  of  this  power,  defined  it  in  his 
will,  the  nature  of  it  would  have  been  made  manifest,  and  would  over- 
ride a  contrary  designation  by  name.  There  is  nothing  in  this  instru- 
ment to  indicate  that  the  testator  used  the  word  "guardians"  with  any 
other  than  the  ordinary  signification.  It  is  apparent  from  the  fact 
that  he  appointed  guardians  of  the  person,  as  well  as  of  the  pr(^>erty, 
of  these  infants  that  he  was  not  aware  that  the  statute  vested  the 
guardianship  in  their  mother  upc»i  his  decease,  and  that  he  could  not 
usurp  her  right.  Probably  if  he  had  known  of  this  limitation  of  his 
authority,  he  would  have  vested  his  estate  in  trustees,  prescribing  thdr 
duties  with  reference  to  it.  We  cannot  cure  this  omission  or  lack  of 
knowledge  on  his  part.  The  courts  indulge  in  great  latitude  in  con- 
struing a  will  to  make  effectual  the  intention  of  the  testator,  but  they 
cannot  make  a  new  will  for  him. 

There  is  grave  doubt  as  to  the  power  of  the  testator  in  any  event 
to  name  one  person  as  guardian  of  the  person  and  another  of  the  es- 
tate of  his  children  (Matter  of  Brig^,  39  App.  Div.  485,  67  N.  Y. 
Supp.  390,  affirmed  165  N.  Y.  673,  59  N.  E.  1119)  ;  but  we  do  not 
deem  it  necessary  to  pass  upon  this  question. 

The  decree,  should  be  affirmed,  with  costs  of  all  parties  to  be  paid 
out  of  the  fund.  So  ordered.  All  concur,  except  WILLIAMS,  J., 
who  dissents. 


BENNETT  ▼.  IRON  CLAD  MFG.  CXX 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    January  8.  1906.) 

PATKKTB— CONTBACrrS— ROTAMTBS RZCOVEBT. 

Defendant  acquired  the  right  to  manufacture  and  sell  plalnttfTs  pat- 
ented article  during  the  life  of  the  patent,  and  agreed  to  pay  plaintiff 
a  royalty  on  each  article  manufactured.  On  defendant's  fallnre  to  pay 
the  royalties,  plaintiff  recovered  judgment  for  royalties  and  for  the 
cancellation  of  the  contract  The  judgment  was  affirmed  on  defendant's 
appeal.  Pending  the  appeal  it  continued  to  make  and  sell  the  article. 
Held,  that  plaintiff  was  entitled  to  recover  the  royalties  spedfled  In  the 
contract  on  the  articles  made  pending  the  appeal ;  his  failure  to  procure 
an  injunction  restraining  the  manufacture  and  sale  pending  the  appeal 
not  precluding  a  recovery  on  the  contract. 

Spring  and  Hiscock,  33.,  dissenting. 
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Appeal  from  Trial  Term,  Herkimer  County. 

Action  by  Lewis  Bennett  against  the  Iron  Clad  Manufacturing  Com- 
pany. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

Tbe  action  was  commenced  in  December,  1904,  to  recover  10  cents  for 
each  sheet-metal  basket  alleged  to  bare  been  mannfactured  by  the  defendant 
under  the  contract  hereinafter  referred  to,  which  form  or  kind  of  basket  was 
Invented  and  caused  to  be  patented  by  tbe  plaintiff,  and  for  the  privilege  of 
manufactorlng  and  selling  which  the  defendant  promised  and  agreed  to  pay 
to  the  plaintiff  10  cents  per  basket  as  royalties. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Everett  E.  Risky,  for  appellant. 
Robert  W.  Hardie,  for  respondent 

McLENNAN,  P.  J.  The  facts  must  be  learned  solely  from  the  com- 
plaint, as  it  was  dismissed  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In  sudi  complaint  it  is  al- 
leged in  substance  that  the  plaintiff  is  the  owner  of  two  patents  which  re- 
late to  and  cover  a  certain  kind  of  metal  basket,  and  that  in  September, 
1896,  the  parties  entered  into  a  contract  in  writing  by  which  the  plain- 
tiff sold,  assigned,  and  transferred  to  the  defendant  the  exclusive  right 
to  manufacture  and  sell  such  baskets  during  the  life  of  the  patents, 
and  also  agreed  to  furnish  certain  dies  and  tools  made  and  owned  by 
the  plaintiff  for  the  puipose  of  such  manufacture.  The  defendant 
agreed  to  pay  to  the  plamtiff  10  cents  for  each  metal  basket  so  manu- 
factured by  it,  agreed  to  keep  a  correct  account  of  the  baskets  so  made 
and  sold,  and  to  submit  such  account  to  the  plaintiff  semiannually,  and 
at  all  times  to  permit  the  plaintiff  to  examine  its  said  books  of  account 
relating  thereto. 

It  is  further  alleged  that  after  making  such  contract,  and  after  the 
plaintiff  had  furnished  tools  and  dies  of  the  value  of  $468,  the  defend- 
ant commenced  the  manufacture  and  sale  of  the  baskets  in  question, 
made  reports  of  such  sales,  and  paid  the  royalties  specified  in  the  con- 
tract until  the  year  1900,  when  it  neglected  and  refused  to  make  reports 
or  pay  any  such  royalties,  although  it  continued  to  manufacture  and 
sell  the  baskets.  It  is  also  allied  that  the  plaintiff  thereupon  com- 
menced an  action  in  the  Supreme  Court  against  the  defendant,  based 
upon  the  contract  and  the  nonperformance  thereof  by  the  defendant; 
that  the  defendant  appeared  in  the  action  and  answered  by  denying 
the  plaintiff's  allegations ;  that  the  issues  thus  raised  were  referred  to 
a  referee  to  try  and  determine  the  same ;  that  the  action  was  tried  and 
decided  by  the  referee  in  favor  of  the  plaintiff.  The  report  of  the 
referee  was  made  a  part  of  the  complaint  herein,  and  by  reference  there- 
to it  appears  that  the  referee  determined  that  the  plaintiff  was  the  own- 
er of  the  patents  referred  to ;  that  the  parties  entered  into  the  contract 
set  forth  in  the  complaint  in  that  action ;  that  the  tools,  dies,  and  ma- 
chinery furnished  by  the  plaintiff  should  remain  in  the  possession  of  the 
defendant  during  the  continuance  of  the  contract ;  that  the  said  contract 
was  for  the  full  term  of  the  life  of  the  letters  patent;  that  the  contract 
was  fulfilled  up  to  January  1, 1900,  when  defendant  committed  a  breach 
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thereof.  The  referee  found  as  a  conclusion  of  law  that  by  failing  to 
comply  with  the  terms  and  conditions  of  said  contract  the  defendant 
became  liable  to  pay,  and  plaintiff  entitled  to  recover  from  it  as  roy- 
alties between  January  1,  1900,  and  September  30,  1902,  the  sum  of 
$572.20,  and  that  the  contract  be  adjudged  forfeited  and  canceled, 
and  the  tools,  dies,  and  machinery  furnished  by  the  plaintiff  should  be 
returned  to  him  pursuant  to  the  terms  of  the  contract,  or,  if  not  so 
delivered,  that  plaintiff  recover  their  value,  the  sum  of  $468. 

The  complaint  also  alleges  that  after  the  decision  of  said  action  by 
the  referee  and  on  or  about  July  15,  1903,  judgment  was  entered 
therein  upon  such  report ;  that  on  or  about  July  16, 1903,  the  defendant 
served  a  notice  of  appeal  from  said  judgment  to  this  court  and  fur- 
nished the  usual  undertaking  to  stay  execution;  that  said  appeal  was 
heard  on  its  merits  and  affirmed  by  this  court  in  January,  1904;  that 
in  February,  1904,  defendant  took  an  appeal  from  the  judgment  of 
affirmance  to  the  Court  of  Appeals,  and  gave  an  undertaking  pursuant 
to  section  1327  of  the  Code  of  Civil  Procedure ;  that  the  app^  was  dis- 
missed by  the  Court  of  Appeals  and  the  remittitur  from  that  court  filed 
in  Herkimer  county  cleric's  office  June  9,  1904. 

It  is  then  alleged  in  the  complaint : 

"Tbat  the  defendant,  during  tbe  pendency  of  said  appeals,  and  until  Ootoi>er 
10,  1904^  remained  In  possession  of  said  tools  and  appliances  and  contlnaed 
to  make  and  sell  and  offer  for  sale  sheet-metal  baskets  within  the  terms  of 
said  contract  and  have  sold  6,441  sheet-metal  baskets.  That  the  defendant 
has  manufactured  and  now  has  on  hand,  as  this  plaintiff  is  informed  and 
verily  believes,  many  thousand  sheet-metal  baskets  covered  by  the  contract, 
and  the  defendant  Is  liable  to  the  plaintiff  at  the  rate  of  10  cents  per  basket 
for  all  baskets  sold  and  for  all  baskets  made  and  on  hand  for  sale.  That 
the  precise  number  of  metal  baskets  which  the  defendant  has  on  band 
is  unknown  to  the  plaintiff,  bat  on  Information  and  belief  he  alleges  that 
they  do  not  exceed  ten  thousand.  Wlierefore  the  plaintiff  demands  Judg- 
ment against  the  defendant  for  the  sum  of  $2,000,  with  interest  from  Octo- 
ber 10,  1904,  besides  costs." 

It  is  thus  seen  that  the  action  is  brought  solely  to  recover  the  roj-al- 
ties  specified  in  the  contract,  and  which  it  is  alleged  became  due  and  ow- 
ing to  the  plaintiff  by  reason  of  the  manufacture  and  sale  of  the  pat- 
ented baskets  by  the  defendant  during  the  pendency  of  the  appeal  from 
the  judgment,  which,  among  other  things,  declared  such  contract  to 
be  forfeited  and  canceled.  We  think  the  complaint  states  a  good  cause 
of  action. 

The  defendant,  having  continued  to  manufacture  and  sell  the  bas- 
kets covered  by  plaintiff's  patents  after  judgment  was  rendered  against 
it  declaring  the  contract  "forfeited  and  canceled,"  and  while  contest- 
ing by  appeal  the  correctness  of  such  judgment,  incurred  the  liability 
imposed  by  such  contract,  notwithstandmg  such  judgment  The  plain- 
tiff, having  failed  to  dissent  from  such  manufacture  and  sale  by  the 
defendant  by  procuring  an  injunction  or  taking  some  other  summary 
remedy  during  the  pendency  of  its  appeal,  was  not  thereby  precluded 
from  msisting  upon  compliance  with  the  terms  of  the  contract  as  to 
royalties  which  became  due  after  the  rendition  of  such  judgment.  The 
defendant  by  its  acts  in  the  premises  assumed  to  treat  the  provision  in 
the  judgment  that  it  was  not  entitled  to  manufacture  as  erroneous, 
and  ought  not  now  to  be  permitted  to  disclaim  liability  for  its  acts  an- 
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der  the  contract  in  question.  The  plaintiff  at  all  times  asserted,  and 
successfully  defended,  the  validity  of  the  judgment,  but  it  did  not  deem 
It  expedient  to  compel  obedience  by  injunction  or  other  summary  rem- 
edy, and  it  must  be  held  that  the  provision  declaring  the  contract  for- 
feited, being  for  the  benefit  of  the  plaintiff,  was  one  which  he  might 
waive  if  he  so  desired,  and  avail  himself  of  his  right  of  action  there- 
under so  long  as  the  defendant,  by  proceeding  precisely  along  the  terms 
thereof,  conceded  its  validity  to  all  intents  and  purposes,  although  dis- 
puting that  fact  as  to  a  period  of  .time  prior  to  Uie  one  during  which  it 
was  so  operating  under  die  contract. 

The  plaintiff  had  already  obtained  a  judgment  in  his  favor  under  the 
contract  His  confidence  in  the  validity  of  his  contract,  belief  in  the 
defendant's  solvency,  and  other  considerations,  may  have  been  deemed 
sufficient  by  him  to  warrant  him  in  allowing  the  defendant  to  proceed 
without  restraint  by  legal  proceedings.  A  holding  that  the  defendant 
could  proceed  under  the  terms  of  its  contract  without  incurring  the 
liabilities  thereby  imposed  upon  it  would  be  not  only  unreasonable, 
but  exceedingly  unjust  to  the  plaintiff.  It  is  quite  possible  that,  un- 
less the  plaintiff  can  recover  the  royalties  specified  in  his  contract,  he 
will  be  unable  to  recover  any  sum  whatever.  He  may  not  be  able  to 
prove  damages  independent  of  his  contract;  but,  even  if  so,  it  ought 
not  to  be  held  that  the  defendant  might  manufacture  and  seU  the  bas- 
kets covered  by  the  plaintiff's  patents  with  impunity  and  without  in- 
curring liability.  By  the  action  of  the  parties  the  provision  of  the 
judgment  annulling  and  ending  the  contract  was  waived,  and  the  plain- 
tiff is  entitled  to  recover  the  royalties  specified  in  the  contract  which 
accrued  oh  account  of  the  manufacture  and  sale  by  defendant  of  such 
articles  during  the  pendency  of  the  appeals.  The  cases  cited  by  ap- 
pellant's counsel  (Union  Mfg.  Co.  v.  Lounsbury,  41  N.  Y.  363 ;  Hyatt 
V.  Ingalls,  124  N.  Y.  93,  26  N.  E.  285,  and  Skinner  v.  Wood,  140  N.  Y. 
217,  35  N.  E.  491,  37  Am.  St.  Rep.  540)  are  analOj|;ous  in  principle  and 
establish  the  plaintiff's  right  to  recover  in  this  action. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  event  All  concur,  except  SPRING  and  HISCOCK,  JJ., 
who  dissent 

SPRING,  J.  (dissenting).  Plaintiff  was  the  inventor  of  a  metal 
basket.  In  September,  1896,  he  entered  into  an  agreement  with  the  de- 
fendant, whereby  the  latter  agreed  to  manufacture  said  patented  baskets, 
paying  the  plaintiff  10  cents  for  each  basket  "so  made  and  sold  by  the 
rarty  of  tihe  second  part  during  the  continuance  of  this  agreement." 
The  agreement  further  provided  that  the  plaintiff  was  to  furnish  to  the 
defendant  the  tools  which  had  been  used  in  the  manufacture  of  said 
baskets  and  which  were  then  in  the  possession  of  the  party  of  the  sec- 
ond part.  An  action  was  subsequently  commenced  by  the  plaintiff  to 
recover  the  royalties,  his  due  by  reason  of  the  manufacture  and  sale 
of  these  baskets,  and  we  assume,  although  the  complaint  in  that  action 
is  not  before  us,  asking  also  for  a  cancellation  of  the  agreement.  The 
action  was  tried  before  a  referee,  and  in  his  report  he  directed  judg- 
ment in  favor  of  the  plaintiff,  canceling  the  contract  and  awarded  a 
money  judgment.    The  report  further  directed  the  defendant  to  de- 
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Jiver  to  the  plaintiff  the  tools  and  machinery  furnished  him.  Judg- 
ment was  entered  July  16,  1903,  conformably  to  the  report  adjudging 
that  the  contract  be  "forfeited  and  canceled,"  and  in  other  respects 
following  the  conclusions  of  law  determined  by  the  referee.  The  de- 
fendant appealed  to  the  Appellate  Division,  giving  the  usual  undertak- 
ing to  stay  the  execution.  The  judgment  was  affirmed,  and  upon  ap- 
peal to  the  Court  of  Appeals  another  undertaking  was  given  also  to 
stav  execution  and  pursuant  to  section  1327  of  the  Code  of  Civil  Pro- 
cedure. The  appeal  was  dismissed  in  the  Court  of  Appeals.  No  un- 
dertaking was  given,  as  is  permitted  by  section  1328  of  the  Code  of 
Civil  Procedure,  to  stay  that  part  of  the  judgment  which  directed  the 
delivery  of  the  tools  to  the  plaintiff,  so  that  he  might  at  any  time  have 
obtained  the  possession  of  that  property. 

After  the  decision  by  the  Court  of  Appeals  this  action  was  com- 
menced. The  complaint  sets  out  the  agreement  between  the  parties, 
the  judgment  recovered  in  the  prior  action,  the  appeais  therefrom,  re- 
citing the  conditions  of  the  two  undertakings,  whidi  merely  stayed  ex- 
ecution, and  the  termination  of  that  action.  In  the  seventh  paragraph 
it  is  alleged  that  "during  the  pendency  of  said  appeals,  and  until  Octo- 
ber 10,  1904,"  the  de^ndant  continued  manufacturing  and  selling 
said  baskets,  and  has  now  a  large  quantity  of  the  same  on  hand,  for 
each  of  which  it  is  liable'  to  pay  the  plaintiff  10  cents.  The  theory  of 
the  cause  of  action  seems  to  be  that  the  defendant  is  liable  to  account 
to  the  plaintiff  for  manufacturing  and  selling  the  baskets  pending  the 
appeal  as  if  the  contract  was  still  in  force,  although  asserting  its  invalid- 
ity. The  judgment  abrogated  the  agreement  between  the  parties.  A 
remedy  available  to  the  plaintiff  by  injunction,  or  for  an  infringement 
of  his  patent,  or  to  recover  damages  independently  of  his  agreement 
or  to  adopt  any  other  course  to  which  he  may  have  been  entitled,  could 
have  been  resorted  to  immediately  upon  the  entry  of  the  judgment 
The  undertaking  did  not  assume  to  stay  any  remedy  permissible  to 
the  plaintiff,  but  only  prevented  him  from  collecting  the  sum  awarded 
by  the  judgment.  He  relies  upon  the  annulment  of  the  contract  which 
dates  from  the  entry  of  the  judgment.  The  plaintiff  may  be  entitled 
to  recover  the  contract  price  for  baskets  made  and  sold  during  the 
pendency  of  the  action  and  prior  to  the  entry  of  the  judgment;  but 
the  action  is  not  brought  for  any  such  purpose.  Such  an  action  would 
rest  upon  an  existing  agreement,  while  the  basis  of  the  one  now  pend- 
ing is  upon  the  dead  contract,  and  made  so  by  a  judgment  recovered 
at  the  instance  of  the  plaintiff.  He  cannot  annul  the  agreement  and 
still  continue  to  reap  tihe  fruits  of  it.  The  rights  of  the  parties  are 
the  same  as  if  no  contract  had  ever  been  made,  and  there  is  no  claim 
in  the  complaint  that  new  life  has  been  imparted  to  it,  or  that  it  has 
been  recognized  in  any  way  by  the  defendant  as  a  subsisting  agreement 

The  plaintiff  does  not  claim  that  the  agreement  has  been  reinstated, 
nor  does  he  seek  its  revival.  Nor  does  he  elect  to  waive  the  judgment 
of  cancellation.  The  allegation  that  the  defendant  has  continued  man- 
ufacturing "within  the  contract"  is  a  conclusion  of  law.  At  best,  the 
plaintiff  must  allege  that  he  elects  to  consider  the  contract  in  force.  He 
cannot  in  one  clause  insist  upon  its  abrogation  for  his  own  benefit 
and  in  the  succeeding  one  assert  its  validity  also  for  his  own  benefit 
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He  must  adopt  one  course  or  the  other.  He  may  wuve  the  judgment, 
but  he  does  not  do  this.  Upon  the  entry  of  the  judgment  a  new  rela- 
tion arose  between  the  parties.  If  that  is  to  be  altered  at  the  instance 
of  the  plaintiff,  he  must  set  forth  facts  showing  his  purpose,  or  that  of 
both  parties  to  disr^;ard  it 

The  complaint  alleges  that  the  plaintiff  demanded  possession  of  the 
tools  furnished  to  the  defendant,  as  provided  in  the  agreement,  and  the 
failure  to  deliver  the  same,  and  seeks  to  recover  their  value,  but  that 
alleged  cause  of  action  was  withdrawn  by  the  plaintiff  on  the  trial. 

Tme  judgment  and  order  should  be  affirmed,  with  costs. 

HISCOCK,  J.,  concurs. 


HOBAN  v.  ROCKWELL. 
(Snpr«me  Oonrt  Appellate  DlTlston,  Fourth  Department.    January  8,  1000.) 

1.  Oaxbikbs— Stbzkt  Railboadb— Contbibutobt  Nbouoencb. 

Wliere  a  passenger  was  unable  to  obtain  a  seat  In  a  street  car,  she  was 
not  guilty  of  contributory  negligence  as  a  matter  of  law  in  riding  on 
the  running  board  of  the  car. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  ||  1877, 
1879.] 

2.  Sakk— Cabx  Rbquibbd. 

Where  a  street  car  company  permitted  a  passenger  to  ride  on  the  run- 
ning board,  and  accepted  her  fare  as  a  passenger,  It  was  obliged  to 
exercise  extraordinary  care  to  transport  her  to  her  destination  without 
injury.    . 

[Ed.  Note. — ^For  cases  In  point,  see  voL  9,  Cent.  Dig.  Carriers,  ||  1099, 
1101.] 

8l  Sahb— Nbouobnck. 

Plaintiff,  a  girl  17  years  old,  boarded  a  street  car  and,  beSag  unable 
to  get  Inside  because  of  the  crowd,  stood  on  the  running  board,  liolding 
onto  one  of  the  stanchions.  The  conductor,  in  passing  along  to  collect 
fares,  swung  himself  around  the  passengers  on  the  running  board,  and 
In  dQlng  so  was  struck  by  one  of  the  trolley  poles,  located  4  feet  5Vj 
Inches  from  the  track,  the  nearest  face  being  2  feet  8^  Inches,  and  struck 
plaintiff,  causing  the  Injuries  complained  of.  Held,  that  there  were 
two  concurring  causes  which  produced  the  injury — one,  the  overcrowding 
of  the  car;  and  the  other,  the  conductor's  act  in  coming  in  contact  with 
the  pole — ^both  of  wliicli  were  the  negligence  of  the  carrier. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Bridget  T.  Koran,  an  infant,  by  Thomas  Koran,  her 
g^rdian  ad  litem,  against  William  B.  Rockwell,  as  temporary  receiver 
of  the  S)Tacuse,  Lakeside  &  Baldwinsville  Railway  Company.  From 
a  judgment  of  the  County  Court  of  Onondaga  county,  affirming  a 
judgment  of  the  Municipal  Court  of  the  city  of  Syracuse  in  favor  of 
plaintiff  for  $212.15,  damages  and  costs,  and  $32.68,  costs  of  a4>peal, 
defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Hiscock,  Doheny,  Williams  &  Cowie,  for  appellant 
M.  E.  &  G.  W.  DriscoU,  for  respondent. 
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NASH,  J.  The  plaintiff,  a  girl  of  17  years,  in  the  afternoon  of 
July  4,  1904,  boarded  a  car  of  the  Syracuse,  Lakeside  &  Baldwinsville 
Railway,  operated  by  the  defendant  as  temporary  receiver.  The  cars 
were  crowded,  several  having  passed  the  point  where  the  plaintifiE  was 
waiting  for  a  car  without  stopping.  The  car  in  question,  an  open  car, 
stopped,  the  seats  of  which  were  filled,  and  people  were  standing  outside 
on  the  running  board  of  the  car.  The  plaintiff  got  on,  and  stood  on 
the  running  board,  holding  onto  the  stanchion  or  post  which  supports 
the  roof  of  the  car,  and  rode  some  distance  toward  her  destination. 
The  conductor,  in  passing  along  to  collect  fares,  swung  himself  out 
around  the  passengers  on  the  running  board,  and  in  doing  so  was  strudc 
by  one  of  the  trolley  poles  and  thrown  against  the  plaintiff,  causing  the 
injuries  complained  of.  The  distance  between  the  trolley  poles  and 
nearest  rail  was  from  4  feet  5J4  inches,  and  the  nearest  face  of  the 
poles  was  2  feet  8JA  inches.  The  plaintiff,  being  unable  to  obtain  a 
seat  in  the  car,  was  not  guilty  of  contributory  negligence  in  riding  on 
the  running  board  of  the  car.  If  there  was  any  question  as  to  her 
contributory  negligence,  it  was  for  the  jury.  Cattano  v.  Metropolitan 
Street  Railway  Co.,  173  N.  Y.  565,  66  N.  E.  563.  The  defendant, 
having  permitted  the  plaintiff  to  ride  on  the  running  board  and  taken 
her  fare  as  a  passenger,  was  obliged  to  exercise  extraordinary  care  to 
transport  the  plaintiff  to  her  destination  without  injury.  Lucas  v. 
Metropolitan  St.  Ry.  Co.,  56  App.  Div.  405,  67  N.  Y.  Supp.  833. 

It  is  urged  that  the  defendant  cannot  be  charged  with  n^ligence, 
for  the  reason  that  the  distance  between  the  running  board  and  the 
trolley  poles  afforded  ample  space  for  persons  riding  on  the  running 
board  to  do  so  in  safety,  and  that,  if  negligence  could  be  predicated  up- 
on the  mere  fact  thaU  the  plaintiff  was  allowed  to  ride  upon  the  run- 
ning board,  such  negligence  was  not  the  proximate  cause  of  the  ac- 
cident. In  the  action  brought  by  the  conductor  against  the  defendant 
for  the  injuries  he  sustained,  it  was  held  that  the  plaintiff  failed  to 
establish  negligence  on  the  part  of  the  defendant  in  the  locaticxi  of 
the  poles,  and  that  the  conductor  must  be  deemed  to  have  assumed  any 
risks  incident. to  the  situation.  Davem  v.  Rockwell  (Sup.)  93  N.  Y. 
Supp.  1125.  While  the  defendant's  negligence  in  permitting  the  over- 
crowding of  the  car  may  not  be  regarded  as  the  proximate  cause  of 
the  accident,  the  question  is  whether,  within  the  rule  which  requires 
the  highest  degree  of  care  on  the  part  of  the  carrier  in  the  performance 
of  its  duty  to  a  passenger,  the  defendant  is  or  is  not  liable  for  the  in- 
tervening cause  which  occasioned  the  accident  to  the  plaintiff.  Was 
the  act  of  the  conductor,  which  directly  produced  the  injury  to  the 
plaintiff,  so  disconnected  from  the  primary  fault  of  overcrowding  tiie 
car  as  not  to  be  in  any  sense  the  act  of  the  defendant  ? 

In  the  Cattano  Case,  the  plaintiff's  intestate  was  a  passenger  on  one 
of  the  defendant's  horse  cars,  the  seats  of  which  were  occupied,  and  in 
the  aisles  of  which  there  was  no  standing  room ;  that  he,  with  7  otihers, 
was  riding  on  the  front  platform,  which  "apparently  had  no  room  for 
anybody  else" ;  that  the  car  was  going  very  fast  on  a  downgrade,  and 
the  driver,  in  his  effort  to  apply  the  brakes,  "made  room  for  himself" 
by  backing  and  pushing,  and  thus  jostled  the  crowd  and  shoved  the 
people  around,  so  that  the  decedent  was  thrown  off  and  instantly 
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killed.  It  was  held  that  the  case  presented  a  question  of  fact  for  the 
jury  as  to  the  defendant's  negligence  in  allowing  the  platform  to  be- 
come so  crowded  that  the  driver  could  not  use  the  brakes  without 
pushing  away  those  standing  near  him  and  thus  crowding  off  some  one 
on  the  outside.  It  was  there  said  that  it  was  the  duty  of  the  defendant, 
when  it  allowed  passengers  to  ride  on  the  platform  to  use  a  high  de- 
gree of  care  to  protect  them  from  injury.  In  the  case  at  bar  the  fact 
was  conceded  that  the  conductor  struck  the  pole  as  he  was  swinging 
out  around  somebody  and  was  thrown  frcmi  the  car  and  struck  the 
plaintiff.  It  may  be  assumed,  as  was  said  in  the  dissenting  opinion 
in  Davern's  Case,  that  there  was  no  passageway  in  the  car,  and  the 
only  practical  method  by  which  the  conductor  could  collect  the  fares 
was  by  passing  along  the  running  board.  In  this  he  was  performing 
the  duty  required  of  him  by  the  defendant.  There  were,  therefore,  two 
concurring  causes  which  produced  the  injury  to  the  plaintiff — one  the 
overcrowding  of  the  car  permitted  by  the  conductor,  and  the  other  his 
act  in  coming  in  contact  with  the  pole.  It  will  not  be  presumed  that 
the  conductor  intentionally  caused  the  injury  to  himself.  Assuming 
that  both  acts  were  negligent,  they  were  such  that,  applying  the  princi- 
ple of  the  Cattano  Case,  the  defendant  is  responsible  for  his  negligent 
acts. 

The  judgment  below  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur,  ezcq;>t  HI8C0CK,  J.,  not  voting. 


H.  REMINGTON  &  SON  PULP  &  PAPER  CO.  v.  WATER  COM'RS  OF 
CITY  OF  WATERTOWN. 

(Supreme  Conrt,  Appellate  Division,  Fourth  Department.    January  8,  1906.> 

Watebs  and  Wateb  Covbses— Ebection  of  Dam— Injubiks  to  Pbopebtt. 

In  an  action  to  recover  for  Injuries  to  property  by  the  erection  of  a 
dam,  the  rights  of  the  parties  are  to  be  governed  by  the  ordinary  stage 
of  water,  and  not  by  "low  and  medium  waters." 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  the  H.  Remihgton  &  Son  Pulp  &  Paper  Company  against 
the  water  commissioners  of  the  city  of  Watertown.  From  an  inter- 
locutory judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Arthur  L.  Chapman,  for  appellant. 
Joseph  Atwell,  for  respondent 

NASH,  J.  It  seems  to  be  conceded  that  the  crest  of  the  defend- 
ant's dam  is  2.77  feet  above  the  level  of  the  average  flow  of  the  water 
at  the  property  line  of  the  plaintiff,  instead  of  that  height  above  the 
level  of  the  water  at  the  point  where  the  plaintiff  proposes  to  erect 
its  dam,  as  erroneously  found  in  the  eleventh  finding  df  fact.  The 
finding  is  based  upon  the  levelings  taken  of  the  average  minimum  flow 
of  water;  whereas,  the  rights  of  the  parties  are  to  be  governed  by 
the  ordinary  stage  of  the  water.    The  finding  that  "such  backing  o£ 
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the  water  greatly  reduced  the  plaintiffs  head  at  said  site,  so  that  in  low 
and  medium  water  the  power  will  be  seriously  diminished,"  erroneously 
implies  that  the  rights  of  the  parties  may.  be  based  upon  'low  and  medi- 
um water,"  instead  of  the  ordinary  flow. 

The  seventh  finding  of  fact,  determining  the  head  or  height  of  the 
fall  of  water  which  could  be  produced  at  me  proposed  site  for  a  dam, 
is  also  based  upon  the  erroneous  figures  found  in  said  eleventh  find- 
ing, as  is  also  the  rest  of  this  finding.  The  facts  found  in  said  sev- 
enth finding  of  fact,  and  in  the  eighth,  and  the  second,  third,  fourth, 
and  fifth  paragraphs  of  the  eleventih  finding  of  fact,  are  matters  which 
should  be  passed  upon  and  determined  upon  a  reference  or  by  a  com- 
mission in  assessing  the  damages  which  the  plaintiff  has  and  will  sus- 
tain, if  any,  by  reason  of  the  construction  and  maintenance  of  the  de- 
fendant's said  dams  at  their  present  height,  and  the  same  should  there- 
fore have  been  omitted  from  the  findingfs  as  a  basis  of  an  interlocu- 
tory judgment.  While  it  is  unfortunate  that  a  new  trial  of  this  case 
should  be  had,  still  we  see  no  other  way  to  dispose  of  it,  unless  the  par- 
ties stipulate  to  correct  the  errors  referred  to. 

Interlocutory  judgment  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


BANK  OF  NIAGARA  v,  TALBOT  et  al. 
(Supreme  Court,  Appellate  DItIsIoii,  Foartb  Department    Jairaaiy  3,  100&) 

1.  WnX8— liEGAOIKS— INTEBKST — Whkn  M"  Bbotms  TO  Rim. 

Wbere  a  will  directed  that  not  later  than  a  spedfled  time  after  testa- 
tor's decease  the  executors  should  convert  the  property  into  money  and 
pay  over  the  legacies,  they  did  not  bear  Interest  ontU  the  expiration  of 
the  time  specified. 

[Ed.  Note. — For  cases  in  point,  see  voL  40,  Cent  Dlf.  WlUa,  U  1819- 
1865.] 

2,  8amx — Onrr  or  Ircoi£b— Computatiok. 

Where  the  Income  of  an  estate  or  any  portion  thereof  Is  given  to  a 
legatee  for  life,  the  legatee  is  entitled  to  the  Income  accruing  tliereon 
after  the  death  of  testator. 

5.  Saiuj— Gift  of  Ihtkrest— AwmnTT. 

Where  a  will  directed  that  the  Interest  on  a  specified  snm  of  money 
should  be  paid  to  a  certain  person  for  life,  with  the  principal  at  her  death 
to  her  ctilldren,  it  was  a  gift  of  Interest  and  not  an  annuity.' 

4.   SAKK— GOMFUTATIOR  OF  IRTEBEST. 

Where  a  will  gave  the  interest  on  $6,000  to  a  certain  person  fear  life. 
she,  until  such  sum  was  set  apart  according  to  the  will,  was  entitled  tu 
such  proportion  of  the  Income  of  the  entire  estate  as  $6,000  twre  to  the 
entire  value  of  the  estate. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  "the  Bank  of  Niagara  against  Ashton  Buchanan  Talbot 
and  others.  From  an  order  confirming  the  report  of  a  referee  in  sur- 
plus money  proceedings,  and  directing  distribution  of  the  surplus 
moneys  in  accordance  therewith,  defendants  appeal.    Affirmed. 
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Argued  before  McLENNAN,  P.  T.,  and  SPRING.  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

J.  Boardman  Scovell  and  Simon  Fleischman,  for  appellants. 
Tracy  C.  Becker,  for  respondent 

NASH,  J.  The  time  of  payment  of  all  of  the  legacies  to  the  appel- 
lants, except  Helen  Morehouse  Kennedy,  and  therefore  the  time  from 
which  they  bear  interest,  is  fixed  and  determined  by  the  testatrix  in  the 
thirty-seventh  paragraph  of  her  will.  It  gave  to  the  executor  the  power 
and  authority  to  collect  the  rents,  issues,  and  profits  of  her  real  estate,  and 
to  invest  and  reinvest  the  same;  also  full  power  of  sale  of  any  and  all 
of  her  real  estate  and  personal  property  in  his  discretion,  at  any  time 
within  six  years  after  her  decease,  and  mvest  and  reinvest  the  proceeds 
of  such  sale,  so  far  as  required  by  the  provisions  of  the  will,  and  fur- 
ther provided : 

"Bnt  It  la  my  will,  and  I  hereby  direct,  that  not  later  than  tbe  expira- 
tion ot  dx  years  after  my  decease,  according  to  tbe  best  Judgment  of  my 
executor,  my  property  shall  be  converted  Into  money  and  ray  estate  fully 
settled  and  the  distributive  shares  and  legacies  paid  over  to  the  person  or 
persons  entitled  thereto,  In  the  order  In  which  their  names  appear  In  this 
Instrument." 

Thus  it  was  provided  that  the  legacies  did  not  by  the  terms  of  the 
will  become  due  and  payable  until  six  years  after  the  death  of  the  tes- 
tatrix, and  consequently  did  not  bear  interest  until  after  that  period  of 
time  had  elapsed.  Thorn  v.  Gamer,  113  N.  Y.  198,  21  N.  E.  149 ;  Van 
Rensselaer  v.  Van  Rensselaer,  113  N.  Y.  207,  21  N.  E.  76;  Wheeler  v. 
Ruthven,  74  N.  Y.  428,  30  Am.  Rep.  315.  In  Thorn  v.  Gamer,  supra, 
the  testator  bequeathed  to  his  son  $1,000,000,  to  be  paid  within  18 
months  after  the  testator's  death.  It  was  held  that  the  son  was  not  en- 
titled to  any  interest  upon  his  legacy  previous  to  the  expiration  of  the 
time  fixed  for  its  payment 

In  the  Van  Rensselaer  Case,  the  language  of  the  will  was : 

**I  hereby  give  and  beqneath  to  my  sister  Bllzabetb  the  sum  of  tm  tbonsand 
dollars,  to  be  paid  by  my  executors  when  It  shall  be  convenient  for  them, 
without  regard  to  the  time  fixed  by  law,  out  of  the  moneys  derived  from  the 
sale  of  the  Van  Schalck  faita  left  me  by  my  brother  Conrtlandt  or  otherwise. 
If  It  Bball  seem  best  to  them." 

It  was  held  that  the  legatee  was  entitled  to  interest  from  the  time 
when  sufficient  of  the  proceeds  of  the  farm  sales  had  been  realized  to 
pay  her  legacy. 

In  Wheeler  v.  Ruthven  it  is  held  that : 

"The  rale  that  a  legacy  is  payable  one  year  after  the  testator's  death,  and 
bears  Interest  from  that  time,  only  applies  In  tbe  absence  of  a  direction  in 
the  will,  or  other  decisive  indication  therein,  which,  interpreted  In  the  light 
of  the  surrounding  circomstances,  shows  a  different  intention  on  the  part  of 
the  testator," 

By  the  will  the  testatrix  gave  21  general  legacies,  and  directed  that, 
in  case  her  estate  was  insufficient  to  pay  all,  the  first  15  legacies  should 
be  first  paid.  The  sole  estate  of  the  testatrix  was  a  residuary  interest 
in  certain  real  and  personal  estate,  in  which  her  mother  had  a  life  in- 
terest.   Held,  that  the  testatrix  intended  that  the  legacies  were  to  be 
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paid  when,  by  the  death  of  the  life  tenant,  her  estate  should  vest  io 

possession,  and  that  they  only  bore  interest  from  that  time. 

Within  the  principle  of  these  cases,  the  legacies  of  the  appellants, 
other  than  Helen  Morehouse  Kennedy,  did  not  bear  interest  until  the 
expiration  of  six  years  from  the  death  of  the  testatrix. 

The  seventeenth  paragraph  of  the  will  gives  to  Helen  Morehouse 
Kennedy,  during  her  natural  life,  the  interest  on  the  sum  of  $6,000, 
and  bequeaths  the  principal  sum  at  her  death  to  her  children,  as  therein 
provided.  It  is  a  gift  of  the  interest  upon  $6,000  set  apart  from  the 
estate  of  the  testatrix  and  invested,  and  not  an  annuity.  Matter  of 
Dewey,  163  N.  Y.  63,  46  N.  E.  1039.  The  executor  had  the  same  time 
in  which  to  execute  the  power  of  sale  for  the  purpose  of  setting^  apart 
the  $6,000  to  be  held  in  trust  for  the  legatee  for  life  as  to  provide  for 
the  payment  of  the  general  legacies.  But,  in  the  absence  of  specific 
directions  as  to  the  time  when  the  interest  would  become  payable 
thereon,  the  rule  that,  where  the  income  of  an  estate  or  a  designated 
portion  thereof  is  given  to  a  legatee  for  life,  the  legatee  becomes  en- 
titled to  whatever  income  accrues  thereon  from  and  after  the  death 
of  the  testatrix,  unless  there  is  some  provision  in  the  will  emressing 
a  contrary  intent.  Matter  of  Stanfield,  135  N.  Y.  292,  31  N.  E.  1013, 
is  applicable. 

The  provisions  of  the  thirty-seventh  paragraph  of  the  will  fixed  the 
time  of  payment  of  only  the  distributive  shares  or  legacies  to  be  paid  over 
to  the  person  or  persons  entitled  thereto,  and  is  not  applicable  to  the 
trust  created  for  the  beneficiaries,  Helen  Morehouse  Kennedy  and  her 
children,  except  as  to  the  time  when  the  $6,000  should  be  set  apart  and 
invested  for  her  use.  Until  set  apart  she  was  entitled  to  the  income  of  so 
much  of  the  estate  as  was  represented  by  the  $6,000,  the  proportionate 
amount  which  the  income  of  $6,000  in  value  bore  to  the  income  of  the 
whole  estate,  the  personal  of  which  is  ascertained  to  have  been  $6,018.03, 
and  the  real  estate  as  stipulated  $300,000.  The  computation  by  the  ref- 
eree of  the  amount  of  income  of  the  $6,000  for  the  period  of  six  years 
from  the  death  of  the  testatrix  was  made  on  this  basis,  and,  as  corrected 
by  the  stipulation  of  the  parties,  confirmed  by  the  order  of  the  county 
court. 

The  order  of  the  county  court  should  be  affirmed. 

Order  affirmed,  with  |10  costs  and  dlsbarsementa.    All  concur. 


WILLIAMS   et  al.  v.   GBIDLBT. 
(Snprem«  Ooiirt,  Appellate  DlvlBlon,  Fourth  Department    January  S,  11)06.) 

1.  Parol  Evidkncb— Ambiouitt  iw  Written  Contract. 

Where  a  contract  provided  for  the  purchase  by  plaintiffs  of  bicycles 
from  defendant,  "all  to  be  filled  by  April  Ist,  or  as  soon  as  poeslble," 
there  was  no  amblgnlty,  and  parol  evidence  to  explain  the  intraitlan  of 
the  parties  in  nslng  the  phrase  "as  soon  as  possible"  was  Inadmisalble. 

2.  SaUIS— CONTBACT— WOBDS  AND  PUKASKS. 

The  phrase  "as  soon  as  possible,"  In  a  written  contract  for  the  dellverjr 
of  certain  bicycles  "by  April  Ist  or  as  soon  as  possible,"  bad  a  definite 
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legal  meaoing,  and  bound  the  vendor  to  fill  the  oriet  within  a  reasonable 
time  after  April  let  If  not  then  filled. 
[Ed.  Note. — For  casea  In  point,  see  yol.  43,  Cent  Dig.  Sales,  I  219.1 

8.   COnTRACIB— OONBTBUCnON. 

In  construing  a  written  Instrument  for  the  purpose  of  ascertaining  the 
Intention  of  the  parties,  resort  must  be  had  to  the  instrument  as  a  whole, 
and  effect  must  be  given  to  every  part  thereof,  when  it  can  be  done  with- 
out violence. 

[Ed.  Note. — For  cases  In  point,  see  vol  11,  Cent  Dig.  Contracts,  H 
730,  784,  748.J 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Philip  A.  Williams,  Jr.,  and  another,  against  Helen 
M.  Gridley.  Judgment  for  plaintiffs,  and  defendant  s^peals.  Re- 
Ycrscd. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

C.  A.  Hitchcock,  for  appellant. 
B.  J.  Shore,  for  respondents. 

NASH,  J.  The  plaintiffs  were  jobbers  in  bicycles,  engaged  in  busi- 
ness in  Springfield,  Mass.,  under  the  firm  name  of  P.  A.  Williams  & 
Co.  The  defendant  was  engaged  in  the  manufacture  of  bicycles  at 
Syracuse,  N.  Y.  The  parties  entered  into  a  contract  in  writing,  as 
follows : 

"Syracuse,  N.  T.,  Nov.  18th,  1902. 

"H.  M.  Qrldley,  Syracuse,  N.  Y. — ^Dear  Madam:  In  addition  to  our  order 
of  Oct.  24th,  iS02,  you  may.  enter  our  order  for  3,000  (three  thousand)  of  your 
Olive  bicycles,  model  No.  68,  same  to  be  stripped,  or,  in  other  words,  less 
tires,  pedals,  saddles,  handle  bars,  tools  and  bag,  at  $8.75  each  f.  o.  b.  Syra- 
cuse, N.  T.  Terms:  Sight  draft  as  soon  as  goods  are  ready  for  shipment, 
weekly,  we  to  give  you  shipping  directions  for  same. 

"All  wheels  to  be  enameled  Olive  with  red  head,  with  Olive  transfer  on 
all  wheels.    All  to  be  filled  by  April  Ist  or  as  soon  as  possible. 

"AH  wheels  to  be  basellned  that  are  sent  to  our  home  office  at  Springfield, 
Mass. ;  you  to  purchase  of  us  such  parts  as  we  may  offer  you  at  the  market 
price  to  complete  the  above  order,  same  to  be  paid  by  you  on  receipt  of  goods, 
we  agreeing  as  far  as  possible  to  have  the  goods  delivered  F.  O.  B.  Syracuse, 
N.  y.,  you  to  furnish  us  specifications  of  the  parts  required.  Specifications 
on  above  order  to  be  as  follows,  Frames  to  be  "22"  unless  special  orders  are 
received  for  other  sizes,  same  to  be  equipped  with  Fauber  Special  Hangers. 
"Very  respectfully  yours,  P.  A.  Williams  &  Co. 

"Accepted  by  H.  M.  Oridleiy." 

The  referee  found  that  under  and  pursuant  to  said  contract  the  de- 
fendant, prior  to  April,  1903,  furnished  and  delivered  to  the  plaintiff 
469  wheels,  and  that  the  same  were  paid  for  in  full  prior  to  the  com- 
mencement of  this  action,  and  that  there  still  remained  undelivered  on 
April  1,  1903,  2,531  wheels,  and  that  the  defendant  failed  to  deliver  oi 
to  offer  to  deliver  said  8,531  wheels  to  the  plaintiffs  on  or  before  April 
1,  1903;  that  it  was  the  understanding,  agreement,  and  intention  of 
the  parties,  at  the  time  of  the  execution  of  said  contract,  that  all  the 
wheels  contracted  for  were  to  be  ready  for  delivery  to  the  plaintiffs  on 
or  before  April  1, 1903 ;  that  the  market  value  of  the  wheels  specified  in 
said  contract,  as  modified,  f.  o.  b.  cars  at  Syracuse,  N.  Y.,  on  or  about 
April  1,  1903,  was  $12  per  wheel ;  that  the  plaintiffs,  by  reason  of  the 
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failure  of  the  defendant  to  deliver  or  to  oflfer  to  deliver  said  2,531 
wheels  and  to  have  the  same  ready  for  delivery  as  provided  in  said  con- 
tract as  modified,  on  or  prior  to  April  1,  1903,  have  suflFered  damages 
in  the  amount  of  $8,325.75,  and  interest  thereon  from  April  1,  1903 — 
and  directed  judgment  for  the  plaintiffs  therefor. 

It  appears  that  the  {^rase  "as  soon  as  possible"  was  not  in  the  con- 
tract when,  it  was  first  prepared,  but  was  inserted  before  execution. 
The  plaintiffs,  under  objection  and  exception,  were  permitted  to  give 
parol  evidence  as  to  the  purpose  of  the  parties  in  introducing  into  the 
contract  the  phrase  "as  soon  as  possible."  The  plaintiffs'  witnesses 
testified  that  the  reason  for  the  insertion  of  this  phrase  was  that  the 
defendant  objected  to  the  contract  as  originally  prepared,  because  she 
understood  that  the  plaintiffs  would  not  be  required  to  take  the  wheels 
until  April  1st,  whereas  she  wanted  the  plaintiffs  to  take  them  as  soon 
as  tfiey  were  ready,  and  that  upon  her  request  the  phrase  was  in- 
serted. The  defendant's  witnesses  testified  that  the  insertion  of  the 
phrase  was  made  because  she  protested  that,  as  prepared,  the  contract 
bound  her  to  deliver  the  wheels  by  April  1, 1903,  and  that  she  might  not 
be  able  to  obtain  the  requisite  material.  The  reception  of  this  parol 
evidence  was  error.  "The  rule  that  parol  evidence  is  inadmissible  to 
add  to  or  vary  the  terms  of  a  written  contract  precludes  evidence  of 
the  negotiation  which  preceded  or  conversations  which  accompanied 
the  nuScing  of  it  in  relation  to  the  subject-matter  thereof,  unless  nec- 
essary to  explain  ambiguous  provisions,  the  meaning  of  which  cannot 
be  ascertained  with  certainty  bv  an  inspection  of  the  written  instru- 
ment." Corse  v.  Peck  et  al.,  102  N.  Y.  513,  7.  N.  E.  810.  There  is  no 
ambiguity  in  the  provision  of  the  contract  as  it  was  finally  made  to 
read: 

"All  to  be  filled  by  April  Ist,  or  as  Boon  aa  posslblo." 

This  phrase  has  a  definite  legal  meaning.  The  contract  as  originally 
prepared  required  payment  by  the  plaintiffs  "as  fast  as  goods  are  ready 
for  shipment,  weekly,"  and  gave  the  defendant  until  April  1st  to  fill 
the  order.  The  additional  phrase,  "or  as  soon  as  possible,  did  not  make 
the  contract  indefinite  as  to  the  time  of  performance.  "As  soon  as 
possible"  meant  that  the  defendant  was  to  fill  the  order  within  a  reason- 
able time,  under  the  circumstances.  Church,  C.  J.,  Brink  v.  Hanover 
Fire  Ins.  Co.,  80  N.  Y.  112 ;  Atwood  v.  Emory,  1  C.  B.  (N.  S.)  110. 
Under  the  contract  as  it  was  completed  there  were  two  periods  of  time 
fixed  by  its  terms  for  filling  the  order.  First,  by  April  1st;  second, 
if  not  then,  "as  soon  as  possible."  In  construing  a  written  instrument 
for  the  purpose  of  ascertaining  the  intention  of  the  parties,  resort  must 
^e  had  to  the  instrument  as  a  whole,  and  effect  must  be  given  to  every 
part  thereof,  when  it  can  be  done  without  violence.  Martin  J.,  Sattler 
V.  Hallock,  160  N.  Y.  298,  54  N.  E.  667,  46  L.  R.  A.  679,  73  Am.  St. 
Rep.  686.  If  possible,  effect  must  be  given  to  every  expression  in  a 
contract  Mason,  J„  Ward  v.  Whitney,  8  N.  Y,  446.  The  finding  of 
the  referee  that  the  wheels  contracted  for  were  to  be  ready  for  delivery 
to  the  plaintiff  on  or  before  April  1,  1903,  leaves  the  phrase  "or  as  soon 
as  possible"  wholly  without  force  or  effect  The  finding  construes  the  con- 
tract as  if  the  only  provision  thereof  as  to  the  time  of  delivery  was  the 
phrase,  "All  to  be  filled  by  April  1st"    With  that  phrase  standing  alone. 
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the  defendant  would  have  had  until  April  1st  within  which  to  m&ke  and 
deliver  the  wheels.  The  entire  provision,  "All  to  be  filled  by  April 
1st,  or  as  soon  as  possible,"  plainly  indicates  that  the  order  was  to  be 
filled  by  April  1st,  or  as  soon  thereafter  as  possible;  that  is,  if  not  by 
April  1st,  then  at  some  period  of  time  other  than  by  April  1st  Unless 
the  phrase  "or  as  soon  as  possible"  relates  to  a  time  subsequent,  it  is 
without  force,  and  may  as  well  have  been  omitted.  This  seems  to  have 
been  the  opinion  of  the  learned  referee.  He  suggests  that  his  con- 
struction may  oflFend  the  rule  that,  where  it  is  possible,  every  clause  in 
a  contract  should  be  given  its  due  effect.  The  case  here  does  not,  we 
think,  furnish  an  exception  to  the  rule. 

The  judgment  should  be  reversed.    All  concur,  except  HISCOCK, 
J.,  not  voting. 


WALLINGFORD  T.  KAISER,  Sheriff. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    January  8,  1906.) 

1.  Tboveb  and  CionvKBSion— Daxaoes. 

Where  a  shlpmrat  of  horses  Intended  for  sale  at  place  of  destination 
was  converted  In  the  course  of  the  transportation,  the  measure  of  dam- 
ages was  the  market  value  of  the  horses  at  their  destination  at  the  time 
they  would  have  arrtved  there  If  they  had  not  been  converted,  less 
the  expense  of  transportation  and  the  cost  In  selling  them  there. 

[Ed.  Note. — For  cases  In  point,  see  vol.  47,  Cent.  Dig.  Trover  and  Oon- 
▼erslon,  U  260-264.] 

2.  Attachkerx— WBONorcn.  Attachkei«t— MeaSttbe  of  Damaobs. 

Where  horses  Intended  for  sale  at  place  of  destination  were  wrong- 
fully attached  In  the  course  of  transportation,  and  the  shipper  bid  them 
In  at  the  sherlfTs  sale,  the  measure  of  damages  was  the  amount  of  the 
bid. 

[Ed.  Note. — For  cases  In  point,  see  vol.  6,  Cent  Dig.  Attachment  U 
1382-1384.] 

8.  EviDBRcos— OFiinon  Bvidbncb— Examinatior  or  Witnkssks. 

On  the  Issne  of  the  market  value  of  a  epecifled  number  of  horses,  a 
question  asked  a  witness  for  his  opinion  as  to  the  value  which  assumed 
tiiat  the  horses  were  carriage  horses,  sound  and  In  fine  condition,  each 
weighing  about  1,160  pounds,  of  the  average  age  of  6%  years,  none  over 
eight  and  none  under  five,  of  various  colors,  was  Improper;  it  being 
Impossible  for  an  expert  to  estimate  the  value  from  such  description. 

Spring,  J.,  dissenting  In  part 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Frank  E.  Wallingford  against  Harrjr  Kaiser,  as  sheriff  of 
the  county  of  Erie.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

L.  P.  Hancock,  for  appellant 
Irving  W.  Cole,  for  respondent 

NASH,  J.  The  action  was  brought  to  recover  damages  for  the  con- 
version of  a  car  load  of  16  horses,  the  property  of  the  plaintiff,  con- 
signed from  Chicago,  111.,  to  James  Johnson  at  Liverpool,  England, 
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seized  by  the  defendant  as  sheriff  of  Erie  county,  upon  a  warrant  o€  at- 
tachment issued  in  an  action  by  Hector  Vervaedc  against  James  John- 
son. The  defendant  testified  his  levy  under  the  attachment,  claiming 
that  the  title  of  the  property  attached  was  in  James  Johnson.  The 
plaintiff  gave  evidence  to  the  effect  that  the  horses  were  purchased 
by  Job  M.  Johnson  as  the  agent  of  the  plaintiff,  and  consigned  to  James 
Johnson,  who  was  also  the  agent  of  the  plaintiff  to  receive  the  horses 
and  sell  them  for  the  plaintiff.  At  the  close  of  the  evidence  both  the 
plaintiff  and  defendant  requested  the  direction  of  a  verdict,  and  the 
court  resolved  all  questions  of  fact  by  directing  a  verdict  in  favor  of  the 
plaintiff,  except  the  assessment  of  damages,  which  was  submitted  to 
the  jury.  There  was  no  request  by  the  defendant  to  submit  any  ques- 
tion of  fact  to  the  jury,  except  to  charge  that  there  was  no  evidence  in 
the  case  upon  which  a  verdict  for  damages  could  be  rendered.  The 
defendant  excepted  to  the  charge  that  the  jury  were  to  find,  as  damages, 
the  value  of  the  horses  in  England. 

The  general  rule  for  ascertaining  the  sum  which  an  injured  party 
ought  to  recover  in  all  cases  where  personal  property  is  wrongfully 
taken  or  detained,  is  very  fully  discussed  by  Duer,  J.,  in  the  case  of 
Suydam  v.  Jenkins,  3  Sandf.  620-622,  in  the  course  of  which  he  says 
it  seems  to  be  manifestly  just  that  the  injured  party  must  be  fully  in- 
demnified; that  he  must  be  placed  in  the  same  situation  in  which  he 
would  have  been  had  the  wrong  not  have  been  committed.  Adopt- 
ing this  rule,  it  was  proper  to  submit  to  the  jury,  as  the  damages  which 
the  plaintiff  was  entitled  to  recover,  the  market  value  of  the  horses 
at  Liverpool,  England,  the  ^lace  of  their  destination,  at  the  time  they 
would  have  arrived  there,  if  they  had  not  been  interrupted  in  their 
journey  at  Buffalo,  less  the  expense  of  getting  the  horses  over  to  Liver- 
pool and  selling  them.  The  horses  were  in  transit  from  Chicago  to 
Liverpool,  and  it  is  reasonably  certain  that  they  would  in  the  due  course 
of  transportation  have  reached  their  destination,  if  they  had  not  been 
interfered  with  at  Buffalo.  In  a  well-considered  case  in  Missouri, 
the  rule  was  applied  in  an  action  for  the  wrongful  conversion  of  a  ship- 
ment of  flour,  interrupted  at  New  Orleans,  in  the  course  of  its  trans- 
mission from  St.  Louis  to  Boston,  Farwell  v.  Price,  30  Mo.  587.  The 
case  is  not  in  conflict  with  Brizsee  v.  Maybee,  21  Wend.  144,  and 
Spicer  v.  Waters,  65  Barb.  227.  In  neither  of  those  actions  was  the 
property  "taken  from  the  owner  while  in  the  course  of  transmission  to 
market,  as  in  this  case. 

Five  of  the  horses  attached  were  bid  in  for  the  plaintiff  at  the  sheriff's 
sale.  As  to  those  the  measure  of  damages  is  the  amount  bid  for  them 
at  the  sale.  Baker  v.  Freeman,  9  Wend.  36,  24  Am.  Dec.  117 ;  Vedder 
V.  Van  Buren,  14  Hun,  260 ;  Bedell  v.  Barnes,  17  Hun,  353.  It  was  er- 
ror, therefore,  to  permit  a  recovery  for  their  value  at  Liverpool.  The 
judgment  might  be  modified  by  reducing  the  value  of  those  to  the 
amount  bid  for  them,  but  for  an  error  m  the  reception  of  evidence 
which  requires  a  reversal  of  the  judgment. 

The  plaintiff,  Wallingford,  under  objection  and  exception,  was 
permitted  to  answer  this  question : 

"Q.  Assuming  that  the  16  horses  In  question,  attached  by  the  defendant 
at  Buffalo,  N.  T.,  on  the  16th  of  fTannary,  1904,  were  American  carriage  horses. 
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sound  and  In  prime  condition,  weighing  1,150  pounds  or  tbereabouta  each, 
and  averaging  that  weight,  of  the  average  age  of  six  and  one-half  years, 
none  over  eight  and  none  under  fire  years  of  age,  one  of  which  was  a  blue 
roan  tn  color,  one  chestnut,  two  black,  and  the  remainder  browns  and  bays, 
what,  in  your  opinion,  were  they  reasonably  worth  In  the  market  at  Liver- 
pool, in  the  latter  part  of  January,  and  In  February,  1004?  A.  I  should  say 
tbey  were  70  pounds  apiece." 

The  same  (question  was  put  and  answered  by  other  witnesses  for  the 
plamti£F.  It  is  manifestly  error  to  allow  evidence  of  that  character. 
So  much  depends  upon  qualities  of  action  and  general  appearance, 
shape  and  style,  color,  and  apparent  intelligence  of  a  horse — ^in  a  word, 
the  looks  of  the  animal — that  it  is  impossible  for  a  person,  however  ex- 
pert, to  estimate  its  value  from  a  mere  description.  A  photograph, 
even,  would  give  but  a  very  meager  idea  of  the  quaHties  and  value  of 
a  horse.  The  average  value  only  was  attempted  to  be  given  in  answer 
to  the  question  by  the  witnesses.  Every  horse  has  its  distinctive  value, 
as  was  shown  in  this  case.  The  5  horses  were  bid  off  at  the  sale  at  as 
many  different  prices.  The  16  were  purchased  at  prices  averaging 
from  $150  to  $300.  The  value  of  the  evidence  is  shown  in  the  cross- 
examination  of  Mr.  Wallingf  ord,  where  he  says : 

"It  Is  only  a  question  of  average.  No  person  could  testify  as  to  what  horses 
be  had  not  seen  and  did  not  know  anything  about  would  be  worth  after  a 
3.000  mile  journey.    I  could  not  testify.    It  is  impossible." 

The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event,  upon  questions  of  law  only;  the  facts 
having  been  examined  and  no  error  found  therein.  All  concur,  except 
HISCOCK,  J.,  who  concurs  in  result,  and  SPRING,  J.,  who  dissents. 

SPRING,  J.  (dissenting).  The  action  is  conversion  to  recover  the 
value  of  16  horses  which,  it  is  alleged,  the  defendant  unlawfully  took 
from  the  possession  of  the  plaintiff.  The  defendant,  who  was  the 
sheriff  of  the  county  of  Erie,  justified  under  a  warrant  of  attachment 
issued  in  an  action  against  one  Johnson,  and  seized  and  sold  the  prop- 
erty at  Buffalo  upon  the  assumption  that  it  belonged  to  said  Johnson. 
At  the  close  of  the  evidence  each  side  moved  for  a  direction  of  a  ver- 
dict, and  the  court  ordered  a  verdict  for  the  plaintiff,  submitting, 
however,  the  question  of  damages  to  the  jury.  There  is  abundant 
evidence  to  sustain  the  recovery. 

These  horses,  which  were  for  carriage  use,  were  purchased  for  the 
plaintiff  in  the  West  for  the  Liverpool  market,  gathered  together  at 
Chicago,  and  consigned  to  a  man  named  Johnson  in  Liverpool,  pur- 
suant to  a  through  contract  by  rail  and  steamer,  and  were  seized  by 
the  defendant  while  in  transit.  The  plaintiff  had  lon^  been  a  dealer 
in  carriage  horses  for  this  market,  and  was  familiar  with  the  value  of 
this  class  of  horses  in  Liverpool.  He  testified  in  his  own  behalf,  and, 
after  his  experience  and  familiarity  with  the  business  had  been  fully 
proven,  he  was  permitted,  under  objection  and  exception,  to  answer 
the  f<Jlowing  question : 

"Q.  Assuming  that  the  sixteen  horses  in  question  attached  by  the  defend- 
ant at  Buffalo,  N.  X.  on  the  16th  day  of  January,  1904,  were  American  car- 
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rlage  horses,  sonnd  and  In  prime  condition,  weighing  1,150  pounds  or  there- 
abouts each,  and  averaging  that  weight,  of  the  average  age  of  six  and  one- 
half  years,  none  over. eight  and  none  under  five  years  of  age,  one  of  trhicb 
was  a  blue  roan  In  color,  one  chestnut,  two  blacli,  and  the  remainder  browns 
and  bays,  what.  In  your  opinion,  were  they  reasonably  worth  In  the  market 
at  Liverpool,  In  the  latter  part  of  January,  and  In  February,  19047" 

The  description  contained  in  the  hypothetical  question  tallies  fairly 
well  with  that  proven  by  the  witnesses.    I  think  the  question  is  com- 
petent.   Great  latitude  has  been  allowed  to  this  class  of  testimony, 
given  for  the  purpose  of  enlightening  the  jury  upon  the  question  of 
value.    I  think  the  testimony  is  of  the  same  grade  as  where  a  witness 
was  permitted  to  testify  to  the  value  of  a  dock  which  he  had  never  seen, 
as  in  Whiton  v.  Snyder,  88  N.  Y.  299-308 ;  or  as  to  the  value  of  articles 
destroyed  by  fire  by  a  person  who  had  never  seen  them,  but  had  pur- 
chased similar  articles  (Rademacher  v.  Greenwich  Insurance  Co.,  75 
Hun,  83,  27  N.  Y.  Supp.  165) ;  or  to  the  value  of  a  boiler,  engine,  and 
machinery  the  witness  had  never  seen  (Orr  v.  New  York,  64  Barb.  106)  ; 
or,  in  an  action  for  work,  labor,  and  services,  where  the  services  are 
described  in  a  hsrpothetical  question  to  the  witness,  who  had  never  seen 
the  plaintiff  work  and  knew  nothing  of  the  character  of  the  services 
claimed,  except  as  they  were  contained  in  the  question  framed  for  him 
McCollum  V.  Seward,  62  N.  Y.  316 ;  Seymour  v.  Fellows,  77  N.  Y.  178.) 
There  is  abundant  authority  for  the  proposition  that  this  class  of  testi- 
mony does  not  depend  upon  the  personal  observation  of  the  witness. 
In  Ingham's  Law  of  Animals,  the  writer  says,  at  page  644 : 

"Witnesses  who  are  familiar  with  the  kind  of  animals  sued  fbr  are  com- 
petent to  testify  as  to  their  value,  without  ever  having  seen  them,  and  with- 
out l>eiug  experts." 

So,  in  Lawson  on  Expert  and  Opinion  Evidence  (2d  Ed.)  p.  435 : 
"It  is  not  necessary,  to  make  his  opinion  competent,  that  the  witness  should 

have  been  acquainted  with  the  particular  thing  whose  value  he  testifies  to. 

or  even  that  he  should  have  seen  it." 

In  Slocovich  et  al.  v.  Orient  Mut.  Ins.  Co.,  108  N.  Y.  56,  14  N.  E. 
802,  the  action  was  to  recover  on  an  insurance  policy  on  a  ship  which  had 
been  burned.  The  vessel  had  been  long  in  use,  but  an  expert  who  had 
never  seen  it  was  permitted  to  testify  as  to  its  value  from  a  description 
and  information  furnished  him.  The  court  say  (page  64  of  108  N.  Y., 
page805of  14N.  E.): 

"It  was  not  a  sufiScient  objection  to  the  competency  of  this  wltneM  fbs.t 
he  had  no  personal  knowledge  of  the  ship.  An  expert  is  qualified  to  give 
evidence  as  to  things  which  he  has  never  seen.  He  may  b&ae  an  opinion 
upon  facts  proved  by  other  witnesses,  or  upon  facts  assumed  and  embraced 
within  the  case.  Questions  may  be  put  to  him  assuming  the  facts  upon 
which  he  is  asked  to  base  bis  judgment  and  express  an  opinion." 

In  Smith  et  al.  v.  Indianapolis  &  St.  Louis  R.  R.  Co.,  80  Ind.  233,  it 
was  necessary  to  prove  the  value  of  cows  which  had  been  killed,  and 
proof  of  their  value  by  experts  who  had  never  seen  them  was  held  to 
be  competent.  See,  also,  Whitbeck  v.  New  York  Central  &  H.  R.  R. 
R.  Co.,  36  Barb.  644. 

These  horses  had  never  been  in  Liverpool.  They  had  been  converted 
and  sold  by  the  defendant.    The  plaintiff  gave  the  best  proof  available 
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to  him.  He  could  not  bring  experts  from  Liverpool,  because  they  had 
never  seen  the  horses,  arid  therefore  were  not  competent  to  testify  as  to 
their  value  under  the  rule  adopted  by  the  majority  of  this  court.  All 
that  was  required  of  the  plaintiif  was  to  furnish  whatever  proof  he 
could  obtain  on  this  subject.  The  test  in  this  class  of  cases  is  the  reason- 
able accuracy  of  the  description  of  the  property  contained  in  the 
hypothetical  question.  If  fairly  described,  the  evidence  is  competent, 
but  the  weight  of  it  is  for  the  jury.  There  would  be  no  greater  vari- 
ation in  the  value  of  carriage  horses  given  by  expert  witnesses  than 
of  a  piece  of  real  estate  to  me  value  of  which  witnesses  testified  after 
an  inspection  of  it 

But  in  this  case  the  question  is  wholly  academic.  These  horses  were 
purchased  by  Job  M.  Johnson,  a  disinterested  witness.  He  was  an 
expert  in  the  value  of  carriage  horses,  was  familiar  with  the  Liverpool 
market,  and  had  seen  these  identical  horses.  He  also  testified  as  to 
their  value,  and  there  was  but  little  difference  in  his  estimate  and  that 
given  by  the  plaintiff.  The  verdict  of  the  jury  was  less  than  the  sum 
stated  by  Johnson.  The  defendant  gave  no  testimony  whatever  upon 
the  subject,  although  he  had  possession  of  the  horses.  There  was, 
therefore,  abundant  competent  testimony  uncontradicted,  which  justi- 
fied the  verdict.  Even  if  the  testimony  of  the  plaintiff  referred  to  was 
incompetent,  the  judgment  should  not  be  reversed,  or  any  reduction 
made,  as  there  was  no  evidence  given  by  the  defendant  to  impeach 
that  given  by  the  witness  Johnson,  who  was  competent  to  testify. 

The  rule  has  often  been  enforced  that  if  there  is  competent  testimony 
to  sustain  a  question  of  fact,  the  judgment  will  not  be  reversed  because 
of  the  reception  of  testimony  which  is  inadmissible,  if  the  defeated 
party  has  offered  no  proof  to  controvert  the  competent  evidence. 

The  judgment  and  order  should  be  affirmed,  with  costs. 


OWASCO   liAKB   CEMETERY  t.   TELLER. 
(8nprein«  Court,  Appellate  Divlsloii,  Foortb  Department.    Jannary  8,  1606.) 

1.  Judges— FowEBS—JcDOES  or  Appeuatk  Ditision. 

Under  Const  art  6,  i  2,  providing  that  no  Justice  of  tlie  Appellate 
Division  shall  exerdse  any  ot  tbe  powers  of  a  Justice  of  the  Supreme 
Court,  other  than  those  of  a  Justice  out  of  court  and  those  pertaining  to 
the  Appellate  Division,  or  to  tbe  bearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  and  Code  Civ.  Proc.  {  222,  containing  the 
same  provision,  a  Justice  of  tbe  Appellate  Division  cannot  bold  a  court 
for  the  hearing  of  motions,  or  exercise  any  of  the  powers  of  a  Justice 
of  the  Supreme  Court  other  than  those  which  may  be  exercised  by  n 
Justice  In  chambers  and  those  pertaining  to  the  appellate  court  of  which 
he  Is  a  member,  and  parties  cannot  by  consent  confer  upon  the  Justice 
Jurisdiction  to  hold  a  Special  Term  for  the  hearing  of  motions  and  to 
enter  an  order,  such  as  an  order  of  reference,  on  a  motion  there  pending. 

2.  Rkfebenob— Neobssitt  of  Order— Nunc  Pbo  Titno  Entbt. 

Under  Code  Cir.  Proc.  §|  721-724,  providing  that  Judgment  on  a  verdict 
or  reported  decision  shall  not  be  stayed,  nor  be  impaired  for  infor- 
malities or  omissions,  but  defects  shall  l>e'  supplied  and  the  court  may 
make  amendments  in  furtherance  of  Justice  and  in  disregard  of  im- 
material errors,  and  may  grant  relief  against  omissions,  etc.,  a  nunc  pro 
tunc  entry  of  an  order  of  reference  may  be  made  in  order  to  uphold  a 
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Jadgment  entered  on  a  report  of  a  referee,  where  the  order  of  reference 
tinder  which  the  referee  acted  was  void  because  of  the  disqualification 
of  the  Justice  who  made  the  order,  but  the  referee  had  been  previously 
agreed  upon  by  the  parties,  and  they  had  gone  to  trial  before  him,  and 
his  decision  had  been  rendered  on  the  assumption  by  the  parties  that 
the  order  of  reference  was  valid. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  42,  Cent  Dig.  Reference,  |  S!!.] 

Spring  and  Hiscock,  J  J.^  dissenting. 

Appeal  from  Special  Term,  Cayuga  County. 

Condemnation  proceedii^s  by  the  Owasco  Lake  Cemetery  against 
John  D.  Teller.  From  an  order  denying  a  motion  to  set  aside  a  referee's 
report  and  to  vacate  the  judgment  entered  thereon,  plaintiff  appeals. 
Affirmed. 

The  proceeding  was  commenced  on  the  22d  day  of  December,  1904,  by 
service  upon  the  defendant  of  a  petition  praying  for  the  condemnation  of 
certain  premises  owned  by  him,  and  by  the  service  of  a  notice  that  such 
petition  would  be  presented  to  the  Special  Term  of  Supreme  Ck>urt  at  the 
court  bouse  In  the  city  of  Auburn  on  the  31st  day  of  December,  at  10  o'clock 
a.  m.,  and  that  the  relief  demanded  thereby  would  be  asked  for.  Upon  the 
return  day  an  answer  was  Interposed  by  the  defendant  which  pat  in  Issue 
substantially  all  the  material  allegations  of  the  petition.  Thereupon  the 
parties  agreed  that  an  order  of  reference  should  be  made,  and  agreed  upon 
a  referee  to  hear,  try,  and  determine  the  issues.  The  order  of  reference  was 
prepared,  and  the  plalntlfTs  attorney  Indorsed  bis  name  upon  It  and  filed 
the  same.  Snch  order  of  reference  was  made  at  a  Special  Term  being  held 
by  Mr.  Justice  Rich,  who  at  the  time  was  a  member  of  the  Appellate  Division. 
Second  Department.  The  Justice  at  the  time  suggested  that  possibly  he 
was  disqualified  from  making  the  order  by  reason  of  his  desig^nation  to  the 
Appellate  Division,  and  thereupon  the  following  was  Inserted  in  the  order : 
■"The  parties  hereto  stipulated  that  this  application  be  entertained  by  the 
court  as  above  constituted  the  s.ime  as  If  the  appointment  of  the  judge  holding 
the  same  to  the  Appellate  Division  had  not  been  made."  After  such  order 
of  reference  was  made  and  entered,  the  cause  was  duly  noticed  for  trial  be- 
fore the  referee,  and  the  trial  proceeded  to  Its  conclusion  without  objection 
on  the  part  or  on  behalf  of  the  plaintiff,  and  resulted  in  a  decision  by  the 
referee  that  the  proceedings  should  be  dismissed,  with  costs  in  favor  of  the 
defendant,  and  Judgment  was  entered  accordingly.  Thereupon  a  motion  was 
made  at  Special  Term  to  set  aside  the  referee's  report  and  to  vacate  the 
Judgment,  on  the  gronnd  that  Justice  Rich,  who  was  holding  the  Special 
Term  at  which  the  order  of  reference  was  made,  was  disqualified  to  hold  such 
court  and  to  make  the  order  of  reference,  because  at  the  time  he  was  a  mem- 
ber of  the  Appellate  Division,  Second  Department.  Snch  motion  was  denied, 
and  from  the  order  denying  the  same  this  appeal  Is  taken. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

James  R.  Cox,  for  appellant 
John  D.  Teller,  for  respondent. 

McLENNAN,  P.  J.  The  provision  of  the  Constitution  which  it  is 
claimed  disqualified  Justice  Rich  from  holding  the  court  and  making 
the  order  of  reference  in  question  is  as  follows: 

"No  justice  of  the  Appellate  Division  shall  exercise  any  of  the  powers  of  a 
Justice  of  the  Supreme  Court,  other  than  those  of  a  justice  ont  of  court,  and 
those  pertaining  to  the  Appellate  Division  or  to  the  bearing  and  dedalon  of 
motions  submitted  by  consent  of  counsel."    Const  art  6,  t  2. 
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The  same  provision  is  contained  in  section  2S2  of  the  Code  of  Civil 
Procedure.  While  the  language  employed  does  not  leavethemeanineof 
the  provision  entirely  free  from  doubt,  we  are  constrained  to  hold  that 
it  was  not  the  intention  of  the  framers  of  the  Constitution  to  permit  a 
justice  of  the  Appellate  Division  to  hold  a  court  for  the  hearing  of  mo- 
tions, or  to  exercise  any  of  the  powers  of  a  justice  of  the  Supreme 
Court,  other  than  those  which  may  be  exercised  by  a  justice  at  chambers, 
and  those  pertaining  to  the  appellate  court  of  which  he  is  a  member. 
Any  other  interpretation  would  enable  an  appellate  judge  to  hold  a  term 
for  the  hearing  of  motions  and  to  dispose  of  all  business  which  might 
come  before  him,  unless  the  attorney  for  either  party  objected  to  the 
jurisdiction  of  the  judge  or  refused  to  consent  to  his  acting  in  any 
case.  We  think  it  was  not  intended  that  an  attorney  might  be  called 
upon  in  open  court  to  consent,  or  decline  to  consent,  that  a  judge  might 
act  in  any  particular  motion  noticed  for  a  regular  term  of  court.  We 
are  also  of  opinion  that  the  parties  could  not  by  consent  confer  juris- 
diction upon  Justice  Rich  to  hear  the  motion  or  make  the  order  of  ref- 
erence in  question.    Oakley  v.  Aspinwall,  3  N.  Y.  647. 

But,  assuming  that  the  order  of  reference  was  invalid  for  the  reasons 
indicated,  it  does  not  follow  that  the  report  of  the  referee,  and  the 
judgment  entered  thereon  should  be  set  aside.  There  is  no  equity  in 
the  position  taken  by  the  plaintiff.  A  referee  satisfactory  to  it  was 
named,  selected  by  the  respective  counsel.  Knowing  all  the  facts,  it 
proceeded  with  the  trial  to  a  conclusion,  submitted  its  rights  for  de- 
cision, and,  after  having  a  decision  rendered  against  it,  seeks  to  ob- 
tain another  chance  of  success  otherwise  than  by  appeal.  We  con- 
clude that  the  order  of  reference  was  a  nullity  because  of  the  dis- 
qualification of  the  justice,  and  that  such  disqualification  was  not 
waived  by  the  consent  of  the  parties  that  he  should  act.  The  par- 
ties, therefore,  are  in  the  positicm  of  having  gone  to  trial  before  a 
referee  selected  by  them  without  an  order  of  reference  having  in  fact 
been  made  and  entered ;  but  both  parties  assuming,  as  we  must  pre- 
sume, in  good  faith  that  a  valid  order  of  reference  had  been  made 
and  entered,  and  the  question  is  presented  whether  such  defect,  mis- 
take, or  omission  may  now  be  corrected  and  the  trial  and  judgment 
saved. 

We  think  sections  781-784  of  the  Code  of  Civil  Procedure  are  suffi- 
ciently broad  to  authorize  this  court  to  make  and  direct  the  entry  of  an 
order  of  reference  nunc  pro  tunc.  In  the  case  of  Bonner  v.  McPhail, 
31  Barb.  106,  it  was  said  by  Lott,  P.  J.,  that  while  a  referee  must  be 
appointed  by  an  order  of  the  court,  and  that  to  evidence  such  appoint- 
ment some  action  of  the  court,  shown  by  its  records,  was  necessary,  an 
order  of  reference  made  nunc  pro  tunc  "was  proper  to  perfect  the  rec- 
ord in  the  action,  and  to  obviate  any  objections  that  might  be  made  by 
either  party  to  the  acts  and  decision  of  the  referee,"  who  had  heard  and 
decided  the  case  without  such  order  having  been  made.  In  Scudder  v. 
Snow,  29  How.  Prac.  95,  in  an  opinion  written  by  Judge  Morgan,  it 
was  said: 

"Aa  no  authority  Is  shown  for  the  appointment  of  the  referee,  I  think  his 
report  is  inoperatlre,  and  will  not  sustain  the  Judgment  founded  upon  It. 
If  the  plnlntlff'B  attorney  had  appeared  before  the  referee,  and  a  trial  had 
been  bad  upon  the  merits,  I  should  feel  bound  to  grant  an  order  allowing 
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the  defendant's  jltomey  to  draw  np  and  enter  an  order  of  reference  nunc 
pro  tnnc  In  pnrBuiuioe  of  the  decision  of  the  court  at  special  term." 

As  we  have  seen,  in  this  case  the  trial  was  entered  upon  and  was  con- 
tinued, until  concluded,  without  objection,  and  final  judgment  was  ren- 
dered. In  the  case  of  Katt  v.  Germania  Fire  Insurance  Co.,  26  Hun, 
429,  it  was  held  that  under  section  721  of  the  Code  of  Civil  Procedure 
a  failure  of  a  referee  to  be  sworn  will  not  authorize  the  court  to  set 
aside  the  judgment  entered  upon  his  report.  In  Eagan  v.  Moore,  2 
Civ.  Proc.  R.  300,  under  section  724  of  the  Code  of  Civil  Procedure 
it  was  held  that  the  court  has  the  power  to  allow  the  amendment  of  an 
offer  of  judgment  after  the  trial  of  an  action,  nunc  pro  tunc,  as  of  the 
time  when  it  was  made ;  and  the  court  said : 

"An  examination  of  section  724  of  the  Code  seems  to  lead  to  a  conclusion 
that  there  Is  no  step  In  an  action  or  proceeding  which.  If  Imperfectly  taken. 
Is  not  the  subject  of  amendment." 

In  Bliss  v.  Bliss,  11  Civ.  Proc.  R.  94,  which  was  an  action  for  di- 
vorce, it  was — 

"Held  that  an  order  was  properly  made  npon  the  coming  In  of  the  referee's 
report  amending  order  of  reference  nunc  pro  tnnc,  so  as  to  refer  In  terms 
the  action  and  all  Its  Issues  to  such  referee  for  bearing  and  determination 
and  to  report  thereon." 

The  foregoing  and  many  other  cases  of  similar  import  might  be  cited, 
which,  as  it  seems  to  us,  authorize  this  court  to  supply  the  defect  and 
omission  alleged  in  this  case,  rather  than  to  set  aside  die  report  of  the 
referee  made  in  good  faith,  the  result  of  a  trial  conducted  with  consent 
of  all  the  parties,  and  to  vacate  the  judgment  entered  upon  such  report. 
It  is  concluded  that  an  order  of  reference  should  be  made  referring 
the  issues  to  John  M.  Brainard,  Esq.,  to  hear,  try,  and  determine  the 
same,  and  that  the  same  be  entered  as  of  the  31st  day  of  December, 
1904,  and  that  the  order  appealed  from  should  be  affirmed,  but  without 
costs  of  this  appeal. 

Order  affirmed,  without  costs  of  this  appeal  to  either  party,  and  an 
order  directed  to  be  entered  upon  this  decision  referring  tiie  issues 
herein  to  John  M.  Brainard,  Esq.,  as  referee  to  hear,  try,  and  determine 
the  same,  and  that  such  order  of  reference  be  entered  as  of  the  31st 
day  of  December,  1904,  the  date  of  the  order  of  reference  pursuant  to 
which  said  referee  heard,  tried,  and  determined  the  said  issues. 

NASH,  J.  concurs.    WILLIAMS,  J.,  concurs  in  result  only. 

SPRING,  J.  (dissenting).  The  petitioner  is  an  incorporated  ceme- 
tery association,  and  sought  to  acquire  additional  land  of  the  defendant 
in  pursuance  of  the  condemnation  law.  An  answer  was  interposed,  and 
the  court,  at  a  Special  Term  presided  over  by  a  justice  who  had  been 
designated  to  the  Appellate  Division,  granted  an  order  of  reference 
appointing  a  referee  to  hear,  try,  and  determine  the  issues  raised  by  the 
pleadings.  The  parties  consented  to  the  referee,  and  the  order  was 
entered,  a  trial  had,  and  a  decision  rendered  directing  that  the  petition 
be  dismissed,  with  costs,  and  judgment  was  entered  accordingly.  Sub- 
sequently the  petitioner  made  this  motion  to  vacate  the  order  of  ref- 
erence and  the  judgment  on  the  ground  that  the  justice  presiding  was 
disqualified  from  sitting  in  Special  Term  by  reason  of  his  designa- 
tion to  the  Appellate  Division,  and  the  motion  was  denied. 
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I  concur  with  the  Presiding  Justice  that  a.  justice  of  the  Appellate 
Division  is  disqualified  by  article  6,  §  2,  of  our  state  Constitution,  from 
holding  court,  except  in  the  Appellate  Division,  and  that  consequently 
the  order  of  reference  granted  in  this  proceeding  was  a  nullity.  It  is  at- 
tempted, however,  to  inject  life  into  this  void  decision  and  judgment  by 
entering  an  order  of  reference  as  of  the  date  of  the  invalid  order.  I  do 
not  find  any  warrant  for  this  method  of  validating  the  proceeding.  The 
procedure  on  the  trial  of  issues  under  the  condemnation  law  is  found 
in  section  3367  of  the  Code  of  Civil  Procedure.  This  provides  that  the 
court  shall  try  the  issues  raised  by  the  petition  and  answer,  or  "it  may 
order  the  same  to  be  referred  to  a  referee  to  hear  and  determine,"  and 
judgment  may  be  entered  upon  the  decision  of  the  referee  the  same  as 
in  an  action.  The  proceeding  is  in  court  all  the  time,  and  the  order  of 
reference  in  this  distinctly  statutory  proceeding  must  be  granted  by  the 
court  The  parties  and  the  justice  presiding  realized  this  necessity, 
and  a  court  order  was  in  form  granted.  The  order  was  not,  however, 
granted  by  a  court,  and  consequently  there  was  no  authority  for  the 
referee  to  act.  The  lawyer  who  tried  the  case  had  no  authority  to  ad- 
minister an  oath  or  to  make  a  decision,  for  there  was  no  order  of  ref- 
erence which  was  the  essential  badge  of  his  authority. 

It  is  contended  that  section  721  to  section  724  of  the  Code  of  Civil 
Procedure  are  sufficiently  comprehensive  to  permit  this  court  to  grant 
an  order  nunc  pro  tunc.  Section  731  enumerates  with  great  par- 
ticularity the  detects  or  omissions  which  are  cured  by  the  verdict  or 
decision.  They  all  pertain  to  irregularities  or  defects  which  are  ob- 
viated by  appearance.  The  subsequent  sections  vest  the  court  with 
power  to  amend  or  supply  the  defects  or  omissions  in  the  pleadings,  or 
to  relieve  a  party  from  surprise  or  inadvertence;  but  they  all  pertain 
to  corrections  of  an  immaterial  character.  The  distinction  here  is 
that  the  order  of  reference  is  at  the  threshold  of  the  proceeding  after 
issue,  and  is  the  only  warrant  for  the  referee  to  act  at  all.  While  the 
judgment  should  not  be  vacated  unless  we  deem  that  course  impera- 
tively required,  yet  there  is  no  occasion  for  any  undue  stretch  of  au- 
thority on  our  part  The  defendant,  who  is  an  attorney  of  loi^  prac- 
tice and  repute,  was  apprised  of  the  constitutional  disqualification  of 
the  justice  presiding  before  the  order  was  granted.  The  question  was 
presented,  and  he  elected  to  obtain  and  enter  the  order  and  take  his 
chances.  He  is  not  surprised  and  there  is  no  inadvertence.  The  pith 
of  the  controversy  is  that  an  order  of  reference  was  granted  which  was 
of  no  force  whatever.  It  assumed  to  be  a  court  order.  It  was  not. 
It  was  no  order.  Notwithstanding  its  invalidity,  the  referee  named  in 
that  void  order  has  tried  the  case,  rendered  his  decision,  and  judg- 
ment has  been  entered  thereon.  I  think  the  whole  proceeding  is  per- 
meated with  the  vice  which  vitiated  the  order,  and  that  it  cannot  now 
be  galvanized  into  life. 

The  judgment  and  order  should  be  reversed,  with  costs  and  disburse- 
ments of  this  appeal,  and  the  motion  granted,  to  the  end  that  another  ap- 
plication may  be  made  at  Special  Term  for  a  trial  of  the  issues  by  the 
court  or  a  referee  as  may  seem  advisable. 

HISCOCK,  J.,  concurs. 
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In  re  HESS'  ESTATB. 
(Supreme  Court,  Appellate  DIviBlon,  Fourth  Department    Janoary  8,  1906.) 

1.  Taxation— Tbansfkr  Taxes. 

■  A  contract  whereby  the  first  party  agreed  to  reside  on  and  work  a 
farm  as  long  as  the  second  party  shonld  live  and  to  care  for  the  second 
party,  and  the  second  party  granted  and  conveyed  the  land  subject 
to  said  agreements  to  the  first  party,  was  not  a  transfer  in  contempla- 
tion of  the  death  of  the  grantor,  within  Taxable  Transfer  Act,  Laws 
1896,  p.  869,  c.  908,  {  220.  subd.  3,  Imposing  a  transfer  tax  on  transfers 
made  in  contemplation  of  the  death  of  the  grantor. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46,  Cent  Dig.  Taxation.  H 
1702.  1703.] 

2.  Same. 

Under  a  contract  whereby  the  first  party  agreed  to  reside  on  and 
work  a  farm  as  long  as  the  second  party  and  his  wife,  or  either  of  them, 
shonld  live,  and  to  care  for  them,  to  harvest  and  thresh  the  wheat  growing 
on  the  farm,  using  whatever  remained  beyond  the  needs  of  the  farm 
for  bis  own  benefit,  to  market  the  salable  wheat  they  cut  on  the  prem- 
ises for  the  benefit  of  the  second  party,  and  to  sell  any  surplus  of  grain 
not  needed  for  use,  in  consideration  of-  which  the  second  party  granted 
and  conv^ed,  subject  to  these  agreements,  the  farm,  with  the  stock 
and  personal  property  thereon,  reserving  the  right  to  support  mainten- 
ance, and  residence  on  the  farm,  and  the  first  party  agreed  not  to  sell 
the  premises  during  the  lifetime  of  the  second  party  or  his  wife,  the 
transfer  did  not  fall  within  Taxable  Transfer  Act,  Laws  1896,  p.  869. 
c.  906,  i  220,  snbd.  S,  imposing  a  tax  on  transfers  Intended  to  take  effect 
In  possession  or  enjoyment  at  or  after  the  death  of  the  grantor. 

[Ed.  Note. — For  cases  in  point  see  vol.  45,  Cent  Dig.  Taxation,  {$ 
1702,  1703.] 

McLennan,  P.  J.,  and  Williams,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Wyoming  County. 

In  the  matter  of  the  appraisal  of  the  property  of  the  estate  of  George 
Hess,  deceased,  under  the  acts  in  relation  to  taxable  transfers  of  prop- 
erty. From  orders  holding  certain  property  not  taxable,  an  appeal  is 
taken.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Frank  K.  Cook,  for  appellant. 
Irving  G.  Botsford,  for  respondent 

SPRING,  J.  On  the  20th  day  of  February,  1904,  Silas  L.  Strivings, 
who  was  the  party  of  the  first  part,  and  George  Hess,  party  of  the 
second  part,  entered  into  a  written  agreement  whereby  Strivings  agreed 
to  remove,  with  his  wife,  to  the  farm  of  Hess,  in  the  town  of  Castile, 
occupying  the  dwelling  in  common  with  Hess  and  his  wife,  supporting 
and  caring  for  them  during  their  natural  lives.  Strivings  agreed  to 
"reside  upon  and  work"  said  farm  as  long  as  said  Hess  "and  his  wife, 
or  either  of  them,  shall  live."  By  tiie  terms  of  the  contract  the  party 
of  the  second  part  was  to  harvest  and  thresh  the  wheat  growing  upon 
the  farm,  using  whatever  remained  beyond  the  needs  of  the  farm  and 
the  family  use  for  his  own  benefit  The  party  of  the  first  part  was  to 
market  the  "salable  wood  now  cut  on  the  said  premises"  for  the  benefit 
of  said  second  party,  and  was  also  to  sell  "any  surplus  of  grain  not 
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needed  for  use."  In  consideration  of  the  agreement,  it  was  provided 
that  Hess  "does  hereby  grant  and  convey,  subject  to  said  agreements, 
to  said  Silas  L.  Strivings  and  Mae  L.  Strivings  his  wife"  the  farm  men- 
tioned, describing  it  by  metes  and  bounds,  together  with  the  stock  and 
personal  property  thereon.  The  "right  to  support,  maintenance  and 
residence  on  said  farm"  was  reserved  during  the  life  of  said  Hess  and 
his  wife,  and  Strivings  and  his  wife  agreed  not  to  sell  said  premises 
during  the  lifetime  of  the  grantor  or  his  wife.  On  the  same  day  that 
this  contract  was  executed  Mr.  Hess  executed  his  last  will  and  testa- 
ment, bequeathing  the  bulk  of  his  property,  amounting  to  about  $70,- 
000,  to  Mrs.  Strivings,  appointing  her  executrix  thereof,  and  also  in 
said  instrument  ratifying  and  confirming  the  agreement  now  under 
consideration. 

We  think  that  b^  this  agreement  and  conveyance  it  was  intended  to 
vest  the  absolute  title  and  immediate  possession  of  said  premises  in 
the  Strivings,  subject  to  the  maintenance  of  the  grantor  and  his  wife. 
There  was  no  limitation  upon  the  control  and  management  of  the  farm 
and  personal  proper^  or  the  benefits  accruing  therefrom,  except  in  the 
minor  particulars  referred  to,  and  which  will  be  adverted  to  later.  It 
was,  therefore,  a  contract  and  conveyance  founded  upon  a  good  con- 
sideration, to  wit,  the  care  and  maintenance  of  these  old  people  until 
the  death  of  the  last  survivor,  with  the  enjoyment  of  the  premises  to 
commence  on  or  before  the  1st  of  April  after  the  execution  of  the  in- 
strument. Strivings  and  his  wife  went  into  the  possession  of  the  farm 
in  March,  1904,  and  were  in  the  occupancy  thereof  when  Hess,  who 
was  80  years  of  age,  died  in  August  of  that  year,  leaving  him  surviv- 
ing hisi  wife,  83  years  of  age,  but  no  descendants  in  the  lineal  line. 

Section  230,  subd.  3,  of  tiie  taxable  transfer  act  (Laws  1896,  p. 
869,  c.  908),  imposes  a  tax  upon  the  transfer  of  property  when  "made 
in  contemplation  of  the  death  of  the  grantor,  vendor  or  donor,  or 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  such 
death."  There  is  no  suggestion  that  the  conveyance  was  in  contem- 
plation of  death.  The  apprehension  of  impending  dissolution  which 
this  clause  signifies  did  not  exist.  Matter  of  Baker,  83  App.  Div. 
630,  82  N.  Y.  Supp.  390;  Matter  of  Spaulding,  49  App.  Div.  541, 
63  N.  Y.  Supp.  694,  affirmed  163  N.  Y.  607,  67  N.  E.  1124.  We 
also  think  it  is  clear  that  the  transfer  does  not  come  within  the  com- 
pass of  the  other  provision  of  the  statute.  The  acts  which  Strivings 
was  to  perform  with  reference  to  the  sale  of  certain  property  on 
hand  when  he  went  into  possession  were  required  in  view  of  the  fact 
that  Hess  had  already  brought  the  personal  property  into  being,  and 
it  was  property  which  should  be  converted  into  cash.  He  had  cut 
the  wood  and  had  gathered  the  surplus  grain.  It  was  not  the  product  of 
the  labor  of  Strivings,  and  even  then  no  surplus  was  created  until 
after  the  stock  had  been  fed  and  the  needs  of  the  farm  provided  for ; 
nor  did  it  relate  to  any  crops  grown  after  Strivings  became  vested  of 
the  title  and  possession.  These  linutations,  meager  as  they  are,  per- 
tain to  personal  property,  and  the  possession  and  enjoyment  of  the 
same  for  the  benefit  of  the  farm  and  stock  of  Strivings  are  not  re- 
stricted or  faiterfered  with.  The  possession  of  the  farm  is  not  lim- 
ited at  all.    Strivings  was  in  control  all  the  time. 
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There  was  no  joint  occupancy  or  control  of  the  farm.  Mr.  Hess 
reserved  the  right  to  reside  on  the  {M-emises  "as  hereinbefore .  pro- 
vided"; that  is,  he  and  his  wife  were  to  occupy  "the  dwelling  house 
in  common"  with  the  Strivings.  That  was  the  extent  of  the  posses- 
sion reserved,  and  the  products  and  stock  belonged  to  the  grantees, 
and  these  products  comprised  the  income  from  the  property  trans- 
ferred. The  support  and  maintenance  of  Hess  and  his  wife  were  not 
dependent  upon  the  farm.  If  its  avails  were  inadequate  to  provide 
for  them,  the  obligaticms  still  existed  upon  Strivings.  The  support 
and  maintenance  were  entirely  disconnected  with  the  management  of 
the  farm,  but  constituted  one  of  the  chief  considerations  for  the  con- 
veyance and  transfer.  If  the  title  did  not  vest  immediately  upon  the  de- 
livery of  possession,  the  restriction  upon  the  sale  of  the  farm  during  the 
lifetime  of  the  grantor  or  his  wife  is  meaningless.  If  they  had  no 
title  they  could  not  convey,  and  the  mere  fact  that  the  grantor  in- 
sisted upon  the  ownership  remaining  in  the  Strivings  while  he  and  his 
wife  lived  indicated  that  he  expected  he  had  parted  with  the  title 
absolutely  and  to  become  effective  at  once. 

The  conveyance  is  made  "in  consideration  of  the  foregoing  cove- 
nants and  agreements  by  the  party  of  the  first  part"  and  "subject  to 
said  agreement"  Support  is  sought  to  be  found  in  these  clauses, 
particularly  the  last  one,  for  the  contention  that  there  is  no  immediate 
vesting  of  the  title.  The  agreements  referred  to  are  chiefly  the  common 
occupancy  of  the  dwelling  house  and  the  "support,  board  and  care" 
of  Hess  and  his  wife.  These  are,  at  the  utmost  by  the  language  em- 
ployed, made  chargeable  upon  the  premises.  When  a  conveyance  is 
made  "subject"  to  any  lien  or  burden,  the  title  passes  unqualifiedly. 
If  the  conveyance  had  been  subject  to  the  annual  payment  of  $500  to 
Hess  and  his  wife  during  lifetime,  the  vesting  of  the  title  would  not 
have  been  delayed.  If  there  had  been  a  failure  to  pay  the  specific  sum, 
the  grantor  could  not  reacquire  the  premises.  He  could  enforce  his 
daim.  If  there  had  been  a  breach  in  failing  to  support  Hess  or  his  wife 
or  in  any  of  the  covenants  undertaken  by  Strivings,  the  possession  and 
ownership  would  not  have  been  revested  in  Hess.  The  title  had  passed 
from  him  for  all  time,  but  he  had  imposed  upon  it  certain  burdens 
or  obligations  in  the  nature  of  liens.  The  title  or  possession  was  un- 
affected by  the  impositions  cast  upon  the  g^ntees.  There  was  no  right 
to  revoke  the  conveyance  in  Hess.  The  covenant  to  suj^rt  and  main- 
tain Hess  and  his  wife  was  a  personal  one,  and  for  its  breach  an  ac- 
tion for  damages  would  lie,  or  one  in  equity  to  have  the  necessary  sum 
therefor  determined  and  made  a  charge  upon  the  premises.  Redpath 
V.  Redpath,  75  App.  Div.  95,  77  N.  Y.  Supp.  668;  Stehle  v.  Stehle,  39 
App.  Div.  440,  67  N.  Y.  Supp.  201.  •  Had  Hess  desired  to  prevent 
title  passing  until  the  death  of  himself  and  his  wife,  and  dependent 
upon  performance  of  certain  conditions  by  the  Strivings,  he  would  have 
made  an  agreement  of  that  kind,  instead  of  executing  a  conveyance 
absolute  in  form,  accompanied  by  possession,  and  without  any  re- 
strictions relating  to  the  management  of  the  farm  or  the  disposition  of 
its  proceeds.  The  title  to  these  premises  does  not  hang  suspended, 
awaiting  the  caprice  of  this  old  lady,  Mrs.  Hess.  If  the  board  or 
clothing  or  attention  furnished  does  not  exactly  suit  her  whims,  she  can- 
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not  terminate  the  interest  of  the  grantees  and  summarily  eject  therr 
irom  the  premises. 

If  the  widest  latitude  is  given  to  this  conveyance  to  protect  the  gran- 
tor and  his  wife,  the  ownership  was  transferred  by  the  deed  subject 
to  be  defeated  at  their'  instance  upon  failure  to  perform  by  the  gran- 
tees. If  such  be  the  construction,  and  to  which  I  do  not  assent,  the 
title  became  absolute  in  the  Strivings.  The  only  manner  in  which  they 
can  be  dispossessed  and  deprived  of  their  freehold,  if  that  version  is  to 
prevail,  is  by  a  judgment  based  upon  nonperformance  by  them.  Even 
with  that  interpretation  of  the  conveyance  there  is  no  support  for  the 
position  that  the  "transfer  *  *  *  was  intended  to  ta^e  effect  in 
possession  or  enjoyment  at  or  after"  the  death  of  Hess  and  his  wife. 

The  tax  imposed  in  pursuance  of  this  act  is  upon  the  right  of  suc- 
cession, not  upon  property  (Matter  of  Dows,  167  N.  Y.  227,  60  N.  E. 
439,  52  L.  R.  A.  433,  88  Am.  St  Rep.  608),  affecting  voluntary  trans- 
fers, those  not  founded  on  a  good  consideration.  Matter  of  Miller,  77 
App.  Div.  473-481,  78  N.  Y.  Supp.  930;  Matter  of  Baker,  83  App. 
Div.  530,  82  N.  Y.  Supp.  390,  affirmed  on  opinion  below  178  N.  Y. 
575,  70  N.  E.  1094.  In  Matter  of  Thome,  44  App.  Div.  8,  60  N.  Y. 
Supp.  419,  Joseph  Thome  transferred  property  of  considerable  value 
to  Eunice  Hoff,  impressing  the  same  with  a  trust  for  his  care  during 
his  lifetime,  and  she  was  to  furnish  him  money  as  he  needed  it.  The 
court  held  her  title  absolute,  and  the  transfer  was  not  subject  to  the 
payment  of  the  transfer  tax.  To  the  same  effect  is  Matter  of  Edger- 
ton,  35  App.  Div.  125,  54  N.  Y  Supp.  700,  affirmed  158  N.  Y.  671, 
52  N.  E.  1124. 

The  cases  relied  upon  by  the  counsel  for  the  appellant  are  not  analo- 
gous. In  Matter  of  Brandeth,  169  N.  Y.  437,  62  N.  E.  563,  58  L.  R- 
A.  148,  the  donor  transferred  shares  of  stock  to  his  daughter  upon  the 
express  agreement  that  he  was  to  receive  all  the  dividends  declared 
on  the  stock  during  his  lifetime,  with  the  right  to  vote  the  stock  "the 
same  as  though  no  transfer  had  been  made."  The  beneficial  enjoyment 
of  the  stock  was,  therefore,  postponed  until  his  death.  He  retained  the 
life  estate  or  use,  while  the  remainder  passed  to  the  beneficiaries  only 
upon  his  death.  The  gift  was  not  "intended  to  take  effect  in  possession 
or  enjovment"  until  after  the  death  of  the  donor,  and  was,  therefore, 
taxable.'  So  in  Matter  of  Cornell,  170  N.  Y.  423,  63  N.  E.  445,  the 
donor  reserved  the  right  to  use  whatever  of  the  net  income  accruing 
from  the  securities  transferred  he  desired,  and  also  the  right  to  dis- 
pose of  $10,000  of  the  property  assigned. 

The  dividing  line  between  those  cases  and  the  present  one  is  well 
defined.  In  the  present  case  the  title  in  possession  and  the  use  of  the 
avails  and  the"  increment  passed  to  the  grantees.  In  the  other  class  of 
cases  the  beneficial  enjoyment  did  not  commence  until  the  death  of  the  do- 
nor, and  there  is  also  the  further  fact  that  the  conveyance  to  the  Strivings 
was  for  an  adequate  consideration.  In  each  of  the  cases  mentioned  the 
transfer  was  unquestionably  a  gift,  and  it  is  to  that  class  of  transfers 
to  which  this  tax  relates.  See  cases  cited,  supra.  The  order  should  be 
affirmed,  with  costs. 

Decree  and  order  affirmed,  with  costs. 

96N.Y.S.— 68  - 
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HISCOCK  and  NASH,  TT.,  concur;  the  latter  in  a  separate  memor- 
andum.   McLENNAN,  P.  J,  and  WILLIAMS,  J.,  dissent 

NASH,  J.  I  concur  in  the  opinion  of  Justice  SPRING.  The  con- 
veyance of -the  fee  of  the  farm  to  the  grantees  is  in  terms  absolute.  It 
is  made  to  Silas  L.  Strivings  and  Mae  L.  Strivings  in  consideration  of 
the  covenants  and  agreements  of  Silas  L.  Strivings  to  remove,  with 
his  wife  and  family,  to  the  farm  of  Hess,  and  occupy  the  dwelling'  house 
in  common  with  Hess  and  his  wife,  and  support,  board,  and  care  for 
them  on  said  premises,  during  the  natural  life  of  both  Hess  and  wife 
and  each  of  them,  except  clothing,  Strivings  to  reside  upon  and  work 
said  farm  *so  long  as  Hess  and  wife,  or  either  of  them,  shall  live. 
Provision  is  made  for  the  harvesting  and  disposal  of  the  crop  of  wheat 
growing  on  the  farm,  and  the  salable  wood  "now"  cut  on  the  prem- 
ises, and  Strivings  further  agrees  to  furnish  a  horse  and  conveyance  for 
driving  purposes  when  requested  by  l^ess.  These  are  the  personal 
covenants  and  agreements  of  Silas  L.  Strivings,  in  consideration  of  and 
subject  to  which  the  conveyance  in  fee  is  made  to  Strivings  and  wife, 
to  them  and  their  heirs,  forever,  "reserving  the  right  to  support,  main- 
tenance, and  residence  on  s^d  premises  as  hereinbefore  provided  dur- 
ing the  life  of  said  second  party  and  his  said  wife,  and  each  of  them." 
Subject  to  this  reservation,  also,  Strivings  and  wife,  as  such,  took  an 
absolute  fee  as  tenants  by  the  entirety.  The  reservation  was  not  of  any 
specific  interest  of  Hess  and  wife  in  the  farm,  either  of  title  or  pos- 
session, but  of  the  right  to  support,  maintenance,  and  residence  out  of 
or  on  the  farm,  which,  in  case  of  the  failure  of  Strivings  at  any  lime 
to  perform  his  covenants  and  agreements,  would  have  afforded  Hess, 
and  since  his  death  Mrs.  Hess,  an  equitable  remedy  in  such  form  as 
the  existing  circumstances  would  at  any  time  in  the  lifetime  of  Hess 
and  wife,  or  of  either  of  them,  require.  Stehle  v.  Stehle,  39  App.  Div. 
440,  57  N.  Y.  Supp.  201;  Redpath  v.  Redpath,  78  App.  Div.  97,  77  N. 
Y.  Supp.  668. 

McLENNAN,  P.  J.  (dissenting).  The  sole  question  presented  by 
this  appeal  is,  did  the  grantees  named  in  the  contract  in  question  acquire 
an  absolute  title  to  the  real  and  personal  property  described  therein  up- 
on its  execution  and  delivery  to  them?  If  they  did,  clearly  the  deter- 
mination of  the  learned  Surrogate's  Court  that  the  transfer  of  such 
property  was  not  taxable  under  the  transfer  tax  law  was  correct,  and 
the  orders  appealed  from  should  be  affirmed.  It  is  equally  well  settled 
that,  if  such  title  did  not  vest  in  the  grantees  until  at  or  after  the  death 
of  the  grantor,  such  transfer  is  taxable.  Such  is  the  language  of  the 
statute.    Subdivision  3  of  section  220  of  the  act  provides : 

"When  the  transfer  of  property  Is  made  by  a  resident,  or  by  a  non-real- 
dent  when  such  non-resident's  property  Is  within  this  state,  by  deed,  grant 
bargain,  sale  or  gift  mnde  In  contemplation  of  the  death  of  the  grantor.  Ten- 
dor  or  donor,  or  intended  to  take  effect  In  possession  or  enjoyment  at  or  after 
such  death."  snch  transfer  Is  subject  to  taxation.  Laws  1896,  p,  860,  a  908. 
Matter  of  Brandretb,  169  N.  Y.  437,  62  N.  E.  563,  SS  L.  B.  A.  148;  Matter 
of  Oomell,  170  N.  Y.  423,  63  N.  H.  445. 
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In  Matter  of  Green,  153  N.  Y.  223,  47  N.  E.  292,  the  court  said: 

"It  matters  not  whether  the  transfer  Is  by  grant  or  by  gift,  so  long  as  It 
was  Intended  to  take  effect  In  possession  or  enjoyment  at  or  after  the  death 
of  the  grantor  or  donor.    The  devolution  of  title  Is  snbject  to  the  tax." 

Whether  a  transfer  of  property  by  grant  is  taxable  does  not  depend 
upon  the  manner  of  paying  the  consideration.  Such  payment  may  be 
made  in  annuities.  It  may  be  postponed  until  after  the  death  of  the 
grantor.  If  adequate,  it  may  be  made  in  such  manner  and  at  such  time 
as  the  parties  may  agree  upon.  The  test  is,  was  the  transfer  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  death?  As  was  said  by 
Justice  Hatch  in  Matter  of  Thome,  44  App.  Div.  8,  60  N.  Y.  Supp. 
419: 

"If  the  testimony  glyen  npon  the  proceeding  establishes  that  the  testator 
did  not  Intend  that  Mrs.  Huff  should  have  the  possession  and  enjoyment  of 
the  property  until  his  death,  then  the  case  Is  brought  within  subdlylslon  8  of 
section  220  of  the  tax  law." 

In  that  case  it  was  held  that  the  transfer  was  not  taxable,  solely  be- 
cause the  evidence  failed  to  show  that  the  gift  to  Mrs.  Huff  by  the 
testator  was  subject  to  any  legal  limitation.  In  the  case  at  bar  it  is  not 
claimed  that  the  conveyance  was  made  in  contemplation  of  death,  or 
that  the  consideration  expressed  in  the  agreement  was  not  adequate, 
so  that  we  have  only  to  inquire  whether  the  transfer  was  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  the  death  of  the  gran- 
tor. The  intent  must  be  ascertained  from  the  language  of  the  contract, 
if  not  ambiguous,  or,  if  its  meaning  is  in  doubt,  the  situation  of  the 
parties  and  the  surrounding  circumstances  may  be  considered  in  con- 
nection with  the  language  in  determining  its  true  meaning,  and  the 
purpose  and  intent  of  the  parties  in  making  it. 

The  agreement  was  dated  February  20,  1904.  One  Silas  L.  Striv- 
ings was  named  as  party  of  the  first  part,  and  George  Hess,  now  de- 
ceased, party  of  the  second  part.  The  first  party  agreed  in  substance 
that  he,  with  his  wife  and  family,  would  remove  to  the  farm  ana 
residence  of  the  second  party  on  or  before  the  1st  day  of  April  follow- 
ing, and  that  he  would  thereafter,  with  his  wife,  occupy  the  dwelling 
house  of  the  second  party  in  common  with  him  and  his  wife,  and 
would  board  and  care  for  them,  reside  with  them,  and  work  the  farm 
so  long  as  the  second  party  and  his  wife  or  either  of  them  should  live. 
He  also  assumed  certain  other  minor  obligations.  The  income  of  the 
farm  was  to  belong  to  him,  subject,  as  we  think,  to  the  support  and 
maintenance  of  the  second  party  and  his  wife.  So  far,  the  contract  was 
a  most  simple  one.  Strivings  and  his  family  were  to  live  with,  care 
and  provide  for,  Hess  and  his  wife  in  Hess'  dwelling  house  on  the 
farm,  during  their  natural  lives.  He  was  also  to  work  the  farm  dur- 
ing such  time;  and  for  such  care,  support,  maintenance,  and  work  he 
was  to  have  the  avails  of  the  farm.  But,  in  addition,  it  was  provided 
that,  in  consideration  of  the  covenants  and  agreements  to  be  kept  and 
performed  by  Strivings,  Hess  "does  hereby  grant  and  convey,  subject 
to  said  agreements,  to  said  Silas  L.  Strivings  and  Mae  L.  Strivings, 
his  wife,  of  Gainesville,  N.  Y.,  all  of  the  following  described  property, 
real  estate  and  premises."  Then  follows  a  description  of  the  premises. 
The  agreement  then  continues: 
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"With  the  appurtenancee  thereto,  and  together  with  all  the  fanning  tools, 
wagons,  sleighs,  conveyances  and  stock  and  household  furniture  belonging  to 
said  second  party,  •  •  •  to  them  and  their  heirs  forever:  Reserving 
the  right  to  support,  maintenance,  and  residence  on  said  premises  as  here- 
inbefore provided,  during  the  life  of  said  second  party  and  his  said  wife  and 
each  of  them." 

It  is  then  provided  that  the  grantees  shall  not  sell  or  convey  the  prem- 
ises during  the  lifetime  of  the  grantor  or  his  wife.  We  think  it  dear 
that  by  the  agreement  the  title  to  the  property  in  question  did  not  vest 
in  the  grantees  upon  the  execution  and  delivery  of  such  instrument 
and  that  it  was  not  the  intention  of  the  parties  that  it  should  so  vest. 
The  true  meaning  and  interpretation  of  the  instrument  is  that  the  gran- 
tees should  not  become  vested  with  the  title  until  after  the  death  of 
George  Hess  and  his  wife,  and  then  only  in  case  they  had  kept  and  per- 
formed the  covenants  and  obligations  which  they  assumed.  Such  we 
think  is  tlie  express  language  of  the  agreement.  The  grant  is  made 
"subject  to  said  agreements."  Such  language  is  susceptible  of  no  other 
meaning  than  that  the  grantees  will  become  the  owners  of  the  subject 
of  the  grant  if  they  live  in  the  farmhouse  with  the  grantor,  and  sup- 
port the  grantor  and  his  wife  in  sickness  and  in  health,  and  work  the 
farm  for  and  during  their  natural  lives.  If  Silas  L.  Striving[s  had  died 
immediately  after  moving  into  Hess'  dwelling  house,  and  it  then  be 
came  impossible  for  him  to  perform  his  "agreements,"  could  it  bt 
claimed  notwithstanding  that  the  farm  and  all  the  property  thereon 
would  belong  to  his  estate,  and  that  Hess  would  have  been  relegated  to 
an  action  at  law  to  recover  damages  as  for  breach  of  contract?  Hes» 
never  agreed  that  Strivings  and  his  wife  should  ever  become  the  owners 
of  his  farm  by  paying  a  money  consideration,  but  in  consideration  of 
their  society,  their  personal  care  and  attention,  and  of  working  the 
farm,  during  the  natural  lives  of  Hess  and  of  his  wife.  Such  obligation 
could  not  be  discharged  by  Strivings  by  procuring  some  one  else  to 
work  the  farm,  or  by  inducing  some  other  man  and  his  wife  to  reside 
with  the  grantor  and  his  wife  durin|f  their  natural  lives.  The  conten- 
tion of  the  respondent  can  only  prevail  by  holding  that  by  the  agreement 
in  question  it  was  intended  that  Hess  had  parted  with  all  title  to  his 
farm,  notwithstanding  every  item  of  the  consideration  which  induced 
the  grant  failed.  If,  as  before  suggested,  Strivings  and  his  wife  died 
the  day  following  their  removal  to  Hess'  dwelling  house,  how  would  it 
be  possible  to  realize  any  of  the  advantages  which  induced  the  con- 
veyance? Hess  and  his  wife  could  not  have  for  companions  the 
persons  selected  by  them,  could  not  be  cared  for,  maintained,  and  sup- 
ported by  those  whom  he  deemed  proper  to  render  such  service  to  him 
and  his  wife  as  long  as  they  or  either  of  them  might  live.  "Subject  to 
said  agreements"  means  that  the  title  to  the  farm  should  not  vest  until 
their  performance. 

The  other  clause  in  the  contract  is  equally  significant — "Reserving 
the  right  to  support,  maintenance  and  residence  on  said  premises"  dur- 
ing the  life  of  Hess  and  of  his  wife.  That  clearly  effected  a  reserva- 
tion out  of  or  from  the  thing  granted,  and  conclusively  indicates  that 
it  was  not  intended  that  an  absolute  title  should  vest  in  the  g^rantees 
until  the  obligations  assumed  by  them  had  been  performed.  By  the 
instrument  the  grantor  conveyed  all  his  household  furniture.     Is  it 
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reasonable  to  suppose  that  the  title  to  it  vested  absolutely  in  the  gran- 
tees, and  that  the  morning  after  they  came  to  live  with  him  the  grantor 
did  not  own  the  bed  upon  which  he  and  his  wife  slept,  and  that  the 
title  to  all  the  furnishings  and  conveniences  in  his  house  was  absolutely 
vested  in  the  grantees  and  couldi  be  sold  to  satisfy  a  judgment  against 
Strivings,  unless  he  should  claim  and  could  establish  their  exemption  ? 
We  think  it  was  not  the  intention  of  the  agreement  in  case  of  the  failure 
of  Strivings  and  his  wife  to  perform  the  essential  features  of  the  obliga- 
tions which  Strivings  had  assumed,  perhaps  because  of  his  death  or 
insolvency,  that  Hess  should  be  deemed  to  have  parted  with  Uie  title 
to  his  farm,  and  his  only  remedy  for  redress  would  be  to  recover  a 
money  judgment  as  for  breach  of  contract  against  Strivings  or  his  es- 
tate. We  think  such  interpretation  of  the  contract  is  unreasonable, 
and  that  it  is  not  warranted  by  any  language  contained  in  the  agree- 
ment, or  by  any  of  the  surrounding  circumstances.  As  was  said  in  the 
Matter  of  Cornell,  supra : 

"In  caae  of  deatb  or  Inaolvency  of  the  donee  or  of  bis  failure  to  comply  with 
bis  agreement,  a  court  of  equity  would  have  appointed  a  new  trustee  of  tbe 
fund  and  tbe  testator  would  not  bare  teesa  relegated  to  tbe  position  of  a 
mere  creditor  of  the  donee." 

In  the  contingency  suggested,  a  new  trustee  might  have  been  appoint- 
ed in  this  case,  were  it  not  for  the  fact  that  the  consideration  for  the 
transfer,  and  all  of  it  was  of  a  personal  character,  was  of  a  character 
that  could  not  be  performed  by  any  persons  other  than  the  grantee 
and  his  wife.  As  before  suggested,  they  were  to  have  the  farm  Mily 
upon  condition  that  the^  should  reside  with,  care  for,  maintain,  and  sup- 
port the  grantor  and  his  wife,  and  work  their  farm,  during  the  natural 
lives  of  the  grantor  and  his  wife.  The  grantees  named  were  the  per- 
sons selected  by  the  grantor  to  perform  such  services,  and  the  peform- 
ance  of  such  obligation  could  not  be  delegated  by  them. 

We  conclude  that  by  the  contract  in  question  only  a  conditional  sale 
and  transfer  of  the  property  in  question  was  effected ;  that  it  did  not 
become  absolute  until  the  death  of  the  grantor  and  his  wife,  and  then 
only  provided  the  grantees  had  reasonM>ly  performed  the  obligations 
assumed  by  them ;  that  the  transfer  was  "intended  to  take  effect  in  pos- 
session or  enjoyment  at  or  after"  the  death  of  the  grantor. 

It  follows  that  the  orders  appealed  from  should  be  reversed,  with 
costs  payable  by  Silas  L.  Strivings  individually,  and  the  order  of  the 
Surrogate's  Court,  affirming  the  report  of  the  appraiser  providing  for 
the  tax  of  the  property  in  question,  should  be  affirmed. 
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SCULLY  T.  SMITH  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    December  5,  1905.) 

Fbauds,  Statute  or — Sauc  or  Goods — Deutebt — What  CotrsTrruTES. 

Where  a  seller,  In  a  parol  contract  for  the  sale  of  personalty  of  over 
$60  In  value,  merely  loaded  the  property  on  a  car  for  transportation  to 
the  buyer,  and  prohibited  the  removal  thereof  until  the  same  was  paid 
for,  there  was  no  delivery,  within  the  statute  of  frauds. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23,  Cent.  Dig.  Frauds,  Statute 
of,  H  166-16T,  170,  171,  174,  175,  177.] 

Appeal  from  Trial  Term,  Columbia  County. 

Action  by  Jeremiah  Scully  against  Joel  D.  Smith  and  another.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.    Reversed. 

In  the  fall  of  1908  one  William  Sweet  made  a  verbal  agreement  with  tiie 
plaintiff  to  purchase  his  crop  of  rye  straw  for  $20  a  ton.  The  straw  was 
to  be  paid  for  In  cash  as  soon  as  loaded  upon  the  cars  at  the  Klnderhook  depot 
The  plaintiff  was  to  deliver  the  straw  upon  the  cars.  Plaintiff  loaded  two 
can  of  straw  with  the  assistance  of  said  Sweet  Sweet  thereupon  went 
off  to  get  the  money  to  pay  therefor,  but  was  unable  to  procure  the  full  amount 
whldi  be  was  required  by  the  contract  to  pay.  The  plaintiff  refused  to  allow 
the  straw  to  be  removed  by  Sweet  until  the  full  amoimt  was  paid.  After 
the  cars  had  been  loaded  for  about  a  week,  the  said  Sweet  having  failed  to 
pay  therefor,  the  plaintiff  sold  the  straw  to  other  parties  for  $17  a  ton. 
This  action  is  brought  against  the  defendant  to  recover  the  difference  be- 
tween the  price  of  $20,  which  was  the  contract  price,  and  the  price  which 
plaintiff  Anally  received  for  his  straw,  together  with  costs  of  demurrage,  etc 
The  damages  are  stipulated  at  $100,  if  recoverable.  The  plaintiff  offered 
evidence  to  prove,  and  the  Jury  has  found,  that  Sweet,  in  the  transaction, 
was  acting  as  agent  for  the  defendants.  From  the  Judgment  entered  upon 
the  verdict  of  the  Jury,  and  from  the  order  denying  the  defendants'  motion 
for  a  new  trial,  the  defendants  have  appealed.  Further  facts  appear  In  the 
opinion. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  KELLOGG,  JJ. 

R.  W.  Brass,  for  appellants. 

Farrar  &  Becker  (A.  H.  Farrar,  of  counsel),  for  respondent 

SMITH,  J.  Defendants  urge  two  grounds  of  exemption  from  lia- 
bility :  First,  that  Sweet  was  not  acting  .is  their  agent  in  the  purchase 
of  plaintiff's  straw ;  secondly,  that  the  contract  is  void  tmder  the  stat- 
ute of  frauds.  It  is  unnecessary  to  discuss  the  question  first  raised, 
because,  in  our  judgment,  plaintiff  has  not  proven  a  sufficient  delivery 
of  the  straw  to  meet  the  requirements  of  the  statute  that  a  sale  of  per- 
sonal property  of  over  $50  in  value  must  be  evidenced  by  a  writing, 
tmless  accompanied  by  a  delivery  of  some  part  of  the  property.  In 
Shindler  v.  Houston,  1  N.  Y.  261,  49  Am.  Dec.  316,  the  headnote  in 
part  reads : 

"It  seems  that  to  constitute  a  delivery  and  acceptance  of  grxids,  such  as 
the  statute  requires,  something  more  than  mere  words  is  necessary.  Super- 
added to  the  language  of  the  contract  there  must  be  some  act  of  the  parties, 
amounting  to  a  transfer  of  the  possession,  and  an  acceptance  thereof  by  the 
buyer.    The  case  of  cumbrous  articles  is  not  an  exception  to  this  rale." 
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At  page  269  of  1  N.  Y.  (49  Am.  Dec  316),  the  rule  is  expressed  by 
Wright,  J.,  as  follows : 

"The  best-considered  cases  bold  that  tbere  must  be  a  vesting  uf  the  posses- 
sion of  tbe  goods  In  tbe  vendee,  as  absolnte  owner,  discharged  of  all  lien  for  the 
price  on  tbe  part  of  tbe  vendor,  and  an  nltlmate  acceptance  and  receiving  of 
the  property  by  the  vendee,  so  nneqnlvocal  that  he  shall  have  precluded  him- 
self from  taking  any  objection  to  the  quantum  or  quality  of  the  goods  sold." 

In  the  same  case  Judge  Gardiner  refers  to, the  case  of  Phillips  v. 
Bistolli,  2  B.  &  C.  611,  in  which  it  is  said: 

"To  satisfy  the  statute  tbere  must  be  a  delivery  by  the  vendor,  with  an 
Intention  of  vesting  the  right  of  possession  In  tbe  vendee,  and  there  must 
be  an  actual  acceptance  by  the  latter  with  tbe  intent  of  taking  possession 
aa  owner." 

Judge  Gardiner  then  proceeds  to  say : 

"This,  I  apprdiend,  is  tbe  correct  rule,  and  It  Is  obvlons  that  It  can  only 
be  satisfied  by  something  done  subsequent  to  the  sal^  nnequlvocally  Indicating 
the  mutual  intentions  of  the  parties." 

See,  also,  Cooke  v.  Millard,  6  Lans.  243.  In  Rodgers  v.  Phillips,  40 
N.  Y.  619,  it  is  held  that  delivery  to  a  carrier,  specially  designated  by 
the  purchaser,  where  such  carrier  has  no  other  authority  than  to  transfer 
the  goods,  does  not  satisfy  the  statute. 

The  station  agent  swears  that  the  car  into  which  the  straw  was  loaded 
was  ordered  for  plaintiif  to  load  straw  in  for  defendants.  The  plaintiff 
swears  that  the  car  was  ordered  by  Sweet  for  defendants.  This  con- 
flict, is,  in  our  judgment,  of  little  materiality.  The  fact  remains  undis- 
puted that  the  possession  of  the  straw  was  never  unequivocally  sur- 
rendered to  Sweet  as  the  agent  of  the  defendants.  He  was  expressly 
forbidden  to  remove  the  straw  until  it  had  been  paid  for.  This  is 
sworn  to  by  the  plaintiff  himself.  Within  all  the  authorities  such  a 
retention  of  control  is  inconsistent  with  such  a  complete  delivery  as  is 
necessary  to  take  the  contract  out  of  the  condemnation  of  the  statute. 
The  law  is  not  concerned  with  the  reason  for  a  refusal  on  the  part  of 
the  defendants  to  pay  for  the  straw,  or  of  the  plaintiff  to  make  complete 
delivery.  With  an  absolute  surrender  of  possession  required  to  make 
valid  the  contract,  plaintiff  has  failed  to  show  an  existit^  obligation 
on  the  part  of  the  defendant. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  grant^,  with  costs  to  appellant  to  abide  the  event    All  concur. 


CONNER  V.   WHTMORH. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    January  8,  1906.) 

1.  MaLICIOTTS  PbOSKOUTIOR— EvIDEHCB— ADiaaSIBIIJTT — ^Pbobablb  Causb. 

In  an  action  for  malicious  prosecution,  consisting  of  tbe  suing  out  of 
a  search  warrant,  it  was  error  to  sustain  an  objection  to  a  question  to 
defendant  as  to  whether,  at  tbe  time  he  lodged  the  information,  he 
believed  that  be  had  probable  cause. 

[Ed.  Mote. — ^For  cases  in  point,  see  vol.  88,  Cent  Dig.  Malidoua  Srpse 
cutlon,  I  186.] 
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2.  Same. 

In  an  action  for  malicious  prosecution,  consisting  of  tbe  suing  ont  of 
a  search  warrant,  It  was  error  to  sustain  an  objection  to  a  qaestion 
to  defendant  as  to  what  be  relied  on  at  the  time  that  he  institnted  tbe 
proceeding. 

3.  Same— Waht  or  Pbobabu  Oausb— Mauck — Cokodbrencx — Nbcessxtt. 

An  action  will  not  lie  for  malicious  prosecution.  If  defendant  bad  prob- 
able cause,  though  he  was  actuated  by  malice. 

[Ed.  Note. — ^For  casee  In  point,  see  vol.  38,  Cent  Dig.  Malicious  Prose- 
cution, a  20,  21.]        • 

4.  Sake — Evidence — ^Admis8Ibix.itt. 

In  an  action  for  malicious  prosecution,  consisting  of  tbe  suing  ont  of 
a  search  warrant,  it  appeared  that  a  police  officer  was  detailed  to  in- 
restigate  the  alleged  theft,  and  that  he  suggested  that  a  search  warrant 
be  Issued,  whereupon  defendant  and  the  officer  procured  the  warrant. 
Held,  that  It  was  error  not  to  permit  defendant  to  prove  by  the  officer 
what  was  said  by  him  to  the  clerk  of  the  court  at  tbe  time  tbe  warrant 
was  asked  for  and  In  the  presence  of  defendant. 

Appeal  from  Trial  Term,  Monroe  Coun^. 

Action  by  Gertrude  Conner,  by  Sarah  E.  Conner,  her  guardian  ad 
litem,  against  George  M.  Wetmore.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed. 

Tbe  action  was  commenced  on  tbe  13th  day  of  June,  1904,  to  recover  dam- 
ages claimed  to  have  been  sustained  by  the  plaintiff  on  account  of  having  beea 
charged  by  tbe  defendant  with  having  stolen  property  in  her  possession,  and 
because  be  procured  a  search  warrant  to  be  Issued  by  tbe  iwlice  Justice  of  tbe 
dty  of  Rochester,  N.  Y.,  and  caused  her  home  or  residence  to  be  searched,  all, 
as  alleged,  without  probable  cause  and  witb  malice. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  NASH,  JJ. 

Walter  S.  Hubbell,  for  appellant. 
Charles  Van  Voorhis,  for  respondent. 

McLENNAN,  P.  J.  On  the  23d  day  of  February,  1904,  the  defend- 
ant made  an  affidavit  and  presented  the  same  to  the  police  justice  of  the 
city  of  Rochester,  N.  Y.,  in  which  he  stated  that  a  quantity  of  shoe 
polish,  the  property  of  the  American  Chemical  Manufacturing  &  Min- 
ing Company,  of  which  he  was  president,  had  been  stolen,  and  that  the 
same  was  in  the  possession  of  the  plaintiff  at  her  home  or  residence  in 
said  city,  and  he  asked  that  a  search  warrant  issue  for  the  recovery  of 
said  property.  A  warrant  was  accordingly  issued  and  the  residence  of 
the  plaintiff  searched.  No  stolen  property  was  found,  and  the  proceed- 
ings were  terminated  favorably  to  tfie  plaintiff;  the  defendant  or  no 
one  in  his  behalf  appearing  against  her.  Thereupon  this  action  was 
brought.  We  deem  it  unnecessary  to  refer  to  the  evidence  in  detail, 
as  it  is  clearly  of  such  a  character  as  to  require  the  submission  of  the 
questions  of  probable  cause  and  of  malice  to  the  jury,  and  such  as  to 
establish  a  cause  of  action  in  plaintiff's  favor  in  case  those  two  issues 
are  determined  favorably  to  her.  We  consider,  however,  that  certain 
exceptions  taken  upon  the  trial  to  the  exclusion  and  admission  of  evi- 
dence present  such  errors  as  to  require  a  reversal  of  llie  judgment  and 
order  appealed  from. 
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When  the  defendant  was  being  examined  as  a  witness  in  his  own  be- 
half, and  after  he  had  detailed  his  acts  and  the  circumstances  in  connec- 
tion with  the  procurement  of  the  search  warrant,  he  was  asked : 

"Q.  Mr.  Wetmore,  at  the  time  yon  lodged  the  information  for  this  search 
warrant  before  the  police  magistrate  of  the  city  of  Rochester,  did  yon  believe 
that  yon  had  probable  cause  for  the  institntlon  and  prosecation  of  the  pro- 
ceeding?" 

This  question  was  objected  to,  and  the  objection  sustained,  and  ex- 
ception duly  taken.    He  was  also  asked : 

"Q.  Upon  what  did  you  rely  at  the  time  yon  instituted  this  search  warrant 
proceeding?" 

Upon  plaintiflE's  objection  the  defendant  was  also  precluded  from  an- 
swering that  question,  to  which  exception  was  taken.  We  think  both 
questions  were  competent  and  material.  ■  If  the  first  question  had  been 
answered  in  the  affirmative,  the  defendant  would  only  have  said  in  sub- 
stance that  he  believed  the  charges  made  by  him  were  true;  that  he 
believed  the  information  which  he  received,  connecting  the  plaintiff 
with  the  stolen  property,  was  true,  trustworthy,  and  reliable.  "Prob- 
able cause  does  not  necessarily  depend  upon  the  actual  guilt  of  the  per- 
son prosecuted,  but  may  rest  upon  the  prosecutor's  behef  in  his  guilt, 
when  based  upon  reasonable  grounds.  One  may  act  upon  what  appears 
to  be  true,  even  if  it  turns  out  to  be  false,  provided  he  believes  it  to  be 
true  and  the  appearances  are  sufHcient  to  justify  the  belief  as  reasonable." 
Burt  V.  Smith,  181  N.  Y.  1,  73  N.  E.  496.  "He  [the  defendant]  was 
at  liberty  to  prove  that  he  acted  in  good  faith  and  with  an  honest  in- 
tention and  upon  reasonable  grounds  of  suspicion."  Goodman  v.  Stro- 
heim,  36  N.  Y.  Super.  Ct.  216.  In  McKown  v.  Hunter,  30  N.  Y.  625, 
it  was  held  to  be  reversible  error  to  refuse  to  permit  the  defendant  to 
state  that,  when  he  made  the  charge,  he  believed  the  plaintiff  was  guilty 
of  the  offense  imputed  to  him.  In  Bennett  v.  Smith,  23  Hun,  50, 
which  was  an  action  of  libel,  it  was  held  error  not  to  permit  the  de- 
fendant to  state  why  he  wrote  the  article.  We  think  it  was  also  error 
not  to  have  permitted  the  defendant  to  state  upon  what  he  relied  at  the 
time  he  instituted  the  search  warrant  proceeding.  That  question  went 
directly  to  the  intent  and  motive  of  the  defendant,  and  it  was  competent 
for  him  to  testify  as  to  the  intent  or  motive  that  characterized  his  ac- 
tion.    McKown  V.  Hunter,  supra. 

It  is  alleged  by  respondent's  counsel  that  the  only  purpose  of  the 
questions  referred  to  was  to  disprove  malice  on  the  part  of  the  defend- 
ant, and  that,  as  the  defendant  had  already  tesdfi^  that  he  was  not 
actuated  by  malice  in  instituting  the  proceeding,  the  exclusion  of  the 
evidence  was,  in  any  event  not  harmful.  It  was  entirely  immaterial 
whether  or  not  the  defendant  was  actuated  by  malice,  provided  he  had 
probable  cause  for  instituting  the  proceeding.  As  was  said  in  Besson 
V.  Southard,  10  N.  Y.  236-238— and  the  cases  have  been  unifor 
that  time  until  this  in  holding: 

"If  there  was  probable  cause  for  auch  suit,  although  it  was  mnlicloi 
menced,  the  action  could  not  be  sustained.    Want  of  probable  c 
must  concur.    The  question  of  malice  in  this  action  Is  for  tbej 
of  probable  cause  is  ind^>end6nt  of  mallcions  motive,  and  c 
as  a  necessary  consequence,  from  any  d^ree  of  malice  whi 
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We  think  the  defendant  had  a  right  to  state  that  he  believed  he  had 
probable  cause  for  believing  that  the  stolen  property  in  question  was  in 
plaintiff's  possession ;  and  that  he  also  had  a  right  to  state  to  the  jurj- 
upon  what  he  relied  at  the  time  he  instituted  Uie  search  warrant  pro- 
ceeding. 

We  think  error  was  also  committed  by  the  learned  trial  court  in  ex- 
cluding the  evidence  of  the  witness  Mclnerney.  He  was  a  police  officer, 
and  had  been  detailed  to  investigate  as  to  the  alleged  theft  of  the  prop- 
erty belonging  to  the  defendant's  company.  He  had  reported  to  Mr. 
Wetmore  what  he  had  learned  or  discovered,  and  as  a  result  it  was  sug- 
gested that  a  search  warrant  ought  to  be  gotten  out.  The  witness  and 
the  defendant  then  went  to  the  police  court  and  stated  what  was  wanted 
to  the  clerk  of  the  court,  and  defendant  attempted  to  prove  by  the 
witness  what  was  said  by  him  -(the  witness)  to  the  clerk  of  the  court  at 
the  time  the  warrant  was  asked  for  and  in  the  presence  of  the  defendant 
Such  evidence  was  excluded,  and  exception  was  taken.  We  think  it  is 
elementary  that  in  an  action  of  this  kind  the  defendant  has  the  right, 
for  the  purpose  of  establishing  that  he  had  probable  cause  and  that 
his  action  was  not  malicious,  to  prove  any  facts  or  circumstances  of 
which  he  had  personal  knowledge  or  any  information  acquired  through 
others.  He  has  the  right  to  prove  what  was  said  in  his  presence,  as  well 
as  what  was  said  to  him.  Miller  v.  Milligan,  48  Barb.  30,  and  cases 
cited. 

We  deem  it  unnecessary  to  discuss  the  other  exceptions  taken  upon 
the  trial,  for  the  reason  that  we  consider  that  those  adverted  to  present 
such  error  as  to  require  a  reversal  of  the  judgment. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  upon  questions  of  law  only ;  the  facts  having 
been  examined  and  no  error  found  therein.  All  concur;  HISCOCK, 
J.,  in  result  only. 


BROWN  et  al.  v.  BROWN  et  al. 
(Supreme  Ootirt,  Appellate  Division,  Second  Department.    December  29,  1905.) 

1.  QuiKTiRO  Trnjt— Statotobt  Remedies— Burden  of  Paoor. 

In  an  action  brought  under  Code  Civ.  Proc.  gS  1638-1650,  Inclusive,  to 
compel  the  determination  of  claims  to  real  property,  the  burden  of  estab- 
lishing by  a  fair  preponderance  of  the  evidence  that  the  defendants' 
claim  to  the  premises  was  unjust  was  on  plaintiffs. 

[Ed.  Nota — ^For  cases  in  point,  see  vol.  41,  Cent  Dig.  Quieting  Title, 
»89.] 

2.  WiTNKSBES— Cboss-Hxaminatiow— Testimoht  in  Pbior  PBOCEEDina. 

In  an  action  to  compel  the  determination  of  claims  to  real  property, 
one  of  plaintiffs  testified  on  direct  examination  to  the  advancement 
of  large  sums  of  money  for  taxes  and  improvements  on  the  property, 
and  that  he  had  made  such  payments  at  the  request  of  and  for  the  alleged 
owner  through  whom  plaintiffs  claimed  title.  This  evidence  was  given  to 
establish  the  ownership  and  possession  of  such  person.  On  cross-examina- 
tion defendants  sought  to  show  by  evidence  given  by  the  witness  in  prior 
proceedings  that  the  money  so  advanced  and  paid  was  In  fact  loaned  to 
an  uncle  of  the  witness,  who  had  repaid  the  same.  The  witness,  after 
testifying  that  the  money  was  not  paid  to  him  by  his  uncle  by  an  assign- 
ment of  an  Interest  in  other  property,  and  denying  that  his  uncle  had  as- 
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signed  to  witnees  an  Interest  In  snch  property,  was  asked  what  he  meant 
by  his  former  testimony  referring  to  the  consideration  mentioned  In  the  as- 
signment hy  his  uncle  of  the  uncle's  interest  in  said  property,  which  was 
for  money  loaned  at  different  times  for  groceries  and  for  taxes  upon 
the  farm  on  which  the  parties  lived.  Held,  that  the  evidence  sought  by 
this  question  was  competent,  and  its  exclusion  was  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO,  Cmt  Dig.  Witnesses,  H 
831-954,  967-968.  871.] 

3.  Same. 

After  a  witness  bad  testified  In  explanation  of  his  possession  of  cer- 
tain money  advanced  by  him  that  it  was  the  avails  of  a  ranch  sold  by  him, 
which  he  stated  was  In  the  neighborhood  of  $250,  It  was  proper  on 
cross-examination  to  direct  bis  attention  to  his  evidence  In  a  prior  pro- 
ceeding for  the  purpose  of  ascertaining  the  amount  which  the  witness , 
received  for  the  ranch. 

[Ed.  Nota — For  cases  in  point,  see  voL  60,  Cent  Dig.  Witnesses,  {| 
931-848.] 

4.  TsiAii— MoTion  TO  Stbikx  Ottt  Evidknck— Meckssitt  or  Fbkviotts  Ob- 

JECTIOM. 

Where  a  question  did  not  call  for  a  conversation  with  any  one,  and 
gave  no  notice  by  its  form  that  It  was  sought  to  prove  by  the  witness 
a  conversation  witb  a  third  person,  it  did  not  require  any  objection  to 
preserve  defendant's  right  to  have  the  testimony  stricken  out  as  hearsay, 
Incompetent,  and  irresponsive. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46.  Cent  Dig.  Trial,  H  238,  242.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Aimee  Brown  and  others,  as  executrices  of  Edward  W. 
Brown,  deceased,  against  Elizabeth  I,.  Brown  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Frederick  Wm.  Sherman  (J.  Mayhew  Wainwright,  on  the  brief), 
for  appellants. 

Joseph  W.  Middlebrook,  for  respondents. 

RICH,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiffs  and  against  the  defendants,  in  an  action  brought  under  sec- 
tions 1638  to  1650,  inclusive,  of  tihe  Code .  of  Civil  Procedure,  to 
compel  the  determination  of  claims  to  real  property.  The  plaintiffs 
allege,  among  other  things,  that  "for  more  than  20  consecutive  years 
prior  to  and  immediately  preceding  the  21st  day  of  February,  in 
the  year  1899,  one  Hannah  A.  Brown  was  seised  and  possessed  in  fee 
simple  absolute  of"  a  certain  piece  or  parcel  of  land  of  about  50  acres, 
situated  in  the  village  of  Portchester,  county  of  Westchester;  "that 
during  all  said  time  the  said  Hannah  A.  Brown  was  in  the  actual  and 
undisputed  possession  of  said  lands  and  premises,  claiming  to  own 
and  possess  said  lands  and  premises  in  fee  simple  absolute, 
and  adversely  to  all  other  persons ;  that  on  said  21st  day  of  February, 
1899,  said  Hannah  A.  Brown  did  make,  execute,  acknowledge,  and 
deliver  to  the  plaintiffs  a  certain  deed  in  writing  and  under  seal, 
whereby  she  conveyed,  granted,  and  released  unto  the  plaintiffs  the 
aforesaid  described  premises;  *  *  *  that  immediately  upon  the 
execution,  acknowledgment,  and  delivery  of  said  deed  to  the  plain- 
tiffs, on  said  21st  day  of  February,  1899,  the  plaintiffs  entered  into 
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possession  of  the  said  lands  and  premises,  and  ever  since  said  21st 
day  of  February,  1899,  have  been  and  continued  in  possession  there- 
of, and  now  are  in  possession  thereof  as  owners  thereof,  in  fee 
simple  absolute,  under  and  by  virtue  of  the  said  deed ;  that  the  plain- 
tiffs have  an  estate  in  said  lands  and  premises  in  fee  simple  absolute 
under  and  by  virtue  of  the  said  deed;  that  the  plaintiffs  and  the 
said  Hannah  A.  Brown,  whose  estate  the  plaintiffs  now  have,  and 
from  whom  they  derive  their  title  as  aforesaid,  have  been  for  more 
than  one  year  last  past  in  the  actual  possession  of  said  lands  and 
premises  as  sole  tenants  thereof,  claiming  the  same  in  fee;  that  the 
above-named  defendants  unjustly  claim  an  estate  or  interest  in  fee 
,  in  and  to  the  said  lands  and  premises,  and  molest  and  interfere  with 
'  the  quiet  enjoyment  and  possession  of  the  same  by  the  plaintiffs." 
It  appears  that  Nehemiah  Brown,  the  grandfather  of  plaintiff  and 
defendants,  died  on  the  4th  day  of  December,  1847,  seised  and  pos- 
sessed of  tiie  lands  and  premises  described  in  the  complaint,  leavii^ 
a  last  will  and  testament  bearing  date  September  6,  1847,  which 
was  duly  admitted  to  probate  by  the  surrogate  of  Westchester  county 
on  the  20th  day  of  December,  1847.  Letters  testamentary  were  is- 
sued to  the  executors  named  therein,  in  and  by  which  he  directed  that 
said  premises  should  remain  unsold  during  the  life  of  his  wife,  Ann — 

"And  that  she  shall  have  a  good  and  sufficient  maintenance  on  the  said  farm 
during  her  life,  such  maintenance  to  be  In  lien  of  dower.  At  the  death  of 
my  said  wife  Ann,  I  order  the  said  homestead  or  fann  [ttie  premises  de- 
scribed in  plalntlfTs  complaint]  to  be  sold  at  the  discretion  of  my  executors — 
reserving  a  place  for  a  burial  spot  for  my  family  and  the  descendants  of  my 
father  of  eighty  feet  In  an  easterly  and  westerly  direction  and  sixty  feet 
northerly  and  southerly  where  the  bodies  of  my  father  and  mother  are  laid — 
of  the  moneys  arising  from  the  sale  of  said  homestead  or  farm  and  from  sale 
of  the  last  mentioned  personal  estate  I  order  and  direct  the  following  dis- 
positions to  be  made.  I  order  five  hundred  dollars  to  be  paid  to  my  sou 
Samnel  S.  Brown.  I  order  one  hundred  dollars  to  be  paid  to  my  son  Nehemiah 
Brown.  I  order  five  dollars  to  be  paid  to  my  son  Merrltt  Brown.  I  order 
five  dollars  to  be  paid  to  my  son  Daniel  H.  Brown.  I  order  my  executors  to 
retain  and  put  at  use  for  the  benefit  of  my  son  Lawrence  Brown  one  hundred 
dollars.  All  the  rest,  residue  and  remainder  of  said  moneys  arising  from 
the  sale  of  my  farm  and  personal  estate  aforesaid  I  order  to  be  divided  Into 
nine  eqnal  shares.  I  giye  to  my  daughter  Pbebe  M.  Brown  two  of  said  shares ; 
I  give  to  my  daughter  Charity  Brown  two  of  said  shares ;  I  give  to  my  sons 
Moses  C.  Brown  and  Nehemiah  Brown  one  of  said  shares  each ;  I  give  to  my 
datighters  Hannah  A.  Brown  and  Amy  Brown  one  of  said  shares  each;  the 
remaining  share  shall  be  retained  by  my  executors  and  put  at  use  for  the 
benefit  of  my  son  Lawrence  Brown  and  should  the  Interest  of  said  sums  so 
given  for  the  benefit  of  my  said  son  Lawrence  Brown  not  be  sufficient  for 
his  maintenance  my  said  executors  are  authorized  to  use  such  part  of  the 
principal  as  shall  supply  the  deficiency  and  In  case  any  part  of  the  said  sum 
so  given  for  the  use  of  said  Lawrence  Brown  shall  remain  unexpended  at 
bis  death  the  same  shall  be  given  to  my  son  Nehemiah  Brown." 

The  defendants  denied  the  allegations  of  plaintiffs'  complaint, 
and  alleged: 

"That  the  said  executors  never  exercised  the  power  of  sale  contained  In 
said  last  will  and  testament,  and  never  sold  or  conveyed  the  said  homestead 
or  farm  or  any  part  thereof,  and  that  the  said  executors  never  filed  or  pre- 
sented to  any  court  any  account  of  their  proceedings  as  such  executors,  and 
have  never  paid  to  the  parties,  to  whom  the  same  are  directed  to  be  paid  In 
«aid  will,  their  respective  shares  of  the  proceeds  of  sale  of  the  said  homestead 
and  farm,  and  have  not  divided  such  proceeds  of  sale  as  directed  In  the  said 
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w)ll,  •  •  •  and  that  each  of  the  said  Pbebe  M.  Brovm,  Daniel  H.  Brown, 
Charity  Brown,  Nefaemlab  Brown,  and  Hannah  A.  Brown  died  seised  and 
possessed  of  an  nndlvided  estate  in  fee  simple  In  the  lands  and  premises  de- 
scribed In  tbe  complaint  and  entitled  to  share  in  the  proceeds  of  the  sale 
thereof." 

The  learned  referee  has  decided  that  the  executors  exercised  the 
power  of  sale  and  sold  the  said  homestead  farm  to  Hannah  A.  Brown, 
who  paid  the  purchase  money,  lived  upon  the  premises,  and  exercised 
"many"  acts  of  ownership  during  her  lifetime,  although  he  is  un- 
decided as  to  whether  the  sale  was  consummated  by  the  delivery 
of  a  deed.  The  plaintiffs  are  not  now  claiming  a  record  title  in  Hannah 
A.  Brown,  but  that  she  acquired  title  by  prescription.  It  is  claimed, 
however,  that  the  inference  ought  to  be  drawn  that  the  premises 
were  conveyed  to  Hannah  by  the  executors  under  the  power  of  sale 
contained  in  the  will.  The  burden  of  establishing  by  a  fair  pre- 
ponderance of  the  evidence  that  the  defendants'  claim  to  the  premises 
was  unjust  was  upon  the  plaintiflP.  It  is  unnecessary,  however,  to 
determine  upon  this  appeal  whether  the  plaintiffs  have  established 
this,  as  the  judgment  must  be  reversed  because  of  errors  of  the 
learned  referee  upon  the  trial  in  his  rulings. 

Edward  Brown,  one  of  the  plaintiffs,  testified  upon  his  direct 
examination  to  the  advancement  of  large  stuns  of  money  for  taxes 
and  improvements  upon  the  property,  and  that  he  had  made  such 
payments  at  the  request  of  and  for  Hannah  Brown,  his  deceased 
sister,  through  whom  the  plaintiffs  claimed  title  to  the  premises.  This 
evidence  was  given  to  establish  the  ownership  and  possession  of 
Hannah.  On  his  cross-examination  the  defendants  sought  to  show, 
by  evidence  given  by  the  witness  in  prior  proceedings,  that  the 
money  so  advanced  and  paid  was  in  fact  loaned  to  an  uncle  of  the 
witness,  Nehemiah  Brown,  who  had  repaid  the  same.  The  witness, 
after  testifjdng: 

"This  money  was  not  paid  to  me  by  Nehemiah  Brown  by  assigning  to  me 
his  Interest  in  the  Elizabeth  Anderson  estate.  He  didn't  assign  to  me  bis 
interest  In  the  estate.  Nehemiah  Brown  never  did.  Never  executed  an  as- 
signment to  me  which  Is  on  record." 

— was  asked: 

"What  do  yon  mean  In  tbls  testimony  by  the  consideration  mentioned  in  the 
assignment  by  Nehemiah  Brown  'to  me'  of  his  Interest  in  the  estate  of  Eliza- 
beth Anderson,  which  was  for  money  loaned  at  different  tiroes  for  groceries, 
taxes  upon  the  farm  upon  which  we  lived?    What  assignment  was  that?" 

Counsel  for  the  plaintiffs  objected  as  immaterial,  the  objection  was 
sustained,  and  defendants  excepted.  The  witness  had  testified  in 
explanation  of  his  possession  of  the  money  advanced  by  him  for  the 
payment  of  taxes  and  repairs  that  he  had  the  avails  of  a  ranch  in 
Montana,  sold  by  him,  which  he  placed  in  the  neighborhood  of  $250. 
By  proper  questions,  directing  the  attention  of  the  witness  to  his 
former  evidence,  counsel  for  the  defendants  sought  to  ascertain  the 
amount  which  the  witness  received  for  the  ranch,  and  was  informed 
by  the  referee  that  he  would  not  allow  him  to  go  any  further  on 
that  subject,  to  which  ruling  an  exception  was  taken.  The  evidence 
sought  by  both  of  these  questions  was  clearly  competent,  and  its 
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exclusion  was  error.    On  his  redirect  examination  the  witness  was 
asked,  with  reference  to  money  paid  him  by  Nehemiah: 
"How  did  Nebemlah  come  to  pay  you  that  money?" 

And  answered: 

"Hannah  told  me  that  there  was  some  bank  BioA  Uncle  Nehemiah  had 
which  was  taken  as  his  portion  of  Mrs.  Anderson's  estate,  and  he  would  give 
that  to  me  for  part  payment  of  what  I  had  done  on  the  farm,  and  be  did  sa" 

Counsel  for  the  defendants,  immediately  on  this  answer  being  made, 
moved^  to  strike  it  out  as  hearsay,  contrary  to  section  829  of  the 
Code,  incompetent,  and  irresponsive,  which  motion  was  denied  on  the 
ground  that  no  objection  was  made  to  the  question.  The  question  did 
not  call  for  a  conversation  with  any  one;  did  not  give  any  notice 
by  its  form  that  it  was  sought  to  prove  by  the  witness  a  conversation 
with  Hannah,  incompetent  and  inadmissible  under  the  provisions  of 
section  829 ;  and  did  not  require  any  objection  to  preserve  defendants' 
right  to  have  it  stricken  out  upon  the  grounds  stated  in  the  motion 
of  their  counsel.    This  exception  was  well  taken. 

On  several  other  occasions  during  the  trial  evidence  clearly  within 
the  prohibition  of  section  829  was  admitted  over  the  objection  of  de- 
fendants, and  the  exceptions  taken  to  such  rulings  were  also  well 
taken.  Declarations  of  Moses  Brown,  deceased,  made  subsequent  to 
the  time  he  had  parted  with  all  his  interest  in  the  farm,  that  Hannah 
Brown  had  bought  the  farm,  were  received  over  defendants'  objec- 
tions. This  evidence  was  incompetent  and  inadmissible  under  these 
and  similar  rulings,  which  are  so  numerous  and  apparent  as  to 
render  their  consideration  seriatim,  unprofitable,  and  unnecessary,  in- 
competent evidence  was  admitted  upon  which  it  is  plainly  apparent  that 
the  referee  relied  in  reaching  his  conclusions,  and  because  of  this,  and 
without  passing  upon  the  facts,  I  think  the  judgment  ought  to  be  re- 
versed. 

Judgment  reversed,  and  a  new  trial  ordered  before  another  referee, 
costs  to  abide  the  event.    All  concur. 


(110  App.  Dlv.  7&) 

CHICHESTER  v.  WINTON  MOTOR  CARRIAGE  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    December  29,  1905.) 

1.  AppbaI/— Narbatitb  of  Tbiax  JT7DGE— Effect. 

On  appeal  from  an  order  setting  aside  a  Judgment  entered  on  a  verdict, 
the  narrative  of  the  trial  Justice  stating  the  facts  on  which  he  acted,  and 
the  minutes  of  the  clerk  are  conclusive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8,  C«it  Dig.  Appeal  and  Error, 
|§  2850,  2851.] 

2.  Stipulatiohs— Vauditt— Reoepttow  of  Vebdict  by  Clebk— Opening  and 

Refobtino  IK  Absence  of  .Tudoe. 

A  stipulation  by  the  parties  that  a  sealed  verdict  directed  in  an  action 
might  be  delivered  to  the  ofBoer  In  charge  of  the  Jury,  to  be  by  him  given 
to  the  clerk  of  court,  and  by  the  latter  opened  and  recorded  In  the  min- 
utes, in  the  absence  of  the  presiding  Justice  and  the  Jury,  was  valid. 
8.  APPEAI/— Adjouknment  befobe  Vebdict— Evidence. 

On  appeal  from  an  order  vacating  a  Judgment,  an  affidavit  made  for 
the  purpose  of  showing  a  formal  adjournment  before  receipt  of  verdict. 
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and  stating  tbat  "tb«renpon  bis  honor  left  the  court,  which  tbcrenpon 
adjourned,"  stated  a  conclusion  only,  and  did  not  establish  a  formal  ad- 
journment. 

4.  TbiaI/— Adjottbnmbhts— Absknc*  of  Justice. 

The  fact  that  the  presiding  Justice  left  the  courtroom  during  a  trial, 
while  the  jury  was  out,  did  not  adjourn  the  court 
[Ed.  Note.— For  cases  In  point,  see  toI.  46,  Ctait.  Dig.  Trial,  i  8&] 

6.  Saiik— ABssnox  or  Justice  akd  Jdbt  on  Rboeipt  or  Vebdiot— Ibkkou- 
Labut— Waiver. 

The  absence  of  the  trial  Justice  and  Jury  when  a  rerdlct  received  is 
at  most  an  Irregularity,  which  may  be  waived  by  stipulation  of  the 
parties. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46,  Cent  Dig.  Trial,  i  973.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Daniel  R.  Chichester  against  the  Winton  Motor  Carriage 
Company.  FrcMn  an  order  vacating  a  judgment  for  plaintiff,  etc., 
he  &DDe3>ls     Reversed* 

Argued 'before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Henry  H.  Sawyer,  for  appellant 

Charles  T.  Terry  (J.  D.  Lee,  on  the  brief),  for  respondent 

RICH,  J.  This  is  an  app«al  from  an  order  vacating  and  setting  aside 
a  judgment  entered  by  plaintiff  upon  a  verdict  rendered  in  his  favor 
after  trial  by  jury,  at  a  trial  term,  as  well  as  the  verdict  upon  which 
such  judgment  was  based.  Counsel  for  the  parties  differ  as  to  the 
conditions  under  which  the  verdict  was  received,  but  the  trial  justice 
in  his  opinion  states  the  facts  upon  which  he  acted,  and  such  narrative 
and  the  minutes  of  the  clerk  must  be  held  to  be  conclusive  here,  in  the 
consideration  of  the  appeal.    It  appears  from  the  minutes  that : 

"The  Jury  were  directed  to  seal  their  verdict  and,  on  consent  of  both  par- 
ties, hand  the  same  to  the  officer  In  charge  of  the  Jury  to  be  delivered  to  the 
clerk,  who  must  open  it  and  record  the  same  upon  the  minutes  of  this  court 
with  the  same  full  force  and  effect  as  If  said  verdict  had  been  received  In 
open  court  in  the  presence  of  the  Jury,  and  that  the  Jury  be  discharged.  AH 
motions  to  be  reserved  until  next  Monday." 

From  the  opinion  of  the  learned  trial  justice  it  appears  that  the  trial 
of  the  case  ended  on  Friday  afternoon,  March  24th,  which  was  the  last 
day  of  the  term  for  the  attendance  of  trial  jurors  then  serving,  and 
that: 

"After  the  presiding  Justice  had  charged  the  Jury,  he  asked  counsel  for  both 
plaintifT  and  defendant  if  they  would  consent  that  the  sealed  verdict  which 
had  been  ordered  might  be  delivered  to  the  officer  In  charge  of  the  Jury,  to 
be  by  him  given  to  the  clerk  of  the  court  who  might  thereupon  open  and 
record  It  in  the  minutes  In  the  absence  of  the  presiding  Justice  and  the  Jury. 
To  this  each  counsel  specifically  consented.  The  court  thereupon  directed  the 
clerk  to  keep  the  Jury  together  for  three  hours,  and  if  they  had  not  at  that  time 
agreed,  to  discharge  them.  The  Jury  agreed  upon  their  verdict  in  about  one 
bour  and  a  half,  which  was  sealed  and  delivered  to  the  clerk,  who  thereupon 
received,  opened,  and  recorded  the  same  In  the  absence  of  the  presiding  Justice 
and  the  Jury  In  accordance  with  the  terms  of  the  stipulation  above  stated." 


were 


The  record  shows  in  addition  that  counsel  representing  both  parties 
ere  present  when  the  verdict  was  opened,  and  recorded  and  took  no 
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objection  to  such  action ;  that  a  motion  was  made  on  March  27th  by  the 
defendant  for  a  new  trial  which  was  not  based  upon  the  manner  in 
which  the  verdict  was  received  and  recorded,  the  attention  of  the  court 
not  being  in  any  maimer  directed  thereto.  On  June  1st,  following, 
the  defendant  moved  to  set  the  verdict  and  judgment  entered  thereon 
aside  and  urged : 

"That,  notwithstanding  the  stipulation  of  counsel,  the  clerk  had  no  power 
to  receive  and  record  the  verdict  In  the  absence  of  the  presiding  Jnstice  and 
the  jury." 

This  motion  was  granted,  and  from  the  order  entered  thereon  this 

In  Dubuc  v/Uzell,  Dalley  &  Co.,  183  N.  Y.  482,  75  N.  E.  401.  the 
Court  of  Appeals  reaffirmed  the  principles  declared  by  Judge  Earl,  in 
Matter  of  N.  Y.,  L.  &  W.  R.  R.  Co.,  98  N.  Y.  447,  that : 

"Parties  by  their  stipulations  may  In  many  ways  make  the  law  for  any  legal 
proceedings  to  which  they  are  parties,  which  not  only  binds  them,  but  which 
the  courts  are  bound  to  enforce.  They  may  stipulate  away  statutory,  and 
even  constitutional  rights.  They  may  stipulate  for  shorter  limitations  of  time 
for  bringing  actions  for  the  breach  of  contract  than  are  prescribed  by  the 
statutes ;  such  limitations  being  frequently  foimd  in  insurance  policies.  They 
may  stipulate  that  the  decision  of  a  court  shall  be  final,  and  thus  waire  the 
right  of  appeal,  and  all  such  stipulations  not  unreasonable,  not  against  good 
morals,  or  sound  public  policy,  have  been  and  will  be  enforced ;  snd,  gener- 
ally, all  stipulations  made  by  parties  for  the  government  of  their  conduct,  or 
the  control  of  their  rights,  in  the  trial  of  a  cause,  or  the  conduct  of  litigation, 
are  enforced  by  the  courts." 

And  it  cited  Cowenhoven  v.  Ball,  118  N.  Y.  231,  23  N.  E.  470,  and 
Vose  v.  Cockeroft,  44  N.  Y.  415,  in  support  of  the  proposition  that 
"in  civil  cases  a  party  may  stipulate  away  his  rights,  questions  of  juris- 
diction, as  well  as  others,  and  he  may  do  this  by  express  agreement, 
by  acts  inconsistent  with  the  objection,  or  by  his  silence  and  omission 
to  present  the  proper  objections  when  he  ought  to  object,"  reaching  the 
conclusion  that  if  such  a  stipulation  may  be  repudiated  under  any  cir- 
cumstances, it  must  be  because  of  the  inherent  illegality  of  the  pro- 
ceedings taken  under  the  stipulation,  and  that  the  receiving  of  a  verdict 
by  the  clerk  of  the  court  and  its  entry  in  the  minutes  in  the  absence 
of  the  presiding  justice,  did  not  constitute  such  inherent  illegality. 

The  case  at  bar  differs  from  the  Dubuc  Case  only  in  the  fact  Uiat  the 
verdict  was  delivered  to  the  officer  in  charge  of  the  jury  in  the  first 
instance,  and  was  opened  and  recorded  by  the  clerk  in  the  absence  of 
the  jury  as  well  as  the  presiding  justice,  which  it  was  expressly  stipu- 
lated and  agreed  should  be  done.  This  difference  does  not  remove  the 
case  under  consideration  from  the  effect  and  operation  of  the  principles 
established  by  the  Court  of  Appeals  in  the  case  cited.  Three  days 
after  the  verdict  was  received  and  recorded,  defendant's  counsel  made 
the  usual  motion  for  a  new  trial,  without  calling  to  the  attention  of 
the  court  the  irregularity  now  complained  of,  or  urging  it  as  a  reason 
for  the  granting  of  such  motion.  Every  step  in  the  procedure  taken 
was  consented  to  and  authorized  by  the  stipulation  made  in  open  court. 
The  receipt  of  the  sealed  verdict  by  the  officer  in  charge  of  the  jur>' : 
the  discharge  of  the  jury;  the  delivery  of  the  sealed  verdict  to  the 
clerk ;  his  opening  and  recording  it  in  the  absence  of  both  the  presiding 
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justice  and  the  jury  were  in  exact  accordance  with  the  specific  instruc- 
tions contained  in  the  stipulation,  and  consented  to  and  authorized  by 
counsel  representing  both  parties  to  the  action. 

There  is  nothing  in  the  record  to  show  that  the  court  was  formally 
adjourned  before  the  verdict  was  received,  as  claimed  by  counsel,  witli 
the  exception  of  a  statement  in  the  affidavit  of  Mr.  Lee,  as  follows : 

"That  thereupon  his  honor  left  the  court,  which  thereupon  adjourned." 

This  states  a  conclusion  rather  than  a  fact,  and  does  not  establish 
a  formal  adjournment  and  the  contention  that  no  court  was  in  session 
when  the  verdict  was  received.  The  fact  that  the  presiding  justice  left 
the  court  room,  a  jury  being  out,  would  not  adjourn  the  court.  While 
it  is  true,  as  claimed,  that  the  parties  had  no  opportunity  to  poll  the 
jury,  that  the  court  was  not  there  where  he  could  be  reached  for  the 
purpose  of  a  further  charge  or  causing  parts  of  the  evidence  to  be  read 
to  the  jury  had  it  been  necessary,  and  that  had  the  verdict  when  ren- 
dered proved  to  have  been  irregular  they  could  not  have  been  sent 
back  for  further  deliberation,  beqtuse  of  their  having  been  discharged 
before  the  verdict  was  received  by  the  clerk,  it  is  equally  true  that  such 
conditions  were  made  possible  by  the  stipulation  which  they  had  the 
right  to  make,  and  the  defendant  cannot  be  heard  to  complain  in  this 
court  of  such  results.  The  trial  court  could  have  relieved  the  de- 
fendant from  the  effect  of  the  stipulation  and  waiver  because  of  mis- 
take, inadvertence,  or  other  good  cause;  but  such  action  was  not  in- 
voked in  its  behalf,  and  it  is  too  late  to  now  complain  of  the  necessar}' 
results  of  its  own  acts  although  injurious  to  its  interests.  We  see  no 
reason  why,  under  the  authority  cited,  this  stipulation  was  not  one  that 
counsel  had  a  right  to  make,  which  cannot  be  repudiated  because  of 
claimed  inherent  illegality  of  the  proceedings  taken  under  its  provisions. 
The  absence  of  the  trial  justice  and  jury  when  the  verdict  was  received 
was  at  most  an  irregularity  which  the  parties  by  their  stipulation  have 
waived. 

Order  appealed  from  reversed,  with  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  verdict,  together  with 
the  Judgment,  reinstated.    All  concur. 


WINTER  v.  INTERDBBAN  ST.  RT.  CX). 

(Supreme  Court,  Appellate  Term.    December  21,  1905.) 

Oajousbs— iNJintT  TO  Passknokb  oif  Stbkbt  Car — ^NEOUOBnoB— Btidbnck. 

An  Inference  of  negligence  making  the  carrier  liable  for  injury  to  a 
passenger  on  a  street  car  Is  Justified  by  the  fact  of  the  dislodgment  of  a 
nut  causing  the  fall  of  the  rear  fender  of  the  car,  occasioning  the  ac- 
cident; the  Jury  not  being  bound  to  accept  as  snf&dent  the  carrier's 
evidence  of  its  system  of  inspection. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Thomas  Winter  against  the  Intenirban  Street  Railv 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  ^b^ 
a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

96  N.T.S.— 64 
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Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Bayard  H.  Ames  and  E.  Merriam  Bagg,  for  appellant 
Joseph  M.  Davis,  for  respondent. 

BISCHOFF,  J.  The  plaintiff,  when  standing  on  the  rear  platform 
of  the  defendant's  street  car,  was  struck  by  the  brake  handle  and  in- 
jured; the  motion  of  the  brake  handle  having  been  caused  by  the 
rebound  of  the  rear  fender  of  the  car,  which  had  fallen  to  the  street 
through  the  dislodgment  of  a  nut  whereby  it  had  been  attached  to  the 
car. 

It  was  competent  for  the  jury  to  find  that  the  loosening  of  this 
nut  was  the  proxmiate  cause  of  the  injury,  and,  since  the  nut  had 
a  necessary  purpose  in  holding  the  equipment  of  the  car  together, 
the  fact  that  it  became  loose  and  failed  of  its  purpose  justified  an 
inference  that  it  had  not  been  properly  secured  in  place — an  omission 
which  touched  the  defendant  in  its  duty  of  care  towards  its  pas- 
sengers, since  an  insecure  condition  of  the  fender,  with  the  car  in 
motion,  was  reasonably  to  be  deemed  dangerous  to  passengers  on  the 
platform.  Within  the  rules  applicable  to  cases  of  this  kind,  therefore, 
a  cause  of  action  was  apparent,  and  the  proof  warranted  a  recoveiy 
unless  the  jury  should  accept  as  sufficient  the  defendant's  evidence  of 
its  system  of  inspection,  which  they  were  not  bound  to  do.  Palmer 
V.  D.  &  H.  C.  Co.,  120  N.  Y.  170,  24  N.  E.  302<  17  Am.  SL  Rm).  629. 

The  case  of  Kelly  v.  Railroad  Co.,  109  N.  Y.  44,  16  N.  E.  879, 
relied  upon  by  the  appellant,  had  to  do  with  the  proof  necessary  to  sus- 
tain an  action  where  the  passenger's  injury  was  due  to  a  fall  caused 
by  catching  her  clothing  m  a  broken  hook  of  a  window  shade,  and 
it  was  held  that  the  defect  was  not  sufficiently  dangerous  to  require 
inspection  and  correction  in  avoidance  of  such  an  accident  The 
circumstances  of  the  accident  in  the  case  at  bar  involved  an  omission 
of  care  in  the  operative  means  of  conveyance,  and,  for  the  reasons 
stated  in  the  Palmer  Case  (at  page  177  of  120  N.  Y.,  page  304  of 
24  N.  E.  [17  Am.  St.  Rep.  629]),  the  Kelly  Case  is  dearly  dis- 
tinguishable. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


CALLAHAN  et  al.  t.  O'ROCRKI). 

(Supreme  Cotnrt  Appellate  Dlrision,  Second  Department    December  28;  IMS.) 

1.  Sale— AooKPTANCE— Complaints. 

Plaintiffs  contracted  to  construct  for  defendant  a  system  of  machin- 
ery for  ice  making,  and,  after  It  was  put  together  on  defendant's  praniM!, 
he  examined  and  tested  It  for  two  months,  and  then  set  it  at  work  in  liis 
own  business,  continuing  it  till  the  end  of  the  season.  Beld,  that,  not- 
withstanding the  use  of  the  machinery  was  accompanied  by  complaints 
that  the  work  was  imperfect,  there  was  an  acceptance,  which  waived  all 
defenses  to  an  action  for  the  price  which  were  not  based  on  special 
warranties. 
[Ed.  Note.— For  cases  In  point  see  vol.  43,  Gent  DIs.  Sales,  U  451-4M.1 
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2.  Sahe— Wabbantiks— Pekfobuancb— Etidknob. 

Eyldence,  In  an  action  for  the  price  of  a  lystem  of  macblnery  for  Ice 
making,  Keld  Insufficient  to  show  nonperformance  of  warranties  aa  to 
workmanship,  construction,  material,  aptitude  of  the  details  for  the  pur- 
poses Intended,  and  capacity. 

3.  Saice— Nxw  Aobbbkent^Repaibs— EviDsncB. 

Evidence,  In  an  action  for  the  price  of  a  system  of  machinery  sold  by 
plaintiffs  to  defendant,  held  insufficient  to  show  a  new  agreement  made 
after  the  sale  that  defendant  should  make,  at  plaintiffs'  expense,  such 
repairs,  additions,  and  changes  as  be  might  find  necessary. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  William  K.  Callahan  and  another,  as  surviving  partners 
of  the  firm  of  W.  P.  Callahan  &  Co.,  against  John  H.  O'Rourke.  From 
a  judgment  for  plaintiffs,  defendant  appeals.     Affirmed. 

The  following  is  the  opinion  of  the  referee: 

The  plaintiffs  seek  to  recover  npon  a  contract  under  which  they  have  con- 
structed for  the  defoidant  a  system  of  machinery  for  Ice  making.  The  ngreed 
price  was  196,900  on  which  the  defendant  has  paid  $76,806.25.  The  defend- 
ant insists  that  the  machinery  was  defective  and  was  not  in  accordance  with 
the  contract,  and  that  it  did  not  conform  to  the  warranties  hereinafter  speci- 
fied. There  are  also  counterclaims :  First,  that  the  defendant  has  expended, 
in  attempting  to  remedy  defects  in  the  plalntifFs'  construction,  moneys  which 
the  plaintiffs  agreed  to  pay  and  have  not  paid ;  and,  second,  that  he,  at  the 
plaintiffs'  request,  rented  and  attempted  to  use  the  plant  during  the  plaintiffs' 
endeavors  to  perfect  it,  and  has  suffered  damage  by  reason  of  the  failure 
of  the  apparatus  to  manufacture  ice,  as  required  by  the  contract. 

Regarding  the  agreement  apart  from  the  warranties,  and  only  as  an  under- 
taking to  construct  a  system  of  machinery,  there  is  no  available  defense.  The 
plant  was  assembled  and  put  in  operaiion  upon  the  defendant's  premises 
in  the  summer  of  1893,  and  It  was  operated  until  the  winter,  when  it  was  sus- 
pended under  the  usages  of  the  business.  For  at  least  two  months  prior  to 
the  latter  part  of  October,  1893,  the  defendant  liad,  and  availed  himself  of, 
ample  opportunity  for  its  examination  and  test.  He  was  a  man  of  broad 
experience  in  practical  mechanics,  and  It  is  not  suggested  that  the  conditions 
of  the  machinery  were  latent  or  uncertain.  In  the  latter  part  of  October, 
after  a  fair  term  of  probation,  he  set  the  apparatus  at  work  In  his  own  business 
and  for  his  own  profit.  It  then  passed  from  the  dominion  of  the  plaintiffs  and 
became  the  defendant's  property.  This  was  an  acceptance  which,  for  the  main 
purposes  of  the  contract,  waived  all  defects  In  the  work,  confessed  the  plain- 
tiff's full  performance,  and  fixed  and  determined  that  the  defendant  was 
liable  for  the  unpaid  balance  of  the  price,  subject  to  the  terms  of  payment  pre- 
scribed in  the  agreement    Brown  v.  Foster,  108  N.  T.  887,  16  N.  E.  60& 

True,  this  use  of  the  machinery  was  accompanied  by  complaints  that  the 
work  was  imperfect,  but  in  the  case  cited,  which  presents  a  circumstantial 
resemblance  to,  the  case  at  bar,  it  was  miid  of  like  complaints  by  the  vendee : 
"The  complaints  continued  to  Octol>er  lOtb,  but  so  did  his  use  of  the  machine, 
and  later,  until  November  26th,  wlien,  the  work  on  hand  having  been  completed 
and  the  season  over,  the  machinery  was  uprooted  and  stored,  with  notice 
to  the  defendants  (vendors).  If  these  things  had  been  done  at  the  moment  of 
discovery  that  the  macliinery  was  not  in  compliance  with  the  contract,  the 
obligation  of  the  plaintiff  (vendee)  would  have  been  discharged.  At  the  time 
when  they  were  done  the  right  of  rescission  had  been  lost  The  continued 
use  of  the  machine  in  the  promotion  of  bis  own  business  interests,  with  knowl- 
edge of  its  imperfections,  was  an  unequivocal  act  of  acceptance  which  no 
words  of  his  own  could  qualify."  Acceptance,  however,  did  not  waive  any 
defense  based  upon  the  specific  warranties,  and  inquiry  as  to  their  breach 
is  not  thereby  embarrassed,  except  so  far  as  the  acts,  constituting  acceptance 
for  the  purposes  of  the  general  agreement  may  also  suggest  a  concession  on 
the  defendant's  part  that  the  warranties  had  been  fulfilled.  The  warranties 
Invoked  in  defense  are  that  the  whole  apparatus,  as  well  as  specific  parts 
thereof,  would  develop  a  certain  manufacturing  capacity;    that  the  work- 
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mansblp,  constmction,  and. material  Involved  were  first  class;  and  that  each 
detail  ttiereof  was  adapted  for  the  purpose  Intended.  The  evidence  reqiiires 
the  finding  that  all  these  warranties  were  kept  The'  warranties  as  to  work- 
manship, construction,  and  material,  and  the  aptitude  of  the  details  for  the 
purposes  Intended,  will  be  first  considered. 

In  the  latter  part  of  December,  1893,  the  defendant  sent  to  the  plaintiffs  a 
written  specification  which  he  called  a  "list  of  wants  to  complete  plant" 
The  things  wanted  were  proper  adjuncts  to  the  machinery,  but  they  were  not 
essential  either  to  its  operation  or  to  Its  wottonanshlp,  construction,  or  mate- 
rial ;  nor  did  they  show  that  the  details  of  the  machinery  were  not  adapted 
to  the  purpose  thereby  Intended.  At  this  time  the  defendant  had  bad  time 
and  opportunity  for  determining  whether  there  were  deficiencies  in  the  plant 
and  It  must  be  supposed  that  the  list  of  wants  spedfled  every  shortcoming 
which  was  then  apparent.  Those  which  were  not  then  mentioned  must  bs 
presumed  not  to  have  existed,  and  those  which  were  mentioned  were  thereafter 
supplied,  with  the  exception  of  a  brass  knob  and  an  ornamental  shield  over 
a  cylinder  head.  The  plaintiffs'  witnesses,  who  were  engaged  upon  the  con- 
stmction, give  credible  testimony  of  the  fulfillment  of  this  warranty,  and 
they  are  confirmed  by  the  facts  surrounding  the  acceptance.  It  is  not  in- 
tended to  hold  that  acceptance  has  any  effect  to  shut  out  Inquiry  as  to  whether 
or  not  the  warranties  were  fulfilled,  or  that  it  is  of  any  consequence  in  re- 
gard to  the  facts  surrounding  these  warranties,  except  that  when  there  Is  a 
conflict  as  to  the  conditions  to  which  the  warranties  relate,  any  declaration 
or  concession  by  any  of  the  parties,  even  though  evinced  only  by  their  acts, 
is  of  the  same  grade  of  evidence  as  would  be  a  declaration  by  words  to  the 
same  effect  Such  assurances  become  of  especial  weight  when  the  subject 
of  the  warranties  is  open  to  inspection  and  its  physical  conditions  are  ap- 
preciable by  a  person  of  ordinary  Intelligence.  Not  only  was  this  machinery 
subject  to  a  scrutiny  sufficient  to  discover  to  ordinary  observation  any  mechani- 
cal or  physical  imperfection,  but  the  defendant  gave  to  It  his  attention  and 
was  well  fitted  to  reach  an  understanding  as  to  its  condition. 

It  Is  bard  to  resist  the  conclusion  that,  when  the  defendant.  In  October. 
1893,  appropriated  the  plant  to  his  own  use,  he  thereby  implied  a  conviction 
on  his  part  and  an  assurance  to  his  vendor  that  the  warranties  nnder  consid- 
eration were  performed,  save  for  the  details  mentioned  In  the  list  of  wants 
and  thereafter  supplied. 

The  warranty  of  capacity  to  make  110  tons  of  ice  per  day  was,  nndoabtedly. 
postponed  as  to  its  operation  and  test  beyond  the  time  of  acceptance,  and 
the  circumstances  surrounding  the  acceptance  have  no  bearing  upon  its 
breach  of  fulfillment  But  In  the  summer  of  1894  the  parties  joined  In  a 
test  of  the  plant  avowing  their  purpose  to  determine  whether  or  not  It  would 
make  the  required  quantities  and  quality.  This  trial  was  condacted  with 
sufficient  care  and  solemnity;  Its  records  are  in  evidence;  its  resnlts  mani- 
fested the  productive  ability  which  the  plaintiffs  bad  warranted.  Indeed, 
the  power  of  the  plant  to  fnlflU  this  warranty  was  shown  in  its  general  opera- 
tion apart  from  the  test  In  reaching  these  conclusions,  it  Is  not  forgotten 
that  the  defendant's  complaints  continued,  and  that  his  original  list  of  wants, 
wh«i  cured,  were  supplemented  by  additional  statements  of  grievance.  So 
far  as  his  complaints  affected  the  general  liability,  the  case  Is  as  If  there 
had  been  no  semblance  of  deficiency ;  while  with  respect  to  the  warranty  no 
complaint  of  deficiency  could  contravene  the  demonstration  of  efficiency 
which  was  afforded  by  the  behavior  of  the  plant  nnder  the  formal  test  and 
In  Its  ordinary  use. 

In  May,  1894.  the  defendant  gave  to  plaintiffs,  on  account  of  the  transac- 
tion In  snit  his  note  for  $15,385,  which  fell  due  about  a  month  after  the  test 
of  the  machinery.  This  note  was,  in  its  inception,  a  confession  of  ind^ted- 
ness  and  a  request  for  indulgence.  At  Its  maturity  the  defendant  paid  a 
portion  of  the  note,  and  availed  himself  of  a  renewal  as  to  the  remainder,  and 
by  many  successive  renewals  the  Indebtedness  was  In  part  reduced  and  in 
part  continued  till  November,  1895.  The  defendant's  recognition  of  Indebted- 
ness and  his  requests  for  Indulgence  thereon  support  the  determination  that, 
whatever  may  have  been  the  remaining  Imperfections  of  the  machinery,  its 
condition  did  not  offend  the  warranties.    The  amount  represented  by  these 
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notes  was  a  portion  of  a  snm  whicb,  under  the  expression  of  the  contract, 
became  payable  "30  days  after  the  completion  of  the  plant."  It  is  tme  that 
the  contract  provided  that  the  payments  thereby  required  were  not  to  be 
evidence  of  the  acceptance  of  the  work,  but  It  is  not  payment  so  much  as  his 
requests  for  Indulgence  from  which  the  defendant's  approval  of  the  plant  is 
to  be  deduced.  In  the  snarl  of  conflicting  evidence,  which  this  case  presents, 
it  is  easier  to  believe  that  these  warranties  had  been  performed  to  the  defend- 
ant's satisfaction,  than  to  accept  a  theory  that,  under  circumstances  of  finan- 
cial stress,  continuing  for  many  months,  he  would  repeat  his  promise  to  pay 
for  a  work  which,  according  to  his  convictions,  so  offended  these  warranties 
that  the  plaintiffs  owed  him  a  sum  eventually  more  than  the  amount  of  the 
notes. 

There  is  no  proof  or  contention  as  to  the  counterclaim  that  under  a  rental 
from  the  plaintiffs  the  defendant  attempted  to  make  ice  and  suffered  losses 
from  the  InsulBciency  of  the  plant.    This  claim  is  abandoned. 

The  remaining  counterclaim  is  that  under  a  new  contract,  imposed  upon 
the  original  agreement,  the  plaintiffs  authorized  the  defendant  to  make  such 
repairs,  additions,  and  changes  as  he  might  find  necessary  to  perfect  the 
plant,  and  promised  ti>  repay  all  expenditures  to  be  made  under  such  ar- 
rangement This  claim  rests  upon  the  testimony  of  the  defendant  of  con- 
versation with  one  of  the  plaintiffs,  and  In  part  upon  the  testimony  of  Mr. 
Temes,  the  defendant's  engineer.  The  senior  Mr.  Callahan,  with  whom  these 
conversations  were  had,  died  after  the  giving  of  the  testimony  without  having 
taken  the  stand  In  this  cause.  The  testimony,  if  accepted,  would  indicate 
that  men  whose  bnsinpss  was  the  building  of  Ice-maklng  systems,  and  who 
had  previouslj  set  up  many  like  plants  which  had  been  entirely  successful 
in  operation,  would  abandon  their  appropriate  business,  would  confess  their 
failure  to  manage  their  affairs  and  their  breach  of  their  contract,  would  turn 
over  their  duties  and  their  interests  to  one  who  had  no  previous  experience  In 
such  construction,  and  whose  Interests  were  inconsistent  with  their  own,  and 
would  give  to  him  an  unmeasured  authority  to  improve  bis  uwn  property  at 
their  expense.,  and  to  charge  them  with  accounts,  then  uncalculated,  and 
since  found  to  be  many  thousands  of  dollars.  The  conversations  as  given  are 
vague  and  ^ndeflnite.  They  lack  contractual  significance,  and  are  without  the 
detail  ana  ceremony  which  would  ordinarily  surround  a  transaction  involving 
so  much  of  unlimited  liability  on  the  one  part,  and  unhampered  opportunity  on 
the  other.  They  are  offered  to  establish  a  transaction  of  the  sort  which  men  us- 
ually want  to  define  with  great  care  and  put  In  written  form.  The  talk  to  which 
Mr.  Temes  teetifles  Is  of  no  value  upon  the  question  whether  or  not  Mr.  Calla- 
han had  several  months  earlier  made  the  promise  alleged,  and  it  is  actually  in- 
consistent with  an  already  existing  agreement.  The  Interview  to  which  Mr.  O'- 
Rourke  refers  took  place  In  the  summer  of  1894.  He  says,  "I  think  It  may  have 
been  In  June."  In  the  previous  December,  the  defendant  had  submitted  bis  list 
of  wants.  The  assertion  of  faults  therein  set  forth  and  the  subsequent  correction 
thereof,  together,  indicate  that  in  the  following  summer  there  was  neither  occa- 
sion nor  probability  of  any  agreement  which  contemplated  large  expenditures 
upon  the  machinery.  The  lapse  of  time  since  these  conversations  and  the  ardor 
of  litigation  suggest  the  likelihood  of  error  or  unconscious  extravagance  In 
the  testimony.  This  suggestion  is  reinforced  by  the  fact  that  the  defendant 
has  shown  a  seal  in  his  own  behalf  which  has  led  him  into  mistake.  In  part 
confessed  by  him  with  frankness,  and  in  part  disclosed  by  the  circumstances 
or  by  further  examination ;  nor  can  It  be  disregarded  that  the  bill  of  par- 
ticulars of  this  counterclaim-  contains  charges  for  expenditures  which  were 
clearly  not  related  to  the  building  or  perfection  of  the  plant,  but  were  current 
outlays  necessary  in  the  natural  process  of  use,  maintenance,  and  reparation. 

These  particulars  cover  payments  made  between  January,  1894,  and  De- 
cember, 1895.  The  account  was  constantly  growing.  It  amounted  to  several 
thousand  dollars  early  in  1895,  and  as  early  as  October,  1895,  nearly  reached 
its  final  total  of  $13,000.  Meanwhile,  the  defendant's  note  for  $15,885  and 
its  successors  were  running.  The  various  renewals  were  attended  by  requests 
in  which  the  defendant  declared  his  financial  inconvenience,  promised  payment 
by  the  next  due  date,  made  payments  on  account,  and  explained  that  his 
failure  to  take  up  the  indebtedness  was  due  to  his  inability  to  sell  securities, 
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iasoed  npon  tbe  enterpriae  which  waa  based  tipon  thla  plant,  and  other  aecarl- 
tiaa  amtarently  not  related  thereto.  In  one  Inatance,  in  asking  for  Hie  re- 
consideration of  a  refusal  to  extend  the  note,  he  gives  tbe  gronnds  which  in 
bis  Judgment  entitle  him  to  indulgence,  but  be  makes  no  Intimation  that  tbe 
extension  might  well  be  accorded  to  one  who  held  against  tbe  payee  a  sub- 
stantial offset  It  does  not  appear  whether  the  deafendant  paid  Interest  or 
bank  discount  upon  tbe  earlier  renewals,  but  his  last  note  was  given  to  Include 
interest  It  Is  not  rationally  probable  that  this  transaction  continued  for 
more  than  a  year  and  a  half  and  developed  tbe  features  Just  described,  with- 
out the  assertion  of  a  counterclaim,  if  there  were  between  the  parties  an 
agreement  under  which  tbe  plaintiflFs  were  indebted  to  the  maker  of  tiie  note 
in  a  constantly  growing  sum,  finally  larger  than  tbe  note  Indebtedness  and 
at  all  times  of  practical  substance.  There  were  repeated  requests  by  tbe 
plalntitTs  that  tbe  defendant  would  render  to  them  bis  account.  While 
nothing  was  said  In  tbe  plaintiffs'  letters  as  to  tbe  nature  or  tbe  basis  of 
this  account,  such  requests,  with  all  tbe  circumstances  and  relations  of  the 
parties,  give  color  to  tbe  possibility  of  an  understanding  that  the  defendant 
was  permitted  to  make  some  disbursements  on  the  plant  at  the  plaintiffs' 
expense.  But  tbe  probabilltieB  fall  short  of  any  agreement  comprehending 
tbe  broad  and  extended  charges  now  asserted,  and  In  the  breadth  of  tbe  de- 
fendant's claim  there  is  no  evidence  from  which  a  contract  for  any  spedflc 
or  limited  expenditure  can  be  found. 

In  the  absence  of  proof  of  tbe  intention  of  tbe  parties,  tbe  various  pay- 
ments made  on  tbe  contract  price  should,  under  all  the  circumstances,  be 
taken  as  applicable  to  the  obligations  remaining  unpaid  at  tbe  time  of  tbe 
payments  respectively  In  the  order  of  tbelr  maturity.  Hence,  as  calculation 
shows,  of  the  sum  of  $20,033.25,  now  unpaid,  $653.2S  Is  to  be  regarded  as  a 
part  of  the  sum  of  $27,520,  due  80  days  after  completion,  viz..  on  December  1. 
1893,  and  the  balance,  $19,380,  must  be  considered  as  the  last  Installment 
which  became  payable  four  months  after  completion,  viz.,  on  March  1,  1894. 

There  should  be  Judgment  for  tbe  plaintiffs  for  $20,033.75,  with  In- 
terest on  tbe  parts  thereof  as  above  set  forth,  and  against  tbe  defendant  for 
the  dismissal  of  his  counterclaims.  Counsel  are  requested  to  submit  find- 
ings accordingly. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

James  &  Thomas  H.  Troy,  for  appellant. 

Grout,  Jenks,  Mayer  &  Hyde,  for  respondent  William  K.  Calla- 
han. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
Herbert  T.  Ketcham,  referee. 


a09  App,  DlT.  79&) 

PHEIiPS  V.  CAMERON. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  29,  1905.) 

Wnxa— CoNSTBTJcnoN— Desionatiow  or  Devisees— La wfui.  Issue. 

Testator's  wIU  directed  that  his  estate  be  divided  Into  as  many  parts 
as  be  bad  children,  the  Income  of  each  part  to  go  to  a  child  for  life,  and 
upon  tbe  child's  death  tbe  part  to  be  divided  among  tbe  "lawful  Issue" 
of  the  child.  At  the  time  tbe  will  was  executed  several  of  testator's 
children  were  married  and  had  children.  Held,  tbat  tbe  daughters  of 
a  deceased  daughter  and  a  grandchild  of  such  daughter  took  equally 
under  the  clause  "lawful  issue." 

Hlrschberg,  'P.  J.,  and  Jenks,  J.,  dissenting. 
Appeal  from  Judgment  on  Report  of  Referee. 
Action  by  Charles  Henry  Phelps,  as  one  appointed  to  execute  trusts 
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left  unexecuted  under  the  will  of  William  Wall,  deceased,  against 
Rosalie  De  Goicouria  Cameron  and  others.  From  a  portion  of  a 
judgment  construing  the  will,  Rosalie  De  Goicouria  Cameron  ap- 
peals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Samuel  Biker,  Jr.,  for  appellant. 
John  P.  East,  for  respondent  Phelps. 

John  M.  Harrington  (Grattan  Colvin,  on  the  brief),  for  respondents 
Cameron  and  others. 
William  Temple  Emmet,  for  respondents  Robinson  and  others. 

WOODWARD,  J.  William  Wall,  a  resident  of  this  state,  died  on 
the  20th  day  of  April,  1872,  leaving  a  last  will  and.  testament,  which 
was  duly  admitted  to  probate.  He  was  survived  by  eight  children, 
among  them  being  his  daughter  Mary  Cecelia  (designated  in  the 
will  as  Celia),  who  subsequent  to  the  death  of  her  father  married  the 
defendant  Albert  V.  De  Goicouria.  By  the  terms  of  his  will  William 
Wall,  deceased,  gave  all  his  property  to  his  executors  in  trust,  and, 
after  making  certain  provisions  which  are  not  material  to  the  ques- 
tion here  presented,  directed  his  trustees  to  divide  the  residue  of  his 
estate  into  eight  parts,  and  to  invest  the  same  separately,  and  apply  the 
income  of  one  of  such  parts  for  the  use  of  each  child  during  life, 
and  upon  such  child's  death  to  pay  and  divide  the  capital  among  the 
lawful  issue  of  such  child  equally.  All  of  the  trusts  are  alike  and 
expressed  in  the  same  terms;  the  only  one  directly  affected  by  this 
appeal  being  that  created  for  the  benefit  of  his  said  daughter  Mary 
Cecelia  De  Goicouria,  which  is  in  the  following  language: 

"And  upon  the  further  tnut  to  apply  the  Income  of  the  remaining  eqnal 
eighth  part  or  share  to  the  use  of  my  daughter  Cella  during  her  natural  life, 
and  at  her  decease  to  pay  and  divide  the  principal  of  such  last-mentioned 
eighth  part  or  abare  to  and  among  the  lawful  issue  of  my  said  daughter  Celia 
equally." 

The  daughter  Celia,  subsequently  known  as  Mary  Cecelia  De 
Goicouria,  died  on  the  18th  day  of  August,  1904,  leaving,  her  surviv- 
ing, her  two  daughters,  the  respondents  Rosalie  W.  De  Goicouria 
Cameron  and  Alice  W.  De  Goicouria,  and  a  grandchild,  the  appellant, 
Rosalie  De  Goicouria  Cameron,  the  only  child  of  the  said  Rosalie  W. 
De  Goicouria  Cameron.  The  respondents,  the  two  daughters  of  Mrs. 
De  Goicduria,  claim,  and  in  this  they  are  sustained  by  the  judgment 
from  which  tfiis  appeal  is  taken,  that  they  are  entitled  to  have  the 
principal  divided  equally  between  them,  each  taking  one-half,  while 
the  appellant,  Rosalie  De  Goicouria  Cameron,  on  the  other  hand,  con- 
tends that  she  comes  within  the  "lawful  issue"  contemplated  by  the  will 
of  William  Wall,  and  should  participate  equally  with  her  mother 
and  aunt,  each  taking  one-third  of  the  same.  The  only  question  in- 
volved is  the  legal  interpretation  of  the  phrase  "lawful  issue,"  as  used 
by  the  testator.  Is  it  to  be  taken  in  its  technical  legal  sense,  as 
embracing  descendants,  or  is  it  to  have  a  limited  sense,  and  be  confmed 
to  the  children  of  the  life  tenant? 

We  look  to  the  language  of  the  will  in  vain  for  any  indication  of  the 
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testator's  understanding  of  the  phrase  "lawful  issue."  He  uses  the 
same  expression  in  relation  to  each  of  the  eight  trust  estates,  and 
nowhere  in  the  will  is  there  any  reference  to  children  or  parents.  He 
gives  each  of  his  eight  children  a  life  use  of  one-eighth  of  his  estate, 
after  making  provisions  for  his  debts,  funeral  expenses,  support  of 
his  widow,  etc,  with  remainder  over  to  the  lawful  issue  of  each  of 
such  children,  and  this  is  all  the  light  we  have  upon  the  subject  from 
the  language  of  the  will.  At  the  time  of  the  making  of  the  will 
the  daughter  Celia  was  unmarried,  but  several  of  the  other  children 
of  the  testator  were  married  and  had  children.  There  were  in  e^dst- 
ence,  at  the  time  of  making  the  will  and  at  the  death  of  the  testator, 
those  who  were  to  become  the  life  tenants,  as  well  as  those  who 
would  take  upon  the  death  of  the  parents,  and  with  these  latter  in 
existence,  there  was  not  only  the  potentiality  of  great-grandchildren; 
but  the  probability  of  them  in  the  natural  course  of  events,  and  the 
fact  that  the  testator  used  but  a  single  phrase  in  connection  with 
each  of  the  trusts,  and  nowhere  in  the  will  uses  language  suggesting 
a  limitation  to  children,  makes  it  difficult  to  give  any  ofiier  construc- 
tion to  the  words  "lawful  issue"  than  the  legal  signification,  which 
unquestionably  is  equivalent  to  descendants.  Drake  v.  Drake,  134 
N.  Y.  220,  224,  32  N.  E.  114,  17  L.  R.  A.  664,  and  authorities  there 
cited;  Soper  v.  Brown,  136  N.  Y.  244,  250,  32  N.  E.  768;  N.  Y. 
Life  Ins.  &  Trust  Co.  v.  Vide,  161  N.  Y.  11,  19,  20,  55  N.  E.  311. 
76  Am.  St.  Rep.  238,  and  authorities  there  cited.  In  the  Soper  Case 
the  learned  judge  writing  the  unanimous  opinion  of  the  court  says: 

"There  are  cases  where  it  may  be  conjectured  that  this  broad  meanlbg  would 
produce  a  result  not  contemplated  by  a  testator." 

And  it  is  quite  probable  that  the  case  at  bar  is  such  a  one,  but  the 
learned  jurist  continues: 

"It  Is  settled  that  under  a  gift  to  'Issue,'  where  the  word  Is  used  without 
any  terms  In  the  context  to  qualify  its  meaning,  the  children  of  the  ancestor 
and  the  issue  of  such  children,  although  the  parent  is  living,  as  well  as  the  Is- 
sue of  deceased  children,take  In  equal  shares,  per  capita  and  not  per  stirpes,  as 
primary  objects  of  the  disposition.  It  might  well  be  doubted  whether  a  testa- 
tor actually  contemplated  that  the  children  of  a  living  parent  would  take  an 
equal  Interest  with  the  parent  under  the  word  'Issue,'  or  that  the  issue  of  a 
deceased  child  should  not  take  by  representation  the  share  of  Its  parent. 
Lord  Loughborough  referred  to  this  in  Freeman  v.  Parsley,  3  Yes.  421,  and 
while  he  held  that  all  were  entitled  equally  per  capita,  said  that  he  expected 
that  it  was  contrary  to  the  intention,  and  regretted  that  there  was  no  medium 
between  the  total  exclusion  of  the  grandchildren  and  admitting  them  to  share 
with  their  parents." 

While  it  may  be  that  this  language  was  not  essential  to  the  de- 
termination of  the  question  then  before  the  court,  a  careful  examina- 
tion of  the  cases  which  must  be  regarded  as  controlling  here  shows 
that  it  is  in  harmony  with  the  law  as  understood  and  administered  in 
this  state,  and  it  is  too  late,  if  it  were  desirable,  to  change  the  meaning 
of  words  having  a  well-defined  legal  interpretation.  In  Palmer  v. 
Horn,  84  N.  Y.  516,  which  has  gone  pterhaps  as  far  as  any  case 
in  this  state  to  limit  the  phrase  "lawful  issue  as  used  in  wills,  the 
meaning  of  the  word  "issue"  was  clearly  restricted  to  children  by 
the  terms  of  the  will,  as  the  terms  "issue"  and  "children"  were  used 
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synonymously.  Drake  v.  Drake,  134  N.  Y.  220,  225,  82  N.  E.  114. 
17  L.  R.  A.  664.  And  it  was  pointed  out  that  whether  it  was  to  be 
understood  as  referring  to  children  or  to  descendants  must  depend 
"upon  the  intention  of  the  testator  as  derived  from  the  context  of 
the  entire  will,  or  such  extrinsic  circumstances  as  can  be  considered." 
It  was  also  suggested  by  the  learned  jurist  writing  in  Palmer  v. 
Horn,  supra,  that  the  word  would  be  limited  to  children  "upon  a 
slight  indication  in  other  parts  of  the  will  that  such  was  the  intention 
of  the  testator" ;  but  an  examination  of  the  cases  shows  no  instance  in 
which  the  court  has  felt  justified  in  construing  the  words  in  and  of 
themselves  as  limiting  a  gift  to  the  immediate  children,  and  in  the 
case  at  bar  we  are  wholly  unable  to  discover  in  the  context,  in  the 
will  as  a  whole,  or  in  any  of  the  circumstances  surrounding  the 
testator,  anything  to  indicate  that  the  words  "lawful  issue"  were  used 
in  any  other  than  their  legal  sense.  It  may  be,  as  suggested,  that  if 
the  testator  had  realized  that  his  great-grandchild  was  to  become  the 
competitor  of  his  grandchildren  in  the  distribution  of  one  of  these 
trust  estates  he  would  have  used  different  language;  but  the  trouble 
is  that  he  has  not  done  so,  and  the  authority  of  this  court  is  limited 
to  the  construction  of  the  language  used,  in  the  li|:ht  of  the  cir- 
cumstances under  which  it  was  employed,  and  the  judicially  determined 
use  of  language  cannot  be  changed  to  suit  our  conceptions  of  what 
would  have  been  the  testator's  intention  if  he  had  foreseen  what  has 
actually  happened. 
The  judgment,  in  so  far  as  it  is  appealed  from,  should  be  reversed. 

Jndgment  reversed,  and  new  trial  granted;  coRtn  to  abide  final  award  of 
costs.  AU  concur,  except  HIRSCHBERG,  P.  J.,  and  JENKS,  J.,  wbo  dissent. 


aiO  App.  DlT.  ffJ.) 

In  re  WEIL'S  ESTATE. 

(Supreme  Coort,  Appellate  Division,  Second  Department.    December  29,  1005.; 

1.  SiZKODTOBS     A.MD     AD1(IIIISTBAT0B8— JaDGMERT     AOAINBI^-OrDKB     FOK     EJXE- 

ouTiozf — EmoT. 

By  the  express  provisions  of  Code  Civ.  Proc.  8  2552,  a  surrogate's  order 
permitting  a  judgment  creditor  to  Issue  an  execution  against  an  executor 
Is,  except  upon  appeal  therefrom,  conclusive  evidence  of  sufficiency  of 
assets  to  satisfy  the  executor. 

2.  Same— Payi«nt  to  CaKDrroH— Obdbb— Applioation— Bukdew  of  Proof. 

Where,  on  an  application  for  an  order  directing  an  administrator  to  pay 
a  Judgment  creditor,  the  administrator  admitted  that  the  assignment  of 
the  beneficial  Interest,  on  which  jndgment  was  based,  was  made  prior 
to  the  decree  for  final  accounting,  thereby  In  effect  admitting  that  ap- 
plicant was  a  proper  party  thereto,  the  burden  was  on  the  administrator  to 
show  that  the  applicant  was  bound  by  the  decree  for  final  accomiting  by 
having  notice  thereof. 

Appeal  from  Order  of  Surrogate,  Kings  County. 

Judicial  proceedings  on  the  settlement  of  the  estate  of  Henry  A. 
Weil,  deceased.  Appeal  by  Levi  Pakelnishky,  a  judgment  creditor, 
from  an  order  of  the  surrogate  refusing  to  make  a  decree  that  the 
administrator  pay  a  judgment  obtained  against  him.    Reversed. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Samuel  Packard,  for  aj^ellant. 
Benjamin  F.  Norris,  for  respondent. 

JENKS,  J.  This  is  an  appeal  from  an  order  of  the  surr<^ate 
refusing  to  make  a  decree  or  order  that  an  administrator  iKiy  a  certain 
judgment  obtained  against  him.  In  answer  to  the  petitim  the  ad- 
ministrator showed  that  the  judgment  was  based  upon  the  assignment 
of  a  distributive  share  of  the  estate;  that  in  December,  1904,  when 
the  action  was  begun,  which  went  to  this  judgment,  the  accounting 
had  been  filed  and  marked  for  decree  in  the  absence  of  objections; 
and  that  the  decree  was  afterwards  entered,  although  he  does  not 
show  the  time  of  such  entry.  The  petitioner  further  showed  that  the 
distributive  share  was  $115,  a  sum  less  than  the  judgment,  which 
the  petitioner  stood  ready  to  pay.  The  surrogate  denied  the  applica- 
tion, without  opinion. 

The  difficulty  in  the  way  of  an  affirmance  is  twofold:  First,  if 
the  denial  of  the  application  was  based  upon  the  provision  of  section 
1826  of  the  Code  of  Civil  Procedure:  "Where  it  appears  that  the 
assets,  after  payment  of  all  sums  chargeable  against  them  for  expenses, 
and  for  claims  entitled  to  priority  as  against  the  plaintiff,  are  not,  or 
will  not  be,  sufficient  to  pay  all  the  debts,  legacies,  or  other  claims  of 
the  class  to  which  the  plaintiff's  claii;n  belongs,  the  sum,  directed  to 
be  collected  by  the  execution,  shall  not  exceed  the  plaintiff's  just  pro- 
portion of  the  assets" — ^we  are  confronted  by  an  order  of  February 
24,  1905,  entered  in  the  Surrogate's  Court,  granting  leave  to  the 
petitioner  to  issue  execution  upon  his  judgment,  whidi  order,  except 
on  appeal  therefrom,  is  conclusive  evidence  of  assets  applicable  to 
the  judgment.  Section  2552,  Code  Civ.  Proc.  Second,  if  the  denial 
of  this  application  was  based  upon  the  conclusiveness  of  the  decree, 
it  does  not  appear  in  these  proceedings,  by  allegation,  recital,  or 
reference  (and  the  basis  of  the  order  was  simply  the  petition  and  the 
answering  affidavit),  that  the  petitioner  was  bound  by  such  decree  as 
being  either  a  party  to  the  accounting  or  as  having  been  served  with 
notice  of  the  proceedings,  yet  the  administrator  admits  that  the  as- 
signment of  the  beneficial  interest  was  made  in  August,  1904,  and 
duly  filed  in  the  office  of  the  surrogate,  and  hence,  in  effect,  that 
the  petitioner  was  a  proper  party.  Code  Civ.  Proc  §  2806.  The 
burden  was  upon  the  administrator  to  show  that  the  petitioner  was 
bound  by  the  decree.  Redfield  on  Surrogates  (6th  Ed.)  1081,  and 
authorities  cited. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted.    All  concur. 
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LAW  T.  NEW  TOHK  CITT  BY.  00. 
(Snpreme  Court,  Appellate  Term.    December  21,  1905.) 

CaBRIXBS— StBDET  RaILWATS— IRJT7BIXS  TO  PaBBENOKB — CONTRIBUTOBT  NKOU- 
OEROK. 

A  passenger,  Injured  while  attempting  to  leave  a  moylng  car  under  clr- 
eomstancee  affording  no  notice  to  the  railway  company  that  he  had  placed 
himself  in  a  position  to  be  Injured  by  an  Increase  In  the  speed  of  the 
car,  cannot  recover  for  Injuries  so  received. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9,  Cent  Dig.  Carriers,  {{  1224, 
1226.] 

Ai^>eal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  William  Law  against  the  New  York  City  Railway  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Robert  D.  Ireland  and  Henry  W.  Freeman,  for  appellant. 
William  E.  Weaver,  for  respondent. 

BISCHOFF,  J.  There  is  nothing  in  this  record  to  suggest  that  the 
justice  found  the  facts  in  accordance  with  the  plaintiff's  testimony  and 
decided  the  case  adversely  to  him  on  the  ground  that  he  had  not  paid 
his  fare,  as  argued  for  the  appellant.  The  decision,  as  we  are  to  as- 
sume, proceeded  upon  the  trial  court's  estimate  of  the  credibility  of  the 
witnesses,  and  the  preponderance  was  by  no  means  necessarily  with  the 
plaintiff.  Crediting  the  evidence  fOr  the  defendant,  the  accident  was 
caused  by  the  plaintiff's  attempt  to  leave  a  moving  car  under  circum- 
stances which  afforded  no  notice  to  the  defendant  that  he  had  placed 
himself  in  a  position  to  be  injured  by  an  increase  in  the  speed  of  the 
car.  Upon  this  state  of  facts,  as  found,  there  was  no  negligetKe  on 
the  part  of  the  defendant,  and  the  judgment  is  unassailable. 

Judgment  aisirmed,  with  costs.    All  concur. 


MONAHAN  V.  CAMPION. 

(Supreme  Court,  Appellate  Term.    December  21,  1005.) 

Sales— Execution  o»  Contract— Question  of  Fact. 

In  an  action  for  a  balance  due  upon  a  sale  of  furniture,  plalntltF  proved 
by  defendant  that  the  latter  had  received  the  goods  and  bad  made  pay- 
ments thereon.  It  was  also  shown  that  the  goods  were  selected  by  de- 
fendant In  company  with  his  wife,  and  that  the  agreement  of  sale,  which 
was  afterwards  signed  by  defoidanf s  wife,  was  not  signed  by  defendant 
merely  because  he  was  unable  to  go  to  plaintifTs  place  of  business.  Held. 
that  Boch  a  prima  facie  case  was  established  against  defendant  that 
it  was  error  to  dismiss  the  complaint  on  the  merits  at  the  close  of  plain- 
tiff's case. 

[Ed.  Note. — ^Tor  cases  In  point  see  vol.  48,  Cent  Dig.  Sales,'  i  147.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 
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Action  by,  Hugh  V.  Monahan  against  John  Campion.    From  a  judg- 
ment for  defencSmt,  plaintiff  appeals.    Reversed. 
Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Richard  J.  Donovan,  for  appellant. 
M.  Steinert,  for  respondent. 

BISCHOFF,  J.  The  plaintiff,  to  support  his  action  for  a  balance 
due  upon  a  sale  of  furniture  upon  installments,  proved  by  the  testimony 
of  the  defendant  that  he  (defendant)  had  received  the  goods  and  made 
payments  to  the  aggregate  of  $105.  It  was  also  shown  that  the  agree- 
ment of  sale,  while  signed  by  the  defendant's  wife,  was  not  signed  by 
the  defendant  merely  because  of  his  inability  to  come  to  the  plaintiffs 
place  of  business,  after  the  goods  had  been  selected  by  him,  with  his 
wife.  The  inference  was  obvious  that  credit  had  been  g^ven  the  de- 
fendant, and  that  he,  the  disclosed  principal,  had  ratified  his  wife's  act, 
as  his  agent,  yet  the  complaint  was  dismissed  "on  the  merits"  at  the 
close  of  the  plaintiff's  case,  and  without  a  submission  of  the  issues  on 
the  whole  case  for  determination  by  the  justice.  Certainly  the  prima 
facie  proof  was  sufficient,  and,  if  the  facts  were  to  be  found  in  favor  of 
the  defendant,  this  result  could  be  reached  only  after  he  had  rested  his 
case,  assuming  that  the  condition  of  the  proof  authorized  such  a  con- 
clusion. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  tlie  event    All  concur. 


EISENBERG  ▼.  THORNB. 
(Sapreme  Court,  Appellate  Term.    December  21,  1905.) 

JtrDouxNT— Rks  Adjttdicata. 

Wbere,  in  an  action  to  recover  on  a  perGonoI  loan  made  defendant  by 
plaintiff,  it  appeared  tbat  tbe  questions  litigated  and  the  Items  of  a  stated 
account  in  a  former  action  between  tiie  parties  related  to  tbeir  mer- 
cantile transactions,  such  personal  loan  not  being  involved  therein  nor 
set  up  by  plea  of  payment  in  reply  to  defendant's  comiterclalms,  and  no 
proof  of  the  Indebtedness  being  admitted  at  the  trial,  snch  claim,  being 
a  distinct  cause  of  action  which  plaintiff  was  not  bound  to  litigate  by 
way  of  reply  in  such  former  action,  was  not  covered  by  tbe  adjudication 
therein  as  matter  which  might  have  been  litigated. 

[Ed.  Note. — For  cases  in  point,  see  voL  80,  Cent.  Dig.  Judgment,  1 1241.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District 

Action  by  Abe  M.  Eisenberg  against  Max  Thome,  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Julius  Miller,  for  appellant. 

Nathaniel  Levy,  for  respondent 

BISCHOFF,  J.  The  issue  submitted  to  the  jury  and  determined 
in  favor  of  the  plaintiff,  upon  sufficient  and  satisfactory  evidence,  was 
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whether  the  plaintiffs  loan  to  the  defendant  was  in  the  amount  oi  £290 
or  i250  sterling,  and  there  is  no  ground  for  our  disturbing  the  result 
reached  upon  the  facts. 

It  is  urged,  however,  that  the  trial  court  erred  in  its  denial  of  the 
defendant's  motion  for  judgment,  upon  the  ground  that  the  cause  of 
action  was  barred  by  a  former  adjudication.  Subsequent  to  the  date 
of  the  loan,  the  plaintiff  sued  the  defendant  in  the  City  Court  upon  a 
claim  for  goods  sold  and  delivered,  the  defendant  counterclaimed  for 
the  amount  of  certain  money  paid  for  the  plaintiff's  account  pleaded 
an  account  stated,  and  further  counterclaimed  upon  an  assigned  claim 
of  $29.  The  reply  was  a  general  denial,  and  the  defendant  obtained 
judgment  for  $26.88.  It  appeared  that  the  questions  litigated,  and  the 
items  of  the  stated  account,  had  to  do  with  tiie  mercantile  transactions 
between  the  parties ;  the  personal  loan  now  in  suit  was  not  sued  for  in 
the  City  Court  action,  and  was  not  set  up  by  plea  of  payment  in  the 
reply  to  the  counterclaims ;  nor  was  proof  of  this  indebtedness  to  the 
plaintiff  admitted  at  the  trial. 

While  the  question  now  at  issue  might  haVe  been  litigated,  had  the 
plaintiff  desired  to  assert  his  claim,  it  could  not  be  litigated  under  the 
pleadings  as  they  were  framed  in  the  earlier  action,  and  this  claim  was 
a  distinct  cause  of  action  which  the  plaintiff  was  not  bound  to  litigate 
by  way  of  reply  to  the  counterclaims  in  that  action.  Not  bein^  within 
the  scope  of  the  pleadings,  nor  related  to  the  facts  in  issue,  this  claim 
was  not  to  be  deemed  covered  by  the  adjudication  as  matter  which 
might  have  been  litigated  (Earle  v.  Earle,  173  N.  Y.  480,  487,  66  N.  E. 
398  et  seq.),  and  it  was  conclusively  shown  at  the  present  trial  that  the 
earlier  litigation  was  not  extended,  by  estoppel  or  consent,  to  embrace 
this  cause  of  action.  There  was  no  error  in  the  denial  of  defendant's 
motion,  and  the  judgment  is  not  assailable. 

Judgment  affirmed,  with  costs.    All  concur. 


KEHR  V.  NEW  YORK  ELEVATED  R.  CO.  et  a!. 
(Supreme  Court,  Special  Term,  New  York  County.    February,  1906.) 

Eminent  Douaik— Damages— Injxtbies  to  Real  Pbofebtt— Intebest. 

In  an  action  against  an  elevated  railroad  company  for  damages  to 
an  abutting  owner,  the  allowance  of  Interest  on  an  award  for  past  or 
rental  damages  reelB  entirely  In  the  discretion  of  the  court. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18,  Cent  Dig.  Eminent  Domain, 
S  397.] 

Sahe— Coicpt;tatior  or  Irtebbst. 

In  an  action  against  an  elevated  railroad  for  injuries  to  adjoining 
property,  an  award  of  past  or  rental  damages  may  be  made  up  to  the 
date  of  the  trial,  and  on  that  sum  interest  is  to  be  computed  only  from  the 
date  of  the  trial  to  the  date  of  the  judgment 

[Ed.  Note. — ^For  cases  In  point,  see  voL  18^  Cent  Dig.  Eminent  Domain, 
U888-399H.] 
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Action  by  Hannah  B.  Kerr  against  the  New  York  Elevated  Rail- 
road Company  and  others.  On  motion  to  resettle  decision  and  judg- 
ment.   Granted. 

Charles  A.  Gardiner  (Frank  D.  Allen,  of  counsel),  for  the  motion. 
Peckbam,  Warner  &  Strong  (Charles  H.  Strong,  of  counsel),  op- 
posed. 

GIEGERICH,  J.  This  application  is  made  by  the  defendants  to  re- 
settle and  amend  the  decision  and  judgment  by  striking  out  the  provision 
for  the  payment  of  interest  upon  a  certain  sum,  awarded  as  a  portion  of 
the  past  or  rental  damages,  "from  the  1st  day  of  April,  1903,"  and  to  sub- 
stitute in  its  stead  the  date  "April  7,  1905."  The  action  is  brought  in 
equity  to  restrain  the  further  maintenance  and  operation  of  the  defend- 
ant's elevated  railroad  in  front  of  the  premises  in  suit,  and  incidently  to 
recover  damages  to  the  fee  and  for  the  loss  of  rents  caused  by  the  opera- 
tion and  maintenance  of  such  railroad.  The  trial  took  place  on  the  last- 
mentioned  date,  while  the  initial  operation  of  the  defendant  the  Interbor- 
ough  Rapid  Transit  Company  took  place  on  the  date  first  mentioned. 
The  plaintiff,  upon  two  days'  notice  of  settlement,  submitted  a  proposed 
decision  and  judgment,  which  provided  for  the  computation  of  interest 
on  the  portion  ofthe  rental  damages  in  question  from  the  said  1st  day 
of  April,  1903.  As  such  decision  and  Judgment  appeared  to  be  in  the 
usual  form,  and  no  objection  thereto  was  made  by  the  defendants'  at- 
torney, they  were  signed  and  entered.  The  provisions  referred  to 
having  since  been  observed  by  the  defendants'  attorney,  this  motion 
for  a  resettlement  has  been  made,  which  first  presents  the  question 
whether,  in  actions  of  this  character,  interest  is  recoverable  on  each 
annual  rental  damage  award  as  a  matter  of  right,  or  whether  it  is  al- 
lowed or  withheld  according  as  the  court  determines,  in  its  discretion, 
upon  the  facts  in  each  case. 

In  Moore  v.  New  York  Elevated  Railroad  Company,  126  N.  Y.  671, 
27  N.  E.  791,  which  was  brought  to  recover  damages  for  injuries  to 
certain  real  property,  caused  by  the  construction,  maintenance,  and  (^ 
eration  of  the  defendant's  elevated  railroad,  it  was  held  that  in  such 
actions  the  jury  may  in  their  discretion  award  interest  upon  unliqui- 
dated damages  incapable  of  liquidation  by  computation,  yet  they  are 
not  bound  to  do  so.  It  is  claimed,  however,  by  the  plaintiff's  counsel 
that  the  case  just  quoted  was  in  effect  overruled  on  the  question  of 
discretion  by  die  subsequent  decision  in  Wilson  v.  City  of  Troy,  135 
N.  Y.  96,  32  N.  E.  44,  18  L.  R.  A.  449,  31  Am.  St  Rep.  817.  TTie  ac- 
tion last  cited  was  brought  to  recover  damages  for  injuries  to  a  horse 
hurt  by  falling  into  a  trench,  which  it  was  charged  was  dug  by  de- 
fendants' employes  and  permitted  to  remain  unguarded;  and  reliance 
is  placed  by  plaintiff's  counsel  upon  certain  expressions  of  the  judge 
writing  the  opinion  of  the  court,  at  page  106,  of  136  N.  Y.,  page  46 
of  32  N.  E.  (18  L.  R.  A.  449,  31  Am.  St.  Rep.  817),  to  the 
effect  that  in  certain  actions,  such  as  trover,  trespass,  replevin,  etc., 
the  law  gives  interest  on  the  loss  as  part  of  the  damages.  But  it  will 
be  seen,  upon  a  reading  of  the  opinion  in  that  case,  that,  instead  of  over- 
ruling the  Moore  Case,  the  court  cited  it  in  support  of  the  rule  that, 
where  the  value  of  property  is  diminished  by  an  mjury  wrongfully  in- 
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flirted,  the  jury  may,  in  their  discretion,  give  interest  on  the  amount  by 
which  the  value  is  diminished  from  the  time  of  the  injury.  It  should 
also  be  borne  in  mind  that  the  Wilson  Case  was  one  for  negligence, 
while  the  case  at  bar  was,  as  seen,  brought  to  restrain  the  operation 
and  maintenance  of  an  elevated  railroad,  and  for  incidental  damages. 
But,  apart  from  all  this,  the  court,  in  its  opinion  in  the  former  case, 
also  mentioned  another  class  of  actions  in  which  interest  cannot  be  re- 
covered as  of  right,  but  where  it  may  be  allowed  in  the  discretion  of  the 
jurj',  according  to  the  circumstances  of  the  case.  That  elevated  rail- 
road actions,  including  one  for  damages  arising  from  the  operation  and 
maintenance  of  the  road,  belong  to  the  latter  class,  and  that  such  artions 
are  not  for  trespass  of  the  nature  where  interest  is  allowable  as  of  right, 
clearly  appears  from  the  adjudications.  In  Kemochan  v.  N.  Y.  E.  R. 
R.,  128  N.  Y.  559,  563,  29  N.  E.  65,  it  was  held  that  the  building  and 
operation  of  the  road  involved  no  actual  entry  upon  the  lands  of  the 
abutting  owners,  nor  any  direct  injury  to  corporeal  hereditaments,  and 
that  the  act  of  the  defendants  was  not,  therefore,  a  trespass  upon  lands 
of  another,  as  that  injury  is  defined  in  the  common  law.  It  was  fur- 
ther held  that  such  an  injury  was  remediable  by  an  action  for  damages, 
technically  known  as  an  action  of  trespass  on  the  case.  The  court  in 
Moore  v.  N.  Y.  E.  R.  R.,  130  N.  Y.  523,  527,  29  N.  E.  997,  14  L.  R.  A. 
731,  said,  that: 

"Tbe  liability  of  the  defendant  Is,  not  tbat  for  wblcb  the  remedy  la  by  ac- 
tion In  tbe  nature  of  tbat  formerly  known  as  trespass  qnare  clausum,  bnt . 
ratber  In  tbe  nature  of  tbat  known  at  common  law  as  an  action  on  the  case." 

From  all  this  it  is  clear  that  in  actions  of  this  kind  the  allowance  of 
interest  upon  an  award  for  past  or  rental  damages  rests  entirely  in  dis- 
cretion. It  appears,  moreover,  from  adjudications  made  smce  the 
Moore  and  Wilson  Cases  were  handed  down,  that  the  allowance  of 
interest  on  awards  in  cases  of  this  character  are  not  favored  and  have 
been  striken  out  on  appeal.  See  Klipstein  v.  N.  Y.  EI.  R.  Co.  (Super. 
N.  Y.)  29  N.  Y.  Supp.  1145 ;  Remsen  v.  Metropolitan  Elevated  R.  R. 
Co.,  9  App.  Div.  533,  536,  41  N.  Y.  Supp.  593.  Furthermore,  so  far 
as  I  can  learn,  it  is  the  f)ractice  of  many  of  my  colleagues  in  this  class 
of  cases  to  award  past  or  rental  damages  up  to  the  date  of  the  trial,  and 
upon  the  sum  so  awarded  to  compute  interest  only  from  the  date  of  trial 
to  the  date  of  the  entry  of  the  judgment  Such  practice  has  been  in- 
variably followed  by  me,  and  I  see  no  reason  for  departing  from  it  in 
the  present  case. 

The  motion  should  therefore  be  granted,  but  without  costs. 


BASS  T.  CARLET. 
(Snpreme  Gonrt,  Appellate  Term.    December  21,  1905.) 

JuDomNTS—DrFAULTS— Application  to  Op<n. 

Where  defendant  permitted  five  weeks  to  elapse  from  the  entry  of  a 
default  Judgment  against  blm  before  applying  to  have  the  same  reopened, 
and  was  examined  In  supplementary  proceedings,  and  requested  and 
obtained  an  adjournment  of  bis  further  examination  therein,  tbe  applica- 
tion was  properly  denied. 

[Bd.  Note. — For  cases  In  point,  see  vol.  30,  Cent.  Dig.  Judgment,  {  257.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Ottis  Bass  against  Earle  E.  Carley.  Frcwn  an  order  deny- 
ing his  motion  to  open  a  default,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

M.  P.  Milliken,  for  appellant. 
Newman  &  Butler,  for  respondent. 

PER  CURIAM.  The  motion  to  open  the  default  was  properly 
denied.  In  view  of  the  fact  that  the  defendant  permitted  five  weeks 
to  elapse  from  the  entry  of  judgment  before  making  his  application, 
and  of  his  having  been  examined  in  supplementary  proceeding's,  and 
having  requested  and  obtained  an  adjournment  of  his  further  examina- 
tion in  those  proceedings,  there  is  little  doubt  that  the  motion  was  an 
afterthought,  and  not  deemed  to  be  necessary  for  the  protection  of  any 
substantial  rights  possessed  by  the  defendant  and  affected  by  the  judg- 
ment The  omission  of  an  affidavit  of  merits  was  a  defect  which  might, 
in  a  proper  case,  have  been  supplied  on  a  renewal  of  the  motion ;  but, 
under  the  circumstances,  there  was  no  error  in  the  withholding  of  leave 
to  renew.  It  is  to  be  noted  that  the  record  before  us  contains  nothing 
to  suggest  that  the  proof  upon  the  inquest  was  at  variance  with  the 
pleadings,  as  contended  by  the  appellant. 

Order  affirmed,  with  costs. 


LIVBRMOEB  &  KNIGHT  CO.  v.  AMERICAN  DARRACQ  AUTOMOBILE  CO. 

(Sapreme  Oonrt,  Appellate  Term.    December  21,  1905.) 

CoBPOBATiONS— Actions  Against— JintisDicnoN—Pi.ACK  of  Business. 

Evidence  In  an  action  against  a  corporation  held  snfflclent  to  Bnstaln  a 
finding  of  the  fact,  necessary  for  jarlsdiction  of  the  conrt,  tbat  at  tlie 
time  of  service  of  the  summons  defendant  had  a  place  of  btuliieas  in 
tlie  city. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  the  Livermore  &  Knight  Company  against  the  American 
Darracq  Automobile  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Charles  H.  Studin,  for  appellant 
Albert  S.  Bard,  for  respondent 

BISCHOFF,  J.  Waiving  any  other  point  on  tfie  appeal,  the  appel- 
ant contends  that  the  proof  before  the  court  below  was  insufficient  to 
support  a  finding  that  at  the  time  of  the  service  of  the  summons  tiie 
defendant  corporation  had  a  place  of  business  in  the  city  of  New  York, 
a  fact  upon  which  the  jurisdiction  of  the  court  depended-  In  our  opin- 
ion there  was  evidence  sufficient  to  warrant  a  favorable  determination 
of  this  fact,  and  the  judgment  should  be  affirmed. 

The  summons  was  served  upon  a  managing  agent  of  the  defendant. 
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on  the  28th  day  of  March,  1905,  at  No.  652  Hudson  street,  in  this  city, 
where,  at  the  time  of  the  transactions  in  suit  (January,  1904),  the  defend- 
ant conducted  its  business  upon  premises  occupied  by  a  concern  known 
as  F.  A.  La  Roche  Company.  The  action  was  for  the  agreed  price 
of  20,000  advertising  cards  manufactured  for  the  defendant  by  the 
plainti£F,  which  advertising  matter  described  the  defendant  as  doing 
business  "controlled  by  F.  A.  La  Roche  Co."  at  652-654  Hudson  street, 
and  the  transactions  between  the  parties  were  such  that  the  cards  were 
in  fact  subject  to  acceptance  by  the  defendant  in  March,  1904,  in  accord- 
ance with  the  actual  agreement  under  which  they  were  manufactured, 
as  found  by  the. court  An  order  for  20,000  illustrated  and  fairly  elabo- 
rate advertising  cards,  to  be  used  in  the  month  of  March,  is  not  readily 
to  be  conceived  as  given  by  the  business  house  without  an  intention  to  re- 
main at  the  address  advertised  for  some  period.  Yet,  if  the  witnesses 
testifying  in  favor  of  the  defendant  are  to  be  believed,  the  defendant  had 
ceased  doing  business  within  the  state  in  the  month  of  January,  according 
to  one,  or  in  March,  according  to  the  other.  The  testimony  was  suffi- 
ciently opposed  to  the  probabilities  to  justify,  its  rejection,  and,  in  view 
of  the  admitted  fact  that  the  defendant  had  done  business  at  this  address 
as  late  as  January,  1904,  taken  with  the  apparent  presence  of  persons 
authorized  to  act  for  it  at  the  place  as  late  as  May,  1904,  and  with  the 
further  fact  that  the  apparent  character  of  the  place  of  business  re- 
mained unchanged  at  the  time  when  the  summons  was  served  upon  the 
defendant's  agent  at  this  same  place,  an  inference  was  reasonably  per- 
missible that  the  business  had  not  been  interrupted,  but  had  been  con- 
tinued, in  its  conduct  by  the  defendant,  at  the  time  of  the  service  of 
the  process.  The  justice  was,  therefore,  authorized  to  find  the  neces- 
sary jurisdictional  fact  upon  the  proof  before  him. 
Judgment  affirmed,  with  costs.    All  concur 


H.  EOBHLER  &  CO.  v.  DUGOAN. 
(Supreme  Conrt,  Appellate  Term     December  21,  lOOS.) 

1.  EvniKlTCI! — PaBOL  BVTOBNCll— Admtssiboitt. 

Parol  evidence  Is  admissible  to  show  that  the  parties  to  a  contract  nn- 
denitood  at  the  time  of  Its  execution  that  it  was  to  bare  no  effect. 
[Bd.  Note.— For  cases  In  point,  see  vol.  20,  CeAt  Dig.  Evidence,  8  1969.] 

2.  AcnoRS— Detenses— Legai.  or  Equitable. 

The  defense.  In  on  action  for  a  deficiency  on  forecloenre  of  a  chattel 
mortgage,  that  It  was  understood  by  the  parties  at  the  time  of  the  execu- 
tion of  the  mortgage  that  it  was  to  have  no  effect,  is  a  defense  at  common 
law,  and  does  not  call  for  the  exercise  of  equitable  Jnrlsdlctloa 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  H.  Koehler  &  Co.  against  John  Duggan.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Jerome  H.  Koehler,  for  appellant  * 

George  C.  Freer,  for  respondent 
96N.T.8.— 66 
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BISCHOFF,  J.  The  plaintiff,  a  brewing  concern,  sued  the  de- 
fendant, formerly  employed  by  it  as  a  truckman,  for  a  deficiency  upon 
foreclosure  of  a  chattel  mortgage  of  saloon  fixture,  and  the  defense 
was  that  the  defendant  assumed  the  apparent  relation  of  mortgagor 
and  conducted  the  saloon  solely  for  the  benefit  of  the  plaintiff,  because 
of  its  inability  to  find  any  person  willing  to  keep  the  place  c^>en,  in  view 
of  the  rough  character  of  the  neighborhood,  and  that  it  was  understood 
bv  the  parties  that  the  writing  was  to  have  no  efficacy  as  a  contract. 
From  a  judgment  for  the  defendant  rendered  upon  evidence  sufficient 
to  support  a  favorable  finding  of  the  facts  thus  set  up  as  a  defense,  the 
plaintiff  has  appealed;  and  it  is  contended  that  the  defense  was  not 
available,  because  of  an  equitable  nature,  and  so  without  the  juris- 
diction of  the  Municipal  Court,  and  that  the  defendant's  testimony 
was  erroneously  received  over  objection  upon  the  ground  that  it  tended 
to  vary  the  written  contract  embodied  in  the  chattel  mortgage. 

Nei&er  point  is  well  taken.  Evidence  which  goes  to  the  intention  of 
the  parties  to  make  any  contract  at  all,  when  executing  a  writing  pur- 
porting to  be  a  contract,  does  not  offend  the  rule  which  excludes  parol 
proof  to  vary  the  terms  of  an  actual  contract  (Brown  on  Parol  Evi- 
dence, §  33,  and  cases  cited)  ;  nor  does  such  a  defense  call  for  the 
exercise  of  equitable  jurisdiction  by  the  court,  since  the  inquiry  simply 
relates  to  the  legal  effect  of  the  writing  upon  the  facts,  and  is  of  cog- 
nizance as  a  common-law  defense  not  substantially  different  in  char- 
acter from  a  claim  that  the  instrument  had  been  given  up  (Griersoi  v. 
Mason,  60  N.Y.  394). 

The  judgment  is  therefore  affirmed,  with  costs.    All  concur. 


SOHUMER  T.  HUKWITZ  et  aL 

(Supreme  C!otirt,  Appellate  Term.    December  21,  1905.) 

LaitdiiObd  and  Tenant— SuKtETTiwG — Rkcotebt  of  Pobsession  mb  Now  Pat- 
itENT  OF  Rent. 

Plaintiff,  lessee  of  land,  leased  it  to  H.  "as  long  as  the  landlord  herein 
shall  have  the  lease  on  said  premises"  for  an  increased  rent,  with  right 
of  re-entry  in  case  of  breach  of  certain  conditions,  and  to  a  delivery  of 
possession  at  the  end  or  other  termination  of  the  lease,  and  afterwards 
consented  to  the  transfer  to  defendants  by  H.  of  the  lease  which  plaintiff 
had  made  to  H.  Held,  that  plaintiff  had  not  asslgnaed  his  lease,  but  mere- 
ly made  a  sublease,  and  therefore  was  entitled  to  recover  the  rent,  or,  in 
default  thereof,  possession  of  the  premises. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32,  Cent  Dig.  Landlord  and 
Tenant,  t  235.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
Distnct. 

Summarv  proceedings  by  Chaya  Esther  Schumer,  landlcM-d,  against 
Max  Hurwitz,  tenant,  and  Eli  Scherlesinger  and  others,  undertenants. 
From  a  judgment  dismissing  the  proceedmgs  and  awarding  possession 
of  the  premises  to  the  undertenants,  the  landlord  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN.  JJ. 

Manheim  &  Manheim,  for  appellant 

Charles  Fischer,  for  respondents. 
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MacLEAN,  J.  In  this  proceeding  to  recover  possession  of  certain 
premises  for  nonpayment  of  rent,  it  was  claimed  that  rent  was  paid 
to  the  true  landlord  and  that  the  landlord  appellant  had  divested  him- 
self of  all  right  by  assignment  By  instruments  in  evidence  it  appears 
that  one  Sender  Jarmulowslqr,  on  January  25,  1899,  leased  the  prem- 
ises in  question  to  Chajra  Esther  Schumer  for  the  term  of  10  years 
from  September  1, 1899,  at  a  rental  of  $85.59  monthly  in  advance ;  that 
on  May  6,  1903,  Chaya  Esther  Schumer  let  said  premises  to  Max 
Hurwitz  "as  long  as  the  landlord  herein  shall  have  the  lease  on  said 
premises"  at  an  annual  rental  of  $1,800,  payable  in  equal  monthly  pay- 
ments in  advance,  with  right  of  re-entry  in  case  of  the  breach  of 
certain  conditions  and  to  a  delivery  of  possession  at  the  end  or  other 
expiration  of  the  term ;  and  that  on  December  16,  1904,  Chaya  Esther 
Sdiumer  and  Meyer  Schimier  consented  to  a  transfer  of  the  latter  lease 
to  Elias  Verschleiser. 

While  the  lease  between  the  original  lessee  and  her  lessor  provided 
against  the  assignment,  underletting,  or  underleasing  without  consent 
in  writing,  it  may  be,  so  far  as  appears  from  the  record,  and  no  question 
thereto  having  been  raised,  that  has  been  waived.  Wherefore  regard 
needs  only  be  had  to  this  proceeding  as  one  between  the  original  lessee 
and  her  transferees,  which  was  not  the  case  of  Stewart  v.  Long  Island 
Railroad  Co.,  102  N.  Y.  601,  8  N.  E.  200,  55  Am.  Rep.  844.  Herein 
there  were  reservations,  not  only  of  re-entry  on  breach  of  certain  con- 
ditions, but  of  new  rent,  and,  though  there  was  a  demise  for  the  residue 
of  the  term,  there  was  a  reservation  of  delivery  of  possession  at  the  end 
of  the  term  and  so  a  fragment  of  the  original  term ;  for  "the  right  to 
possession  on  the  last  day  would  leave  a  fragment  of  that  day  of  the 
term  in  the  assignor  and  was  sufficient  to  create  a  technical  reversion 
and  thus  prevent  a  privity  of  estate  between  his  lessee  and  the  original 
lessor."  Stewart  v.  Long  Island  Railroad  Co.,  102  N.  Y.  611,  8  N.  E. 
203,  55  Am.  Rep.  844.  Such  reservations  have  been  held  sufficient 
to  characterize  the  demise  of  a  sublease  and  not  an  assignment.  Post 
V.  Kearney,  2  N.  Y.  394,  51  Am.  Dec.  303  and  Collins  v.  Hasbrouck, 
56  N.  Y.  157, 16  Am.  Rep.  407,  not  disapproved,  though  distinguished, 
in  Stewart  v.  Long  Island  Railroad  Co.,  supra.  The  judgment  and 
order  herein  in  favor  of  the  tenants  must  therefore  be  reversed,  and  a 
new  trial  ordered. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


ROSENFKLD  v.  SILVER. 

(Supreme  Court,  Appellate  Term.    December  21,  1905.) 

LAinnxmo  and  TENAinv-AaBBEMENT  fob  Lease — Defosft  as  Secubitt. 
Where  an  instrument  acknowledges  the  receipt  of  $100  deposit  on  a 
house  proposed  to  be  leased  to  the  depositor,  the  security  to  be  |600,  and 
a  lease  is  executed  in  accordance  with  the  terms  of  the  agreement,  under 
which  the  lessee  deposits  $600  as  security  for  the  performance  of  its 
terms,  the  $100  was  security  for  the  execution  of  the  leasee  and  on  that 
•vent  the  depositor  Is  entitled  to  recover  It 
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2.  Saio. 

Where  a  snm  Is  deposited  as  Becarity  for  the  execntloii  of  a  lease,  the 
person  receiving  it  is  not  entitled  to  retain  It,  on  fallura  of  the  depositor 
to  execnte  the  lease,  In  the  absence  of  a  showing  of  actual  damage  result- 
ing from  such  failure. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District 

Action  by  Mary  Rosenfeld  against  Max  Silver.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN.  JJ. 

Abraham  H.  Solotanoff,  for  appellant 
J.  Leo  Brandmarker,  for  respondent 

MacLEAN,  J.  Upon  oral  pleadings,  the  plaintiff  complained  for  the 
return  of  a  deposit,  and  the  defendant  answered  with  a  general  denial 
and  a  demand  for  particulars.  At  the  trial  the  plaintiff  introduced  the 
following  receipt : 

Nov.  16,  1904. 

"Received  for  Mary  Rosenfeld  gaved  a  deposit  of  $100.o</ioo  One  hundred 
dollars  on  house  No  10  Gannon  St.  The  outside  and  inside  belongs  to  the 
leaser,  Inclnding  the  sidewalk.  Security  Is  $600.oVioo  Six  himdred  Dollar. 
Yearly  rent  $3250.00/^,,.  Thirty  two  fifty  Dollars.  If  the  house  gets  sold 
the  leaser  gets  $100.    To  lease  for  three  years  and  apart  of  commiasl^n. 

"Maiy  Rosenfeld  promise  to  make  the  lease  on  the  17th  of  November  at 
night  from  six  to  nine  o'clock. 

"Paymint  mouthy  rent  on  the  10  and  the  15  day  of  the  month. 

"Max  Silver." 

By  fair  interpretation  the  deposit  was  given  as  security  for  the  ex- 
ecution of  a  lease  by  the  plaintiff,  though  its  purpose  was  not  ex- 
pressly stated  in  tlie  receipt  It  was  clearly  not  as  security  for  rent 
under  the  lease,  for  a  lease  introduced  in  evidence  by  the  defendant,  be- 
tween himself  and  Annie  Silver  of  the  first  part,  and  Morris  Oilman  of 
the  second  part,  recites  that: 

"The  tenant  herein  deposits  the  sum  of  six  hundred  ($600)  dollars  for  the 
faitliful  performance  of  all  the  terms,  covenants  and  conditions  on  the  part 
of  the  tenant  to  be  performed." 

Even  if  the  determination  of  the  trial  justice  be  held  to  be,  upon  the 
evidence',  a  determination  as  fact  that  the  lease  as  executed  by  Oilman, 
mentioned  as  the  son  of  the  plaintiff,  was  the  lease  of  the  plaintiff,  still 
the  defendant  was  not  entitled  to  retain  the  deposit  of  the  plaintiff,  for 
it  was  not  apparently  given  for  such  a  purpose.  If  the  right  to  retain 
be  founded  upon  plaintiff's  refusal  to  fulfill  her  agreement,  we  may 
say,  as  was  said  bv  this  court  in  Weinberg  v.  Greenberger,  47  Misc. 
Rep.  117,  118,  93  N.  Y.  Su^).  530,  532 : 

"There  Is  nothing  in  the  receipt  to  justify  a  finding  that  the  deposit  was 
given  as  a  penalty,  or  as  liquidated  damages  in  case  of  a  refusal.  It  was 
therefore  a  deposit  as  security  for  actual  damage,  if  any,  sufl'ered  by  the  de- 
fendant by  reason  of  plaintiff's  default  No  such  damage  was  pleaded  or 
shown." 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered. 
Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 
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HANCOX  T.  AFFLSrrON  et  aL 
(Sapreme  Conrt,  Appellate  Term.    December  21,  1905.) 

BviDBNOB— Pabol  Amwewomq  WBixmo. 

Where  on  a  proposed  contract  of  sale  of  land  was  Indorsed  an  agree- 
ment to  pay  the  broker  procuring  the  sale  a  further  commission  "at  time 
and  place  of  passing  title  to  above-described  property,"  evidence  is  admissi- 
ble to  prove  an  oral  agreement  between  the  broker  and  vendor,  imposing 
as  a  condition  of  the  payment  of  the  commission  tha,t  the  purchaser  should 
teke  title. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20,  Cent  Dig.  BTidence.  i  2041.] 

Appeal  from  Mtmidpal  Court,  Borough  of  Matihattan,  Tenth  Dis- 
trict. 

Action  by  Joseph  W.  Hancox  against  Robert  Appleton  and  others. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Brewster  fr  Parries,  for  appellants. 
William  S.  Bennett,  for  respondent. 

BISCHOFF,  J.  The  complaint  alleged  the  making  of  an  agreement 
to  pay  the  plaintiff  $250  for  services,  and,  crediting  Uie  defendant  with 
$125,  demanded  judgment  for  the  balance.  The  answer  set  up  the  fact 
that  the  services  were  rendered  as  broker  to  effect  the  sale  of  defend- 
ant's property ;  that  the  promise  to  pay  $250  was  made  upon  the  plain- 
tiff's agreement  to  procure  one  Miller  as  the  purchaser,  who  was  to  give 
his  bond,  secured  by  mortgage,  for  a  part  of  the  purchase  money ;  and 
that  the  plaintiff  did  not  perform  this  condition.  At  the  trial  the 
plaintiff  offered  in  evidence  a  writing,  signed  by  one  of  the  defendants 
and  indorsed  upon  a  form  of  proposed  contract  of  sale,  in  which  Mil- 
ler was  named  as  the  purchaser  as  follows; 

"I  agree  to  pay  J.  W.  Hancox  a  further  commission  of  |126  at  time  and 
place  of  passing  titie  to  above^escribed  property." 

The  defendants  then  endeavored  to  prove  the  oral  agreement  set  up 
in  their  answer,  imposing  a  condition  Uiat  Miller  should  take  title ;  but 
the  evidence  was  excluded  upon  the  ground  that  the  writing  contained 
the  entire  contract  and  could  not  be  enlarged  or  altered  by  parol  This 
ruling,  in  our  view,  was  error  which  calls  for  a  new  trial.  The  writing 
itself  referred  to  the  proposed  contract  of  sale  upon  which  it  was  writ- 
ten, and  whether  the  promise  to  pay  commissions  "at  time  and  place 
of  passing  title"  depended  upon  a  purchase  by  the  person  named  as  the 
proposed  vendee  is  a  matter  which  this  writing,  while  suggesting, 
did  not  completely  express.  Thus  it  was  proper  to  show  the  circum- 
stances surrounding  the  agreement  in  order  to  identify  this  condition, 
consistently  with  the  writing,  as  one  which  was  intended  to  attach  to  the 
words  "passing  title,"  in  accordance  with  the  agreement  of  the  parties, 
and  the  actual  understanding  so  far  was  provable  by  parol,  for  the 
writing  was  incomplete  and  by  no  means  necessarily  expressive  of  the 
whole  agreement.    Browne  on  Parol  Evidence,  §  50,  and  cases  cited. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellants 
to  abide  the  event.   All  concur. 
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STONB   T.   PLAUT   et  aL 
(Sniweme  Court  Appellate  Term.    Deoember  21,  1906.) 

PBINOtPAL  AND  AOKNIV-COUUISSIONB  OF  AOEITT. 

Where  an  agent  was  engaged  to  procure  a  loan  of  not  leea  than  $220.- 
000,  but  failed  to  secure  anything  better  than  an  offer  of  $210,000.  and, 
this  not  being  accepted,  be  abandoned  the  matter,  he  was  not  entitled  to 
commissions  when  his  principal  subsequently  took  a  loan  of  $200,000 
from  the  same  party. 

[Bd.  Note. — ^For  cases  In  point,  see  Tol.  8,  Cent  Dig.  Brokers,  f|  74, 
86,  8d,  M.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Samuel  H.  Stone  against  Albert  Plaut  and  others.    From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 
Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN.  JJ. 

Henry  Brill,  for  appellant 

Frederick  W.  Hinrichs,  for  respondents. 

BISCHOFF,  J.  In  our  opinion  the  plaintiff  was  properly  nonstuted, 
and  the  judgment  should  be  affirmed.  Engaged  to  procure  a  loan  of 
not  less  than  $226,000  or  $220,000,  the  plaintiff's  efforts  failed  to  secure 
an)rthing  better  than  a  tentative  offer  of  $210,000 ;  and,  this  not  being 
accepted,  he  admittedly  abandoned  his  interest  in  the  matter,  as  appears 
from  his  own  letter.  Thereafter  the  defendants  took  the  loan  at  $200,- 
000  from  the  party  with  whom  the  plaintiff  had  negotiated,  but  this 
gave  him  no  cause  of  action  for  commissions.  He  had  been  employed 
to  obtain  a  loan  at  or  above  a  minimum  limit,  which  he  failed  to  do,  and 
the  defendants,  acting  upon  his  written  disclaimer  of  further  employ- 
ment, proceeded  to  obtain  a  substantially  smaller  loan  themselves. 
Here  is  no  reasonable  suggestion  of  bad  faith,  and  a  verdict  for  the 
plaintiff  would  have  been  quite  without  support  in  the  evidence.  That 
upon  the  facts  presented  the  broker  has  no  claim  to  commissions  is  a 
proposition  well  settled  bv  authority.  Donovan  v.  Weed,  182  N.  Y. 
43,  74  N  E.  563 ;  Sibbald'v.  Bethlehem  Iron  Works,  83  N.  Y.  878,  38 
Am.  Rep  441. 

Judgment  afHrmed,  with  costs.    All  concur. 


OIONEIiLA  V.  NEW  TORE  CITY  ET.  00. 

(Supreme  Court  Appellate  Term.    December  21,  1905.) 

QAxmsa — AcTiona— WooHT  of  Etidenoe. 

In  an  action  against  a  street  railway  for  Injuries  to  a  passengH',  caused 
by  the  premature  starting  of  the  car  while  the  passenger  was  attempting 
to  board  It  a  verdict  for  plaintiff  held  against  the  weight  of  the  evi- 
dence. 

[Kd.  Note. — For  cases  in  point  see  vol.  9,  Cent  Dig.  Carriers,  f  ISIB.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 
Action  by  Giovanni  Gionella  against  the  New  York  City  Railway 
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Company.    From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 
Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant 
Thomas  J.  O'Neill,  for  respondent 

BISCHOFF,  J.  An  examination  of  the  record  compels  the  con- 
clusion that  the  verdict  was  rendered  without  due  regard  to  the 
cogency  of  the  proof  and  that  the  jury  could  not  have  based  their 
finding  upon  the  greater  weight  of  evidence.  The  asserted  negligence 
of  the  defendant  was  in  the  premature  starting  of  the  car  while  the 
plaintiff  was  attempting  to  board  it,  and  the  plaintiff  testified  that  the 
car  had  come  to  a  stop  at  the  signal  of  his  friend  Poretti,  who  boarded 
it  before  him.  Poretti  also  stated  that  he  had  preceded  the  plaintiff 
and  had  boarded  the  car ;  but,  having  gone  on  to  testify  that,  when  the 
plaintiff  fell,  he  (the  witness)  ran  after  the  car  for  two  blocks,  he 
found  it  proper  to  explain  that  he  had  not  boarded  it  at  all.  Poretti's 
testimony  as  a  corroborating  witness  was  certainly  not  impressive  to 
say  the  least,  and  the  plaintiff's  account  of  the  position  of  the  car,  in 
relation  to  the  elevated  railway  pillars,  at  the  time  of  his  fall,  is  quite 
inconsistent  with  his  statement,  somewhat  obscurely  framed,  that  he 
fell  because  of  the  starting  of  the  car. 

Two  totally  disinterested  witnesses  corroborated  four  employes  of 
the  defendant  in  their  testimony  to  the  effect  that  the  plaintiff  had  safely 
taken  passage,  but  thereafter  tried  to  change  his  seat  and  came  in 
contact  with  a  pillar  of  the  elevated  railway  when  walking  on  the  run- 
ning board  of  the  car ;  thus  being  caused  to  lose  his  balance.  In  this 
account,  it  may  be  noted,  plaintiff's  Avitness  Poretti  appeared  to  a^ree 
when  stating  the  actual  cause  of  the  plaintiff's  fall.  Unless  the  jury 
attempted  to  hold  the  defendant  upon  some  ground  of  negligence  in- 
consistent with  the  pleadings,  the  charge  of  the  court,  and  the  general 
theory  of  the  trial,  it  is  clear  that  they  failed  to  give  due  weight  to  the 
evidence  before  them,  and  substantial  justice  calls  for  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event   All  concur. 


DRIOOS  ▼.  INTERBOROUGH  R.4.PID  TRANSIT  CO. 

(Supreme  Cioort  i4>pellate  Term.    December  21,  1906.) 

C AMsaaa— Is JWiKa  to  Pasbknoeb'b  Cujthino — Suiticikitot  of  Etidknob. 

In  an  action  against  a  street  railroad  for  Injuries  to  a  passenger'a  dress, 
caused  by  Its  coming  In  contact  with  a  hinge  of  tbe  gate  of  the  car,  which 
was  smeared  with  grease,  evidence,  as  to  tbe  condition  of  the  gate,  that 
it  was  unusnal  and  not  to  be  guarded  against  by  passengers,  that  it  was 
the  cause  of  the  injury,  and  that  the  gate  was  immediately  controlled  by 
defendant's  servant,  so  as  to  raise  an  Inference  of  notice  to  defendant  of 
its  condition,  was  suflSdoit  to  establish  defendant's  liability. 

[Ed.  Note.— For  cases  In  point,  see  vol.  9,  Cent  Dig.  Carriers,.  |  122L] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict 
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Action  by  Marie  Etienne  Driggs  a^nst  the  Interborough  Rapid 
Transit  Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

.    George  R.  Coughlin,  for  appellant 
Edward  M.  Bliven,  for  respondent. 

PER  CURIAM.  The  cause  of  action  for  n^ligence  was  supported  by 
evidence  that  the  hinge  of  the  gate  upon  the  car  was  smeared  with 
grease,. that  the  condition  was  an  unusual  one,  hence  not  to  be  guarded 
against  by  passengers,  and  that  the  presence  of  this  gp-ease  was  the  cause  of 
the  injury  to  the  plaintiff's  dress.  In  view  of  the  fact  that  the  gate  was 
immediately  controlled  by  the  defendant's  servant,  stationed  1^  it,  the 
inference  of  notice  of  tiie  condition  was  readily  permissible,  and  the 
omission  of  reasonable  care  in  thus  maintainii^  die  car,  for  the  purpose 
for  which  passengers  were  invited  to  use  it,  was  sufSciently  established. 
The  award  of  damages  for  the  injury  to  die  garment  was  well  within 
the  proof. 

Judgment  affirmed,  with  costs. 


ORIMMINS  ▼.  UNITED  ENGINEERINQ  ft  COI'TTRACrnNO  CO. 
(Snpreme  Oonrt,  Appellate  Tom.    December  21,  1906.) 

1.  Nbouoknck— Actions — Pusajjino— Vahianck. 

In  an  action  against  a  contractor  for  injuries  canaed  by  falling  Into  an 
excavation,  wbwe  the  negligence  charged  was  defendant's  failure  to 
guard  an  excavation  made  by  it  on  private  property  adjacent  to  the 
highway,  there  conld  be  no  recovery  on  evidence  which  showed  that  the 
excavation  was  some  three  or  five  feet  distant  from  the  highway,  and  that 
plaintiff  did  not  Inadvertently  wander  from  the  highway,  but  left  it  de- 
liberately and  knowingly,  although  it  was  further  shown  that  the  private 
land  on  which  the  excavation  was  made  was  used  by  the  public  as  a  cross- 
ing. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87,  Coat  Dig.  Negligence,  f  212.] 

2.  Pleadihg— Isstncs— Vabiancb— Waiveb. 

In  an  action  against  a  contractor  for  injuries  caused  by  falling  Into 
an  excavation  made  by  It  on  private  property  adjacent  to  a  highway,  per- 
mitting the  introduction  of  evidence  that  the  property  was  used  by  the 
public  as  a  crossing  did  not  constitute  a  consent  to  the  litigation  of  a  new 
issue  of  negligence,  where  the  evidence  of  such  use  was  stated  by  plain- 
tiff to  be  merely  explanatory  of  the  situation  and  locality. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  |  13S1.] 

8.  nkolioeitcb— dutiks  towabd  liloehsees— psbsons  not  oohkkctxd  with 
License. 

The  act  of  the  owner  at  land  in  permitting  the  public  to  use  It  as  a 
crossing  does  not  impose  on  a  contractor  engaged  in  excavating  the  land 
the  duty  of  guarding  the  excavation  for  the  protection  of  the  public, 
in  the  absence  of  anything  to  connect  him  with  the  license  given  to  the 
public. 

[Ed.  Note.— For  cases  in  point,  see  voL  87,  Cent.  Dig.  Negligence,  K  6^ 
66-«8.] 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  District. 
Action  by  Michael  J.  Crimmins  against  the  Uniteid  Engineering  & 
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Contracting  Company.    From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.    Affirmed. 
Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

John  C.  Hollenback,  for  appellant 
Theodore  H.  Lord,  for  respondent. 

BISCHOFF,  J.  The  defendant  was  sought  to  be  held  liable  for  its 
n^ligence  in  failing;  to  light  or  ^ard  an  excavation  made  by  it  on 
private  property  adjacent  to  the  highway,  and  the  complaint  was  dis- 
missed at  the  close  of  the  plaintiff's  case.  This  ruling,  upon  the  proof 
submitted,  was,  in  our  opinion,  clearly  sound.  TTie  excavation  was  dis- 
tant from  the  sidewalk  some  three  or  five  feet,  according  to  the  dif- 
ferent witnesses,  and,  while  it  may  be  that  a  pedestrian  who  had  un- 
intentionally deviated  from  the  sidewalk — excusably,  because  of  the 
darkness — could  have  recovered  for  an  injury  caused  by  the  proximity 
of  the  excavation  (Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175), 
the  plaintiff's  claim,  as  developed  by  the  proof,  is  founded  upon  no 
such  principle  of  liability.  He  did  not  wander  from  the  strict  lines  of 
the  highway.  He  left  it  deliberately,  and  fell  into  the  excavation  which  he 
found  at  a  place  known  to  him  not  to  be  the  highway.  The  question,  there- 
fore, whether  this  excavation  should  have  been  guarded  in  the  exer- 
cise of  reasonable  care  for  the  safety  of  persons  using  the  street  was 
not  in  the  case,  and  this  was  the  measure  of  the  defendant's  duty,  as 
indicated  by  the  averment  of  negligence  in  the  complaint. 

The  proof  that  the  private  land  was  used  by  the  public  for  the  pur- 
poses of  crossing  would  have  a  bearing  upon  the  plaintiff's  contrib- 
utory negligence,  or,  in  an  action  against  the  owner  of  the  land, 
upon  the  main  question  of  negligence ;  but  it  had  no  bearing  upon  the 
negligence  of  this  defendant  under  the  allegations  of  the  complaint, 
nor  was  a  new  issue  of  negligence,  upon  this  theory,  litigated  by  con- 
sent, since  the  evidence  of  the  license  to  use  this  unfenced  lot  was 
stated  by  the  plaintiff  to  be  merely  explanatory  of  the  situation  and 
locality. 

Again,  there  was  nothing  to  connect  this  defendant  with  the  license 
given  by  the  owner  of  the  land,  whether  by  notice  or  otherwise,  and 
its  duty  of  guarding  the  excavation  for  the  protection  of  the  licensees, 
was  not  apparent  from  anything  which  the  proof  suggested. 

The  complaint  was  properly  dismissed  for  failure  of  proof,  and  the 
judgment  is  therefore  affirmed,  with  costs.    All  concur. 


OBIFPIN  V.  ARI/t. 

(Supreme  Court,  Appellate  Term.    December  21,  lOOS.) 

Abstbaots  of  Titus— E'SAHmATioN—GONTBACTa — Pebfobmancb. 

Where  defendant  employed  plaintiff  to  search  a  title,  the  woifc  "to  be 
done  and  completed  in  about  two  weeks,"  and  the  work  was  not  completed, 
even  in  semblance,  within  sncb  time,  and  defendant  notified  plaintiff 
three  days  after  the  two  weeks  expired  that,  as  be  bad  but  two  days  be- 
fore making^  final  payment,  he  ought  to  have  the  report  by  that  time  to  be 
of  any  value,  there  was  no  mffldent  performance  of  the  contract  to  Justi- 
fy a  recovery. 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Henry  P.  Griffin  against  Willian  H.  Arlt  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Max  P.  Arlt,  for  appellant 
Stephen  J.  Stilwell,  for  respondent. 

PER  CURIAM.  While  the  trial  justice  may  have  justifiably  de- 
termined employment  of  the  plaintiff's  assignors  by  the  defendant,  it 
was,  as  alleged,  for  services  in  the  searching  of  title,  "to  be  done  and 
completed  in  about  two  weeks."  This  work  was  admittedly  not  com- 
pleted within  the  agreed  time,  nor  later,  even  in  semblance,  under  cover 
of  "we  report,"  in  their  letter  of  February  23,  1905,  to  the  defendant, 
who  had  notified  them  three  days  after  the  two  weeks  had  passed 
that,  having  only  a  couple  of  days  before  making  final  payment,  he 
ought  to  have  report  by  that  time  to  be  of  any  value.  The  evidence 
did  not  warrant  judgment  in  favor  of  the  plaintiff. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


(UO  App.  DiT.  B2J 

BUCK  ▼.  HOUGHTALING  et  aL 

(Saprem«  Coart  Appellate  DiTlsion,  Second  Department    December  29,  1906.) 

1.  BbOEXRS — PUBCHASEB  ON  PBnfOIPAI.'B  AOOOUNT— RaTXTICATION  OF  ACT. 

One  who  sold  short  tbrongb  a  broker  ratified  the  act  of  the  broker  fn 
buying  shares  on  ber  accoimt  on  a  rising  market  where,  aubseqnoit  to 
the  pnrcbase,  she  was  Informed  thereof  by  the  broker,  and,  while  pro- 
testing that  she  did  not  think  the  broker  bad  acted  properly  or  within 
his  rights,  acquiesced  In  the  accounts  and  accepted  the  statements  of  In- 
debtedness arising  out  of  tbe  transaction  furnished  her  by  the  broker, 
made  arrangement  for  the  liquidation  of  the  indebtedness,  and  ultimately 
discharged  it  in  accordance  with  such  arrangement. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  8,  Cent.  Dig.  Brokers,  f  29.] 

2.  Patmewt— Rbcovkbt  of  Payments — Gbounds— Ddress. 

Where  a  stockbroker  purchased  stock  on  a  rising  market  to  close  out  a 
short  account  of  a  customer,  and  the  customer  afterwards  deposited  otber 
shares  of  stock  with  the  broker  as  collateral  security  for  the  sum  due  the 
latter  on  account  of  tbe  purchase,  the  fact  that  the  stock  pledged  as  col- 
lateral was  in  peril  of  sale  in  case  the  customer  defaulted  in  tbe  payment 
of  the  Indebtedness,  according  to  tbe  agreement  under  which  the  stock 
was  pledged,  did  not  In  the  absence  of  a  threat  by  the  broker  to  sell  the 
stock  In  violation  of  the  agreement  constitute  duress  In  making  the  pay- 
ments. 

3.  Sams— AonoNs— BuBDEN  of  Pboof. 

Where  collateral  is  pledged  to  secure  the  payment  of  money,  the  bur- 
den is  on  the  pledgor  to  show  that  payments  made  by  him  are  extorted 
frcnn  him  by  threat  of  an  illegal  sale  of  tbe  collateral. 

4.  CONTBAOTS — VALroiTY   OF   ASSENT— DUBESS — ^WAITER. 

Duress  in  the  procurement  of  a  contract  is  walred  by  three  years' 
silence  and  acquiescence  in  tbe  contract  without  giving  any  indicatton  of 
repudiation  thereof. 

[Ed.  Note.— For  oases  in  point  see  voL  11,  C«it  Dig.  Contracts,  f  1183.] 
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8.  Saicb — What  CJonstittjtbs  Bubess. 

Where  8t(xHc  was  deposited  with  a  brokw  as  margin  for  a  short  sale 
of  other  stock,  and  the  broker  bought  stock  on  a  rising  market  to  close 
out  the  short  account,  the  retention  of  the  margin  by  the  broker  as  col- 
lateral for  the  balance  due  on  the  shmrt  account  did  not  constitute  duress, 
compelling  the  customer  to  ratify  the  closing  of  the  account  by  the  broker, 
where  the  latter  did  not  sell  or  threaten  to  sell  the  stock,  and  did  not  use 
the  poB8es8i<m  of  the  stodc  as  a  means  to  compel  the  making  of  the  ratify- 
ing agreement,  but  such  agreement  was  made  voluntarily  by  the  customer, 
who  also  agreed  to  permit  the  stock  to  remain  in  the  broker's  hands  as 
security  for  the  performance  of  the  ratifying  agreement 

Appeal  from  Trial  Term,  Kings  Coutity. 

Action  by  Henrietta  L.  Buck  against  Warren  R.  Houghtaling  and 
another.  From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Argued  before  BARTLETT,  TENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Roger  Foster,  for  appellant. 
John  Notman,  for  respondents. 

JENKS,  J.  On  May  6,  1901,  the  plaintiff  ordered  the  defendants, 
who  are  stockbrokers,  to  sell  "short"  100  shares  of  Northern  Pacific 
Railway  Company  Stock.  The  maricet  went  against  the  plaintiff,  and 
upon  demand  she  increased  her  "margin"  of  $1,500,  deposited  on  May 
6th,  by  a  further  sum  of  $1,600.  On  May  9th,  the  opening  price  oi 
this  stock  was  170 ;  at  11  a.  m.  it  increased  to  700  and  more ;  between 
12 :45  p.  m.  and  2  p.  m.  it  decreased  to  500,  and  thereafter  fluctuated 
between  that  figure  and  325,  which  was  the  price  at  the  closing  of  the 
Stock  Exchange.  On  May  9th  at  some  time  before  noon  the  defendants 
bought  100  shares  of  this  stock  on  account  of  the  plaintiff  at  300.  The 
plaintiff  asserts  that  such  purchase  was  made  without  instruction  from 
her  or  previous  notice  to  her  or  any  further  remand  for  margin  upon 
her.  She  sues  to  recover  the  sum  which  she  has  paid  in  settlement 
of  the  account.  Assuming  that  the  purchase  of  the  stock  on  May  9th 
was  a  wrongful  act,  I  am  of  opinion  that  the  plaintiff  ratified  it.  Mr. 
Drakeley,  an  employ^  of  the  defendants,  was  her  adviser  in  her  venture, 
and  her  medium  of  communication  with  them  in  several  instances. 
She  testifies  that  after  the  defendants  had  bought  the  stock  on  her  ac- 
count she  received  the  information  by  telephone,  and  that  she  saw  Mr. 
Drakeley  that  evening,  and  then  said  that  she  didn't  think  there  was 
anything  right  about  it,  and  Mr.  Drakeley  said  that  she  would  have 
to  pay.  Soon  after  she  received  from  the  defendants  a  written  state- 
ment of  the  purchase,  with  details,  dated  May  9,  1901.  This  venture, 
beginning  with  the  "short  sale"  on  May  6th,  and  ending  with  the  pur- 
chase on  May  9th,  alone  was  the  basis  of  her  indebtedness  to  the  de- 
fendants. She  could  not  mistake  the  transaction.  On  May  15,  1901, 
she  paid  on  account  to  the  defendants  $5,000 ;  on  July  12,  1901,  $3,000. 
Later  she  instructed  the  defendants  to  sell  100  shares  of  200  shares  of 
certain  stock  deposited  with  them  for  security,  and  to  credit  her  account 
with  the  proceeds,  which  was  done.  On  January  28,  1903,  she  paid 
the  balance  of  $1,780.80.  During  this  period  the  defendants  sent  to 
the  plaintiff  statements  of  her  accotmt  in  detail — on  June  30,  1901, 
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July  1, 1901,  March  1, 1902,  April  14, 1902,  July  15, 1903,  and  Januarj- 
28,  1903.  In  her  letter  dated  July  11,  1901,  inclosing  a  check  for 
$3,000,  she  wrote  that,  if  she  figured  correctly,  the  defendants  had 
charged  her  6  per  cent,  instead  of  4,  "as  Mr.  Draiceley  said  they  would 
do."  "My  understanding  with  him  is  that  I  am  to  have  18  months 
to  pay  the  balance  due  to  you,  partial  payments  to  be  made  as  con- 
venient during  that  time ;  that  you  are  to  charge  me  4  per  cent,  interest ; 
also,  that  you  are  not  to  sell  my  securities  unless  I  fail  to  pay  you  at 
the  end  of  the  18  months,  and  not  even  then  without  giving  me  notice 
thereof."  The  defendants  answered  on  July  17th,  acknowledging 
the  check,  admitting  the  error  in  the  interest  charge,  and  then  wrote : 

"We  will  carry  the  balance  due  ua,  and  against  whlcb  yon  have  given  ns  u 
security  two  htmdred  (200)  shares  of  United  Shoe  Machinery  Co.'s  stock, 
worth  now  about  36,  18  months,  or  until  January  1,  1903,  and  not  sell  ronr 
Hecurltles  before  that  time,  and  not  then  without  notice  to  you,  provided  that 
In  the  meantime,  should  the  security  decline  In  value,  you  will  give  ua  ad- 
ditional collateral  to  protect  us  against  loss,  should  we  have  occasion  to  ask 
you  for  it.  Tou  can,  at  your  convenience  at  any  time  make  payments  <»i  your 
Indebtedness,  and  at  any  time  upon  the  full  payment  of  your  debt  we  will  re- 
turn your  securities  to  you." 

On  January  9, 1903,  the  defendants  wrote  to  Hit  plaintiff: 

"Referring  to  your  letter  of  July  17,  1901,  as  the  time  which  we  agreed  upon 
to  carry  your  debit  balance  will  shortly  expire,  we  would  be  very  much  obliged 
if  you  would  Indicate  to  ns  what  you  wopld  like  to  do  in  regard  to  the  settle- 
ment of  the  balance  due  us,  amounting  to  $1,807.01,  and  against  which  we 
hold  one  hundred  (100)  shares  of  United  Shoe  Machinery  atock." 

On  January  11,  1903,  the  plabtiff  answered  that  she  would  settle 
the  account  immediately  after  the  15th  of  the  month,  and  asked  them, 
if  that  was  satisfactory,  to  send  her  a  statement  in  full.    On  January 

1+th  she  wrote: 

"Will  you  please  send  me  a  full  statemo^t  of  the  entire  account  as  it  ap- 
I>ears  on  your  books  from  the  date  when  the  indebtedness  was  contracted,  in- 
cluding all  debits  of  interest  and  payments  by  me?  Just  as  soon  as  I  can  ex- 
amine and  find  it  correct,  I  will  send  check  for  balance  due  you." 

On  June  12th  the  defendants  sent  the  statement,  and  on  January 
26th,  the  plaintiff  wrote : 

"I  have  made  an  examination  of  your  account,  and,  computing  the  Interest 
on  the  basis  of  your  flgiu-es,  I  make  the  amount  due  yon  $1,798.80.  I  Inclose 
with  this  a  copy  of  your  statement  as  I  have  made  It  up.  If  you  find  it  cor- 
rect, and  will  send  one  of  your  clerks  to  my  house  on  Wednesday  morning  next 
with  my  U.  S.  M.  stock,  I  will  give  you  the  amount" 

The  plaintiff  also  testifies : 

"Before  I  wrote  Houghtallng  &  Co.,  telling  them  that  I  had  made  an  exam- 
ination of  the  account,"  etc. 

There  is  no  evidence,  save  the  bit  of  testimony  of  her  cc»nplaint  to 
Mr,  Drakeley  when  she  first  heard  of  the  sale,  that  she  ever  made  any 
complaint  or  objection  in  any  way  or  at  any  time  to  the  defendants. 
She  did  not  repudiate  the  accounts,  but  accepted  them.  She  did  not 
challenge  the  act  of  purchase,  but  she  confirmed  it  With  ftill  knowl- 
edge tlmt  the  purchase  of  May  9th  was  the  sole  basis  of  any  indetrted- 
ness  to  the  defendants  she  acknowledged  the  debt,  agreed  to  pay  it, 
and  did  pay  it  in  accord  with  her  agreement    I  thidc  a  ratification 
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of  the  purchase  of  May  9th  is  plain.  Gilktt  v.  Whiting,  141  N.  Y.  71, 
li5  N.  E.  939,  38  Am.  St.  Rep.  762.  The  remark  to  Mr.  Drakeley,  made 
on  the  day  or  evening  of  the  purchase,  cannot  save  the  plaintiff,  in 
view  of  her  long-continued  course  of  acquiescence  in  the  accounts, 
acceptance  of  the  statements,  acknowledgment  of  her  indebtedness, 
and  discharge  of  that  obligation.  Nor  do  I  think  that  the  plaintiff  is 
materially  aided  by  her  testimony  to  the  effect  that,  when  she  sent  her 
statement  of  correction  to  the  defendants,  she  "did  not  believe  they 
had  a  right  to  buy  in  the  Northern  Pacific  stock  on  my  account."  Acts 
of  ratification  cannot  be  avoided  by  a  belief  that  the  act  ratified  was 
wrong,  else  thoughts  would  nullify  acts.  On  the  other  hand,  if  she 
thought  the  purchase  was  wrong,  she  cannot  now  protest  that  she  was 
ignorant  of  the  character  of  the  act,  in  palliation  of  her  conduct  in 
ratification.    In  Gillett  v.  Whiting,  supra,  the  court,  per  Finch,  J.,  said : 

"Passing  by  some  trivial  objections  based  on  tbe  form  of  answers  made, 
we  come  to  the  exception  to  the  court's  refusal  to  charge  that,  'to  make  the  de- 
fendant liable  for  a  ratification  of  an  unlawful  sale,  It  must  appear  to  tbe 
satisfaction  of  the  jury  that  he  knew  his  legal  rights.'  What  rights  were  re- 
ferred to,  or  how  the  plaintiff  was  to  prove  the  extent  of  defendant's  legal 
knowledge,  we  are  not  told,  nor  why  tbe  latter,  instead  of  asserting  ignorance, 
explicitly  declared  that  he  knew  plaintiff  had  violated  bis  contract  by  selling 
bis  (defendant's)  property.  No  ground  existed  for  such  a  charge,  evea  if 
in  any  conceivable  case  it  could  be  justified.  It  cannot  be  necessary  to  argue 
seriously  that  there  was  no  error  in  tbe  court's  refusal." 

But  the  learned  and  able  counsel  for  the  appellant  insists  that  the 
plaintiff  may  complain  of  duress,  in  that  the  payments  made  from  time 
to  time  in  discharge  of  the  account  were  compulsory  because  necessary 
in  order  to  save  her  stock,  which  was  deposited  with  the  defendants 
as  security  from  sale  by  them ;  and  we  are  cited  to  Stenton  v,  Jerome, 
54  N.  Y.  480,  as  conclusive  authority.    The  plaintiff  testifies : 

"How  much  money  I  gave  tbem  I  couldn't  quite  say.  I  think  there  Is  an 
account  of  it  there.  Looking  at  this  statement  of  account,  it  was  $3,500,  I 
think,  and  I  subsequently  deposited  with  tbem  some  shares  of  stock.  I 
think  there  were  200  shares  of  United  Shoe  Machinery.  I  think  that  was 
deposited  tbe  next  day  after  the  sale.  •  •  •  I  didn't  pay  this  money  [re- 
ferring to  the  payments  on  account  of  tbe  indebtedness]  all  at  once.  I  paid 
it  in  installments.  I  deposited  yflth  tbem  some  security,  the  shares  of  stock 
that  I  spoke  of— 200  shares,  I  think  tbey  were— of  the  United  Shoe  Macbinery 
stock." 

It  appears,  then,  that  this  stock  was  not  "margin"  to  protect  the 
plaintiff  in  her  "short  sale"  of  100  shares  of  the  Northern  Pacific  stock, 
but  was  a  deposit  as  security  ,for  the  indebtedness  which  she  had  in- 
curred as  the  result  of  the  purchase  by  the  defendants  on  her  account 
on  May  9,  1901.  The  agreement,  as  indicated  by  the  correspondence 
and  the  course  of  the  parties,  was  that  such  stock  should  remain  with 
the  defendants  as  security,  that  the  plaintiff  would  pay  off  her  indebted- 
ness by  installments,  and  that  the  stock  would  not  be  sold  save  on  her 
default  and  after  due  notice  to  her.  If  this  were  the  agreement,  of 
course  she  had  to  keep  her  part,  and  of  course  the  payments  which 
she  would  now  recover  were  made,  in  a  sense,  "to  save  her  stock." 
The  stock  was  not  in  peril  of  sale  by  the  defendants  so  long  as  she 
kept  her  agreement    If  she  did  not,  she  agreed  that  it  might  be  sold 
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by  them.  I  cannot  see  how  the  existence  of  this  right  contingent 
on  her  default  constituted  duress.  It  is  not  pretended  that  the  defend- 
ants ever  threatened  to  depart  from  their  agreement  by  selHi^  the  stock 
in  violation  of  the  conditions  of  its  deposit.  There  might  be  duress 
if  the  defendants  had  threatened  to  sell  the  stock  when  they  had  no 
right  to  the  money  to  be  paid  pursuant  to  this  agreement.  Briggs  v. 
Boyd,  56  N.  Y.  289.  In  such  case  the  onus  is  upon  the  plaintiff  to 
show  that  he  did  not  owe  the  money,  but  that  it  was  extorted  from  him 
by  threat  of  an  illegal  sale.  Id.  But  in  this  case  the  plaintiff,  coming 
into  court  with  her  plea  of  duress,  is  met  b^  her  ratification  of  the  act 
on  which  her  indebtedness  is  based,  which  indebtedness  is  the  subject 
of  an  agreement  that  made  a  sale  of  the  stock  possible  only  in  the  event 
of  her  violation  of  that  agreement.  And  further,  so  far  as  the  agree- 
ment itself  is  concerned,  there  is  ample  proof  that  any  duress,  if  duress 
there  were,  was  waived.  In  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.)  vol. 
6,  p.  21,  it  is  said,  with  citation  of  many  authorities : 

"Where  a  contract  is  songbt  to  be  avoided  as  procured  iind»  duress,  tbe 
party  wronged  must  proceed  promptly.  If  be  remains  silent,  keeps  tbe 
property  received,  or  recognizes  the  contraot  by  mailing  payments  tbereon, 
he  will  be  held  to  have  waived  the  duress." 

In  O.  P.  R.  R.  Co.  v.  Forrest,  128  N.  Y.  83,  28  N.  E.  137,  the  court 
say  (page  93  of  128  N.  Y.,  page  139  of  28  N.  E.)  : 

"One  entitled  to  repudiate  a  contract  on  the  ground  of  duress  should,  like 
one  who  attempts  to  repudiate  a  contract  on  the  ground  of  fraud,  act  promptly." 

The  agreement  was  made  in  1901.  There  is  not  a  vestige  of  proof 
of  repudiation  of  this  agreement  contemplating  the  discharge  of  the 
indebtedness,  save  as  it  is  indicated  by  this  action  begun  on  May  1, 
1904. 

Even  if  the  stock  had  been  originally  deposited  as  margin  for  the 
short  sale,  there  is  not  sufficient  proof  that  the  defendants  exercised 
any  duress.  They  did  not  sell,  or  threaten  to  sell,  the  stock  to  recoup 
them  for  the  purchase.  They  did  not  use  the  possession  of  the  stock 
as  a  means  to  compel  the  making  of  the  agreement  for  the  discharge 
of  the  indebtedness.  On  the  contrary,  they  retained  possession,  and 
it  became  the  subject  of  the  subsequent  agreement  whereby  the  plaintiff 
on  the  one  hand  affirmed  the  indebtedness,  agreed  to  pay  it,  and  also 
agreed  that  the  stock  should  remain  in  the  defendants'  hands  as  security 
for  her  performance,  with  the  right  of  sale  in  them  upon  notice,  in  case 
of  her  default.  Stenton  v.  Jerome,  supra,  does  not  apply,  for  the 
reason  that  there  was  a  finding  in  that  case  that  Stenton  did  not  assent 
to  the  account.  The  controlling  rule  in  that  case  is  found  in  the  sen- 
tence quoted  in  the  opinion  from  Harmony  v.  Bingham,  1  Duer,  209 : 

"If  a  party  has  in  his  possession  goods  or  other  pr<4)erty  belonging  to  u- 
otber,  and  refuse  to  deliver  such  property  to  that  other,  unless  the  latter  pays 
him  a  sum  of  money  which  he  has  no  right  to  receive,  and  the  latter,  in  order 
to  obtain  possession  of  bis  property  pays  that  sum,  the  money  so  paid  ii  ■ 
payment  by  compulsion." 

But,  if  I  have  construed  the  effect  of  the  course  and  the  conduct  of 
the  plaintiff  in  her  deaUngs  with  the  defendants  after  the  purchase 
rightly,  there  was  no  refusal  to  deliver  this  stock  by  the  defendants, 
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unless  the  plaintiff  paid  them,  a  sum  of  money  which  they  had  no  right 
to  receive ;  and  therefore  the  authority  cited  does  not  apply  to  the  facts 
in  this  case. 
I  advise  affirmance  of  the  judgment,  with  costs.    All  concur. 


(110  App.  Dlv.  13.) 

PEACE  T.   McADOO,  Police  Com*r. 

(Supreme  Court,  Appellate  DMslon,  Second  Department    December  29,  1906.) 

BfimioipAL  CoBPoaAtioKS — Stbxets— RBoin.ATioiT  or  TBAmo— PowKB  or  Po- 
ucK  CoKifiBsioinaL 

Greater  New  York  Charter,  liaws  1901.  p.  127,  c.  466,  g  300,  anthorlzlng 
tbe  police  commissioner  to  make  rales  for  the  administration  of  his  de- 
partment, and  section  315  (page  136),  making  it  tbe  duty  of  tbe  police 
dqmrtment  to  regulate  the  movement  of  teams  and  ▼ehicles  In  streets,  do 
not  give  the  police  commissioner  power  to  prohibit,  by  general  rale,  the 
movement  of  any  teams  or  vehicles  in  parts  of  cotaiP  streets. 

[Ed.  Note. — For  cases  In  point,  see  vol.  86,  Cent  Dig.  Municipal  Cor- 
porations, it  1509-1614.] 

Bartlett  and  Woodward,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Ahi  Peace  against  William  McAdoo,  as  police  commis- 
sioner of  the  city  of  New  York.  From  an  interlocutory  'judgment 
in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

See  92  N.  Y.  Supp.  368. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

James  D.  Bell,  for  appellant. 
Sanders  Shanks,  for  respondent 

JENKS,  J.  On  November  16,  1904,  the  police  commissioner  of 
the  city  of  New  York  made  certain  general  rules  for  street  traffic, 
which  in  part  prohibited  generally  the  passage  of  vehicles  in  parts 
of  certain  streets.  The  Special  Term  has  entered  an  interlocutory 
judgment  on  demurrer  which  declares  that  such  part  of  the  rules 
is  null  and  void.  This  is  an  appeal  by  the  police  commissioner 
from  that  judgment. 

Such  rule  is  in  exercise  of  the  police  power  which  primarily  is 
lodged  in  the  state  itself  (New  Orleans  Gas  Company  v.  Louisiana 
Light  Company,  115  U.  S.  650,  6  Sup.  Ct  252,  29  L.  Ed.  516), 
and  which  is  expressed  by  legislative  enactment.  A  police  officer, 
who  is  but  a  public  or  state  officer  vested  with  such  powers  and  duties 
as  are  conferred  by  statute  (WoodhuU  v.  Mayor,  150  N.  Y.  450, 
454,  44  N.  E.  1038),  has,  of  course,  no  inherent  police  power.  The 
Legislature,  as  the  assembly  of  the  sovereign  people,  may  delegate 
such  power  of  legislation  (1  Dillon's  Municipal  Corporations,  141; 
Coole/s  Const  Lim.  172n),  and  frequently  confers  it  upon  the 
local  legislative  body  proper  of  a  municipality.  Freund  on  Police 
Powers,  §  10,  writes: 

"Tbe  exercise  of  the  police  power  for  tbe  protection  of  safety,  order,  and 
morals  oonstitntes  tbe  police  power  In  the  narrower  or  prlmaiy  sense  of  the 
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term.  It  Is  a  power  so  vital  to  the  community  that  It  ts  often  conceded  to 
local  authorities  of  limited  powers.  It  Is  the  police  power  In  this  narrower 
sense  of  the  term  which  the  Supreme  Court  of  the  United  States  concedes  on 
principle  to  states  even  where  Its  exercise  affects  interstate  and  forelgii 
commerce." 

There  are  instances  where  such  power  has  been  delegated  be- 
yond the  strictly  local  legislative  body  of  a  municipality.  People 
ex  rel.  Cox  v.  Special  Sessions,  7  Hun,  214;  People  ex  rel.  Lieber- 
man  v.  Vandecarr,  175  N.  Y.  440,  67  N.  E.  913;  Commonwealth 
V.  Plaisted,  148  Mass.  375,  19  N.  E.  224,  2  L.  R.  A.  142,  12  Am. 
St.  Rep.  666;  and  authorities  cited.  A  reading  of  section  43  of  the 
Greater  New  York  Charter  (Laws  1901,  p.  23,  c.  466),  that  which 
confers  generally  this  power  upon  the  board  of  aldermen,  indicates 
that  there  is  s(»ne  legislative  power  in  the  head  of  the  department  of 
police.  Section  300  of  the  charter  authorizes  the  police  commis- 
sioner to  make,  adopt,  and  enforce  rules  and  regulations  for  the 
government,  discipline,  and  administration  of  his  department,  the 
force,  and  its  members.  The  rule  in  question  is  made  pursuant  ex- 
pressly to  section  315,  which  in  part  provides : 

"It  Is  hereby  made  the  duty  of  the  police  department  and  force  at  all  times 
of  day  and  night,  and  the  members  of  such  force  are  hereby  thereto  empowoed 
*  *  *  to  *  *  *  r^nilate  the  movement  of  teams  and  rehlcles  In  streets, 
bridges,  squares,  parks  and  public  places." 

The  question,  then,  is  whether,  under  these  sections,  the  commis- 
sioner of  police  could  by  general  rule  prohibit  the  movement  of 
teams  and  vehicles  generally  in  parts  of  a  city  street  I  think  that 
he  could  not,  for  the  reason  that  power  to  regulate  is  not  power  to 
prohibit  A  statute  of  delegation  of  powers  is  strictly  construed; 
"any  reasonable  doubt  as  to  the  existence  of  a  particular  power 
being  resolved  against  it"  Endlich,  Cons,  of  Statutes,  §  490.  The 
author  in  this  section  writes: 

"Alike  applicable  to  both  Is  the  principle  that  rales  and  by-laws  ate 
construed  like  other  proTlslons  encroaching  on  ordinary  rights  of  posons. 
They  must  In  pain  of  Invalidity  be  reasonable  and  not  In  excess  of  the  statu- 
tory power  authorizing  them,  or  repugnant  to  that  statute  or  the  geneni 
principles  of  law." 

The  very  idea  of  a  street  imports  the  right  of  the  general  public 
to  pass  and  repass  thereon  throughout  all  part  thereof.  In  people 
V.  Kerr,  27  N.  Y.  188,  194,  the  court  says: 

"The  right  of  the  public— that  is,  of  the  people  of  the  state— In  a  street 
or  highway  is  a  right  of  passage.  In  the  ordinary  use  of  the  highway  It  is 
a  right  to  pass  and  to  repass  over  its  surface  on  foot  or  in  carriages,  at 
pleasure." 

In  Smith  v.  McDowell,  148  111.  61,  35  N.  E.  141,  22  L.  R.  A.  393. 
it  is  said: 

"The  municipality  in  respect  of  its  streets  Is  a  trustee  for  the  general  pub- 
lic, and  holds  them  for  the  use  for  which  they  are  dedicated.  The  funda- 
mental idea  of  a  street  is  not  only  that  it  Is  public,  but  that  it  is  puhUc  in 
all  its  parts  for  free  and  unobstructed  passage  therein  by  all  persons  desiring 
to  use  it" 

When  the  Legislature  confers  upon  one  whose  duties  are  primarily 
executive  a  power  to  deal  with  an  existing  public  right,  every  in- 
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tendment  is  that  the  Legislature  would  preserve  the  ri^ht,  and  not 
thus  afford  a  means  to  destroy  or  to  impair  it.  I  think  that  the 
Legislature  has  preserved  this  right,  in  that  it  has  conferred  the 
power  of  regulation  only.  To  regulate  implies  that  there  exists  the 
subject  which  is  to  be  regulated.  The  right  of  regulation  is  restricted 
to  me  "movement  of  teams  and  vehicles  in  the  streets."  This  expres- 
sion recognizes  the  existence  of  such  a  thing,  and  such  movement  in 
every  part  of  a  street  is  a  public  right.  If,  under  the  guise  of  a 
regulation,  that  movement  is  forbidden  in  any  part  of  a  street,  there 
is,  of  course,  an  impairment  of  the  right — a  pro  tanto  prohibition 
against  its  exercise.  The  following  authorities  sustain  my  inter- 
pretation of  the  words  "to  regulate"  and  of  the  power  conferred 
by  the  right  of  regulation.  Anderson  v.  Willington  (Kan.)  19  Pac. 
719,  2  L.  R.  A.  110,  10  Am.  St.  Rep.  175;  Ex  parte  Patterson 
(Tex.  Cr.  App.)  58  S.  W.  1013,  51  L.  R.  A.  654;  McConvill  v. 
Mayor,  39  N.  J.  Law,  44;  Thousand  Island  Park  Ass'n  v.  Tucker, 
173  N.  Y.  203,  65  N.  E.  975,  60  L.  R.  A.  786 ;  Toronto  v.  Virgo 
(1896)  A.  C.  88;  People  v.  Gadway  (Mich.)  28  N.  W.  101,  1  Am. 
St.  Rep.  578 ;  Andrews  v.  State,  3  Heisk.  166,  8  Am.  Rep.  8.  I  find 
nothing  adverse  in  the  definition  of  Marshall,  C.  J.,  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  6  L.  Ed.  23,  cited  by  the  learned  corporation 
counsel.  The  leameKl  Chief  Justice  defined  "regulate"  as  to  "prescribe 
the  rule  by  which  commerce  is  to  be  governed,"  and  afterwards 
said  that  the  word  implied  "full  powers  over  the  thing  to  be  regulated." 
But  to  prescribe  a  rule  for  government,  even  though  it  afford  the 
exercise  of  full  powers,  does  not  imply  the  power  to  prohibit  abso- 
lutely the  thing  to  be  controlled.  In  Cronin  v.  People,  82  N.  Y.  318, 
37  Am.  Rep.  564,  also  cited  by  the  learned  corporation  counsel,  the 
power  considered  was  to  regulate  the  "erection,  use  and  continuance," 
and  the  court  held  that  the  power  applied  to  the  "erection" ;  i.  e.,  so 
that  the  territory  whereon  the  slaughterhouse  could  be  placed  might 
be  prescribed.  But  the  subject  of  the  present  regulation  is  not  a 
business  which  essentially  must  have  definite  location,  but  a  move- 
ment through  all  parts  of  a  public  street,  which  to  exclude  therefrom 
or  any  part  thereof  is  to  affect  the  very  thing  itself.  And  further, 
in  Cromn's  Case,  supra,  the  court  said  that  the  power  to  regulate 
"implied  a  power  of  restriction  and  restraint."  But  there  can  be 
full  restriction  and  restraint  without  prohibition,  nor  do  those  words 
necessarily  imply  the  power  to  prohibit.  In  re  Snell,  68  Vt.  207,  209, 
1  Atl.  566.  In  Jorgensen  v.  Squires,  144  N.  Y.  280,  284,  39  N. 
E.  373,  374,  Andrews,  C.  J.,  uses  the  word  aptly  in  the  expression: 
"While  snch  nses  may  restrict  somewhat  the  full  and  nnembarrassed  use 
©f  the  street  for  pedestrlanB.    •    •    •" 

I  am  not  cited  to  any  authority,  and  I  find  none,  which  holds  that 
under  the  power  of  regulation  any  public  body  or  officer  can  as 
a  general  rule  prohibit  the  passage  of  all  vehicles  to  and  fro  in  any  part 
of  a  public  street.  There  are  cases  which  uphold  the  exclusion  of  heavy 
drags  lest  they  break  into  the  roadbed,  or  of  vehicles  which  carry 
stuff  offensive  to  the  public,  or  dangerous  to  the  public  health  or 
safety.  There  are  cases  which  uphold  the  exclusion  of  persons  when 
they  misuse  the  street,  so  as  to  assemble  crowds  to  block  the  way  of 
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the  general  public.  There  are  cases  which  sustain  a  regolatioii  that 
restricts  the  vehicles  of  a  stage  line  to  certain  prescribed  streets 
as  routes.  But  these  judgments  are  based  not  on  a  der(^;ation  of 
the  general  public  right,  but  in  furtherance  of  it,  in  that  the  right 
is  general.  I  make  no  attempt  to  define  the  powers  of  the  com- 
missioner under  these  statutes,  but  I  have  no  doubt  that  he  could 
by  general  rule  exclude  teams  or  vehicles  from  parts  of  a  street,  or 
even  from  a  street,  in  case  of  an  emergency,  like  a  conflagration  or 
an  abnonnal  congestion  of  traffic  due  to  some  unusual  cause.  I 
have  no  doubt  tl^t  he  can  bring  order  out  of  a  chaos  of  vehicles 
by  prescribing  general  rules  for  relative  lines  of  travel,  for  align- 
ment, for  halting  a  movement  for  a  time  in  order  to  afford  relative 
rights  of  passage  to  other  teams  and  vehicles  or  to  pedestrians,  and 
in  general  he  may  by  general  rules  execute  that  policy  which  under 
his  present  direction  has  both  facilitated  and  safeguarded  passage 
in  our  streets. 

If  I  am  right  in  my  view  of  the  power,  this  disposes  of  the  present 
appeal  and  leads  to  an  affirmance  of  the  judgment.  There  is  no  need 
to  discuss  the  reasonableness  of  the  regulation  or  any  other  feature  of  it 
I  have  sought  to  point  out  that  the  police  power  and  the  exercise 
of  such  power  by  a  subordinate  are  quite  different  things,  with  the 
difference  that  exists  between  a  sovereign  and  his  servant. 

The  judgment  is  affirmed,  with  costs.  All  concur,  except 
BARTLETT  and  WOODWARD,  JJ.,  who  dissent 


aiO  App.  Dlv.  10.) 

NUNNALLT  v.  PRESS  PUB.  00. 
(Supreme  Court,  Appellate  DIyIbIod,  Second  Department    December  99,  1906.) 

1.  LlBKL     AWD     SlJLinWH — ^PLKADIWOB— IhWTJBWDO— RMTMOnOW— COMPI.AIRT. 

In  an  action  for  libel,  plaintiff  set  ont  first  charge  of  fornication,  sec- 
ond Of  larceny,  and  third  of  murder  by  adminiatration  of  poiWMi.  Hm 
fourth  paragraph  of  the  complaint  alleged  that  defendant  dM  malicktm* 
I7  publish,  etc.,  certain  articles  c<«italnlng  the  false  and  defamatory  mat. 
ter  following,  to  wit  and  setting  forth  all  the  matter  constitatlng  the  al- 
leged Ubel.  The  fifth  paragraph  alleged  that  defendant  did  not  charge  and 
accuse  this  plaintiff  thereby,  and  mean  it  to  be  understood,  etc.,  that  sbe 
had  admtnlstered  to  said,  etc.,  poison,  etc.,  ttaerd>7  causing  his  death,  and 
was  privy  to  his  murder  and  to  the  administration  of  said  poison,  and  that 
she  had  robbed  said,  etc  Held,  that  such  fifth  paragraph  did  not  restrict 
plaintiff's  claim  to  a  recovery  solely  to  those  portions  of  the  alleged  libd 
whereby  the  plaintiff  was  accused  of  larceny  and  murder. 

2,  Samb— PsnoLEOED  Ck>MMUincATioiT— .Judicial  and  Official  PBOCKamrsB. 

Under  Code  CIt.  Proc.  |  lu07,  providing  that  an  action,  dvll  or  criminal, 
cannot  be  maintained  against  a  reporter,  publisher,  etc.,  of  a  newspaper 
for  the  publication  therein  of  a  fair  and  true  report  of  any  Judicial,  legis- 
lative, or  other  public  and  official  proceedings,  without  proTlnic  actual 
malice  In  making  the  report,  mere  Investigations  of  a  detective  character 
conducted  by  persons  connected  with  the  coroner's  office,  and  by  members 
of  a  municipal  police  force,  do  not  constitute  judicial  or  other  pubUc  and 
official  proceedings,  within  the  8c<^e  and  meaning  of  the  section. 

[Ed.  Note.— For  cases  In  point  see  voL  32,  Cent  Dig.  Libel  and  Slander, 
N  127,  148,  178.] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Flortuce  Nunnally  against  the  Press  Publishing  Company. 
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Prom  an  interloctury  judgment  sustaining  plaintiff's  demurrer  to  the 
second  and  fourth  defenses  of  the  amended  answer,  defendant  appeals. 
Reversed  so  far  as  the  same  sustains  plaintiff's  demurrer  to  the  second 
defense,  and  affirmed  so  far  as  it  sustains  his  demurrer  to  fourth 
defense. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

W.  H.  Van  Benschoten,  for  appellant. 
'  George  H.  D.  Foster,  for  respondent 

WILLARD  BARTLETT,  J.  Three  defamatory  charges  arc  con- 
tained in  the  newspaper  articles  which  the  plaintiff  complains  of  as 
libelous :  First,  a  charge  of  fornication ;  second,  a  charge  of  larceny ; 
and,  third,  a  charge  of  murder  by  the  administration  of  poison. 

The  second  defense  set  up  in  the  answer  consists  of  averments  of 
fact  which  are  stated  to  be  pleaded  in  partial  justification  of  the  publi- 
cation of  that  portion  of  the  alleged  libel  charging  the  plaintiff  with 
fornication.  It  contains  nothing  relative  to  the  charge  of  larceny  or 
the  charge  of  murder.  The  plaintiff  demurred  to  the  second  defense, 
on  the  ground  that  it  was  insufficient  in  law,  and  the  court  at  Special 
Term  has  sustained  the  demurrer  on  the  ground  that  the  fifth  num- 
bered paragraph  of  the  complaint  restricts  the  plaintiff's  claim  to  a 
recovery  solely  to  those  portions  of  the  alleged  lib«l  whereby  the  plain- 
tiff is  accused  of  larceny  and  murder.  "This,"  says  the  learned  justice 
who  heard  the  case  below,  "reduces  the  complaint  from  a  general  one 
on  the  entire  defamatory  matter  to  a  particular  complaint  on  the  chaise 
of  larceny  and  murder  only." 

The  allegation  in  the  complaint  which  is  said  to  have  had  this  effect 
reads  as  follows : 

"(6)  That  defendant  did  dUurge  and  accnse  this  plaintiff  thereby,  and  mean 
and  Intoid  it  to  be  understood,  of  and  conceroing  plaintiff  ther^y,  that  she 
had  administered  to  said  Melles  poison,  or  chloral  hydrate  or  cocaine,  thereby 
causing  his  death,  and  was  prlTy  to  his  murder  and  to  the  adminlBtratlon  of 
aald  poison,  and  that  she  had  robbed  said  Melles  and  was  privy  to  hla  robbery, 
and  the  loss  by  blm  of  hla  mon^  and  hie  watch." 

I  cannot  concur  in  the  view  that  the  lan^^age  quoted  eliminates  from 
the  case  all  claim  on  the  part  of  the  plaintiff  to  recover  damages  on  ac- 
count of  those  parts  of  the  alleged  libel  which  charge  her  wim  fornica- 
tion. In  the  fourth  numbered  paragraph  the  plaintiff  alleges  that  on 
or  about  the  7th  day  of  March,  1904,  the  defendant  did  maliciously 
write,  print,  publish,  circulate,  and  publicly  sell,  and  did  maliciously 
cause  to  be  written,  printed,  published,  circulated,  and  publicly  sold, 
".certain  articles  containing  the  false  and  defamatory  matter  follow- 
ing, to  wit:"  And  thereafter  she  sets  forth  all  the  matter  constitut- 
ing the  alleged  libel,  comprising  the  charge  of  fornication  as  well  as 
the  charges  of  larceny  and  murder.  If  this  fourth  numbered  para- 
graph stood  alone,  it  would  not  require  the  addition  of  any  innuendo 
to  point  out  the  true  meaning  of  the  matter  of  which  the  plaintiff  com- 
plains. The  innuendo  pleaded  in  the  fifth  paragraph,  which  has  been 
quoted,  was  unnecessary  in  order  to  make  the  complaint  good.  It 
may  have  been  introduced  out  of  abundant  caution  and  to  emphasize 
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those  portions  of  the  alleged  libel  to  which  it  relates.  It  seems  to 
me  that  it  would  be  a  forced  construction  to  regard  it  as  intended  to 
limit  the  plaintiffs  grievance,  so  as  to  deem  it  an  abandonment  of  any 
claim  to  recover  on  account  of  the  charge  of  fornication,  when,  in  the 
paragraph  immediately;  preceding,  she  has  alleged  the  entire  publica- 
tion to  be  false,  defamatory,  and  malicious.  Under  the  decision  of 
the  Court  of  Appeals  in  Morrison  v.  Smith,  177  N.  Y.  366,  69  N.  E.  725, 
the  innuendo  contained  in  the  fifth  numbered  paragraph  was  clearly 
surplusage;  and,  if  so,  the  complaint  should  be  regarded  as  though 
it  were  not  contained  therein,  and  the  plaintiff  should  be  permitted  to 
assert  any  right  of  recovery  which  she  has  acquired  by  reason  of  the 
publication  of  the  alleged  libel,  instead  of  being  restricted  so  as  only 
to  be  allowed  to  seek  redress  on  the  trial  on  account  of  part  of  the 
defamatory  matter  contained  in  the  publication.  As  was  said  in  Mor- 
rison V,  Smith,  supra,  with  the  innuendo  eliminated — 

"Tbe  defendant  Is  in  no  worse  position  than  If  the  innnendo  was  not  in  the 
complaint  and  tbe  plalntlil  shonld  be  permitted  to  recover  for  a  libel  clearly 
appearing  on  tbe  face  of  tbe  article^  for  which  no  Innuendo  was  necessary." 

The  learned  judge  at  Special  Term  was  of  the  opinion  that  the  doc- 
trine of  the  Morrison  Case  relates  only  to  what  he  terms  "the  "ordinary 
innuendo,"  deeming  it  impossible  that  it  can  relate  to  "special  allega- 
tions restricting  the  complaint"  As  I  luive  already  said,  the  fifth 
numbered  paragraph  of  this  complaint  does  not  appear  to  tne  to  possess 
the  restrictive  character  thus  assigned  to  it ;  nor  can  I  find  in  die  lan- 
guage of  Judge  Gray,  in  the  Morrison  Case,  any  intimation  that  the 
rule  there  laid  down  was  intended  to  be  limited  to  any  particular  form 
of  innuendo.  On  this  branch  of  the  case  I  think  the  demurrer  should 
have  been  overruled.  There  remains  to  consider  that  part  of  the  de- 
murrer which  attacks  the  fourth  defense  as  insufficient 

That  defense  "alleges  that  the  articles  complained  of  in  the  complaint 
were  full,  fair,  and  true  accounts  of  certain  public,  official,  and  judidal 
proceedings,  to  wit,  the  investigation  had  by  the  coroner's  office  and 
the  police  of  the  city  of  New  York,  into  the  death  of  the  said  Leon 
Melles."  In  the  opinion  written  at  Special  Term  this  is  characterized 
as  "merely  a  statement  of  a  lame  conclusion  from  what  is  called  an 
'investigation'  by  the  'coroner's  office'  and  the  police."  I  concur  in  the 
view  that  mere  investigations  of  a  detective  character  conducted  by 
persons  connected  with  the  coroner's  office  and  by  members  of  a  muni- 
cipal police  force  do  not  constitute  such  judicial  or  other  public  and  offi- 
cial proceedings  as  fall  within  the  scope  and  meaning  of  section  1907  of 
the  Code  of  Civil  Procedure.  It  is  manifest  that  the  investigation 
referred  to  in  the  fourth  defense  was  of  this  nature,  and,  hence,  that 
the  defense  of  privilege  was  not  well  pleaded. 

If  the  foregoing  views  be  correct,  the  interlocutory  judgment  should 
be  reversed,  so  far  as  it  sustains  the  plaintiff's  demurrer  to  the  second 
defense,  and  affirmed  so  far  as  it  sustains  the  plaintiff's  demurrer  to  the 
fourth  defense.    All  concur. 
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aiO  App.  Mt.  26.) 

PBOPLB  T.  O'BRIEN  e«  aL 

(Snprtaae  (Toort,  Appellate  DlTislon,  Second  Department.    December  29, 1906.) 

1.  Cbcookal  Law— New  TBtuxj-CuuntAxm  Bvidkitce.  • 

On  a  motion  for  a  new  trial  in  a  prosecution  for  robbery,  proposed  testi- 
mony of  dlslntweeted  eyewitnesses  that  defendant  did  not  strike  tbe  prose- 
cutor was  not  cumulatlTe  to  similar  testimony  of  ttiose  Jointly  Indicted 
with  defendant 

{Ed.  Note. — ^For  cases  In  point,  Me  toL  16,  Cent  Dig.  Criminal  Law, 
S2329.] 

2.  Sahb — Nkw  Btidbngb— Diuqence. 

Code  Cr.  Proc.  {  466,  provides  that  a  new  trial  may  be  granted  where 
defendant  can  produce  evidence  such  as,  if  before  received,  would  probably 
have  changed  tbe  verdict  and  no  want  of  diligence  is  shown.  On  a  motion 
for  a  new  trial,  It  appeared  that  certain  witnesses  who  would  have  given 
material  testimony  were  preparing  to  attend,  when  defendant's  counsel 
told  them  that  he  thought  the  case  would  not  be  reached  that  day,  and 
that  It  would  be  sufficient  if  they  would  I>e  within  telephone  call,  that  no 
call  came,  though  thwe  was  testimony  that  the  message  was  sent  and  it 
also  appeared  that  defendant's  counsel  did  not  call  the  attention  of  the 
court  to  the  existence  of  such  witnesses,  and  that  he  neither  moved  for  a 
continuance  or  an  adjournment  Held,  that  a  new  trial  should  be  granted, 
inasmuch  as  any  lack  of  diligence  was  that  of  defendant's  counsel. 

[Ed.  Note.— For  cases  In  point  see  vol.  15,  Cent  Dig.  Criminal  Law, 
g}  2818-2S28.] 

Appeal  from  Trial  Term,  Westchester  County. 

John  O'Brien  was  convicted  of  robbery,  and  he  appeals  from  an 
order  denying  a  motion  for  a  new  trial.     Reversed: 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILIvER,  JJ. 

Arthur  J.  Bums,  for  appellant 
William  A.  Moore,  for  the  People. 

JENKS,  J.  The  defendant  and  four  other  young  men  were  tried  to- 
gether, the  defendant  and  two  were  convicted  of  robbery,  and  the 
other  two  were  convicted  of  assault  in  the  third  degree.  The  ap- 
peal is  from  the  judgment  and  from  an  order  denying  a  new  trial 
on  newly  discovered  evidence.  The  learned  county  judge  who  pre- 
sided at  the  trial  and  who  heard  the  motion  has  granted  a  certificate 
of  reasonable  doubt.  At  6  o'clock  on  a  July  afternoon,  these  young 
men,  who  had  been  drinking  together,  were  walking  in  groups  along 
a  road  in  the  city  of  Yonkers.  They  encountered  Goldstein  and 
one  of  them  asked  him  for  a  dime,  which  Goldstein  refused.  There- 
upon a  quarrel  arose  and  Goldstein  was  set  upon.  Donati  came  to 
Goldstein's  help.  Goldstein  testifies  that  during  the  fisticuffs  Terry 
put  his  hand  in  Goldstein's  pocket  and  took  out  some  silver  coins. 
There  is  no  proof  that  this  defendant  aided,  assisted,  or  abetted 
Terry  in  any  way,  and  hence  his  conviction  must  be  based  upon 
the  finding  that  he  took  part  in  an  assault  upon  Goldstein,  which 
was  committed  for  the  purpose  of  the  robbery,  or  which  showed  at 
least  that  element  of  force  to  that  end  which  is  necessary  to  consti- 
tute that  crime.  Goldstein  testifies  that  the  defendant  was  the  first 
man  who  began  the  quarrel,  by  slapping  his  face. 
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In  view  of  these  drcumstances  any  testimony  of  (fisinterested  eye- 
witnesses might  be  of  substantial,  if  not  conclusive,  benefit  to  the 
defendant,  if  they  should  give  creditable  evidence  tiiat  the  defend- 
ant did  not  lay  hand  upon  Goldstein.  It  appears  by  the  affidavit  that 
such  "eyewitnesses  were  in  existence,  that  they  stood  ready  to  testify, 
and  will  testify  to  this  effect.  It  likewise  appears  that  under  the 
call  of  subpoenas  left  for  them  they  attended  when  the  case  was  set 
for  trial,  but  it  was  not  moved.  On  the  day  next  set  they  were 
preparing  to  attend,  when  the  counsel  for  the  defendant  told  them 
that  he  thought  the  case  would  not  be  reached  on  that  day,  and 
that  it  would  be  sufficient  if  they  would  be  within  call  by  tele- 
phone. They  waited,  but  no  call  came.  There  is  testimony  that  the 
telephone  message  was  sent,  but  not  communicated.  It  further  ap- 
pears that  the  counsel  did  not  call  tiie  attention  of  the  court  to  the 
existence  of  such  witnesses,  and  that  he  neither  moved  for  a  con- 
tinuance, nor  an  adjournment  when  they  did  not  appear.  It  is  quite 
evident  that  the  fact  that  the  defendent  did  not  receive  the  benefit 
of  this  testimony  is  not  in  any  sense  due  to  the  fault  of  the  defend- 
ant, and  that  the  fault  must  be  laid  at  the  door  of  his  counsel,  if 
anywhere.  The  evidence  was  not  strictly  cumulative,  inasmuch  as 
it  was  not  of  the  quality  of  that  adduced,  namely,  that  of  the  other 
persons  under  joint  indictment.  The  proof  of  the  taking  of  the 
money  is  not  very  strong,  there  may  be  some  doubt  as  to  whether 
the  violence  was  that  contemplated  in  the  definition  of  robbery,  and 
the  jury  evidently  did  not  regard  the  quarrel  as  a  concerted  plan 
to  effect  the  robbery,  because  they  convicted  two  of  the  party  of 
assault  only.  The  defendant  was  a  resident  of  Yonkers  for  17  years, 
and  of  unimpeached  character.  I  think  that  justice  will  be  best  ad- 
ministered by  ordering  a  new  trial.  In  People  v.  Lane,  31  Hun,  13. 
15,  in  consideration  of  the  purview  of  section  465  of  the  Code  of 
Criminal  Procedure,  the  court  say : 

"AaaumlDg  the  connael  to  bave  known  of  the  presence  of  the  wltnesMS 
for  that  purpose,  and  that  he  omitted  to  call  them,  sacfa  omlmion  sbonld  not 
act  to  the  prejudice  of  the  appellant" 

Judgment  and  order  reversed,  and  new  trial  ordered.    All  concur. 


(110  App.  Dlv.  L) 

PBOPIiE  ex  rel.  MADIGAN  t.  STtlROlS,  Plre  OomV. 

(Snprane  Cionrt,  Appellate  Division,  Second  Department    Dec«nl>er  29, 190S.) 

1.  MumCIPAI.     OOBPOBATIONB— FUtE     DeFABTMENT— CHASaCS     AOAIRST     Mm- 

BKB— Tblal— PREStncpnons. 

Where  charges  against  a  member  of  the  Are  departmmt  of  the  dtj  of 
New  York  Involved  the  commission  of  a  felony,  he  was  oitltled  to  tlie 
same  presumptions  in  his  favor  as  If  the  charge  had  been  made  a^nst 
him  in  a  criminal  court 

3.  Pbbjubt— GoRvionoR— PBOor  Requibed. 

In  order  to  convict  of  perjury,  the  evidence  mnst  be  at  least  atrongly 
corroborative  of  the  testimony  of  the  accusing  witness. 

[Ed.  Note. — For  cases  in  point  see  voL  39,  Cent  Dig.  Perjnir.  If 
125-182.] 
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8.  Savh— Evidekob^Stttfioienct. 

Evidence  considered,  and  held  insufficient  to  sbow  perjury. 

4.  MumOIPAI.  OOBPOBATIONS  —  VOM  DlFABTKENT  —  CHjUiaKS  AaiiNST  Mek- 
'  BBS— BTIDKnOB— SumOISNOT. 

On  charges  agalnkt  a  member  of  tbe  flre  department  In  New  Tork 
City  for  having  urged  members  of  the  department  not  to  appear  as 
witnesses  of  wliat  took  place  on  a  certain  quarrel  between  members  of 
the  department,  evidence  considered,  and  held  merely  to  show  advice 
to  keep  away  from  the  Immediate  presence  of  the  CQiiil>atan^  at  the  time 
of  the  Quarrel. 

Certiorari  by  the  people,  on  the  relation  of  Thomas  V.  Madigan,  to 
review  a  determinatioii  of  Thomas  Sturgis,  as  fire  commissioner  of 
the  city  of  New  York,  dismissing  relator,  an  assistant  foreman,  from 
the  fire  department.    Determination  annulled. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Luke  D.  Stapleton  (Edward  V.  Farley,  on  the  brief),  for  relator. 

Edward  H.  Wilson  (James  D.  Bell,  on  the  brief),  for  respondent 

PER  CURIAM.  This  is  a  writ  of  certiorari  to  review  the  proceed- 
ings of  the  fire  commissioner  of  the  city  of  New  York  on  the  trial  of 
charges  preferred  against  the  relator  as  assistant  foreman  in  that  de- 
partment. In  August,  1901,  Stuart,  an  engineer,  was  tried  for  an  as- 
sault upon  Grady,  a  foreman,  and  dismissed  the  department  The  re- 
lator was  a  witness  against  Stuart.  Stuart  did  not  seek  a  review  of  the 
proceedings.  In  1902  the  Legislature  passed  an  act  (chapter  554,  p. 
1321,  Laws  1902)  that  authorized  the  then  commissioner  in  his  dis- 
cretion to  rehear  Stuart's  Case  and  to  reinstate  him.  The  relator 
was  a  witness  on  the  rehearing.  Stuart  was  reinstated,  and  thereafter 
the  relator  was  tried  on  charges  that  he  had  sworn  falsely  on  these 
trials  when  he  testified  that  he  witnessed  the  quarrel  between  Grady  and 
Stuart,  that  Stuart  struck  Grady,  and  that  he  had  advised  other  mem- 
bers of  the  force  not  to  appear  as  witnesses  of  the  quiarrel.  .  He  was 
found  guilty  and  dismissed  the  department  The  principal  charges 
against  the  relator  involve  his  commission  of  a  felony  under  section  96 
of  the  Penal  Code.  Therefore  the  relator  is  "entitled  to  the  same  pre- 
sumption in  his  favor  that  would  have  existed  if  the  said  charge  had 
been  made  against  him  in  a  criminal  court."  People  ex  rel.  Campbell 
V.  Police  Commissioners,  13  App.  Div.  69,  43  N.  Y.  Supp.  118,  ap- 
peal dismissed  153  N.  Y.  667,  47  N,  E.  1110.  Greenleaf  on  Evidence 
(15th  Ed.)  vol.  1,  §  257,  says  that  to  sustain  a  conviction  of  perjury 
the  evidence  "must  be  at  least  strongly  corroborative  of  the  testimony 
of  the  accusing  witness;  or,  in  the  quaint  but  energetic  language  of 
Parker,  C.  J.,  'A  strong  and  clear  evidence,  and  more  numerous  than  the 
evidence  given  for  the  defendant.'  "  See,  too.  People  v.  Stone,  33 
Hun,  41;  People  v.  Doody,  72  App.  Div.  372,  383,  76  N.  Y.  Supp.  606. 

The  question  is  whether  a  verdict  of  a  jury  against  the  relator, 
rendered  on  his  trial  for  perjury,  upon  the  proof  in  these  proceedings, 
would  be  set  aside  as  not  warranted  by  the  evidence.  Proof  of  perjury 
was  sought  to  be  made  by  the  testimony  of  Stuart,  of  Garvin,  a  member 
of  tfie  force,  and  of  two  outsiders,  Devlin  and  Murphy.  Stuart  may  be 
dismissed  with  the  comment  that  he  was  the  accusing  witness,  w1k>  must 
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have  admitted  his  own  guilt,  and  therefore  the  truth  of  the  relator's 
testimony,  had  he  not  testified  against  the  relator.  Garvin  testifies  that 
he  looked  down  the  stairs  of  the  engine  house  and  saw  Stuart  and  Grady 
on  the  ground  floor  of  the  house,  having  an  "argument  of  words" ;  that 
he  watched  them;  that  as  Stuart  turned  away  he  saw  Grady  strike 
Stuart ;  that  he  did  not  see  Stuart  strike  Grady ;  and  that  the  relator's 
testimony  to  the  contrary  was  untrue.  On  cross-examination  he  ad- 
mitted that  his  testimony  on  the  original  hearing  was  truthful  "as  far 
as  it  went,"  and  that  he  withheld  facts  for  his  own  safety  which  he  dis- 
closed on  the  rehearing.  He  also  admitted  that  he  had  made  and  sub- 
scribed a  written  statement  to  Chief  Grant,  who  investigated  the  matter, 
in  which  he  said : 

"I  did  not  know  that  Stuart  bad  been  hit  until  Foreman  Grady  told  the 
doctor  on  the  phone  that  Stuart  was  absent  saying  his  Jaw  was  brokai." 

And  to  the  doctor's  inquiry  he  says:  "I  struck  him  on  the  jaw." 
When  asked  in  the  statement,  "Where  was  you  ?"  he  answered,  "I  was 
asleep  when  I  heard  the  cry,  'Turn  out  1'  " 

It  is  not  disputed  but  that  the  cry  to  turn  out  was  subsequent  to  any 
blow  that  passed  between  Stuart  and  Grady.  We  should  not  attach 
much  credibility  to  the  statement  of  a  witness  who  admitted  that  he  had 
not  told  the  whole  truth  on  one  trial,  but  had  withheld  testimony,  who 
contradicts  his  formal  written  statement,  and  who  said  therein  that  he 
was  asleep  upstairs  during  the  altercation,  and  now  testifies  that  he 
was  an  eyewitness  of  the  quarrel.  Devlin,  a  lad  under  20  years  of  age, 
testifies  that  he  stood  across  the  street,  about  40  feet  away,  and  saw  Stuart 
and  Grady  together  in  the  engine  house,  that  words  passed  between 
them,  and  that  he  saw  Grady  strike  Stuart,  but  that  he  did  not  see 
Stuart  strike  Grady.  The  witness  had  been  convicted  of  petit  larceny. 
Murphy  was  a  companion  of  Devlin.  Although  he  testifies  that  he 
saw  Grady  strike  Stuart,  he  was  not  asked  nor  does  he  testify  that 
Stuart  did  not  strike  Grady  or  that  he  did  not  see  Stuart  strike  Grady. 
He  testifies  that  he  saw  the  relator  near  the  engine  house  about  15  or 
ISO  minutes  after  the  altercation.  On  cross-examination  the  following 
occurred: 

"Q.  Ton  were  sworn  before  Commissioner  Tully  on  the  4th  of  S^tember, 
1901?  A.  Yes,  sir.  Q.  Do  yon  remember  gtvlng  the  following  teetlmuiy: 
'Q.  Yon  didnt  see  or  hear  anything?  A.  No,  sir.  I  seen  Mr.  Madlgan  oot- 
8id&  That.  Is  all.  Q.  You  saw  him  outside  the  company  house?  A.  Yes, 
sir.  Q.  Was  that  before  you  heard  this  loud  talking?  A.  Yes,  sir;  twth 
before  and  after.'  A.  I  could  not  swear  to  that  Q.  Did  you  swear  to  that 
before  Commissioner  Tully?  A.  Likely  I  did.  Q.  Was  It  true  then?  A.  I 
don't  believe  so.  Q.  Were  not  the  occurrences  fresh  In  your  mind  at  that 
time?  A.  Not  as  f^h  as  they  were  now.  Q.  Was  not  your  memory  better 
after  the  thing  happened  than  it  la  a  year  or  so  after?  A.  No,  sir.  I  can 
remember  better  now.  •  •  •  Q.  What  were  you  at  that  time  working  at? 
A.  In  Mullen's  Hotel.  Q.  What  doing?  A.  Watering  horses.  There  was 
not  much  money  in  It;  but  I  was  getUng  all  I  eat  and. making  a  dollar  or 
so.  Q.  Sweeping  up  the  barroom?  A.  Yes,  sir.  Q.  That  was  your  busl- 
liesa  at  the.  time?  A.  Yes,  sir.  At  that  time,  but  It  did  not  last  loitg  after 
this  trial  started.    I  got  put  out  of  It" 

It  is  rather  significant  that  while  these  two  witnesses  testify  in  effect 
that  the  relator  was  not  present  at  the  time  of  the  quarrel,  or  at  least 
they  did  not  see  him,  Stuart,  Garvin,  and  Miss  Smith  testify  that  the 
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relator  was  in  front  of  the  engine  house  at  the  time.  Mallon,  a  sta- 
tionary engineer  and  a  man  of  family,  testifies  that  he  was  with  Devlin 
and  Murphy  on  this  occasion,  and  states  in  effect  that  Murphy  could 
not  have  seen  the  occurrence  which  Murphy  testified  to. 

Firemen  Hunt  and  Dreeke  were  not  eyewitnesses  of  the  affair,  and 
only  gave  testimony  to  the  admission  of  Grady  that  he  struck  Stuart ; 
but  Dreeke  also  testified  that  he  heard  Grady  say  to  Stuart : 

"You  keep  yonr  bands  off  me,  Stuart.  I  don't  want  yon  to  hit  me  any 
more." 

As  to  the  charge  that  the  relator  testified  as  an  eyewitness  to  what 
he  could  not  have  seen,  we  think  that  the  evidence  is  overwhelming 
that  the  relator  was  in  front  of  the  engine  house  at  the  time  of  the 
quarrel.  The  testimony  of  Devlin  and  of  Smith,  either  that  they  did 
not  see  hun  or  that  he  was  not  seen  until  some  time  thereafter,  is  en- 
titled to  little  weight  aS  proof  that  he  was  absent,  in  view  of  the  testi- 
mony of  Stuart  himself,  of  Garvin,  of  Mallon,  and  of  Miss  Smith.  The 
time  was  a  night  in  August,  and  the  scene  of  the  quarrel  was  the  ground 
floor  of  the  engine  house.  Stuart  admits  that  he  saw  the  relator  sitting 
on  a  seat  on  the  sidewalk  in  front  of  the  house  as  Stuart  went  in.  The 
quarrel  followed  almost  immediately.  While  Stuart  testifies  that  he 
did  not  see  the  relator  at  the  instant  of  the  altercation,  he  admits  that 
he  did  not  look  especially  to  see  him,  and  that  his  testimony  as  to  where 
the  relator  wa.s  at  the  time  of  the  altercation  was  based  on  the  assump- 
tion that  the  relator  did  not  move  from  the  place  where  the  witness 
saw  him  when  the  witness  passed  on  and  into  the  house.  Garvin  ad- 
mits that  the  relator  might  have  seen  the  affair  from  an  angle ;  but  he 
does  not  understand  how  he  could.  Stuart  admits  that  the  "big  door" 
of  the  engine  house  was  open  at  the  time.  Even  if  the  relator  could 
not  view  the  disputants  from  his  seat,  it  is  perfectly  clear  that  all  he  had 
to  do  was  to  move  from  his  seat — a  most  natural  action  when  he  heard 
the  war  of  words.  To  our  mind  there  is  not  the  slightest  question  upon 
the  evidence  that  the  relator  was  in  a  position  to  see,  or  by  moving  from 
his  seat  could  gain  a  place  from  which  to  obtain  a  view  of,  the  dispu- 
tants. So  far  as  these  charges  of  perjury  are  concerned,  the  relator, 
who  had  won  his  way  to  an  assistant  foremanship  by  merit,  appeared 
with  an  unimpeached  character.  No  charge  of  any  kind  had  ever  been 
made  against  him.  We  think  that  in  the  face  of  the  presumption  of 
his  innocence  the  evidence  was  insufficient  to  have  warranted  his  con- 
viction of  perjury,  when  tested  by  the  rules  heretofore  stated. 

The  other  charge  is  that  the  relator  urged  members  of  the  depart- 
ment not  to  appear  as  witnesses  of  what  took  place.  The  specifica- 
tions explain  the  charge.  It  is  not  that  he  attempted  to  keep  the 
witnesses  of  the  quarrel  from  the  witness  stand,  but  that  he  sug- 
gested that  they  would  not  remain  in  the  vicinity  of  the  quarrel  if 
they  did  not  wish  to  be  witnesses.  The  language  of  the  specifica- 
tions is,  "Why  don't  you  take  a  walk,  if  you  don't  want  to  be  a  wit- 
ness in  this  case?"  and  "Between  the  two  of  us  we  will  know  noth- 
ing, and  mind  our  own  business."  Garvin  testifies  that  to  a  group 
made  up,  as  far  as  he  can  remember,  of  Firemen  Hunt  and  O'Leary 
and  himself,  the  relator  said  words  to  the  effect  that  the  boys  had  better 
take  a  walk  or  go  round  the  corner,  something  to  that  effect,  "if  you 
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don't  want  to  mix  up  in  this  affair  as  a  witness."  He  testifies  that  there 
were  citizens  outside  at  that  time  within  hearing,  although  there  was  a 
distance  between  them  and  the  firemen.  He  is  not  willing  to  testify 
as  to  whom  the  words  were  addressed.  He  admits  that  the  altercation 
was  over  at  the  time,  and  that  there  was  nothing  at  all  important  to  the 
investigation  that  he  had  not  already  seen.  Further  on  he  admits  that 
he  had  testified  at  another  trial  before  the  same  commissioner  that  die 
relator's  words  were :  "Boys,  if  I  were  you,  I  would  walk  down ;  not 
get  mixed  up  in  this."  and  he  answered  on  this  trial :  "These  are  the 
words,  I  believe."  Hunt  testifies  that  the  relator  remariced,  coming 
toward  the  group :  "He  said,  if  we  did  not  want  to  be  witnesses  in  the 
case,  to  take  a  walk."  Hunt  admits  that  "the  fight  and  everything  was 
all  over,"  and  that  he  had  come  outside  for  "not  hearing  any  more,  if 
there  was  any  more  to  be."  O'Leary  testifies  that  the  relator  did  not 
speak  to  him  before  he  went  to  the  comer,  and  that  the  rdator  did  not 
say  anything  to  him  or  to  any  others  in  his  presence.  The  relator 
denies  the  utterance.  When  we  come  to  analyze  the  evidence,  we  find 
opposed  to  the  relator's  denial,  which  is  supported  by  the  testimony 
of  O'Leary,  one  of  the  group,  the  testimony  of  Hunt  For  the  testi- 
mony of  Garvin  as  to  words  of  the  specification  is :  First,  "Words  to 
the  effect  that  the  boys  better  take  a  walk,  or  go  down  to  the  comer, 
something  to  that  effect,  'if  you  don't  want  to  mix  up  in  this  affair  as 
a  witness.'  "  Second,  when  the  specific  words  were  asked  for,  he  said 
he  believed  the  words  were :  "Boys,  if  I  were  you,  I  would  walk  down : 
not  get  mixed  up  in  this."  If  the  relator  used  this  language,  he  did  not 
thereby  "urge  members  not  to  appear  as  witnesses,"  unless  his  admoni- 
tion that  they  "should  not  get  mixed  up  in  it"  implied  that  if  they  kept 
out  of  it  they  could  not  be  witnesses.  Every  one  admits  that  the 
immediate  war  of  words  and  the  immediate  fight  were  over  at  the  time, 
and  even  Hunt — ^who,  it  may  be  remarked,  did  not  attempt  to  quote  the 
words  used,  for  he  says :  "I  can't  remember  the  exact  words.  I  know 
it  was  'take  a  walk,'  That's  the  best  I  can  give" — ^testifies  that  he  had 
come  outside,  so  as  not  to  hear  any  more,  "if  there  was  any  more  to 
be."  It  is  difficult  to  see  how  such  ex  post  facto  advice,  even  if  it  was 
given,  could  be  construed  as  advice  "not  to  appear  as  witnesses"  of 
"what  took  place" ;  for  it  already  had  taken  place.  We  think  that  even 
if  any  advice  was  given  by  the  relator,  in  view  of  the  time  thereof,  the 
surrounding  circumstances,  the  constraction  of  the  language,  and  the 
practical  contradiction  of  it  by  those  who  heard  it,  nothing  more  is 
shown  than  advice  to  keep  away  from  the  immediate  presence  of  the 
combatants,  and  as  the  adverse  witness,  Hunt,  puts  it,  "not  hearing 
any  more,  if  any  more  there  was  to  be." 

We  think  that  the  evidence  is  insufficient  to  sustain  the  charge.    The 
determination  is  annulled,  and  the  relator  must  be  reinstated,  witfi  costs. 
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(110  App.  Diy.  2&) 

FBOPLB  ex  nL  BONNBTT  et  aL  t.  OLASKB,  BCayw,  et  aL 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    December  29, 1905.) 

McnioiPAL  CoBPoaAxioiia  —  AasmsiaRn  vob  lupaovKiaEirTs  —  OBJxonoira 
— Waivib. 

A  person  interested  In  and  In  charge  of  property  abutting  on  a  street 
of  a  city,  who  united  In  a  petition  to  the  common  council  requestlag  the 
letting  of  a  contract  for  curbing  and  guttering  to  a  third  person,  waived 
the  right  to  object  to  the  assessment  for  the  expense,  because  made  before 
he  had  been  required  by  notice  from  the  city  to  do  the  work  and  failed 
to  do  so,  as  provided  by  IJaws  1890,  p.  162,  c.  128,  authorizing  the  common 
council  to  cause  such  work  to  be  done  and  to  lay  an  assessment  therefor 
only  after  it  has  required  by  notice  the  property  owner  to  do  the  work 
and  he  has  failed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36,  Cent  Dig.  Municipal  C!or- 
porations,  SS  1U7-11S1. 

Certiorari  by  the  people,  on  the  relation  of  William  D.  Bonnett  and 
others,  against  Henry  S.  Clarke,  mayor,  and  others,  constituting  the 
common  council  of  New  Rochelle,  to  review  an  assessment  for  curbing 
and  guttering  in  front  of  relators'  property.    Determination  confirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Fred  L.  Merritt,  for  petitioners. 

William  D.  Sawyer,  Corp.  Counsel,  for  respondents. 

JENKS,  J.  This  is  a  writ  of  certiorari  to  review  an  assessment  upon 
relators'  lands  for  work  of  curbing  and  guttering  incidental  to  the 
widening  of  North  street  in  the  city  of  New  Rochelle.  The  city  char- 
ter (chapter  128,  p.  153,  of  the  Laws  of  1899)  authorized  the  common 
council  to  cause  this  work  to  be  done  and  to  lay  an  assessment  for  the 
expenses  thereof,  provided  that  it  first  had  required  by  notice  the  prop- 
erty owner  to  do  the  work,  and  the  property  owner  had  neglected  or 
refused  to  act  in  ccnnpliance  therewith.  Notice  was  given  to  the  re- 
lators, and  only  after  5ie  expiring  of  the  time  prescribed  by  the  notice 
and  tiie  default  of  the  property  owner  was  the  action  taiken  that  is 
the  basis  of  the  assessment  'The  various  objections  of  the  relators 
are  based  upon  the  proposition  that  mere  notice,  when  compliance  there- 
with was  physically  impossible,  did  not  empower  the  common  council 
to  act  as  if  the  property  owner  was  in  default,  and  that  the  impossibility 
of  compliance  with  the  notice  was  due  to  the  faults  of  the  city ;  e.  g., 
that  it  had  not  at  the  time  of  the  notice  acquired  such  an  interest  in  the 
lands  necessary  to  the  widening  as  was  required,  or  that  it  had  not  put 
the  lands  in  proper  physical  condition  for  curbs  and  gutters.  There 
is  no  question  that  the  city  finally  acquired  the  necessary  lands,  or  that 
the  work  was  done. 

My  view  of  the  case  renders  it  unnecessary  to  discuss  the  objec- 
tions seriatim,  for  the  reason  that  it  appears  from  the  return  that  after 
the  receipt  of  the  notire  to  do  the  work  the  relator  Emma  F.  Bonnett, 
who  is  described  in  the  return,  without  her  dissent,  "as  a  party  in  in-  • 
terest  and  the  person  in  charge  of  the  estate,"  united  in  a  petition  to  the 
common  council  that  it  would  contract  for  regulating,  grading,  and 
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paving  North  and  other  avenues  in  New  Rochelle,  and  curb,  guttering, 
and  flagging  on  North  avenue,  to  the  Bellew  &  Merritt  Company.  I 
think  that  she  thereby  waived  the  right  to  object  to  the  assessment,  in 
that  it  is  based  upon  a  contract  ordered  by  the  dty,  at  a  time  when 
the  dty  could  not  make  the  contract  because  it  had  not  afforded  a  prac- 
tical opportunity  to  the  relators  to  do  this  work.  Conde  ▼.  City  of 
Schenectady,  164  N.  Y.  258,  58  N.  E.  130;  Loomis  v.  City  of  Little 
Falls,  66  App.  Div.  299,  72  N.  Y.  Supp.  774;  People  ex  rel.  Keller  v. 
Many,  89  Hun,  138,  35  N.  Y.  Supp.  78. 

The  assessment  is  sustained,  and  the  determination  confirmed,  with 
costs.    All  concur. 


(110  App.  Dly.  S70 

8TKIN0ER  T.  BARKER  et  aL 

(Supreme  Court,  Appellate  Dlrlslon,  Second  Department.    December  29,  1905.) 

1.  ASSIOnVKNTS— ESTATES  AaSIORABUl— E^ZPEOTAKCQUS, 

Under  Real  Property  Law,  Laws  1896,  p.  660,  c.  647,  |  8,  providing  that 
persons,  other  than  minors  and  those  of  nnaound  mind,  may  transfer 
their  estates  and  interests  in  real  propwty,  and  section  49,  p.  567,  pro- 
viding that  an  expectant  estate  is  descendible,  devisable,  and  alienable, 
a  future  estate  may  be  assigned,  whether  It  be  vested  or  contingent, 
provided  the  uncertainty  be  not  as  to  the  person. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  4,  Cent  Dig.  Assignmenta^  ff 
12-14.] 

2.  Deeds— Remaindibs— Vested  ob  Contihgbnt. 

A  trust  limited  to  lives  Is  no  obstacle  to  tbe  present  vesting  of  a  sob- 
sequent  estate. 

3.  Tbusts— FuTUBK  iNcoioi— Assignment. 

Under  Real  Property  Law,  Laws  1896,  p.  572,  c.  647,  {  83,  and  Iaws 
1897,  p.  508,  c.  417,  §  3,  prohibiting  the  beneficiary  of  a  trust  to  receive 
rents  and  profits  from  assigning  them,  future  Income  cannot  be  asslpied 
by  tbe  beneficiary,  though  tbe  trust  Is  not  a  spendthrift  trust 

4.  AssioNMBNTs— Partiai,  Invaliditt. 

An  assignment  of  a  future  estate  and  of  future  Income  Is  separable, 
so  that  the  former  may  be  sustained,  though  the  latter  H  void. 

Appeal  from  Trial  Term,  King^  Counfy. 

Action  by  Gertrude  Stringer  against  George  A.  Barker  and  others. 
Prom  the  judgment,  certain  defendants  appeal.    Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

James  W.  Hawes,  for  appellants. 
Thomas  Watts,  for  respondent. 

JENKS,  J.  Barker  took  either  a  vested  or  a  contingent  estate.  Sec- 
tion 30,  Real  Property  Law  (Laws  1896,  p.  564,  c.  547).  The  estate 
was  a  future  estate.  Section  27,  Id.  It  was  an  estate  in  expectancy. 
Section  26,  Id.  My  induction,  therefore,  is  that  it  was  descendiUe, 
devisable,  and  alienable.  Sections  49  and  3,  Id.  And  so  are  the  au- 
thorities. If  the  estate  was  vested,  the  assignment  was  valid.  Lewisohn 
V.  Henry,  179  N.  Y.  352,  361,  72  N.  E.  239.  If  it  was  contingent,  the 
assignment  was  likewise  valid.    (Kenyon  v.  See,  94  N.  Y.  £63;  Hea- 
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nessy  v.  Patterson,  85  N.  Y.  91, 104),  inasmuch  as  the  uncertainty  was 
not  as  to  the  person  (Reeves  on  Real  Property,  608). 

The  learned  referee  decided  that  Barker  took  a  vested  remainder, 
and,  if  the  decision  of  that  question  were  necessary  to  the  judgment 
that  the  assig^nment  was  valid  and  effective,  I  should  be  inclined  to 
hold  likewise.  Prof.  Reeves,  in  his  admirable  book  on  Real  Prop- 
erty, considers  the  oft-quoted  language  of  Woodruff,  J.,  in  Moore  v. 
Littel,  41  N.  Y.  66,  76,  where,  after  considerit^  the  language  of  the 
statutes,  the  learned  judge  says: 

"I  read  this  language  according  to  Its  ordinary  and  natural  algnlflcation, 
and  If  you  can  point  to  a  boman  being  and  say  to  bim,  'That  man  or  tbat 
woman,  by  virtue  of  a  grant  of  a  remainder,  would  bare  an  immediate  rlgbt 
to  the  posseesion  of  certain  lands  if  the  precedent  estate  of  another  therein 
should  now  cease,'  then  the  statute  says  he  or  she  has  a  vested  remainder." 

Mr.  Reeves  cites  numerous  judgments,  many  of  them  in  our  highest 
court,  which  have  referred  to  the  rule  with  approval,  and  says  that, 
although  the  rule  has  been  sharply  questioned  (notably  a  dictum  in 
Hennessy  v.  Patterson,  supra,  which  in  turn  has  been  cited  in  subse- 
quent judgments),  yet  the  rule  of  Moore  v.  Littel  has  not  been  shaken, 
but  rather  has  been  made  the  one  practical  test  of  a  vested  remainder. 
Examination  of  some  at  least  of  the  numerous  authorities  cited  by  Mr. 
Reeves  sustains  the  accuracy  of  the  statement,  and  I  think  justifies  his 
conclusion.  Reeves  on  Real  Property,  p.  734,  and  note.  A  trust 
limited  to  lives  is  no  more  an  obstacle  to  the  present  vesting  than  is 
a  life  estate.    Matter  of  Tompkins,  154  N.  Y.  634,  644,  49  N.  E.  135. 

I  think  that  such  assignment  was  not  valid  as  an  absolute  assign- 
ment of  income  yet  to  accrue,  because  it  was  forbidden  by  statute. 
Section  83,  Real  Property  Law  (Laws  1896,  p.  572,  c.  547)  ;  section 
3,  c.  417,  p.  508,  Laws  1897.  In  Rothschild  v.  Roux,  78  App.  Div. 
282,  79  N.  Y.  Supp.  833,  Ingraham,  J.,  for  the  court,  says  that  1  Rev. 
St  (1st  Ed.)  p.  730,  pt.  2,  c.  1,  tit.  2,  §  63,  as  amended  by  chapter 
452,  p.  939,  of  the  Laws  of  1893,  is  substantially  contained  in  the 
said  section  of  the  real  property  law  and  of  chapter  417  of  the  Laws 
of  1897.  The  authorities  are  clear.  Lent  v.  Howard,  89  N.  Y.  169 ; 
ToUes  V.  Wood,  99  N.  Y.  616,  1  N.  E.  251 ;  Cochrane  v.  Schell,  140 
N.  Y.  516,  35  N.  E.  971 ;  Rothschild  v.  Roux,  supra.  The  rule  applies 
whether  the  trust  is  in  real  or  personal  property.  Authorities,  supra, 
and  also  Graff  v.  Bonnett,  31  N.  Y.  9,  88  Am.  Dec.  236,  and  especially 
Cochrane  v.  Schell,  supra,  at  page  534  of  140  N.  Y.,  page  976  of  35 
N.  E. 

The  learned  counsel  for  the  respondent  urges  that  statutory  restraint 
should  not  apply,  forasmuch  as  the  provision  was  not  a  spendthrift 
trust.  In  Cochrane  v.  Schell,  supra  (at  page  533  of  140  N.  Y.,  page 
976  of  35  N.  E.),  the  court,  per  Andrews,  C.  J.,  say: 

"The  primary  purpose  of  subdivision  8  of  section  56,  as  stated  by  the  re- 
visers, was  to  enable  the  owner  of  lands  to  make  provision  for  the  maintenance 
of  Infants,  married  woman,  or  Improvident  persons  out  of  the  rents  and  prof- 
its of  his  estate,  and  of  section  63  to  make  the  interest  of  the  beneflclary  in- 
alienable. (Revisers'  notes  to  sections  55  and  63.)  But  for  obvious  reasons 
the  objects  of  a  trust  under  the  third  subdivision  were  not  specified,  and 
It  permits  a  trust  for  tb»  receipt  of  rents  and  profits  for  the  benefit  of  any 
person  wbomsoerar." 
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I  think  that  he  cannot  rely  upon  Matter  of  Tompkins,  supra,  for  the 
reason  that  the  judgment  there  but  applied  the  rule  of  the  statute  that: 

"Rents  and  profits  nndlspoaed  of  daring  a  valid  limitation  of  an  expectant 
estate  sbnll  belong  to  the  persons  presnmptlTely  entitled  to  the  next  emt 
nal  estate." 

In  Chemung  Canal  Bank  v.  Payne,  164  N.  Y.  262,  256,  58  N.  E. 
101,  the  court,  per  Werner,  J.,  say  that  the  "general  rule  is  that,  if  the 
good  be  mixed  with  the  bad,  it  shall  nevertheless  stand,  provided  a  sep- 
aration can  be  made" — citing  Curtis  v.  Leavitt,  15  N.  Y.  9,  96.  I  can- 
not see  that  the  subjects  of  the  assignment  are  so  closely  knit  as  to  be 
inseparable.  The  annual  payment  is  derived  from  the  income  of  the 
entire  corpus  until  the  principal  sum  which  i»  to  be  derived  from  the 
corpus  becomes  due  and  payable.  When  that  principal  sum  is  deter- 
mined and  payable,  the  earnings  thereof  covered  by  the  assignment 
cease. 

I  think  that  the  judgment  must  be  modified  as  indicated,  and,  as  ^s 
modified,  affirmed,  without  costs  of  this  appeal.  All  concur.  Order  to 
be  settled  before  JENKS,  J. 


mo  App.  DlT.  800 

PEOPLE!  ex  rel.  ROHR  v.  OWENS,  Village  Treasurer. 

(Supreme  Court,  Appellate  DiTlsion,  Second  Department    December  29, 1906.) 

MinnciFAi.  C!oBPOBATioNS— Fiscal  Mahaokicxnt— Patxkitt  or  Dkbts — ^Affm>- 
rsiATiON  OF  Money— DivEBsioN. 

Where  the  amount  of  a  draft  drawn  by  a  village  payable  to  relator  was 
included  in  a  tax  levy,  and  the  money  raised  for  the  payment  of  the  draft 
came  into  the  hands  of  the  then  village  treasurer,  Bu<ji  money  would  be 
considered  as  appn^riated  for  the  specific  purpose  of  paying  the  draft, 
and  would  be  regarded  as  still  in  the  treasury  applicable  to  sncb  pur- 
pose, notwithstanding  it  had  in  fact  been  diverted  to  other  purposes  and 
never  came  tuto  the  hands  of  respondent,  who  was  such  treasurer's  suc- 
cessor. 

[Ed.  Xote.— For  cases  in  point,  see  vol.  36,  Cent.  Dig.  Munidpsl  Cor- 
porations, }  187&] 

Appeal  from  Special  Term,  Westchester  County. 

Mandamus  by  the  people,  on  relation  of  Andrew  Rohr,  against  James 
Owens,  as  treasurer  of  the  village  of  Ossining.  From  an  order  grant- 
ing the  writ,  defendant  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Frank  L.  Young,  for  appellant 
Smith  Lent,  for  respondent 

JENKS,  J.    The  relator  holds  a  draft  which  reads: 

"No.  988.  Ossining,  N.  Y.,  October  1,  IMS. 

"Treasurer  of  the  Village  of  Ossining,  pay  to  the  order  of  Andrew  Bobr 
One  Thousand  Dollars  with  legal  interest  on  account  of  litigation. 

"SI  000 
"J.  M.  T^ilUnger,  Clerk.  Abram  Hyatt  PresidaDt" 

After  delivery  of  the  draft  the  village  of  Ossining,  in  its  tax  levy 
for  the  year  1903,  included  an  amount  necessary  to  pay  it,  and  the 
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money  was  raised  and  came  into  the  hands  of  the  then  village  treasurer, 
whose  term  expired  in  March,  1904.  On  October  7, 1904,  pajrment  was 
demanded  of  his  successor,  who  refused  it,  whereupon  this  proceed- 
ing^ was  brought  against  him. 

The  learned  cotmsel  for  the  appellant  states  in  his  printed  points : 

"Tbe  money  whlcb  was  raised  for  the  pnrpose  of  paying  said  draft  was 
dlyerted  from  Its  proper  purpose  to  the  payment  of  other  drafts." 

And  no  part  of  the  money  came  into  the  official  hands  of  the  present 
treasurer.  His  contention  is  that  under  such  circumstances  this  pro- 
ceeding will  not  lie.  As  the  money  was  raised  and  appropriated  for  a 
specific  purpose,  I  think  that  the  eye  of  the  law  still  regards  it  as  in 
the  treasury,  and  applicable  to  the  discharge  of  the  draft;  and  that 
this  case  must  be  decided  upon  the  authority  of  People  ex  rel.  Dannat 
V.  Comptroller,  77  N.  Y.  46.  See,  too,  People  ex  rel.  Pennell  v.  Trea- 
nor,  15  App.  Div.  608,  44  N.  Y.  Supp.  528. 

The  final  order  is  affirmed,  with  costs.  All  concur.  Order  tp  be  set- 
tled before  JENKS,  J. 


ALCOLM  CO.  V.  BRENACK. 
(Supreme  Court,  Appellate  Term.    December  21,   190B.) 

BVIDEKOX— CONOLUSIYXNEBB  OH  PaBTT  InTBODUCINO  IT. 

Tn  an  action  against  a  married  woman  on  a  contract  alleged  to  have 
been  made  tbrongh  her  husband,  where  plalntltr  calls  defendant's  hus- 
band as  a  witness,  he  Is  bound  by  testimony  of  the  husband  In  direct 
examination  negatlTing  his  authority  to  make  the  contract  In  qaesti(H>. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20,  Cent  Dig.  Evidence,  8} 
2440,  2441.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Alcolm  Company  against  Emma  F.  Brenack.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Harry  J.  Sondheim,  for  appellant 
Straley  &  Hasbrouck,  for  respondent. 

MacLEAN,  J.  This  action  was  brought  upon  a  written  contract 
for  advertisement  signed:  "Brenack  Paper  Co.,  by  R.  G.  Brenack, 
Att'y."  To  prove  auSiority  the  plaintiff  put  the  husband  of  the  defend- 
ant on  the  stand  as  its  witness,  and,  among  other  things,  asked  this 
question:  "Were  you  authorized  to  sign  the  name  of  tfie  Brenack 
Paper  Company,  R.  G.  Brenack,  Attorney?"  Objection  was  made  and 
sustained,  iJiough  apparently  a  proper  question,  under  the  decision  of 
Jennings  v.  Davies,  29  App.  Div.  227,  51  N.  Y.  Supp.  437.  However, 
it  did  finally  elicit  that  "she,"  referring  to  the  defendant,  "told  me  I 
should  not  sign  any  papers  for  the  Brenack  Paper  Company ;  that  any 
contracts  that  were  to  be  made  she  would  make  them."  By  this  the 
plaintiff  was  bound.  Failing,  therefore,  to  prove  authority,  and  so 
a  right  to  recover,  judgment  for  the  defendant  must  stand. 

Judgment  affirmed,  with  costs.    All  concur. 


Digitized  by 


Google 


1056  96  NBW  TOBK  gTTPPLBMEirr  (Sup.   Ct 

and  UO  New  Tork  State  Reporter 

LUBBLSKY  ▼.  SILWRBfAN  et  aL 
(Supreme  C!oiirt,  Appellate  Term.    December  21,  1905.) 

1.  Nkouobrob— Reb  Ipsa  Loquitur. 

An  Injury  caused  to  a  pedestrian  by  the  fall  of  a  portion  of  a  abed 
erected  In  the  course  of  defendant's  building  operations  over  a  aldeiralk 
Is  wltbln  the  doctrine  of  res  ipsa  loquitur. 

[Ed.  Notsj — ^Tor  cases  in  point,  see  vol.  87,  Cent  Dig.  Negligence.  H 
218,  225.] 

2.  SaHK— iRDKPXirDKRT  CiOIfTBACTOBS— PSBSONAI,  DUTIKS. 

A  person  wbo  is  glren  control  of  a  sidewalk  for  a  temporary  use  Is 
bound  to  maintain  it  In  a  reasonably  safe  condition  during  that  use, 
and  cannot  delegate  sucb  duty  to  an  independent  contractor,  and  thereby 
escape. liability  for  negligence  causing  injury  to  a  person  using  tbe  side- 
walk. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Morris  Lubelsky  against  Clementine  M.  Silverman  and 
others.  From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

J.  Charles  Weschler,  for  appellants. 
Paul  Armitage,  for  resp(Mident. 

BISCHOFF,  J.  The  proof  amply  supported  the  finding  of  flie 
jury  that  the  plaintiff  was  mjured  through  the  fall  upon  him  of  a  por- 
tion of  a  shed  over  the  sidewalk,  erected  in  the  course  of  the  defendant's 
building  operations.  The  doctrine  of  res  ipsa  loquitur  applies  to  such 
a  case  (Wolf  v.  Am.  Tract  Societv,  25  App.  Div.  98,  49  N.  Y.  Sum>. 
236,  Id.,  164  N.  Y.  30,  68  N.  E.  31,  51  L.  R.  A.  241;  Mullen  v.  St 
John,  57  N.  Y.  567,  15  Am.  Rep.  530),  and  the  evidence  for  the  de- 
fendants did  not  necessarily  rebut  the  presumption  of  negligence. 

Control  of  the  sidewalk  having  been  given  so  far  to  the  defendants 
for  their  temporary  use,  the  duty  of  maintaining  it  in  a  reasonably  safe 
condition  remained  upon  them,  and  this  duty  they  could  not  delegate 
to  an  independent  contractor  to  escape  liability  for  a  negligent  injury 
to  a  person  using  the  highway.  Schiverea  v.  Railroad  Co.,  89  App. 
Div.  340,  85  N.  Y.  Supp.  902 ;  Mullins  v.  Siegel-Coopcr  Co.,  95  App. 
Div.  234,  88  N.  Y,  Supp.  737.  If  otherwise,  however,  the  evidence  of 
the  defendant's  apparent  control  could  properly  be  accepted  by  the 
jury  over  the  interested  testimony  of  one  of  the  defendants,  which 
afforded  the  sole  evidence  that  the  construction  of  this  shed  was  under- 
taken by  an  independent  contractor. 

The  case  was  submitted  to  the  jury  under  instructions  which  coun- 
sel for  the  defendants  found  no  occasion  to  criticise  at  the  trial,  and, 
in  view  of  the  nature  of  the  injuries,  taken  with  the  period  during 
which  the  consequential  suffering  has  endured,  we  cannot  say  that  an 
award  of  $300,  over  the  expense  incurred  for  medical  services,  was 
excessive. 

Judgment  affirmed,  with  costs. 

SCOTT.  P.  J.,  concurs.    MacLEAN,  J.,  concurs  in  the  result 
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DRAKE  ▼.  BAKER. 

(Supreme  Gonrt,  Appellate  Term.    December '21,  190B.) 

TnAir-DismasAL  or  Oomplaint. 

Where  the  evidence  Introdaced  on  the  trial  was  conflicting,  it  was  Im- 
proper for  the  court,  on  setting  aside  a  verdict  for  plaintltf  because  of 
the  insufficiency  of  the  evidence,  to  dismiss  the  complaint  upon  the  merits, 
but  it  should  hikve  ordered  a  new  trial. 
[Bd.  Note.— For  caaea  in  point  see  voL  46,  Cent  Dig.  Trial,  |  870.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  Drake  against  Hyman  D.  Baker.  From  a  judg- 
ment entered  upon  a  dismissal  of  the  complaint,  and  from  an  order 
dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT.  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Israel  J.  P.  Alderman,  for  appellant. 
Frank  V.  Johnson,  for  respondent. 

MacLEAN,  J.  The  complaint  alleging,  and  the  answer  admitting, 
employment  of  the  plaintiff  by  the  defendant,  the  plaintiff  claimed  for, 
and  testified  to,  injuries  received  through  failure  of  the  defendant  to 
Ifumish  a  safe  place  in  which  to  work,  and  was  aided  thereto  by  two 
disinterested  witnesses.  Against  the  insecurity  of  the  place,  a  plank 
bridge  from  the  sidewalk  to, a  building  in  course  of  construction,  testi- 
fied some  of  the  witnesses  for  the  defendant,  who  introduced  in  evi- 
dence an  unsworn  admission  by  the  plaintiff,  upwards  of  two  weeks 
after  the  accident,  that  the  plank  did  not  break,  but  that  he  fell  off 
and  broke  his  1^  while  crossing  from  the  sidewalk  to  the  building. 
While  this  was  in  contradiction  to  his  testimony  at  the  trial,  explan- 
ation thereof  was  attempted,  and,  by  the  verdict  of  the  jury  in  favor 
of  the  plaintiff,  apparently  accepted.  But  it  may  also  be  noted  that  the 
admission  of  employment  in  the  verified  answer  of  the  defendant  was 
flatly  contradicted  by  the  defendant  himself  at  the  trial,  and  he  testified 
that,  when  he  went  into  possession  of  the  building  which  was  in  process 
of  construction,  he  assumed  the  contracts  which  were  contracted  for 
before,  and  that  the  contractors  continued  to  do  the  work,  and  he  had 
nothing  to  do  with  any  of  the  work  to  be  done  on  that  building.  At 
the  close  of  the  plaintiff's  case,  and  of  the  whole  case,  the  defendant 
moved  for  a  nonsuit.  This  was  denied,  but,  after  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  was  received,  the  court  entertained  mo- 
tions to  set  aside  for  insuflSciency  and  because  the  verdict  was  against 
the  evidence,  and  thereafter  set  aside  the  verdict  because  of  the  in- 
sufficiency, but  improperly  in  view  of  the  conflict  of  fact  to  dismiss 
upon  the  merits ;  for  it  was  not  the  province  of  the  trial  court  to  deter- 
mine the  facts,  when,  as  herein,  they  were  in  conflict. 

Judgment  reversed,  and  order  modified,  by  striking  therefrom  the 
dismissal  of  the  complaint  on  the  merits  and  substituting  therefor  a 
direction  for  a  new  trial,  without  costs  of  this  appeal  to  either  party. 
All  concur. 

MN.Y.S.— «7 
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DBVINB  ▼.  NEW  YORK  CITY  RY.  CO. 

(Snpram^  Gonrt,  Appellate  Tarn.    December  21,  ISOtS.) 

Daicaoes— lioss  or  Sebyiom. 

In  an  action  for  InjnrleB  to  plalntifTs  son,  where  there  was  no  evidence 
that  plaintiff  lost  the  benefit  of  his  son's  services,  except  as  measured  bj 
his  earnings,  nor  that  the  future  earnings  of  the  son  would  In  reasonable 
probability  be  lessened  as  a  result  of  the  accident,  and  no  expenses  other 
than  for  medical  services  were  proven,  the  only  damage  recoverable  was 
for  loss  of  earnings  and  medical  expenses. 

[Ed.  Mote.— For  cases  in  point;  see  vol.  15,  Cent  Dig.  Damages,  t  240.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  James  Devine  against  the  New  York  City  Railway  Com- 
pany. From  a  judgment  in  fayor  of  plaintiff,  defendant  appeals.  Af- 
firmed on  condition. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant. 
Thomas  J.  O'Neill,  for  respondent 

BISCHOFF,  J.  The  proof  justified  the  finding  that  the  plaintiff's 
son  was  injured  through  negligence  upon  the  part  of  the  defendant, 
and  without  contributory  negligence,  but  the  damages  awarded  were 
obviously  excessive.  No  items  of  damage  other  than  loss  of  earmngs 
and  medical  expenses  were  recoverable,  since  there  was  no  proof  to 
support  a  finding  that  this  plaintiff  lost  the  benefit  of  services  of  the 
boy,  other  than  as  measured  by  his  earnings,  nor  were  expenses,  ex- 
cept for  medical  services,  proven.  In  the  most  favorable  aspect  of  the 
proof  the  recovery  could  not  properly  exceed  $47.50,  being  five  weeks' 
loss  of  earnings  at  $7.50  a  week,  and  the  doctor's  bill  of  $10 ;  for  the 
evidence  was  utterly  devoid  of  a  suggestion  that  the  future  earnings  of 
the  boy  were  to  be  lessened,  as  a  matter  of  reasonable  proba^it}-, 
through  the  effects  of  this  accident. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event,  unless  the  respondent  shall 
stipulate  to  reduce  the  recovery  to  the  sum  of  $47.50,  in  which  event 
the  judgment,  as  reduced,  will  be  affirmed,  without  costs.    All  concur. 


KELLER  V.  HAUO. 
(Supreme  Court,  Appellate  Term.    December  21,  1905.) 

E*BIRCIPAL  AND  Agent— Undisclosed  PamciPAii — LiABruxY. 

Where  defendant  was  the  owner  of  a  business  about  which  work  was 
done  and  for  which  materials  were  furnished,  and  her  husband  was  manag- 
er of  the  business,  defendant  was  liable  as  an  undisclosed  principal  on 
a  promise  of  her  husband  to  pay  for  the  work  and  materials. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent  it  513-516,  518.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 
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Action  by  John  Keller  against  Rose  Haug.    From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Affirmed. 
Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Jones  Cochrane,  for  appellant. 
Peter  Klein,  for  respondent 

MacLEAN,  J.  Being  sued  on  an  account  stated,  and  the  account 
and  promise  to  pay  by  the  husband  of  the  defendant  being  proven, 
the  defendant  may  not  escape  liability ;  for  it  appears  that  she  was  the 
owner  of  the  business  where  work  was  done  and  materials  furnished 
and  that  her  husband  was  manager  of  the  place.  "To  allow  an  undis- 
closed principal  to  absorb  the  profits,  and  uien,  when  the  pinch  comes, 
to  escape  responsibility"  for  a  business  so  conducted,  offers  too  large 
an  opportunity  for  fraud.  Hubbard  v.  Tenbrook,  124  Pa.  291,  296, 
16  Atl.  8ir,  2  L.  R.  A.  823, 10  Am.  St.  Rep.  585 ;  Watteau  v.  Fenwick, 
1  Q.  B.  346. 

Judgment  affirmed,  with  costs.    All  concur. 


DUREIN  V.  CITT  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Term.    December  27,   1005.) 

t.  CoKTBACrrs— Definiteness. 

A  paper  addressed  to  plaintiff,  requesting  bim  to  deliver  60  iajtf  me 
of  burse,  cart,  and  driver  at  $3.50  per  day,  "as  directed,"  was  Inanfflclent 
to  constitute  a  contract,  wbere  no  directions  were  given  prior  to  ttae 
Issuance  of  tbe  order,  nor  at  any  time  before  Its  revocation  by  the  signer. 

[Ed.  Note. — For  cases  In  point,  see  vol.  11,  Cent  Dig.  Contracts,  (  16.] 

2.  Same. 

A  paper  requesting  plalntlflT  to  deliver  00  days'  use  of  horse,  cart,  and 
driver,  without  specifying  when  the  60-day  period  sbonld  commence  or 
that  It  should  run  consecutively,  was  InsuflBcIent  to  constitute  a  contract. 

[Ed.  Note. — For  cases  In  point,  see  vol.  11,  Cent  Dig.  Contracts,  }  18.] 

3.  Same— MuTUAi.rrr  or  Obugation. 

A  paper  requesting  plaintiff  to  deliver  60  days'  use  of  horse,  cart,  and 
driver  at  $3.50  per  day,  was  not  a  contract  since  it  Imposed  mo  obliga- 
tion on  the  plaintiff,  bnt  was  entirely  unilateral. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11,  Cent  Dig.  Contracts,  {  24.] 

4.  MuNiciPAi.  CoBPOBATioNs— Contracts— Revocation  of  Offeb. 

Wbere  a  deputy  commlssiouer  of  docks  of  a  city  addressed  to  plaintiff 
a  request  to  deliver  60  days'  use  of  horse,  cart,  and  driver,  a  letter  from 
tbe  secretary  of  tbe  department  of  docks  and  ferries  requesting  the 
return  of  tbe  order,  sent  before  any  work  bad  been  performed  or  ten- 
dwed,  was  a  complete  revocation  of  tbe  order. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11,  Cent  Dig.  Contracts,  i  67.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  E'ghth  Dis- 
trict. 

Action  by  Martin  J.  Durldn  against  the  city  of  New  York.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

William  H.  Wadhams,  for  appellant. 

John  J.  Delany  (T.  F.  Noonan  and  J.  A.  Stover,  of  counsel),  for 
respondent. 
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SCOTT,  P.  J.  The  plaintiff  sues  as  assignor  of  Harr>'  Martin, 
whose  claim  arises  as  follows:  On  D«;ember  17,  1903,  the  deputy 
commissioner  of  docks  signed  and  delivered  to  Martin  a  paper,  part- 
ly written  and  partly  printed,  in  the  following  form  (the  written  por- 
tions being  italicized) : 

"D^Mrtmeot  of  Docks  and  Ferriee,  Pier  A,  North  River. 

"New  York,  December  17,  190a 
"To  Harry  Martin'.  Please  deliver  m  dfrectei  60  dayt'  use  of  horse,  cart. 
w%i  driver  at  the  prioe  agreed  upon,  viz.,  fS.50  per  day.  I  hereby  certltr 
to  the  eomptroller  of  the  city  of  New  York  the  necessity  of  the  work  or  sup- 
piles  named  In  the  within  department  order,  and  that  the  expenditure  therefor 
has  been  duly  authorized. 
"Order  No.  22.100. 

"Jackson  Wallace,  Deputy  Commissioner  of  VoAa." 

On  January  6,  1904,  before  Martin  had  offered  to  do  any  work  un- 
der the  foregoing  order,  the  secretary  of  the  department  signed  and 
caused  to  be  served  on  Martin  a  paper  in  the  following  form : 

"January  6,  19M. 
"Henry   Martin,   Esq.,   177   Seventh  Avenue,   City — Sir:    You   will  please 
return  at  once  to  this  office  order  Mo.  22,106  for  60  days'  use  of  horse,  cart, 
and  driver. 

"Yours  respectfully,  Charles  J.  Collins,  Secretary." 

On  January  8,  1904,  and  for  several  days  thereafter,  Martin  pre- 
sented himself  with  his  cart  and  horse  and  offered  to  go  to  work. 
but  was  not  permitted  to  do  so,  and  on  October  5,  1904,  assigned  to 
plaintiff  a  claim  against  defendant  for  60  days'  use  of  horse,  cart,  and 
driver  at  $3.60  per  day,  and  to  all  claims  against  defendant  for  breach 
of  said  contract.  The  plaintiff's  claim  is  that  the  document  signed  by 
the  deputy  commissioner  of  docks  on  December  17,  1903,  constituted 
a  valid,  binding  contract  between  Martin  and  the  city,  whereby  Mar- 
tin was  entitled  to  be  employed  for  the  term  of  60  days  at  the  agreed 
rate  per  day.  A  careful  examination  of  the  document  does  not  bear 
out  this  contention.  In  the  first  place,  the  request  of  Martin  is  to 
deliver  the  use  of  the  horse,  cart,  and  driver  "as  directed,"  clearly  im- 
plying that  before  his  employment  became  effective  there  was  to  be 
some  direction  to  go  to  work ;  for  there  is  nothing  to  show  or  indicate 
that  there  had  been  any  direction  given  before  the  signing  of  the  or- 
der or  contemporaneously  therewith.  Furthermore,  no  specified  pe- 
riod of  60  days  is  indicated,  nor  is  there  anything  to  show  that  Martin 
is  expected  to  work  for  60  days  consecutively.  Clearly  Martin  did 
not  understand  that  the  60  days  covered  by  the  order  be^n  to  run  at 
once ;  for,  while  the  order  was  dated  on  December  17th,  he  did  not 
present  himself  for  emplo3Tnent  under  it  until  January  8th,  three  weeks 
after  the  order  was  signed.  And,  finally,  if  the  paper  can  be  seriously 
regarded  as  ^  contract  at  all,  it  is  unilateral  and  devoid  of  consideration. 
If  it  may  be  assumed  that  the  city  by  the  terms  of  the  order  agreed 
to  employ  Martin,  he  agreed  to  nothing.  If  during  the  period  of  60 
days  after  the  signing  of  the  order  the  city  had  required  Martin's  serv- 
ices, and  meanwhile  the  price  of  horses,  carts,  and  drivers  had  risen, 
and  Martin  had  refused  to  work  for  less  than  $4.50  per  day,  and  no  one 
could  be  found  to  work  for  less,  it  is  quite  evident  he  was  not  so  bound 
to  work  for  $3.60  a  day  that  the  city  could  recover  damages  from  him 
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by  reason  of  his  refusal.  The  document  lacked  nearly  every  essential 
element  of  a  contract,  and  was  at  the  most  merely  a  permit  or  proposal 
to  Martin  to  work,  and  an  agreement  that,  if  he  was  directed  to 
woric  and  did  work,  he  should  be  compensated  at  the  rate  of  $3.50  per 
day.  Being  of  this  character,  it  was  subject  to  recall  by  the  city  at 
any  time,  and  most  certainly  before  Martin  had  performed  or  tendered 
performance  or  work  under  it,  and  the  letter  of  the  secretary  deliv- 
ered on  January  6th  was  an  effective  and  complete  revocation. 
Judgment  must  be  affirmed,  with  costs.    All  concur. 


(110  Apik  DiT.  TM 

In  re  FROMENT  et  al. 

(Soprezae  Court,  Appellate  DlTiaion,  Second  Department    December  29,  190R.) 

L  Mab^tiuk  liiEiTs— Matebials  FuBiasHED  FOB  Vessei. 

Under  Lien  Law,  Laws  1897,  p.  526,  c.  418,  i  80,  wblcb  gives  a  Uen  on 
a  vessel  for  work  done  or  material  furnished  for  or  toward  the  building, 
repairing,  or  equipping  of  the  vessel,  and  the  Judicial  construction  which 
has  been  placed  on  2  Rev.  St.  (1st  Ed.)  pt  3,  c.  8,  tit  8,  {  1,  and  Laws 
1862,  p.  966,  c  482,  S  1.  of  which  said  section  80  Is  a  revision,  one  who 
furnishes  materials  or  other  articles  toward  building,  repairing,  or  equip- 
ping a  vessel  is  not  entitled  to  a  lien  upon  the  vessel,  unless  the  materials 
furnished  by  him  hare  actually  gone  into  the  construction,  repair,  or 
equipment  of  the  vessel. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34,  Coit.  Dig.  Maritime  Liens, 
K  31-33.] 

2.  Sams— 8tatut<«t  Provisions— Constbttction. 

Section  80  of  the  Hen  law  (Laws  1897,  p.  526,  c.  418),  giving  a  lien  to  per- 
sons furnishing  materials  for  the  construction  or  equipment  of  a  vessel, 
being  In  derogation  of  the  common  law,  should  be  strictly  construed,  and 
Is  not  affected  by  section  22,  of  the  Uen  law  (page  525),  relative  to  me- 
chanics' Hens,  which  provides  for  the  liberal  construction  of  the  article 
of  which  it  is  a  part 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  Cent  Dig.  Maritime  Liens, 
122.] 

Miller,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Frank  L.  Froment  and  another  to  establish  a  lien 
on  a  vessel  in  custody  of  William  J.  Burlee,  trustee  in  bankruptcy 
of  the  Marine  Construction  &  Dry  Dock  Company.  From  an  order 
affirming  a  report  of  the  referee  granting  the  lien  prayed  for,  such 
trustee  in  bankruptcy  appeals.     Reversed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Clarence  P.  Moser,  for  appellant. 

Robert  J.  Mahon,  for  respondents. 

HOOKER,  J.  This  is  an  appeal  from  an  order  confirming  the 
report  of  a  referee  granting  to  Frank  L.  Fronjent  and  Eugene  M. 
Froment,  respondents,  a  lien  upon  a  vessel  in  the  custody  of  the 
appellant,  the  trustee  in  bankruptcy  of  the  Marine  Construction  & 
Dry  Dock  Company.  The  proceeding  was  brought  pursuant  to  the 
provisions  of  sections  3419  et  seq.  of  the  Code  of  Civil  Procedure. 
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The  referee  has  found  that  the  shipments  by  the  respondent  to  the 
construction  company  of  November  5,  and  14,  1903,  amounted  to 
the  sum  of  $106.14,  and  that  they  should  have  a  lien  against  the 
vessel  for  that  amount.  He  also  has  found  that  substantially  all  of 
the  material  sold  by  them  was  used  in  the  construction  of  the  vessel, 
except  the  shipments  of  November  6,  and  14,  1903,  and  that  the 
material  shipped  on  those  two  days  remained  in  the  possession  of 
the  construction  company  until  November  31,  1904,  when  it  passed 
into  the  possession  of  the  receiver  in  bankruptcy. 

The  appeal  presents  the  sole  question  whether  or  not  under  section 
30  of  the  lien  law  (Laws  1897,  p.  526,  c.  418),  one  who  furnishes 
in  this  state  materials  or  other  articles  for  or  toward  the  building, 
repairing,  fhting,  furnishing,  or  equipping  of  a  vessel,  is  entitl«l 
to  a  lien  upon  it  by  reason  of  the  fact  ^t  the  materials  are  not  paid 
for.  It  is  provided  in  that  section  that  a  debt,  not  a  lien  by  the 
maritime  law,  of  $15  or  upwards,  on  a  vessel  other  than  a  sea- 
going or  ocean  bound,  shall  be  a  lien  upon  such  vessel,  her  tackle. 
apparel,  and  furniture,  and  shall  be  preferred  to  all  other  liens  there- 
upon, except  mariners'  wages,  if  such  debt  is  contracted  by  the  master, 
owner,  etc.,  for  work  done,  or  material  or  other  articles  furnished 
in  this  state,  for  or  toward  the  building,  repairing,  fitting,  furnish- 
ing, or  equipping  of  such  vessel.  We  are  referred  to  and  have 
been  able  to  find  no  adjudication  in  this  state  upon  this  question  as 
it  is  now  mvesented,  pursuant  to  the  provisions  of  section  30  of  the 
lien  law.  That  section  is  a  revisicm  of  section  1,  c.  482,  p.  956,  of  the 
Laws  of  1862,  which  in  turn  is  a  revision  of  2  Rev.  St.  (1st  Ed,)  p. 
493,  pt.  3,  c.  8,  tit.  8,  §  1.  Interpretations  of  this  latter  statute  are 
to  be  found  in  the  books.    It  provides  that: 

"Wbenever  a  debt,  amounting  to  fifty  dollars,  or  upwards,  shall  be  con- 
tracted by  the  master,  owner,  agent,  or  consignee  of  any  ship  or  vessel  within 
this  state,  for  or  on  account  of  any  work,  or  materials  or  articles  furnished 
in  this  state  for  or  towards  the  building,  repairing,  eta,  such  ship  or  vessel, 
such  debt  nhall  be  a  Hen  upon  said  ship  or  vesBel,  and  shall  be  preferred  to 
all  other  Hens  thereon,  except  mariners'  wages." 

In  Phillips  v.  Wright,  7  N.  Y.  Super.  Ct  342,  H  appeared  that 
a  part  of  the  timber  furnished  was  not  used  in  the  vessel,  and  that 
some  of  it  had  been  sold  by  the  purchasers'  assignees,  and  the  pro- 
bability was  that  some  went  for  the  repair  of  other  vessels.  It  was 
there  contended  on  the  part  of  the  plaintiff  that  the  nonapplication 
of  the  timber  to  the  building  of  the  vessel  in  question  for  which  it 
was  bought  was  not  material ;  but  the  court  took  the  opposite  view, 
and  held  that  to  create  the  lien  it  is  not  sufficient  to  prove  that 
the  materials  were  purchased  with  the  declared  purpose  of  being 
used  in  the  building  of  the  vessel,  but  positive  application  to  the  in- 
tended, use  must  be  shown.    The  court  said : 

"The  whole  theory  of  a  lien  for  labor  and  materials  rests  upon  the  basis 
that  such  labor  and  materials  have  entered  into  and  contributed  to  the  pro- 
duction or  equipment  of  the  thing  upon  which  the  lien  is  impressed.  This 
imposes  on  the  materialman  the  necessity  of  seeing  to  it,  that  his  materials 
are  applied  to  the  purpose  for  wlilch  they  are  procured,  If  he  design  to  rely 
upon  a  Hen  given  to  him,  by  reason  of  such  purpose.  •  •  •  It  may  well 
be  doubted  whether  a  literal  Interpretation  of  the  words  of  the  statute  (2  Bev. 
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St  498),  confer  a  lien,  unless  the  articles  fnmlshed  are  actually  used  In  the 
building,  etc.,  of  the  vessel  against  which  It  is  claimed.  Can  It  be  that  ma- 
terials are  furnished  for,  or  towards  building  a  ship,  when  no  part  of  them 
enter  into  or  become  a'  part  of,  the  ship?  *  •  •  This  doubt,  and  our  con- 
viction tliat  the  spirit  of  the  act  does  not  warrant  its  extension  to  materials 
bought  for,  but  never  used,  in  the  building  of  a  designated  vessel,  make  it  our 
duty  to  hold,  that  for  the  timber  which  did  not  enter  into  the  construction  of 
the  ship  In  question,  the  plaintiff  bad  no  Hat," 

The  same  court  in  Hiscox  v.  Harbeck,  15  N.  Y.  Super.  Ct.  506, 
considered  the  same  question,  and  the  case  of  Phillips  v.  Wright,, 
supra,  was  followed.  Dealing  with  a  similar  act,  Judg:e  Sutherland, 
in  Johnson  v.  The  Steamboat  Sandusky,  5  Wend.  510,  said : 

"The  supplies  ccmtemplated  by  the  act,  it  appears  to  me,  must  be  such  aa 
enter  into  the  conatructlon  or  equipment  of  a  vessel  and  become  a  part  of  her." 

In  Crooke  v.  Slack,  20  Wend.  177,  that  case  is  followed.  The 
Superior  Court  cases  are  referred  to  and  followed  in  Moores  v. 
Lunt,  1  Hun,  650,  and  the  Phillips  Case  is  cited  with  approval  in 
P.  I.  Co.  V.  The  Vessels  Hopatcong,  etc.,  127  N.  Y.  206,  211,  27 
N.  E.  841.  The  principle  contended  for  by  the  appellant  is  the  law, 
and  has  been  deemed  such  since  the  early  cases  in  this  state.  See, 
also,  Happy  v.  Mosher,  48  N.  Y.  313,  320. 

The  case  of  Sears  v.  Wise,  52  App.  Div.  118,  64  N.  Y.  Supp.  1063, 
is  not  an  authority  for  the  respondent  That  case  dealt  with  the 
construction  of  article  1  of  the  lien  law  (Laws  1897,  p.  514,  c  418), 
which  relates  to  mechanics'  liens.  In  that  article  is  to  be  found  the 
provision  that  it  is  to  be  construed  liberally  to  secure  the  beneficial 
interests  and  purposes  thereof,  and  that  a  substantial  compliance  with 
its  several  provisions  shall  be  sufficient  for  the  validity  of  a  lien 
and  jg;ive  jurisdiction  to  the  courts  to  enforce  the  same.  While  the 
provisions  as  to  liens  on  vessels  are  to  be  found  within  the  same 
chapter  of  the  general  laws  as  those  relating  to  mechanics'  liens,  yet 
the  subject  of  liens  on  vessels  is  treated  in  an  article  separate  and 
distinct  from  that  dealing  with  mechanics'  liens.  Section  22  of  the 
lien  law  (Laws  1897,  p.  526,  c  418)  is  incorporated  within  article  1,  and 
by  its  terms  refers  to  the  article  where  it  occurs  and  to  none  other. 
While  there  may  be  no  logical  reason  why  a  statjite  authorizing  a  lien 
on  a  vessel  should  be  strictly  construed  and  that  authorizing  a  lien  on 
real  property  liberally  construed,  yet  the  language  of  the  act  itself 
permits  and  requires  a  liberal  construction  of  its  provisions  so  far  as 
they  relate  to  mechanics*  liens,  and  is  silent  in  that  respect  as  to  that 
part  of  the  act  relating  to  liens  on  vessels.  The  act  is  in  der(^tion  of 
the  common  law,  and  under  familiar  principles  should  be  strictly  con- 
strued, in  the  absence  of  statutory  direction  to  the  contrary.  The 
cases  to  which  attention  has  been  called  seem  clearly  to  demonstrate 
that  the  meaning  of  the  words  as  used  in  the  statute  has  been 
judicially  determined,  and  we  should  not  now  introduce  a  different 
construction. 

The  order  should  therefore  be  reversed,  and  the  proceeding  dis- 
missed. 

Order  reversed,  and  proceedings  dismissed,  wltb  costs.  All  concur,  except 
Miller,  J.,  who  dissemti. 
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JULIAN  et  al.  V.  BERARDINl. 
(Supreme  Oonrt,  ApiwUate  Term.    December  27,   1906.) 

1.  LardZiObd  and  TzRAinv- Liases— Tkuc— TsHAiroT  tbom  Morth  to  Hohih. 

Where  an  oral  lease  of  premises  for  fire  yean  was  made  at  a  rental 
of  a  certain  snm  per  month,  an  entry  and  possession  by  the  lessee  implied 
in  contemplation  of  law  a  new  contract  by  which  the  lessees  held  as 
tenants  from  month  to  month. 

2.  Bams— Deposit  to  Skottbe  Bxnr— Etidencb— Intebencts. 

Where  lessees  d^xMlted  $300  to  secure  the  payment  of  rent  under  a 
parol  lease  for  five  years  at  a  monthly  rental  of  $185,  no  Importance 
was  attachable  to  the  apparent  disproportion  between  the  amount  of 
the  deposit  and  that  of  the  monthly  rent  as  bearing  on  the  Issue  as  to 
whether  a  tenancy  from  year  to  year  or  from  month  to  month  was 
created  by  the  entry  and  taking  possession  of  the  premises  by  the  lessees. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  ESs- 
trict. 

Action  Ity  Angelo  Julian  and  another  against  Michael  Berardbi. 
Judgment  for  plaintiffs  for  less  than  the  relief  demanded,  and  they  ap- 
peal.   Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Gantz,  Neier  &  McKennell  (Thomas  Abbott  McKennell,  of  coun- 
sel), for  appellants. 
Charles  Zerbarini,  for  respondent 

SCOTT,  P.  J.  In  April,  1905,  the  plaintiffs  and  defendant  verbal- 
ly agreed  to  a  lease  from  defendant  to  plaintiffs  of  a  store  in  Mulberry 
street  for  the  term  of  five  years.  A  written  lease  was  contemplated, 
but  was  never  executed,  because  defendant  was  contemplating  mort- 
gaging the  property,  and  apprehended  that  he  might  find  difficulty  in 
doing  so  if  it  were  incumbered  of  record  by  a  long  lease.  However, 
the  plaintiffs,  with  defendant's  consent,  entered  into  possession  of  the 
premises  and  paid  one-half  a  month's  rent  until  May  1st,  and  there- 
after paid  rent  in  advance  on  the  1st  of  May  and  June  for  those  months. 
On  the  last  day  of  June  the  plaintiffs  moved  out  and  abandoned  the 
premises.  At  the  time  of  making  the  oral  agreement  for  a  five-year 
lease,  and  in  contemplation  that  such  a  lease  would  be  made,  the  plain- 
tiffs deposited  with  defendant  $300  as  security,  and  this  they  now  sue 
to  recover.  The  defendant  counterclaims  for  the  rent  at  the  agreed 
rate  for  the  month  of  July,  and  upon  this  counterclaim  has  succeeded. 

The  one  question  involved  in  this  appeal  is  as  to  whether  the  plain- 
tiffs, imder  the  circumstances,  held  as  tenants  from  year  to  year,  or 
from  month  to  month.  It  has  been  held  in  numerous  cases,  and  is  per- 
fectly well  settled,  that  a  parol  lease  or  agreement  for  a  lease  for  a 
longer  term  than  oat  year  is  absolutely  void,  and  ceates  no  relation  of 
landlord  and  tenant,  even  though  the  tenant  may  enter  into  possession 
and  pay  rent.  Such  entry  and  possession,  however,  implies  m  contem- 
plation of  law  a  new  contract  of  hiring,  quite  distinct  from  and  inde- 
pendent of  the  void  parol  agreement,  though  the  latter  may  be  resort- 
ed to  as  a  means  of  determining  the  terms  and  conditions  of  the  new 
contract    The  term  of  the  lease  is  obviously  one  of  the  most  important 
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conditions,  and,  where  a  new  implied  lease  arises  under  the  circum- 
stances disclosed  in  this  case,  it  oftentimes  becomes  most  important, 
as  it  is  here,  to  determine  whether  the  new  letting  is  by  the  year  or  by 
the  month.  To  determine  that  question  reference  has  generally  been 
made  to  the  specification  of  the  rent  as  contemplated  by  the  void  agree- 
ment Where  that  agreement  provided  for  a  yearly  rental,  although 
to  be  paid  in  monthly  installments,  it  has  been  inferred  that  the  new 
agreement  was  for  a  yearly  tenancy,  especially  when  the  tenant  has 
held  for  one  year  and  part  of  another.  Langhran  v.  Smith,  75  N.  Y. 
205 ;  Coudert  v.  Cohn,  118  N.  Y.  309,  23  N.  E.  298,  7  L.  R.  A.  69, 
16  Am.  St.  Rep.  761.  Where,  on  the  other  hand,  the  proposed  void 
lease  provided  for  a  monthly  rental,  the  inference  has  obtained  that 
the  new  letting  was  by  the  month.  Gilfoyle  v.  Cahill,  18  Misc.  Rep. 
68,  41  N.  Y.  Supp.  29;  Lawrence  v.  Hasbrouck,  21  Misc.  Rep.  39, 
46  N.  Y.  Supp.  868. 

The  crucial  question  of  fact,  therefore,  in  this  case,  is,  what  was 
^;reed  to  be  inserted  in  the  contemplated  lease  for  five  years  as  to  the 
<maracter  of  the  rent?  If  the  learned  justice  held  that  the  agreement 
was  for  a  yearly  rental,  as  he  must  have  held,  his  conclusion  on  this 
point  is  clearly  against  the  evidence.  Not  only  did  the  plaintiffs  testi- 
fy that  the  agreement  was  for  a  monthly  rent,  but  both  the  defendant 
and  his  clerk  testified  that  the  agreement  was  to  lease  the  store  "at 
$135  a  month."  There  is  no  evidence  to  the  contrary,. except  that  de- 
fendant, on  bein|^  recalled,  testified  that  the  yearly  rental  of  the  store 
was  $1,620.  This  was  evidently  a  mere  computation,  and  he  did  not 
say,  nor  did  the  attorney  who  drew  the  unexecuted  lease  testify,  that 
the  agreement  was  for  a  yearly  rental.  Assuming,  then,  as  we  must, 
that  the  oral  agreement  was  for  a  lease  with  a  monthly  rental,  the 
case  stands  on  all  fours  with  Gilfoyle  v.  Cahill,  supra,  and  the  judgment 
was  erroneous.  No  importance  is  to  be  attached  to  the  apparent  dis- 
proportion between  the  amount  of  the  deposit  for  security  and  the 
amount  of  the  monthly  rent,  for  it  clearly  appears  that  the  deposit  was 
made  when  a  lease  for  five  years  was  agreed  upon  and  contemplated. 
Upon  the  case  made  the  plaintiffs  were  entitled  to  leave  the  premises 
at  the  end  of  any  month,  and,  having  elected  to  do  so,  they  are  entitled 
to  a  return  of  their  deposit. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  the  appel- 
lants to  abide  the  event    All  concur. 


MAUREB  T.  BROOKLTN  HEIGHTS  B.  00. 
(Supreme  Court  Appellate  Division,  Second  Department.    December  29,  1905.) 

CaBBIEBS— IlTJDBT    10    FASSENOEB    AUOHTIKa    FBOU    StBERC    CaB — ^NlOLIOENCB— 

Etidbncb. 

Where  plaintiff  sued  tot  an  Injury  on  the  theory  that  the  street  car  on 
which  be  was  a  passenger  stopped  for  blm  to  alight,  and,  while  he  was 
doing  80,  started,  without  giving  him  sufficient  time,  throwing  him  to  the 
grotmd,  a  verdict  for  him  is  against  the  weight  of  evidence;  he  having 
no  testimony  but  his  own,  the  conductor's  testimony  that  plaintiff  at- 
tempted to  alight  while  the  car  was  moving  being  corroborated  by  two  pas- 
sengers, and  plaintiff  admitting  that  he  told  defendant's  claim  agent  that 


Digitized  by 


Google 


1066  86  NBW  XOBK  SUPPLEMENT  (Sup.  CL 

and  130  New  York  State  Keportor 

the  car  "did  not  stop,  and  as  it  was  turning  slowly  and  kind  of  stopped 

I  stepped  off,"  tbough  he  explained  that  by  "kind  of  stopped"  he  meant 

it  stopped  "for  a  minute  or  half  a  minute  or  10  seconds  enough  to  step  off." 

[BkL  Note. — ^For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  f  1401.] 

Appeal  from  Kings  County  Coart 

Action  by  Louis  C.  Maurer  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  new  trial,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

I.  R.  Oeland,  for  appellant. 
Frank  F.  Davis,  for  respondent 

JENKS,  J.  I  advise  a  reversal  of  this  judgment  and  of  the  order, 
because  the  verdict  is  against  the  weight  or  preponderance  of  evidence. 
McDonald  v.  St.  Ry.  Co.,  167  N.  Y.  66,  60  N.  E.  282. 

The  plaintiff  complains  that,  when  a  passenger  on  a  car  of  the  de- 
fendant's street  surface  railroad,  he  signaled  to  the  conductor  his  wish 
to  leave  the  car  at  a  corner ;  that  the  car  was  stopped  for  him ;  and  that 
when  he  had  stepped  down  with  cme  foot  on  the  ground,  and  while  the 
other  was  still  on  the  car  step,  the  car  was  started  forward  suddenly 
and  violently,  so  that  he  was  thrown  to  the  ground  and  injured-  Plain- 
tiff testifies  that  he  rode  on  the  car  as  far  as  Classon  avenue.  The  car 
turned  at  a  switch  at  that  place,  and  the  plaintiff  prepared  to  leave  the 
car  there,  inasmuch  as  he  wished  to  journey  up  Flushing  avenue.  He 
testifies  that  the  car  did  not  stop  before  turning  into  Classon  avenue, 
but  afterwards.  He  called  no  witnesses  to  sustain  his  version,  though 
the  defendant  admitted  that  the  plaintiff  had  attempted  to  find  a  woman 
passenger  as  a  witness.  The  conductor  testifies  that  he  stopped  the 
car  that  the  motorman  might  turn  the  switch,  that  he  then  gave  the 
signal  to  the  motorman  to  go  on,  and  that  tiiey  were  rounding  the 
curve  when  the  plaintiff,  without  anjr  warning,  rushed  out  to  the  plat- 
form, and  while  the  car  was  in  motion  attempted  to  alight  The  con- 
ductor's testimony  that  the  passenger  attempted  to  alight  while  the  car 
was  moving  is  corroborated  by  the  testimony  of  two  passengers  on  Ae 
car. 

I  am  not  moved  to  advise  a  new  trial  in  this  case  for  the  sole  reason 
of  the  absolute  contradiction  between  the  plaintiff  on  the  one  hand  and 
the  conductor  and  the  two  passengers  on  the  other.  Hulst,  the  assistant 
claim  agent  for  the  defendant,  testifies  that  the  plaintiff  subscribed  and 
swore  to  a  written  statement  immediately  after  the  accident,  which  was 
read  in  evidence.    The  statement  in  part  is : 

"The  car  went  up  Flushing  avenue  to  Classon,  and  turned  Into  Clasaon. 
I  supposed  the  car  would  stop  when  it  turned,  and  I  was  on  the  step  with 
my  heavy  grip,  weighing  about  35  or  40  pounds,  and  the  car  went  aionnd  the 
curve  fast  and  didn't  stop  at  all ;  and,  as  the  car  was  on  the  turn,  I  Jumped 
off,  and  the  heel  of  my  shoe  caught  and  I  was  thrown.  The  car  went  about 
60  feet  before  It  came  to  a  stop.  I  was  thrown  on  my  knee  on  the  street 
I  have  been  to  see  Dr.  Fane,  of  1080  Halsey  street,  who  gave  me  something 
to  rub  on  my  knee.  The  conductor  was  standing  on  the  rear  platform  with 
his  hand  on  the  bell  the  time  I  got  off.  The  car  was  going  at  the  time,  and 
the  conductor  ought  to  bare  stopped  the  car  to  let  me  o^  ao  I  should  not 
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be  compelled  to  Jump  off  the  car  while  it  was  moving.    Mrs.  Short,  of  203 
North  Sixth  street,  and  E.  J.  Kelleher,  of  53  SIcillman  street,  are  my  witnesses." 

Here,  then,  is  a  sworn  statement  by  the  plaintiff  in  absolute  contra- 
diction of  the  plaintiff  as  to  his  theory  of  his  action  and  his  theory 
of  the  accident  on  the  witness  stand.  For  he  once  stated,  under  oath, 
that  the  car  did  not  stop,  although  the  conductor  should  have  stopped 
it,  and  that  he  jumped  off  while  the  car  was  in  motion,  and  his  heel 
caught ;  and  he  sues  on  the  theory  that  the  car  stopped,  but  he  was  not 
afforded  a  reasonable  time  in  which  to  leave  the  car.  On  rebuttal  he 
sought  to  explain  the  written  statement  But  he  testified  that  he  told 
the  agent  that  he  went  out  on  the  platform,  and  told  the  conductor 
to  stop  before  he  would  turn,  "but  he  didn't  stop,  and  he  turned  around 
the  curve,  and  as  he  turned  slowly  and  kind  of  stopped  I  stepped  off. 
This  is  what  I  told  this  man  that  came  to  my  office.  I  told  him  in  that 
interview  I  thought  my  heel  must  have  caught,  which  I  didn't  know 
on  account  of  the  jerk  around,"  etc  Although  he  thereafter  denies 
that  he  said  that  he  was  on  the  step  and  the  car  didn't  stop,  and  he  ex- 
plains that  he  meant  by  "kind  of  stopped"  that  it  stopped  "for  a  minute 
or  half  a  minute  or  10  seconds,  enough  to  step  off,  the  fact  remains, 
in  spite  of  his  subsequent  refinements  and  qualifications,  that  he  ad- 
mitted on  this  trial  that  he  had  said  to  the  agent  that  the  car  "did  not 
stop,  and  as  it  was  turning  slowly  and  kind  of  stopped  I  stepped  off." 
In  view  of  the  unsatisfactory  and  self-contradicting  testimony  of  the 
plaintiff,  unsupported  by  any  other  evidence,  and  also  of  the  testimony 
directly  contradictory,  I  think  that  the  plaintiff  has  not  supported  his 
cause  of  action  by  sufficient  proof. 

I  therefore  advise  that  the  judgment  arid  order  be  reversed,  and  that 
a  new  trial  be  ordered. 

Judgment  and  order  of  County  Court  of  Kings  county  reversed,  and  new 
trial  ordered;   costs  to  abide  the  event.    Ali  concur. 


<110  App.  DlT.  191.) 

AIRMAN  V.  WAHNETAH  SILK  00. 

(Supreme  Court,  Appellate  Division,  Second  Department.    December  29, 190S.) 

1.  SiXES— Bbeach  of  Contiuct— Damages. 

Where,  in  an  action  for  the  breach  by  defendants  of  their  contract  to 
furnish  plaintiff's  assignors  with  a  certain  quantity  of  printed  velours 
at  a  stated  price,  such  velours  "to  be  specified  for  during  the  next  six 
months,"  it  appeared  that  the  words  "specified  for"  signified  the  giving 
of  Instructions  in  respect  to  the  printing  of  the  velour,  and  that  the 
goods  could  not  have  been  delivered  before  the  lapse  of  about  60  days 
after  l)eing  specified  for,  a  judgment  for  plaintiff  was  unauthorized,  in 
the  absence  of  evidence  as  to  the  market  price  of  printed  velours  similar 
to  the  goods  in  controvert  on  or  about  the  date  of  expiration  of  such  60 
days. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  {  1175.] 

2.  Sake— TniE  of  Deuvebt. 

Where  a  contract  for  supplying  goods  fixes  no  time  for  the  delivery 
thereof,  the  law  Imports  an  undertaking  to  deliver  within  a  reasonable 
time.  « 

[Ed.  Note. — For  cases  In  point  see  vol.  43,  Cent  Dig.  Sales,  g  218.] 


Digitized  by 


Google 


1068  96  NEW  XOHK  SUPPLEMENT  (Sup.   CL 

•nd  130  New  York  State  Reporter 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  M.  Aikman  against  the  Wahnetah  Silk  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Edward  H.  M.  Roehr,  for  appellant 
William  B.  Hurd,  Jr.,  for  respondent. 

WILLARD  BARTLETT,  J.  At  the  close  of  the  trial,  tfie  proof 
was  such  as  to  entitle  the  plaintiff  to  recover  from  the  defendant  such 
damages  as  the  plaintiff's  assignors,  the  firm  of  Lusky,  White  &  Cool- 
idge,  of  Chicago,  had  sustained  by  reason  of  the  defendant's  failure 
to  deliver  to  that  firm  1,268  pieces  of  printed  velours  at  the  price  pf  2TJ^ 
cents  a  yard.  The  learned  trial  judge  directed  a  verdict  for  the  plain- 
tiff for  $1,585  damages,  upon  the  assumption,  as  clearly  appears  from 
the  record,  that  the  evidence  established  a  difference  of  at  least  2^4 
cents  a  yard  between  the  price  agreed  upon  in  the  contract  as  that  at 
which  the  velours  should  be  purchased  and  sold,  and  the  market  price 
of  such  goods  at  the  time  when  the  purchasers  were  entitled  to  have 
the  same  delivered.  Counsel  for  the  defendant  had  asked  to  go  to  the 
jury,  upon  the  ground  that  there  was  a  question  of  fact  as  to  what 
was  the  market  price ;  and  he  duly  excepted  to  the  denial  of  his  request 
and  to  the  direction  of  a  verdict.  I  think  that  this  exception  was  well 
taken,  for  the  reason  that  the  case  is  destitute  of  evidence  as  to  the 
market  price  of  printed  velours  at  the  period  when  it  was  incumbent 
upon  the  defendant,  under  the  contract,  to  make  delivery  of  the  1,268 
pieces  in  question. 

The  contract  contemplated  the  giving  of  instructions  by  the  purchaser 
to  the  manufacturer  to  print  the  material  in  the  desired  colors,  shades, 
and  combinations,  before  the  manufacturer  was  expected  to  do  any- 
thing in  the  premises.  It  began  with  a  direction  from  the  plaintiff's 
assignors  to  the  defendant  to  "enter  our  order  for  2,000  pieces  of  printed 
velours,  same  to  be  specified  for  during  the  next  six  months."  In  the 
plush  trade  the  words  "spedfied  for"  have  a  technical  meaning,  and 
signify  the  giving  of  instructions  in  respect  to  the  printing.  It  is  con- 
ceded by  the  learned  counsel  for  the  respondent  in  his  brief  that  the 
goods  for  Ihe  nondelivery  of  which  this  suit  was  brought  were  not 
"specified  for"  until  October  10, 1903,  the  proof  indicates  the  12th.  The 
contract  fixes  no  time  for  the  delivery,  hence  the  law  imports  an  under- 
taking to  deliver  within  a  reasonable  time.  The  only  evidence  on  tliis 
subject  in  the  record  shows  that  60  days  from  the  date  of  the  receipt 
of  the  order  or  specification  for  printing  would  have  been  a  reasonable 
time  within  which  to  deliver  the  goods.  The  agent  of  the  defendant, 
through  whom  the  contract  was  made,  and  whosp  credibility  is  attested 
by  the  fact  that  he  was  called  as  a  witness  by  both  parties,  said  it  would 
take  the  mill  of  the  Wahnetah  Silk  Company  perhaps  60  days  or  two 
months  to  print  the  velours  specified  in  the  final  order.  "So  having 
received  an  order  or  specification  on  the  10th  of  October,  not  all  of  them 
could  possibly  have  been  delivered  before  the  lapse  of  about  60  days, 
on  an  order  of  1,200." 

Now  if  any  evidence  had  been  given  showing  what  was  the  market 
price  of  printed  velours  similar  to  the  goods  in  controversy  on  or  about 
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the  10th  of  December,  1903,  there  would  have  been  a  basis  in  the  proof 
for  the  direction  of  a  verdict.  But  such  evidence  is  wholly  wanting. 
The  plaintiff's  assignors  were  not  entitled  to  have  the  goods  delivered 
until  that  date,  and  there  is  no  proof  that  if  they  had  been  then  de- 
livered the  purchasers  would  have  been  any  better  off  than  they  are 
now ;  in  other  words,  there  is  nothing  to  show  that  they  suffered  any 
actual  damage  by  reason  of  the  defendant's  failure  to  deliver. 

For  this  defect  in  the  proof  we  are  constrained  to  reverse  this  judg- 
ment 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  tbe  event    All 
concur. 


PEOPLE  ex  rel.  HANRAHAN  v.  McADOO.  Police  Com'r. 

(Supreme  Court  Appellate  Dlylslon,  Second  Department    December  29,  1906.) 

Hakoamtts— Dismissal  of  Police  Oiticeb. 

Mandamus  does  not  He  to  compel  the  reinstatement  of  a  police  oflQcer 
dismissed  after  a  trial  on  charges,  though  there  were  errors  in  the  trial, 
but  not  so  grave  as  to  make  it  appear  that  the  dismissal  was  not  the  re- 
sult of  a  judicial  act  and  though  his  suspension  pending  the  trial  was  il- 
legal ;  the  remedy  being  certiorari. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  the  relation  of  Daniel  E.  Hanrahan, 
against  William  McAdoo,  as  police  commissioner  of  the  city  of  New 
York,  to  compel  respondent  to  reinstate  relator  as  a  member  of  the 
police  force,  with  rank  of  patrolman.  From  an  order  denying  a  motion 
for  a  peremptory  writ  of  mandamus,  relator  appeals.  .Affirmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Ernest  L.  Crandall,  for  appellant 
James  D.  Bell,  for  respondent 

PER  CURIAM.  We  think  that  the  relator  has  mistaken  his 
remedy.  If,  as  the  record  shows,  he  was  convicted  after  a  trial  upon 
charges,  he  cannot  in  effect  review  that  determination  and  annul  it  by 
mandamus,  but  he  must  resort  to  certiorari.  People  ex  rel.  Goodwin 
V.  MacLean,  62  Hun,  42, 16  N.  Y.  Supp.  401.  This  rule  is  not  affected 
by  the  number  or  the  gravity  of  the  errors  which  may  be  assigned  to  the 
trial  and  the  procedure  thereof,  so  long  as  it  appears  that  the  dismissal 
complained  of  was  the  result  of  a  judicial  act.  The  relator  cannot, 
by  allegation  that  his  suspension  pending  the  charges  and  their  de- 
termination was  illegal,  be  restored  to  the  force  by  mandamus,  in- 
asmuch as  he  was  removed  therefrom  by  judicial  proceedings  sub- 
sequent to  the  suspension.  It  may  be,  that  if  he  was  suspended  with- 
out pay,  illegally,  as  he  contends,  he  would  have  a  right  to  recover 
his  salary  during  the  period  of  suspension  until  his  dismissal  after  trial, 
on  the  ground  that  it  was  an  incident  to  his  office. 

We  are  constrained  to  affirm  the  order,  with  $10  costs  and  disburse- 
ments, solely  upon  the  ground  indicated. 
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OSTROM   T.   SAFOLSKT. 
(Supreme  Court,  Appellate  Term.    December  21,  1906.) 

1.  MT7NICIPAI.   COUBT— JUDOMERT— AVENDMENTS— JUBISDICnOH. 

A  motion  by  plaintiff  for  tbe  Insertion  In  a  Municipal  Court  Judgment 
of  a  clauBe  providing  tbat  defendant  was  liable  to  arreet  and  imprison- 
ment on  execution  was  a  motion  to  amend  or  modify  tbe  Judgment  which 
such  court  had  no  jurisdiction  to  grant  after  tbe  expiration  of  five  days 
from  the  entry  of  the  Judgment,  as  provided  by  Municipal  Conrt  Act, 
Laws  1902,  p.  1S63,  c.  680,  {  264. 

2.  APPEAI/-^nBiaDIOnON-^UDOUEln^MODIPICATION. 

Where  plaintiff  appealed  from  a  Judgment  in  bis  favor,  as  well  as  from 
an  order  denying  a  motion  to  amend  tbe  same  by  Inserting  a  clause  pro- 
viding for  defendant's  turrest,  the  appellate  court  bad  Jurisdiction  to  modi- 
fy the  Judgment  by  Inserting  such  provision  under  Municipal  Court  Art. 
Laws  1902,  p.  1678,  c.  580.  8  SIO,  authorizing  the  Appellate  Term  to  re- 
verse, affirm,  or  modify  tbe  final  Judgment  or  order  appealed  from. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Meyer  Ostrom  against  Philip  Sapolsky.  From  a  Munici- 
pal Court  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
plaintiff's  motion  to  modify  the  judgment,  he  appeals.  Judgment  mod- 
ified, and  order  affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacI^EAN,  JJ. 

Theodore  N.  Ripsom,  for  appellant. 
Louis  M.  Picker,  for  respondent. 

PER  CURIAM.  The  motion  made  by  the  plaintiflF  herein  was  dear- 
ly a  motion  to  amend  or  modify  the  judgment,  and  as  such  came  within 
the  provisions  oi  section  254  of  the  Municipal  Court  act  (Laws  1902: 
p.  1563,  c.  580),  and  not  having  been  made  within  five  days,  as  therein 
prescribed,  the  court  below  had  no  jurisdiction  to  entertain  it,  and  could 
not  grant  the  relief  asked  for.  Buchsbaum  v.  Feldman,  43  Misc.  Rep. 
85,  86  N.  Y.  Supp.  747.  The  appeal  herein,  however,  being  from  the 
judgment,  as  well  as  the  order,  this  court  may  upon  appeal  "reverse, 
affirm,  or  modify  the  judgment  or  final  order  appealed  from"  (section 
310,  Municipal  Court  Act),  and  the  judgment  herein  may  be  modified 
by  inserting  therein  the  words:  "Defendant  liable  to  arrest  and  im- 
prisonment on  execution." 

Order  affirmed,  and  judgment  modified,  without  costs  to  either  party. 


CUNNINGHAM  v.  DRY  DOCK,  E.  B.  &  B.  R.  CO. 
(Supreme  Court,  Appellate  Term.    December  21,  19(0.) 

Stbeet  Bailboaos — PsRSORS  IN  Street— IsjruBiES—NEOLiQENCE. 

The  driver  of  defendant's  street  car  detached  bis  horses  therefrom  In 
order  to  get  over  a  bole  In  tbe  street,  and,  after  the  car  had  been  pushed 
over  the  hole,  was  about  to  attach  the  horses  again  to  the  car,  when  they 
suddenly  bolted,  ran  away  and  Injured  plaintiff,  a  street  sweeper.  Beld, 
that  tbe  mere  fact  tbat  the  horses  brolie  from  tbe  driver  and  ran  did 
not  establish  defendant's  negligence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26,  Cent  Dig.  Highways,  {  472.1 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Michad  Cunningham  against  the  Dry  Dock,  East  Broad- 
way &  Battery  Railroad  Company.  From  a  Municipal  Court  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant. 
Frank  M.  Hardenbrook,  for  respondent 

SCOTT,  P.  J.  This  judgment  cannot  stand.  The  plaintiff,  a  street 
sweeper,  was  struck  and  injured  by  a  team  of  car  horses  which  were 
running  away.  There  was  a  hole  in  the  street,  and  the  horses  had  been 
detached  from  the  car,  which  was  pushed  by  hand  over  the  hole.  The 
driver  took  his  horses  around  the  hole  and  was  about  to  attach  them 
to  the  car,  when  they  suddenly  bolted  and'  ran  away.  The  mere  fact 
that  the  horses  broke  away  from  the  driver  and  ran  does  not  establish 
defendant's  negligence ;  and  there  was  an  entire  failure  to  account  for 
their  running  away,  or  to  attribute  their  action  to  any  negligence  act 
or  omission  on  the  part  of  any  of  the  defendant's  employes.  As  the 
evidence  stood,  the  defendant's  motion  to  dismiss  the  complaint  should 
have  been  granted. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


WACKEROW  v.   BNGEL. 
(Snpreme  Court,  Appellate  Term.    December  21,  190S.) 

liANDLOBD  AND  TENANT— ASSIGNMENT  Or  LeABB— VaLIDITT. 

Where  one  took  a  lease  of  a  house,  to  carry  on  the  business  of  renting 
furnished  rooms,  and  deposited  a  certain  sum  as  security,  which  It  was 
agreed  should  be  applied  on  the  payment  of  the  last  month's  rent,  and 
before  the  expiration  of  the  term  she  executed  a  bill  of  sale  of  her  busi- 
ness, together  with  the  "lease  with  security  thereon,"  she  could  not.  In 
the  absence  of  any  showing  of  fraud  or  Imposition,  avoid  the  effect  of 
the. bill  of  sale  as  a  transfer  of  her  right  to  the  security  by  asserting 
that  she  could  not  read  E^Ush  and  did  not  know  that  she  was  making 
such  transfer. 

[Ed.  Note. — For  cases  In  point,  see  voL  11,  Cent  Dig.  Contracts,  {{ 
416,  417.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Ema  Wackerow  against  Edward  Engel.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Gustavus  A.  Rogers,  for  appellant 

Max  Schleimer,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff,  on  October  3,  1902,  leased  from  de- 
fendant a  house  for  the  term  of  two  years,  with  the  privilege  of  renewal 
for  three  additional  years.    At  the  time  of  tiie  execution  of  the  lease 


Digitized  by 


Google 


1072  06  NEW   VOEK  SUPPLEMENT  (Sup.  Ct 

and  130  New  York  State  Reporter 

plaintiff  deposited  with  defendant  the  sum  of  $150  "as  security  for  the 
faithful  performance  of  the  covenants  and  all  the  conditions  of  the 
within  lease,  and  if  so  performed  and  in  that  case  the  aforementioned  one 
hundred  and  fifty  ($150)  dollars  to  be  used  for  the  payment  of  rent  for 
the  month  of  October,  1906."  It  was  further  provided  that  the  lease 
could  not  be  transferred  without  the  written  consent  of  the  landlord 
or  his  agent.  The  plaintiff  occupied  the  house  for  carrying  on  the 
business  of  renting  furnished  rooms.  On  March  1,  1905,  the  plain- 
tiff, having  paid  the  rent  due  up  to  that  time,  sold  his  business  to  one 
Frieda  Mack,  and  executed  to  her  a  bill  of  sale  of  said  business,  "to- 
gether with  the  good  will  ^nd  lease  with  security  thereon  and  also 
all  the  goods  and  chattels"  described  in  an  annexed  schedule.  There 
is  no  evidence  to  show  that  the  landlord  ever  assented  in  writing  to 
the  sale  of  the  lease,  although  his  agent  appears  to  have  been  present 
when  the  bill  of  sale  was  n^ade. 

The  bill  of  sale  was  perfectly  clear  and  unambiguous,  and  clearly 
transferred  to  the  purchaser  whatever  interest  plaintiff  had  in  the  money 
deposited  as  security.  The  plaintiff  sought  to  avoid  the  effect  of  the 
bill  of  sale  by  asserting  that  she  could  not  read  English,  and  did  not 
know  that  she  was  transferring  her  interest  in  the  security,  and  did  not 
intend  to  so  transfer  it.  If  Mie  could  not  read  the  paper,  it  was  her 
business  to  ascertain  what  was  in  it  before  she  signed  it.  There  was 
no  attempt  made  to  show  that  any  fraud  or  imposition  had  been  prac- 
ticed upon  plaintiff,  or  that  there  had  been  a  mutual  mistake  in  the  terms 
of  the  bill  of  sale.  That  the  bill  of  sale  was  put  in  evidence  by  de- 
fendant is  of  no  consequence.  Really  it  was  part  of  the  plaintiff's  case. 
Under  the  terms  of  the  lease  the  deposit  was  never  to  be  returned  to 
plaintiff.  If  she  fulfilled  all  the  conditions  of  the  lease,  it  was  to  be 
applied  to  the  payment  of  the  last  month's  rent.  The  only  way  in  which 
she  could  be  entitled  to  its  return  was  by  ceasing  to  be  a  tenant  be- 
fore the  expiration  of  the  term.  She  attempted  to  show  this  by  say- 
ing that  she  had  sold  the  lease  and  that  the  landlord  assented  to  the  sale. 
The  best  evidence  of  the  sale  was  the  bill  of  sale,  and  that  showed  that 
she  had  sold,  not  only  the  lease,  but  her  interest  in  the  deposit  The 
plaintiff's  case  rests  upon  her  sale  of  the  lease,  and  the  written  tenns 
of  the  sale  show  that  she  has  parted  with  her  interest  in  the  deposit 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


LEDBEEK  v.  HANNES. 
(Sapreme  Court,  Appellate  Term.    December  21,  190S.) 

Nbw  Tbiai<— Subpbise. 

Where  defendant  was  notified  on  June  2d  to  produce  certain  dMd9 
at  the  trial,  which  occurred  June  26th,  be  was  not  entitled  to  a  nev 
trial  on  the  ground  of  surprise  at  plalntllTs  evidence  as  to  such  checks, 
which  he  desired  to  present  at  the  new  trial  to  controvert  plalntitTs 
evidence. 

[Ed.  Note.— For  cases  In  point,  see  voL  87,  Cent  Dig.  New  Trial.  1 101] 
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Apijeal  from  City  Court  of  New  York. 

Action  by  Henry  Lederer  against  Lazarus  Hannes.    Prom  an  order 
denying  his  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 
Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Louis  Levy,  for  appellant 
Sigmund  Horkirher,  for  respondent. 

BISCHOFF,  J.  The  issue  in  this  action,  Drought  for  goods  sold  and 
delivered,  was  whether  the  defendant  was  a  partner  of  one  Weinstock, 
and  the  proof  to  support  the  verdict  for  the  plaintiff  consisted  of  the 
testimony  of  the  plaintiff's  assignor  (one  Weinstein)  to  an  admission 
of  the  fact  of  pamership  by  the  defendant,  and,  further,  to  the  effect 
that  he  had  received  two  checks  from  the  defendant  in  part  payment 
for  the  goods  in  suit  Upon  the  conflict  of  testimony  presented  by  the 
defendant's  denial  of  the  asserted  admission  of  a  partnership  and  of  his 
pajrments  to  Weinstein,  the  jury  found  for  the  plaintiff,  and  this  mo- 
tion was  made  upon  a  case  and  upon  affidavits  showing  that  the  checks 
referred  to  in  Weinstein's  testimony  were  not  drawn  to  his  order,  and 
that  they  represented  payments  in  no  way  connected  with  the  sale  of 
the  goods  in  suit;  further,  that  the  defendant  could  prove  statements 
made  by  the  seller  (Weinstein)  to  Mrs.  Weinstock  (the  widow  of  the 
defendant's  alleged  partner)  inconsistent  with  Weinstock's  testimony. 

It  appears  to  us  that  the  motion  was  properly  denied.  The  trial  took 
place  June  26,  1905,  and  by  notice  to  produce  dated  June  2d  the  de- 
fendant was  apprised  of  the  plaintiff's  contention  that  Weinstein  had 
received  check  payments,  at  a  period  sufficiently  defined  and  in  amounts 
represented  by  characteristic  and  uneven  figures.  The  defendant  had 
ample  time  and  facilities  for  identifying  these  items  and  for  the  discov- 
ery of  the  very  checks  which  he  now  seeks  to  put  in  evidence;  the 
amounts  being  exactly  as  described,  and  the  indorsement  by  Weinstein 
rendering  the  identification  most  simple.  His  election  to  go  to  trial 
without  availing  himself  of  this  obvious  warning  to  prepare  himself 
was  necessarily  at  his  own  risk. 

Again,  there  seems  to  have  been  no  reason  why,  in  the  ordinary 
preparation  for  trial,  Mrs,  Weinstock  should  not  have  been  consulted 
as  to  her  knowledge  of  pa3rments  made  to  the  plaintiff's  assignor  by 
her  deceased  husband,  to  whom  defendant  claimed  the  goods  were 
sold.  She  was  certainly  a  person  having  some  probable  knowledge, 
and  no  reasonable  excuse  is  presented  for  the  defendant's  failure  to 
discover  the  fact  of  her  knowledge  until  the  plaintiff's  evidence  was 
given  at  the  trial. 

The  order  is  therefore  affirmed,  with  costs  and  disbursements.  All 
concur. 

9eN.Y.&— 68 
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TURTEL  V.  GREENWALD. 
(Supreme  Co  art.  Appellate  Term.    December  21,  1005.) 

1.  Appeai^Revikw— TAX4TI0R  OF  CosTs— Nbcesbitt  of  Motion  Below. 

Under  tbe  express  provision  of  Municipal  Court  Act,  Laws  1302,  p. 
1589,  c.  580,  i  342,  unless  a  motion  for  a  review. of  taxation  of  costs  in 
Municipal  Court  Is  made,  for  In  that  court  such  taxation  cannot  tbere- 
after  be  questioned  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS,  Cent.  Diff.  Costs,  S  801] 

2.  JirDOMcmv-OFKinNa  Default— Exottse. 

Where  a  cause  in  the  Municipal  Court  was  set  down  for  trial  on  a 
certain  day,  whereupon  the  plaintiff's  attorney  filed  an  affidavit  that 
he  would  be  engaged  on  that  day  In  a  case  In  the  Supreme  Court,  whlcb 
in  all  probability  would  be  reached  that  morning,  and  asked  for  an  ad- 
journment of  the  Municipal  Court  case,  which  was  refused,  and,  tlie 
plaintiff  not  appearing,  the  complaint  was  dismissed,  and  on  motioo  to 
open  the  default  It  appeared  that  the  Supreme  Court  case  did  not  ap- 
pear on  the  calendar  until  a  later  date.  It  was  no  abuse  of  the  trial  ooorf  k 
discretion  to  refuse  to  open  the  default. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  80,  Cent  Dig.  Judgment,  H 
a6fr-26&] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Louis  Turtel  a^^inst  Samuel  Greenwald.  From  a  judg- 
ment dismissing  the  complamt,  and  from  an  order  den}dng  a  motion 
to  open  a  default,  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

Charles  Frankel,  for  appellant. 

M.  Harold  Hochdorf,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a  judgment  dismissing 
the  plaintiff's  complaint  for  failure  to  proceed  with  the  trial  at  an  ad- 
journed day,  and  also  from  an  order  denying  a  motion  made  by  the 
plaintiff  to  open  his  alleged  default  This  cause  having  been  adjourned 
several  times  came  up  for  trial  in  the  Municipal  Court  on  October  5, 
1906.  Not  being  able  to  reach  it  on  that  day  the  trial  justice  set  it 
down  for  the  day  following.  Upon  that  day  the  plaintifTs  attorney 
filed  an  affidavit  with  the  court  in  which  he  stated  "that  I  will  be 
actually  engaged  at  10  o'clock  in  the  Supreme  Court,  Special  Term, 
Part  3,  in  the  case  of  Cohen  v.  Cohen,  which  has  been  on  in  court 
since  Monday  last,  and  will  in  all  probability  be  reached  this  morn- 
ing, as  it  will  be  assigned  by  Justice  Davis  to  another  Special 
Term,"  and  asked  for  a  short  adjournment  The  trial  court  refused 
to  adjourn  the  case,  and  marked  it  "Ready,"  and  upon  its  being  reached 
for  trial  about  3  p.  m.  of  that  day,  the  plaintiff  not  appearing,  dismissed 
the  complaint  without  prejudice  to  a  new  action,  and  the  clerk  there- 
upon entered  judgment  in  favor  of  the  defendant  for  the  stmi  of  $25 
costs.  Subsequently,  upon  a  motion  made  by  the  plaintiff  to  open  his 
.lefault,  it  was  shown  that  the  case  of  Cohen  v.  Cohen  did  not  appear 
upon  the  court  calendar  until  October  9th  and  was  not  tried  until 
October  10th. 

The  clerk's  taxation  of  costs  in  the  sum  of  $25,  the  demand  in  the 
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summons  being  but  $350,  was  clearly  incorrect;  but,  inasmuch  as  no 
motion  was  made  in  the  court  below  for  a  review  of  such  taxation,  this 
court  is  precluded  from  questioning  the  same  upon  appeal.  Municipal 
Court  Act,  Laws  1902,  p.  1589,  c.  580,  §  342. 

The  motion  to  open  plaintiff's  default  was  addressed  to  the  discre- 
tion of  the  trial  court,  and  it  devolves  upon  the  appellant  herein  to 
show  a  clear  abuse  of  such  discretion.  This  he  fails  to  do.  The  affi- 
davit presented  by  him  in  support  of  his  motion  nowhere  states  any 
reason  for  his  failure  to  appear  upon  the  6th  of  October,  the  day  set  for 
trial.  The  affidavit  presented  by  a  clerk  of  the  plaintiff's  attorney 
on  the  morning  of  that  day  simply  stated  that  the  plaintiff's  attorney 
would  be  engaged  in  a  case  upon  the  Supreme  Court  Special  Term 
calendar,  which  would  "in  all  probability  be  reached"  that  day.  The 
clerk  was  informed  that  the  case  in  the  Municipal  Court  would  be 
marked  "Ready,"  and  that  no  adjournment  would  be  granted.  The 
appellant's  attorney  does  not  show,  either  in  that  affidavit  or  in  the  one 
subsequently  offered  upon  the  motion  to  open  his  default,  that  he  was 
so  actually  engaged  in  Cohen  v.  Cohen,  or  that  for  any  reason  he  could 
not  have  attended  upon  the  trial  of  this  case  any  time  during  the  day 
of  October  6th.  There  is  no  contradiction  of  ttie  affidavit  of  the  de- 
fendant's attorney  to  the  effect  that  the  so-called  engagement  relied 
upon  by  the  appellant  herein  was  in  fact  no  engagement  at  all ;  the  Co- 
hen Case  not  having  been  upon  the  calendar  until  three  days  after  the 
day  set  for  the  trial  of  the  case  at  bar.  The  record  discloses  that  the 
defendant  filed  a  notice  of  appearance  upon  October  6th,  so  as  to  entitle 
him  to  the  costs,  under  section  332,  Municipal  Court  Act,  and  there  is 
nothing  in  the  record  to  show  that  such  notice  was  filed  after  the  case 
was  dismissed. 

Judgment  and  order  affirmed,  with  costs. 


LINZY  V,  WHITNEY  et  aL 
(Siq>reine  Court,  Appellate  Division,  Fourth  Department    Jannary  8,  1906.) 

1.  Wills— CowsTBT7cnoN—KsTAT«s  Contbtxd. 

A  testator  bequeathed  to  his  wife  his  perBonalty,  snbject  to  the  pay- 
ment of  his  debts  and  certain  expenses.  He  devised  to  her  the  life  use  of 
his  realty.  He  devised  one-third  of  the  realty  to  her,  bat  provided  that, 
in  case  of  her  remarriage,  she,  as  executrix,  should  sell  the  land,  and, 
after  satisfying  "all  the  provisions  hereinbefore  made,"  should  herself 
receive  one-third,  and  the  other  two-thirds  should  be  divided  among 
other  devisees.  Held,  that  she  was  not  entitled  on  remarriage  to  a  life 
estate  In  the  realty  or  the  proceeds  of  Its  sale. 

[Ed.  Mote.— For  cases  In  point,  see  vol.  49,  Cent  Dig.  Wills,  S  1431.1 

2.  Sahb— Conditions. 

A  testator  devised  to  his  wife  the  life  use  of  Ills  land  and  a  third  of 
the  fee.  but  provided  that  in  case  of  her  remarriage  she  should  sell  the 
land  and  divide  the  proceeds,  taking  one-third  for  herself,  subject  to 
prior  provisions  of  the  will.  One  of  the  provisions  was  for  a  home  for 
the  testator's  mother  so  long  as  she  lived  in  the  house  on  his  farm.  She 
lived  there  till  it  was  burned,  when  she  went  to  live  with  a  surviving 
son.    Beld,  that  he  was  entitled  to  compensation  for  her  care  out  of  the 
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testator's  estate,  and  tbat  on  aliquot  portion  of  the  burden  should  fall 
on  the  widow,  on  the  sale  of  the  land  after  ber  remarriage. 
[Ed.  Note.— For  cases  in  point,  see  vol.  48,  Cent  Dig.  Wills,  i  2U5.] 

8.  Saui: — Charoe  ok  Devisk. 

Where  a  testator  left  to  his  widow  the  life  use  of  his  land,  and  provided 
a  home  for  his  mother  so  long  as  she  should  lire  in  the  bouse  on  his 
farm,  the  widow  is  not  entitled  to  any  compensation  for  the  care  of 
testator's  mother;  this  being  an  incumbrance  attached  to  the  life  use 
of  the  farm. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  48,  Cent  Dig.  Wills,  {{  2114, 
2118,  2121.] 

4.  Bauk. 

Where  a  testator  provided  for  the  sale  of  his  realty  on  the  remarriage 
of  his  widow,  tbe  proceeds  to  be  applied  to  the  satisfaction  of  prior  pro- 
visions of  the  win,  and  tbe  remainder  divided,  and  one  of  tbe  prior  pro- 
visions was  for  tbe  support  of  testator's  mother,  such  support  was  a 
cbarg^e  on  the  proceeds  of  tbe  sale  of  tbe  land. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  {  2119.] 

5.  BXEOTrrOBS— ACOOlTRTinQ. 

Where  a  testator  devised  to  bis  wife  the  life  use  of  his  realty,  bat 
made  certain  debts  and  expenses  a  charge  on  his  realty  to  the  ext«it  of 
the  insuflSclency  of  bis  personalty  therefor,  and  directed  his  wife  as 
executrix  to  sell  part  of  bis  realty  or  standing  timber  to  pay  such  sums, 
leaving  to  ber  Judgment  what  portions  of  land  or  timber  to  sell,  she  Is 
chargeable  on  the  settlemott  of  ber  account  for  tbe  sums  received  for 
timber  cut  and  sold  above  what  was  necessary  for  the  payment  of  the 
debts  and  expenses. 

[Ed.  Note. — For  cases  In  point  Bee  vol.  22,  Cent  Dig.  Executors  and 
Administrators,  i  468.] 

6.  Sake— iRsxmANCB. 

An  executrix,  who  was  also  the  devisee  of  a  life  estate  and  one-third 
of  tbe  fee  in  land  subject  to  tbe  payment  of  the  debts  of  tbe  testator"* 
estate,  was  properly  charged  with  the  proceeds  of  an  insurance  policy 
received  by  her  with  tbe  consent  of  a  mortgagee  of  the  testator,  less 
tbe  premliun  therefor,  under  a  policy  taken  out  individually  by  ber 
before  the  will  was  proved  and  made  payable  to  the  mortgagee  as  bis 
Interest  might  appear. 

[Ed.  Note. — ^For  cases  in  point  see  voL  22,  Cent  Dig.  Bxecuton  and 
Administrators,  |  297.] 

Appeal  from  Special  Term,  Livingston  County. 

Action  by  Harriet  A,  Linzy  against  Leonard  Whitney  and  others. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS,  and 
HISCOCK,  JJ. 

Myron  N.  Tompkins,  for  appellant. 

William  Carter,  for  respondent  Whitney. 

Kidder  M.. Scott,  for  respondent  Mary  E.  Whitney. 

SPRING,  J.  The  action  is  partition,  commenced  by  the  widow 
of  Charles  S.  Whitney,  who  died  March  9,  1899,  leaving  a  last  will 
and  testament,  the  construction  of  which  is  involved.  The  testator 
left  no  children ;  but  the  plaintiff,  his  widow,  who  has  since  remarried, 
and  his  mother,  who  was  living  with  him  at  the  time  of  his  death, 
survived  him.  Referring  to  the  provisions  of  the  will  pertinent  to 
the  pending  controversy,  we  find  that  the  personal  property  was 
bequeathed  to  his  widow  subject  to  the  payment  of  debts,  expenses. 
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and  the  expenditure  of  $1,000  for  a  monument  Testator  also  devised 
to  his  wife  the  life  use  of  the  real  estate  of  which  he  died  seised  and 
which  consisted  of  a  farm,  and  then  to  his  children,  if  any.  He  de- 
vised one-third  of  the  land  of  which  he  died  seised,  in  case  he  died 
without  any  children,  to  his  wife,  and  the  remaining  two-thirds  to 
others  named  in  the  will,  "subject,  however,  to  the  foregoing  expenses 
and  the  life  estate."    This  item  continues  as  follows : 

"Bat  In  case  my  wife,  Harriet,  sball  again  many,  then  and  in  that  event 
I  authorize  and  direct  her  as  the  ezecntrlz  hereof  to  sell  all  the  land  and  con- 
vey the  Bame  to  the  proper  purchasers  by  proper  deeds  to  be  executed  by 
her  as  such  executrix,  and,  after  paying  all  the  payments  and  satisfying  all 
the .  prorlBlons  hereinbefore  made,  to  divide  the  remainder  of  the  proceeds 
among  and  pay  the  same  to  herself  the  one-third,  and  the  others  two-thirds 
equally  to  said  Leonard,  Talmage,  and  Franklin  as  above  provided." 

There  was  a  mortgage  on  the  farm  of  $1,300,  which  the  testator 
made  chargeable  "one-3iird  on  that  portion  devised  to  the  wife  and 
the  other  two-thirds"  upon  the  balance  of  said  premises.  The  plain- 
tiff has  commenced  her  action  upon  the  assumption,  and  now  con- 
tends, that  she  became  vested  with  the  life  estate,  notwithstanding  her 
marriage,  and  that  the  division  of  the  avails  of  the  sale  or  of  the  prem- 
ises, if  unsold,  was  not  to  be  made  until  after  her  death.  We  concur 
with  the  learned  court  below  that  this  construction  was  not  intended 
by  the  testator.  La^ng  aside  the  question  of  his  children,  he  had 
two  considerations  in  view  when  providing  for  his  wife's  portion 
of  the  real  estate.  If  she  remained  his  widow,  she  was  to  have  the 
exclusive  use  of  the  premises  and  one-third  in  fee.  In  the  eighth 
paragraph  of  his  will  he  had  in  mind  the  possibility  of  her  remar- 
riage, and  in  that  event  he  directed  an  immediate  sale  of  the  farm 
and  the  disposition  of  its  proceeds.  He  still  adhered  to  the  one- 
third  to  his  widow,  but  the  fact  that  he  ordered  a  sale  by  the  executrix 
in .  the  event  of  her  remarriage  is  incompatible  with  the  retention 
of  the  life  estate  by  her.  He  made  no  provision  for  the  investment 
of  the  avails  of  the  sale  for  her  benefit,  but  imperatively  required 
her  to  make  the  division  provided  for.  The  division  is  to  be  made 
"after  paying  all  the  payments  and  satisfying  all  the  provisions 
hereinbefore  made,"  and  it  is  strenuously  urged  that  the  life  estate 
is  one  of  the  provisions  to  which  the  clause  has  reference.  The 
language  is  sufficiently  comprehensive  to  include  the  life  estate,  but 
there  are  other  provisions  to  which  concededly  it  relates.  In  con- 
struing the  will  we  must  keep  in  mind  the  purpose  of  the  testator, 
that  he  intended  a  different  distribution  of  his  estate  in  case  his 
widow  remarried.  He  then  provided  for  an  equitable  conversion  of 
his  land  into  money  and  its  distribution,  and  this  scheme  is  repug- 
nant to  the  life  estate  provision,  which  was  to  be  effective  as  long  as 
the  plaintiff  remained  his  widow. 

The  mother  of  the  testator  resided  with  the  plaintiff  on  the  farm, 
as  she  had  done  before  his  death,  until  the  dwelling  house  thereon 
burned.  Since  that  time  she  has  lived  with  another  son,  and  the 
proof  shows  the  board  and  care  furnished  by  this  son  are  worth 
$5  a  week;  and  compensation  for  that  sum  has  been  awarded  in  the 
judgment,  and  the  net  avails  of  the  sale  are  directed  to  be  invested 
by  the  county  treasurer,  primarily  to  meet  the  continued  expense 
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of  caring  for  her  at  that  rate.  By  the  fourth  paragraph  of  the  will 
the  testator  provided  a  home  for  his  mother  as  long  as  she  lived, 
"provided  she  accepts  the  same  at  the  house  on  my  farm,  but,  in 
case  she  resides  or  stays  elsewhere  than  at  the  house  where  I  shall 
live  up  to  the  time  of  my  death,  then  she  is  not  entitled  to  any  sup- 
port or  maintenance  from  my  estate,"  and  he  further  directed  the 
executrix  to  furnish  her  "with  a  home  at  the  house  which  shall  be 
my  residence  at  the  time  of  my  death,  consisting  of  board,  rooms, 
lodging,  and  proper  care."  This  provision  for  his  mother  was  made 
by  the  testator  in  anticipation  of  the  widowhood  of  the  plaintiff 
continuing,  and  upon  the  assumption,  therefore,  that  the  farm  was 
to  remain  unsold  and  the.  fruits  inure  to  the  plaintiff.  The  dwelling 
house,  as  noted,  burned  in  February,  1901,  and  an  entirely  different 
situation  was  presented  from  that  contemplated  by  the  testator.  The 
widow,  after  a  few  days,  remarried,  but  continued  to  occupy  and 
receive  the  avails  of  the  farm.  The  husband  erected  a  small  tempo- 
rary house  on  posts  cm  the  farm,  in  which  he  and  the  plaintiff 
resided  until  the  November  following.  The  plaintiff  since  the  fire 
has  not  manifested  any  desire  to  b3ce  care  of  the  mother  of  the 
testator,  and  has  made  no  effort  to  do  so.  The  intention  of  the 
testator  cannot  be  carried  out  literally,  but  tfie  judgment  does  make 
effective  the  essence  of  that  intention  by  providing  for  the  main- 
tenance of  the  mother,  who  was  93  years  of  age  at  the  time  of  the 
trial,  out  of  the  entire  net  proceeds  of  the  sale.  This  direction  only 
imposes  the  aliquot  part  of  the  burden  upon  the  plaintiff,  and  is  as  fair 
a  distribution  as  can  be  made,  and  reasonably  carries  out  the  purpose 
of  the  testator  to  provide  for  her  support  out  of  his  estate.  It  does 
no  injustice  to  the  plaintiff ;  for,  if  she  had  not  remarried,  the  burden 
would  probably  have  been  borne  by  her  in  connection  with  the  life 
tenancy.  Nor  is  the  plaintiff  entitled  to  compensation  for  main- 
taining and  caring  for  her  mother-in-law  up  to  the  time  of  the  fire. 
It  is  clear  that  the  testator  expected  that  this  was  one  of  the  in- 
cumbrances attached  to  the  life  use  of  the  farm. 

It  is  also  urged  that  the  support  of  the  mother  is  not  made  a 
charge  upon  the  real  estate.  The  direction  to  sell  the  farm  and  dis- 
tribute the  avails  has  coupled  with  it,  not  only  the  payment  of  the 
sums  provided  for  in  the  will,  but  the  satisfaction  of  "all  the  pro- 
visions hereinbefore  made,"  and  only  "the  remainder  of  the  proceeds" 
was  to  be  divided.  The  testator  in  this  part  of  his  will  had  in  view 
the  farm  when  converted  into  money,  and  the  obligations  he  made 
a  charge  upon  his  property  were  intended  to  be  taken  care  of  out 
of  these  avails.  This  suggestion  disposes,  also,  of  the  payment  of 
$100  for  the  burial  expenses  of  Ezra  Whitney,  a  brother  of  the 
testator,  which  is  also  provided  for  in  the  judgment. 

'Vhe  testator,  by  the  second  paragraph  of  his  iwill,  directed  the 
payment  of  $1,000  for  a  monument  to  his  parents,  his  debts  and  ex- 
penses out  of  his  personal  estate  primarily,  but  charged  the  pajinent 
thereof  upon  his  real  estate  in  case  the  personal  property  was  insufficient 
therefor ;  and  he  authorized  the  executrix  "for  that  purpose  *  *  *  to 
sell  at  public  or  private  sale  such  of  my  real  estate  or  standing  trees 
or  timber  as  may  be  sufficient  therefor,  leaving  to  the  good  judgment 
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of  my  executrix  what  portions  of  land  or  timber,  either  or  both, 
to  sell."  The  plaintiff  caused  growing  trees  on  the  farm  to  be  cut 
and  manufactured  into  lumber,  realizing  therefrom  $279,  which  she 
used  and  has  not  accounted  for.  Upon  the  judicial  settlement  of 
her  account  it  appeared  she  had  overpaid  $63.44  as  executrix,  and 
that  sum  comprised  the  only  inadequacy  of  assets  in  the  administra- 
tion of  the  estate.  The  judgment  requires  her  to  account  for  the 
sum  so  received,  less  the  overpayment.  As  life  tenant  she  had  no 
authority  to  cut  the  standing  timber,  and  by  so  doing  she  committed 
waste.  As  executrix  her  authority  was  definitely  limited  by  the 
will  to  cutting  and  selling  timber  to  meet  the  expenses  and  debts. 
Within  the  narrow  ccmipass  her  power  was  plenary,  but  when  she 
undertook  to  cut  standing  timber  for  her  own  benefit  she  was  be- 
yond the  scope  of  her  authority.  Neither  as  executrix  or  life  ten- 
ant was  she  entitled  to  cut  this  timber  and  use  the  avails  individually. 

At  the  death  of  the  testator  the  dwelling  house  and  contents  were 
not  insured.  On  the  5th  day  of  May,  1899,  the  plaintiff  caused  the 
dwelling  house  to  be  insured  for  $1,200,  and  the  contents,  barn,  and 
other  property  for  $1,300,  all  in  one  policy  of  $2,500.  The  policy 
was  made  payable  to  the  plaintiff  individually,  containing  a  clause, 
however,  "in  case  of  loss,  payable  to  Josephine  D.  Blake,  mortgagee, 
as  her  interests  may  appear."  The  mortgage  referred  to  was  an 
existing  incumbrance  upon  the  farm  at  the  time  of  the  death  of  Mr. 
Whitney.  The  plaintiff  personally  paid  the  premium  on  this  policy. 
The  will  was  proved  on  the  27th  day  of  May,  1899.  The  dwell- 
ing house  burned  in  February,  1901.  The  $1,200  insurance  there- 
on were  paid  to  the  plaintiff,  and  she  claims  the  money  belonged 
to  her  individually.  At  the  time  of  its  payment  her  husband  owned 
the  Blake  mortgage,  and  consented  to  the  payment  of  the  avails  to 
her.  Her  contention  is  that  when  the  policy  was  issued  she  was  not 
then  executrix  or  trustee,  as  the  will  had  not  been  admitted  to  pro- 
bate, and  she  simply  insured  her  own  interest.  If  her  somewhat 
strained  position  is  correct,  she  had  no  interest  for  her  life  tenancy, 
and  her  title  to  the  undivided  one-third  depended  upon  the  will. 
However,  when  the  will  was  proved,  it  was  operative  from  the  death 
of  the  testator,  and  her  transactions  in  connection  with  the  manage- 
ment of  this  property  must  be  construed  in  the  light  of  that  fact. 
As  life  tenant  the  duty  was  upon  her  to  insure  and  protect  the  prop- 
erty. Whatever  she  did  for  its  preservation  or  permanent  benefit 
must  be  assumed  to  have  been  done  either  as  trustee  of  the  prop- 
erty or  as  life  tenant  for  the  benefit  of  the  remaindermen  as  well 
as  herself,  unless  the  contrary  clearly  appears.  Of  course,  she  could 
insure  her  own  interest  independently  of  the  other  interests.  But 
she  did  not  do  that.  The  policy  does  not  purport  to  relate  solely 
to  her  own  title,  but  is  general  in  form,  covering  the  property  as  a 
whole,  the  same  as  if  she  was  vested  with  the  entire  ownership. 

AnoUier  significant  answer  to  her  contention  is  the  clause  making 
the  loss,  if  any,  payable  to  the  mortgagee.  If  she  individually  was 
taking  out  this  insurance,  she  would  not  be  providing  for  the  pay- 
ment of  a  general  lien  on  the  property  in  case  of  loss.  The  judgment 
directs  her  to  account  for  this  money,  less  the  insurance  premiums 


Digitized  by 


Google 


1080  06  NBW  TOBK  gUPPLBMBNT  (Sup.   Ct 

and  ISO  Mew  York  State  Reporter 

she  paid,  as  part  of  the  general  estate  committed  to  her,  and  we  are 
satisfied  that  the  direction  is  just 

The  other  criticisms  upon  the  judgment  discussed  in  the  brief  of 
the  appellant  require  no  especial  comment  The  judgment  should  be 
afiirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


TDLLT,  Commissioner,  v.  STOUT  et  aL 
(Supreme  Court,  Appellate  Term.    December  27,  1906.) 

HusBAivD  AHD  WnrB— ABANDOwirawT  OF  Wife— Bond  to  Stjppobtv- Aonoa. 

In  an  action  on  a  bond  given  to  secure  the  payment  by  the  principal 
defendant,  who  had  been  convicted  of  abandoning  his  wife,  of  a  weekly 
sum  for  the  support  of  his  wife,  evidence  that  defendant  bad,  rabaequent 
to  his  conviction,  offered  to  live  with  bis  wife  and  to  support  ber,  was 
Inadmissible. 

[Ed.  Note. — For  cases  In  point  see  vol.  26,  Cent  Dig.  Htisband  and 
Wife,  (  1116.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  James  H.  TuUy,  as  commissioner,  etc.,  against  William 
Stout  and  another.  From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  BISCHOFF  and  MacLEAN,  JJ. 

John  J.  Delany,  for  appellant 

MacLEAN,  J.  Stout,  having  been  convicted  of  being  a  disorderly 
person  in  having  abandoned  his  wife  and  children,  and  ordered  to  pay 
the  plaintiff  $6  weekly,  with  his  codefendant  gave  a  bond  for  such  week- 
ly payment  for  the  space  of  one  year  from  the  8th  day  of  February 
last ;  but  they  having  defaulted,  and  having  been  brought  into  court  in 
this  action  for  arrears,  the  defendants  have  obtained  judgment  upon 
testimony  that  Stout,  subsequently  to  his  conviction,  offered  to  live 
with  his  wife  and  to  support  her.  This  was  error.  However  rele- 
vant and  competent  in  proceedings  before  the  conviction,  such  .evi- 
dence was  inachnissible  in  the  action,  wherein  the  only  questions  were  a 
compliance  or  noncompliance  with  the  condition  of  the  bond.  Keller 
v.  Foleron,  36  Misc.  Rep.  534,  73  N.  Y.  Supp.  951. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


BAHN  V.  STANDARD  OPTICAL  CO. 
(Supreme  Court  Appellate  Division,  Fourth  Dq>artment    January  8,  1906.) 

1.  Maotkb  and  Servant— iHJintiES—QtiBsnoR  won  Jtibt. 

In  an  action  for  injuries  to  a  servant,  evidence  considered,  and  heM, 
that  the  question  whether  the  servant  was  operating  a  certain  saw  with 
defendant's  permission  was  for  the  Jury. 

[Ed.  Note. — For  cnses  In  point,  see  vol.  34,  Cent  Dig.  Mastw  and 
Servant.  Sf  1004,  1005,  1087.] 
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2.  Same— CosTBiBUTOKT  Neoligencs. 

In  an  action  for  Injuries  to  a  servant  while  operating  a  drcnlar  saw, 
evidence  considered,  and  held,  that  the  question  of  contributory  negli- 
gence was  one  for  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  voL  84,  Cent  Dig.  Master  and 
Servant,   H    1098-1105.] 

8.  Sakk— Assumed  Risk. 

In  an  action  for  Injuries  to  f.  servant  while  operating  a  circular  saw, 
evidence  considered,  and  held,  that  the  question  of  assumed  risk  was 
one  for  the  Jury. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  84,  Cent  Dig.  Master  and 
Servant,  IS  1079-1082.] 

4.  Samz— AoB  or  Servant. 

In  an  action  for  Injuries  to  a  minor  servant  while  operating  a  circular 
S9.W,  questions  of  contributory  negligence  and  assumption  of  risk  were 
to  be  considered  In  connection  with  bis  age. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84,  Cent  Dig.  Master  and 
Servant,  SS  601-609 ;  687-700.] 

McLennan,  P.  J.,  and  Nash,  J.,  dissenting. 

Action  by  John  M.  Rahn,  by  John  F.  Rahn,  his  guardian  ad  litem, 
against  the  Standard  Optical  Company.  Motion  for  a  new  trial  upon 
plaintiff's  exceptions,  taken  at  the  trial  and  ordered  to  be  heard  in  the 
first  instance  by  the  Appellate  Division.  Exceptions  sustained,  and  mo- 
tion granted. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILUAMS, 
HISCOCK,  and  NASH,  JJ. 

W.  S.  Moore,  for  plaintiff. 
Backenstose  &  Keyes,  for  defendant 

WILLIAMS,  J.  The  exceptions  should  be  sustained,  and  motion 
granted,  with  costs  to  plaintiff  to  abide  event. 

The  action  is  to  recover  damages  for  injuries  to  the  plaintiff,  alleged 
to  have  been  the  result  of  the  defendant's  negligence.  The  injuries 
were  to  the  plaintiff's  hand,  received  in  the  operation  of  a  circular  saw 
in  defendant's  factory.  The  plaintiff  commenced  work  in  the  factory 
March  26,  1902,  and  continued  to  work  there  until  the  accident,  May 
26,  1902.  His  work  was  the  polishing  of  temples  to  eyeglasses  or 
spectacles.  There  were  a  large  number  of  persons  so  employed  in  the 
same  room.  In  this  work  a  small  stick  was  used,  which  had  to  be  re- 
placed occasionally.  At  the  time  of  the  accident  there  was  a  new  man 
working  at  plaintiff's  side.  He  needed  a  stick  and  applied  to  the  fore- 
man for  one.  The  foreman  told  him  to  have  plaintiff  get  him  a  stick ; 
that  he  knew  where  they  were.  The  plaintiff,  upon  receiving  this  word, 
left  his  place,  went  into  another  room  in  the  factory,  took  some  lum- 
ber, and  went  to  sawing  out  some  sticks.  While  so  engaged  he  re- 
ceived the  injuries  complained  of.  During  the  time  he  worked  for 
defendant,  plaintiff  was  between  15  and  16  years  of  age.  His  six- 
teenth birthday  was  August  23,  1902.  No  certificate  under  the  labor 
law  was  procured. 

Negligence  on  the  part  of  the  defendant  was  based  upon  three  alle- 
gations: (1)  That  plaintiff  was  employed  without  the  certificate  un- 
der sections  70-72,  Labor  Law  (chapter  416,  p.  477,  Laws  1897).    (2) 
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That  plaintiff  was  permitted  to  operate  a  dangerous  machine  in  viola- 
tion of  section  81,  Labor  Law  (as  amended  by  chapter  192,  p.  353, 
Laws  1899).  (3)  That  plaintiff  was  not  instructed  as  to  the  manner 
of  operating  the  saw  and  the  dangers  incident  thereto. 

There  can  be  little  doubt,  under  the  evidence,  as  to  the  izcts  upon 
which  these  propositions  were  based.  Certainly  there  was  evidence 
making  them  questions  for  the  jury.  -The  plaintiff  was  under  16  years 
of  age,  and  no  certificate  had  been  obtained  under  sections  70-72,  La- 
bor Law.  The  saw  was  a  dangerous  machine,  and  the  plaintiff  was  per- 
mitted to  operate  it.  His  principal  business  was  polishing  temples, 
but  he  was  employed  to  do  whatever  he  was  directed  to  do  by  the  fore- 
man. He  had  done  other  work  aside  from  polishing  temples,  and  he 
had  on  several  occasions,  with  the  knowledge  and  by  direction  of  the 
foreman,  operated  the  saw  in  question.  He  had  sawed  out  stidcs  be- 
fore, though  not  this  particular  kind  of  sticks.  He  was  directed  to  get 
a  stick  for  the  new  employe,  and,  there  being  none  on  hand,  he  under- 
took to  saw  out  some,  as  he  had  before  done  with  reference  to  other 
sticks  used  in  the  factory.  It  was  at  least  a  question  for  the  jury 
whether  he  was  not,  on  the  occasion  of  the  accident,  operating  the  saw 
with  the  permission  of  the  defendant.  Assuming  these  facts  to  have 
been  found  by  the  jury,  the  negligence  of  the  defendant  would  be  a 
question  of  fact  for  the  jury,  and  could  not  be  determined  by  the  court 
as  a  matter  of  law.  Marino  v.  Lehmaier,  173  N.  Y.  530-538,  66  N.  E. 
572,  61  L.  R.  A.  811 ;  Gallenkamp  v.  Garvin  M.  Co.,  91  App.  Div.  141. 

86  N.  Y.  Supp.  378;  Sitts  v.  Wdontha  Knit  Co.,  94  App.  Div.  38, 

87  N.  Y.  Supp.  911,  and  the  cases  therein  referred  to.  The  jury  might 
readily  find,  if  the  defendant  was  guilty  of  negligence,  as  alleged,  ti^t 
such  negligence  was  the  cause  of  the  injury. 

The  questions  of  contributory  negligence  and  assumed  risk  were 
also  for  the  jury.  The  plaintiff  was  a  young  boy,  not  a  man,  and  these 
questions  are  to  be  considered  in  view  of  his  age.  He  had  never  been 
instructed  as  to  the  care  necessarily  required  in  operating  the  saw  and 
adjusting  and  holding  the  board  in  place.  It  could  not  be  held  as  mat- 
ter of  law  that  he  fully  understood  and  appreciated  the  dangers  inci- 
dent to  the  want  of  care  in  adjusting  the  board  and  holding  it  in  place 
while  the  saw  was  being  operated.  He  did  not  deliberately  or  inten- 
tionally bring  his  hand  in  contact  with  the  saw.  In  some  way  he  failed 
to  hold  the  board  steady,  and  it  was  thrown  aside  and  his  hand  drawn 
against  the  saw.  Whether  he  assumed  the  risk  of  such  an  accident, 
whether  he  was  guilty  of  contributory  negligence  in  operating  the 
saw,  were  under  all  the  circumstances  surrounding  him  questions  of 
fact  for  the  jury,  and  not  of  law  for  the  court  See  cases  above  cited 
and  the  other  cases  therein  referred  to. 

Plaintiff's  exceptions  sustained,  and  motion  for  new  trial  granted, 
with  costs  to  the  plaintiff  to  abide  the  event.  All  concur,  except  Mc> 
LENNAN,  P.  J.,  and  NASH,  J.,  who  dissent 
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BTBONO  T.  CITT  OF  NEW  TORK. 

(Sapron*  Oonrt,  Appellate  DlyiBlon,  Second  Department    December  29,  190S.) 

1.  IRSAITK   PebSONS— PboCEEDIKOS   IN   LUNACT— COKPENBATION    Or  EZAKIim — 

BvmaisiiOT  or  Kvideitoe. 

Greater  New  York  Charter,  Laws  1S07,  p.  281,  c.  878,  S  662,  conferred 
on  tbe  commissioner  of  public  charities  for  the  boroogbs  of  Brooklyn  and 
Queens  all  the  authority  concerning  the  care,  etc.,  of  Insane  persons,  which 
the  board  of  charities  and  cori;ectlons  of  the  dty  of  Brooklyn,  and  tbe 
superintendent  or  oyerseers  of  the  poor  of  the  county  of  Queens,  had  at 
the  time  of  the  passage  of  the  act  Insanity  Law,  Laws  1896,  p.  498,  c.  S45, 
i  68,  provides  that  any  apparently  Insane  person  may  be  arrested  and  con- 
fined until  the  determination  of  his  sanity,  and  that  tbe  officer  making 
the  arrest  shall  Immediately  notify  the  commissioner  of  public  charities 
In  the  city  of  New  York  or  tbe  commissioners  of  charities  and  corrections 
in  tbe  city  of  Brooklyn,  who  shall  forthwith  take  proper  measures  for 
the  determination  of  the  question  of  the  insanity  of  such  person.  Sec- 
tion 62  (page  492)  requires,  among  other  things,  that  tbe  petition  shall 
be  accompanied  by  a  certificate  of  lunacy  by  tbe  mMlcal  examiners,  as  pre- 
scribed in  section  61,  which  provides  that  the  certificate  of  lunacy  must 
show  that  sucb  person  is  Insane  and  must  be  made  by  two  reputable  phy- 
sicians wbo  have  filed  with  the  commission  a  certified  copy  of  the  cer- 
tificate of  a  Judge  of  a  court  of  record,  showing  their  qualifications,  etc. 
Section  64  (page  495)  provides  that  tbe  costs  necessarily  incurred  in  de- 
termining the  question  of  Insanity  of  a  poor  person,  etc.,  shall  be  a  charge 
on  tbe  city  or  county  securing  the  commitment.  Held,  that  evidence 
that  the  commissioner  of  public  charities  for  the  boroughs  of  Brooklyn 
and  Queens  was  advised  that  plaintiff  was  employed  by  tbe  sheriff  of 
Queens  county  to  examine  persons  committed  to  tbe  Queens  county  Jail 
as  insane  persons,  and  that  some  of  tbe  certificates  made  by  plaintiff  as 
an  examiner  in  lunacy  under  said  section  61  (page  492)  were  used  by 
the  commissioner  as  the  basis  of  bis  application  for  orders  of  commitment, 
was  sufficient  to  Justify  a  finding  that  plaintiff's  employment  was  sanc- 
tioned by  tbe  commissioner,  and  that  defendant  city  was  liable  to  com- 
pensate blm  for  such  services  In  cases  of  indigent  insane. 

2.  Sake — Atlowance  or  Fees  bt  Judge  Obdebino  OomancEirT — Necessitt. 

Laws  1896,  p.  495,  c.  545,  |  64,  further  provides  that  such  costs  shall 
Include  tbe  fees  allowed  by  the  Judge  ordering  the  commitment  to  the 
medical  examiners.  Held  that,  where  it  was  not  shown  whether  or  not 
any  such  fees  were  expressly  allowed  by  tbe  Judge  passing  on  tbe  cases 
of  Insane  persons  examined  by  plaintiff,  the  omission  to  procure  such  fees 
to  be  fixed  by  the  commissioner  of  public  charities  did  not  deprive  plain- 
tiff, acting  under  tbe  employment  of  tbe  commissioner,  of  the  right  to 
compensation  for  bis  services. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  First  District. 

Action  by  Chapman  E.  Strong  against  the  city  of  New  York. 
Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Harry  T.  Weeks,  for  appellant. 

Edward  H.  Wilson  (James  D.  Bell,  on  the  brief),  for  respondent 

WILLARD  BARTLETT,  J.  This  action  was  brought  by  a  physi- 
cian to  recover  compensation  for  services  rendered  by  him  at  the 
request  of  the  sheriff  of  Queens  county,  between  the  11th  day  of 
January,  1900,  and  the  5th  day  of  June,  1901,  as  an  examiner  in 
lunacy,  in  examining  into  the  sanity  of  certain  persons  who  had 
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been  committed  to  the  custody  of  said  sheriff  as  apparently  insane. 
The  plaintiff  has  been  defeated  in  his  suit  on  the  ground  that  his 
employment  by  the  sheriff  was  not  authorized  by  law,  and  on  the  fur- 
ther ground  that  the  city  of  New  York  is  not  under  any  express  or 
implied  obligation  to  pay  him  for  his  services. 

During  the  period  when  the  services  were  rendered,  the  original 
Greater  New  York  Charter  (Chapter  378  of  the  Laws  of  1897) 
was  in  force,  and  section  662  (page  231)  of  that  statute  conferred 
upon  the  commissioner  of  public  charities  for  the  boroughs  of 
Brot^lyn  and  Queens,  all  the  authority  concerning  the  care,  custody, 
and  disposition  of  insane,  feeble-minded,  sick,  infirm,  and  destitute 
persons,  which  the  board  of  charities  and  corrections  of  the  dty  of 
Brooklyn  and  county  of  Kings  as  fcMmerly  ccKistituted,  and  the 
superintendent  or  overseers  of  the  poor  of  the  county  of  Queens, 
had  at  the  time  of  thp  passage  of  that  act.  The  insanity  law  (chapter 
545  of  the  Laws  of  1896)  in  section  68  (page  498)  then  contained 
and  now  contains  the  following  provision : 

"Any  person  apparently  Insane,  and  conducting  himself  In  a  manner  which 
In  a  sane  person  would  be  disorderly,  may  be  arrested  by  any  peace  officer 
and  conflned  In  some  safe  and  comfortable  place  until  the  question  of  blx 
sanity  be  determined,  as  prescribed  by  this  chapter.  The  officer  making  such 
arrest  shall  Immediately  notify  the  superintendent  of  the  poor  of  the  county, 
or  the  overseers  of  the  poor  of  the  town  or  city,  or.  In  the  city  of  New  York,  the 
commissioners  of  public  charities,  or,  in  the  cl^  of  Brooklyn,  the  commis- 
sioners of  charities  and  correction,  who  shall  forthwith  take  proper  measoiw 
for  the  determination  of  the  question  of  the  insanity  of  such  person." 

The  effect  of  this  enactment,  taken  in  connection  with  the  pro- 
vision above  cited  from  the  original  Greater  New  York  Charter, 
was  to  impose  upon  the  commissioner  of  public  charities  for  die 
boroughs  of  Brooklyn  and  Queens,  the  duty  of  taking  proper  measures 
for  the  determination  of  the  question  of  the  insanity  of  the  persons 
who  were  committed  to  the  custody  of  the  sheriff  of  Queens  coun- 
ty, and  who  were  examined  by  the  plaintiff.  The  method  of  pro- 
cedure for  the  determination  of  that  question  is  prescribed  in  section 
62  of  the  insanity  law,  which  requires,  among  other  things,  that 
the  petition  shall  be  accompanied  by  the  certificate  of  lunacy  of  the 
medical  examiners,  as  prescribed  in  section  61  of  the  same  statute. 
The  evidence  upon  the  trial  of  the  present  action  shows,  not  only 
that  the  commissioner  of  public  charities  for  the  boroughs  of  Brodc- 
lyn  and  Queens  was  made  acquainted  with  the  fact  that  the  plaintiff 
was  employed  to  examine  persons  committed  to  the  Queens  county 
jail  as  insane  persons,  but  also  that  some  of  the  certificates  made  by 
the  plaintiff  as  an  examiner  in  lunacy  under  section  61  of  the 
insanity  law  were  used  by  the  commissioner  as  the  basis  of  his  ap- 
plication for  orders  of  commitment  under  section  62.  It  seems  to  me 
that  the  evidence  on  this  subject  is  sufficient  to  justify,  if  not  to  re- 
quire, a  finding  that  the  employment  of  the  plaintiff  to  make  those 
examinations  which  resulted  in  a  medical  certificate  of  lunacy,  was 
sanctioned  by  the  commissioner.  If  so,  the  city  of  New  York  would 
seem  to  be  liable  to  compensate  him  for  his  services,  at  least  in  the 
cases  of  the  indigent  insane,  under  section  64  of  the  insanity  law, 
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which  provides  that  the  costs  necessarily  incurred  in  determining  the 
question  of  the  insanity  of  a  poor  or  indigent  person,  and  in  secur- 
ing his  admission  into  a  state  hospital,  and  the  expense  of  providing 
clothing  for  such  person,  shall  be  a  charge  upon  the  town,  city,  or 
county  securing  the  commitment.  That  section  further  provides  that 
such  costs  "shall  include  the  fees  allowed  by  the  judge  or  justice 
ordering  the  commitment  to  the  medical  examiners."  In  the  pres- 
ent action  it  does  not  appear  whether  any  such  fees  were  expressly 
allowed  by  the  judge  or  justice  who  passed  upon  the  cases  of  the 
persons  examined  by  the  plaintiff;  but  the  omission  to  procure  such 
fees  to  be  fixed  by  the  commissioner  of  public  charities,  who  must 
have  been  the  moving  party  in  the  legal  proceedings  for  the  determina- 
tion of  the  mental  condition  of  a  poor  person,  cannot  be  held  to 
deprive  an  examiner  in  lunacy,  acting  virtually  under  the  employment 
of  the  commissioner,  of  the  right  to  be  compensated  for  his  services. 
The  proof  in  this  case  satisfies  me  that  the  plaintiff  is  entitled 
to  recover  against  the  city,  at  all  events  for  a  portion  of  his  claim; 
and  I  therefore  advise  a  reversal  of  the  judgment  and  the  granting  of 
a  new  trial. 

Jndsment  of  the  Municipal  Court  reversed,  and  new  trial  ordered;   costs 
to  abide  tbe  event    All  concur. 


COOK  v.  SACKETT. 
(Sapreme  Court  Appellate  Division,  First  Department    December  SO,  1905.) 

YUIDOK  AKD  PUBCEUSEB — SUITTCIBNOT  OF  Tmjt  OF  VBNDOB. 

Where  a  testator  devised  bis  property  to  bis  wife  for  the  support  of 
ber  and  testator's  children  while  she  lived  and  remained  nnmarried, 
and  at  her  death  to  leave  the  residue  to  testator's  children,  as  she  deemed 
proper,  it  would  seem  that  she  had  power  to  mortgage  the  property  sub- 
ject to  the  right  of  testator's  children  to  attack  the  mortgage  on  the 
ground  that  it  was^  given  in  bad  faith,  and  not  for  the  support  of  the 
widow  and  children,  and  therefore  the  title  acquired  under  foreclosure 
proceedings  to  which  the  children  were  not  parties  is  Involved  in  such 
doubt  as  to  prevent  the  bolder  from  enforcing  a  contract  for  tbe  purchase 
of  the  property. 

[Ed.  Note. — For  cases  in  point  bm  voL  48,  Cent  Dig.  Vendor  and 
Purchaser,  {{  235,  245,  246.1  . 

Ingrabam,  J.,  dissenting  in  part 

Action  by  Louise  Cook  against  Frederick  Sackett.  Submission  on 
agreed  Statement  of  facts.    Judgment  for  defendant. 

Argued  before  O'BRIEN,  P.  J.,  and  INGRAHAM,  McLAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Edgar  R.  Cook,  for  plaintiff. 
Joseph  H.  Mahan,  for  defendant 

CLARKE,  J.  Plaintiff  seeks  to  have  defendant  specifically  perform 
a  contract  for  the  purchase  of  real  estate.  Defendant  asks  to  have  the 
contract  rescinded  and  that  he  be  released  from  its  obligation.  The 
title  of  plaintiff  is  questioned.    Charles  Gallagher,  owner  of  the  land 
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in  question,  died  leaving  a  last  will  and  testament,  duly  admitted  to 
probate,  in  which  he  said : 

"I.  Charles  Oallagber,  give  and  bequeath  to  my  wife,  Elizabeth  OaUagh^, 
all  my  personal  and  real  estate,  together  with  my  sloop  and  oyster  beds  for 
the  support  of  her  and  my  children  while  she  lives  and  remains  unmarried, 
and  at  her  death  to  leave  the  residue  to  my  children  as  she  deems  proper. 
The  following  are  the  names:  Charles  P.  Gallagher,  Mary  Gallagher.  Sarah 
J.  Gallagher,  Agnes  C.  Gallagher,  Ann  A.  Gallagher  and  Edward  Gallagher." 

During  her  life  Mrs.  Gallagher  entered  into  possession.  She  is  now 
dead,  not  having  remarried.  During  her  lifetime  she  mortgaged  the 
fee  of  said  real  estate.  The  mortgage  given  by  her  was  foreclosed, 
and  a  deed  under  the  decree  was  executed  and  delivered.  Title  there- 
after came  to  plaintiff. 

In  Swarthout  v.  Ranier,  143  N.  Y.  499,  38  N.  E.  726,  testator  made 
his  will,  by  the  terms  of  which  he  gave  all  his  property,  real  and  per- 
sonal, to  his  wife,  "to  have  and  to  hold  for  her  comfort  and  support 
all  of  the  above-mentioned  property  if  she  needs  the  same  during  her 
natural  lifetime,  if  she  should  outlive  me."  He  left  a  legacy  over  to 
the  Baptist  Church  of  $1,000,  "if  there  is  enough  of  my  property  left 
at  the  death  of  my  wife."    The  court  said : 

"It  Is  obvious  from  these  provisions  that  the  testator  Intended  a  gift  to 
his  wife  to  be  something  more  than  a  life  estate  merely,  and  something  lees 
than  the  absolute  fee,  and  that  the  widow  took  a  life  estate,  with  power  to  take 
Also  and  convert  to  her  use  so  much  of  the  corpus  of  the  estate  as  she  should 
need  to  apply  to  her  comfort  and  support  He  comprehended  that  she  might 
need  It  all,  and  so  apply  it  to  the  permitted  purpose  as  to  leave  none  of  It 
behind  her  at  her  death.  •  •  •  The  quantity  of  Interest  vested  In  the 
wife  was  like  that  given  to  the  husband  In  Rose  v.  Hatch,  125  N.  T.  428,  26 
N.  E.  467,  and  was  a  life  estate  with  power  to  take  so  much  of  the  corpus  as 
should  be  needed  for  her  comfort  and  support" 

So  in  the  case  at  bar  the  wife  seems  to  have  been  given  an  estate 
for  life  or  widowhood  for  the  support  of  herself  and  children,  with 
power,  also,  to  take  and  convert  to  her  and  their  use,  so  much  of  the 
corpus  of  the  estate  as  she  should  need  for  that  purpose,  with  a  limited 
power  to  leave  the  residue  by  will  to  her  children  as  she  might  deem 
proper.  It  does  not  appear  whether  the  widow  did,  or  did  not,  leave 
any  will.  In  the  Swarthout  Case  the  widow  married  a  second  time, 
gave  a  mortgage  to  her  husband,  and  died.  The  heirs  at  law  brought  an 
action  to  set  aside  and  cance^  the  mortgage  as  a  cloud  upon  their  title. 
The  court  said  that : 

"The  will  gave  the  power  to  exhaust  both  the  real  and  personal  estate  If 
needed  for  her  comfort  and  support  In  that  event  she  was  at  liberty  to  sell 
the  whole  real  estate  and  use  the  proceeds  for  her  support  Instead  of  sell- 
ing, she  could  mortgage  and  appropriate  the  proceeds  in  the  same  manner." 

It  held  that  the  mortgagee  could  stand  upon  his  mortgage,  or  a  title 
derived  therefrom,  without  proof  of  the  needs  and  good  faitii  of  the 
wife ;  that  the  burden  of  showing  by  extrinsic  proof  that  the  wife  did 
not  need  the  money  and  that  the  mortgage  was  a  sham  or  a  fraud 
would  steadily  rest  upon  the  heirs  at  law  who  asserted  it ;  and  that  the 
heirs  might  have  an  action  in  equity  to  set  aside  the  mortgage  as  a 
cloud  upon  their  title,  assuming,  of  course,  that  burden  of  proof. 

In  Rose  v.  Hatch,  125  N.  Y.  427,  26  N.  E.  467,  the  wiU  attempted 
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to  make  a  trust  estate  in  the  husband  for  the  benefit  of  the  husband  dur- 
ing his  life.  It  also  gave  him  a  power  of  sale.  The  court  held  that 
the  statutes  converted  this  trust  estate  into  a  legal  estate,  "that  under 
it  [the  will]  the  husband  would  take  a  life  estate  in  the  property  with 
the  right  to  use  the  whole  of  the  income  and  so  much  of  the  principal 
as  might  be  required  for  his  personal  wants  and  necessities,  and  as  to 
the  residue  there  was  no  valid  disposition  thereof.  The  power  of  sale 
was  executed  and  a  good  title  to  the  land  thereby  given."  That  was,  of 
course,  under  a  specific  power  the  like  of  which  is  not  in  this  will. 
"A  wrong  motive  of  the  executor  in  making  the  sale  and  the  misappro- 
priation of  the  proceeds  would  not  defeat  the  sale;  the  purchaser  not 
being  a  party  to  the  wrongdoing." 

In  the  case  at  bar  it  would  seem  that  this  estate  for  life  or  widowhood 
may  have  given  the  power  to  mortgage  to  the  widow,  and  in  the  first 
instance  that  the  mortgagee  and  those  taking  title  thereunder  might 
stand  on  themortgage;  but  that  that  mortgage  would  be  open  to  the  at- 
tack of  the  heirs  of  Charles  Gallagher,  upon  the  ground  that  it  was  given 
in  bad  faith  and  not  for  the  support  of  the  widow  and  children.  The 
foreclosure  which  took  place  would  not  serve  to  clear  the  title,  unless 
the  children  were  made  parties  to  that  proceeding.  If  so,  their  interests 
could  by  such  proceeding  have  been  extinguished.  But  there  is  no 
statement  among  the  agreed  facts  that  the  children  were  made  parties 
thereto,  nor  does  it  seem  likely,  as  it  is  distinctly  set  forth,  that  Mrs. 
Gallagher  made  the  mortgage  believing  that  she  had  the  right  so  to  do, 
as  the  estate  was  hers.  It  is  apparent  that  this  title  is  not  free  from 
reasonable  doubt.  All  the  parties  who  have  a  right  to  be  heard  upon 
that  question  are  not  before  the  court.  As  said  by  Mr.  Justice  O'Brien 
in  announcing  the  unanimous  opinion  of  this  court  in  Salisbury  v.  Ryan, 
106  App.  Div.  445,  94  N.  Y.  Supp.  352,  citing  the  leading  case  of 
Fleming  v.  Burnham,  100  N.  Y.  1,  2  N.  E.  906,  and  many  others: 

"Mo  judgment  which  we  can  render  at  this  time  will  be  binding  npon  the 
remaindermen  under  the  will,  and  for  these  reasons  the  plaintiffs  cannot  con- 
vey a  marketable  title,  and  the  court  will  not  decree  a  q>eciflc  performance  of 
the  contract  of  sale." 

Judgment  for  the  defendant,  with  costs. 

O'BRIEN,  P.  J.,  and  McLAUGHUN  and  HOUGHTON,  JJ., 
concur. 

INGRAHAM,  J.  I  do  not  concur  with  Mr.  Justice  CLARKE  in 
his  construction  of  the  will  here  involved,  as  there  is  a  clear  distinction 
between  this  will  and  the  will  construed  in  Swarthout  v.  Ranier,  143 
N.  Y.  499,  38  N.  E.  726.  In  this  case  the  gift  was  to  his  wife  while 
she  lived  and  remained  unmarried,  and  at  her  death  or  remarriage 
she  is  given  a  power  to  apportion  "the  residue,"  by  which  I  think  is 
meant  the  remainder,  to  his  children.  The  will  in  Swarthout  v. 
Ranier  was  quite  different.  By  that  will  the  testator  gave  all  his  prop- 
erty, real  and  personal,  to  his  wife,  to  have  and  to  hold  for  her  comfort 
and  support,  if  she  needed  the  same,  during  her  natural  life.  I  think 
there  is  in  this  will  a  clear  intention  to  give  to  the  wife  of  the  testator 
a  life  estate  in  his  property,  real  and  personal,  with  a  power  to  appoint 
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the  remainder  among  his  children  as  she  should  deem  proper.  There 
was  no  power  of  sale  in  this  will,  and  no  indication  that  the  testator  in- 
tended that  his  real  estate  should  be  disposed  of  during  the  life  of  his 
wife  and  the  proceeds  used  for  her  support.  Assuming  that  my  con- 
struction of  this  will  is  not  correct,  however,  I  agree  with  Mr.  Justice 
CLARKE  that  the  defendant  should  not  be  compelled  to  take  the  title, 
and  therefore  concur  with  him  in  a  direction  of  judgment  for  the  de- 
fendant 


SGHOEIiLER  et  aL  ▼.  GRAND  LODGE.  A.  O.  U.  W.  OF  STATE  OF  NEW 

YORK. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    January  8,  1906.) 

1.  iMBUBAItCli— ABSKSSmHTB— SumoiENOT  OV  PaTKKHT. 

A  financier  of  a  local  lodge  of  a  beneficial  association  to  accommodate 
members,  received  assessments  at  his  home,  and  on  the  night  of  the  last 
day  fixed  for  payment  of  an  assessment  a  son  of  a  member  called  at  the 
financier's  home  to  make  payment,  but  was  unable  to  do  so  because  no 
one  was  there.  Though  It  was  customary  for  the  financier  to  receive 
assessments  for  a  few  days  after  the  last  day  for  payment,  no  other  tender 
was  made;  and  failure  to  pay  an  assessment  on  or  before  the  last  day 
fixed  under  the  laws  of  the  order  terminated  membership  ipso  facto. 
Held,  that  the  member  was  suspended  for  fallnie  to  pay  the  assessment. 

2.  Sake— Waiver  ot  Fosfeitubk. 

Where  the  constitution  of  a  benefldal  asaodatton  prohibited  any  oflker 
from  waiving  any  provision  of  its  laws,  and  after  the  death  of  a  member, 
who  had  in  fact  forfeited  his  membership  by  failure  to  pay  an  assess- 
ment, the  recorder  of  his  lodge  mailed  a  notice  of  death  to  the  grand  body, 
containing  a  statement  that  the  member  died 'while  a  member  "In  good 
standing,"  the  recorder  believing  that  there  had  been  no  forfeiture,  there 
was  no  waiver  of  the  right  of  the  order  to  claim  a  forfeiture. 

Appeal  from  Trial  Term,  Monroe  Count}'. 

Action  by  Frieda  Schoeller,  as  guardian  ad  litem,  and  others,  against 
the  Grand  Lodge  of  the  Ancient  Order  of  United  Workmen  of  the 
State  of  New  York.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Argued  before  SPRING,  WILLIAMS,  HISCOCK,  and  NASH,  JJ. 

Augustus  Morris,  for  appellant 
H.  G.  Pierce,  for  respondents. 

SPRING,  J.  The  defendant  is  a  benevolent  insurance  order  formed 
upon  the  assessment  plan,  operating  through  subordinate  or  local  lodges. 
George  W.  Schoeller  obtained  a  benefit  certificate  through  one  of  the  de- 
fendant's lodges  in  Rochester  in  1880,  insuring  his  life  in  the  sum  of 
$2,000,  pa3rable  one-half  to  his  wife  and  one-half  to 'his  daughter  Emi- 
lie  Schoeller,  and  continued  in  good  standing  in  the  order  until  a  short 
time  before  his  death,  which  occurred  August  23,  1903.  He  died  in- 
testate, leaving  children,  the  plaintiffs,  but  his  wife  died  before  him. 
The  intestate  was  a  member  of  Bleucher  Lodge  in  the  city  of  Roches- 
ter. The  method  of  providing  assessments  was  by^a  call  or  notice 
published  in  the  newspaper  organ  of  the  defendant  in  Buffalo  on 
the  1st  of  each  month  and  mailing  a  copy  of  the  paper  to  each  member. 
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The  assessment  was  required  to  be  paid  by  the  10th  of  the  month  suc- 
ceeding its  levy.  Assessment  No.  7  was  called  July  1st,  and  must, 
therefore,  be  paid  by  August  10th.  Failure  to  make  the  payment  with- 
in the  specified  period  ipso  facto  suspended  the  member  and  terminated 
his  membership  in  the  order,  subject  to  the  right  of  restoration,  which 
will  be  adverted  to  later.  On  August  1st  another  levy  was  made,  which 
must  be  paid  as  early  as  Septenmer  10th  following.  There  does  not 
seem  to  be  any  provision  in  tiie  defendant's  constitution  prescribing 
the  mode  of  paying  assessments  by  the  members  of  the  local  loc^e. 
The  payments  must  be  made  by  the  10th  of  the  month,  and  must  reach 
the  defendant  Grand  Lodge  at  Buffalo  by  the  20th  of  the  same  month. 

The  usual  mode  of  payment  by  the  members  of  Bleucher  I<odge, 
to  which  Schoeller  belonged,  was  to  pay  at  the  lodge  meetings,  of 
which  there  were  two  each  month.  Mr.  Lomb  was  the  financier  of 
the  lodge,  and  was  the  official  to  whom  payments  were  made.  For 
the  accommodation  of  the  members  he  announced  in  the  lodge  meeting 
that  he  would  receive  payments  at  his  house,  26  Clifford  street.  The 
practice  was  somewhat  general  for  the  members,  in  pursuance- of  this 
privilege,  to  pay  their  assessments  at  the  house  of  this  official,  and  usu- 
ally in  the  evening  or  Sundays.  Mr.  Lofnb  was  foreman  in  a  shop, 
and  was  at  his  place  of  business  during  the  day  and  often  in  the  even- 
ing. The  son  of  the  insured  Schoeller  testified  that  on  the  evening  of 
August  10th  his  father  gave  him  $5  and  told  him  to  go  to  the  residence 
of  Mr.  Lomb  and  pay  his  assessment.  The  young  man  testified  that 
at  about  8  o'clock  on  the  evening  of  the  10th  he  went  to  the  house  of 
Mr.  Lomb,  rang  the  doorbell,  and  knocked,  but  no  one  responded.  He 
returned  home,  and  gave  the  monepr  to  his  father.  The  evidence  shows 
that  Mr.  Lomb  was  working  at  his  shop  that  evening,  as  he  had  been 
doing  for  some  time.  No  other  attempt  was  made  by  Mr.  Schoeller 
to  pay  this  assessment,  and  on  the  18th  he  was  taken  sick,  and  died  five 
days  later. 

We  cannot  assent  to  the  conclusion  reached  by  the  referee  that  this  at- 
tempt to  pay  was  equivalent  to  an  actual  payment  and  prevented  the 
suspension  of  Mr.  Schoeller.  The  primary  duty  cast  upon  the  insured 
was  to  pay  his  premiums  or  assessments  as  they  matured.  For  the  con- 
venience of  the  members,  who,  as  we  may  assume  from  the  title  of  the 
^•ompany  and  from  other  circiunstances,  were  largely  composed  of  work- 
ingmen,  the  financier  permitted  payments  to  be  made  at  his  home.  This 
permission  did  not  imply  that  the  official  was  to  be  present  at  all  times 
to  receive  money  from  these  members.  They  evidently  knew  that  he 
was  a  workingman  engaged  in  his  service  at  the  shop.  When  home  he 
was  willing  that  the  members  should  pay  him  there,  if  any  accommoda- 
tion to  them.  In  construing  this  permission,  we  must  bear  in  mind 
that  it  was  solely  for  the  advantage  of  the  members,  and  if  one  called 
to  make  a  payment,  and  the  official  was  not  at  home,  the  mere  effort  in 
good  faith  did  not  constitute  a  payment.  If  the  contrary  interpreta- 
tion prevailed,  the  order  would  soon  dissolve.  A  different  question 
might  possibly  be  presented  had  Mr.  Schoeller  offered  the  money  on 
the  subsequent  day,  advising  the  financier  of  the  endeavor  to  reach  him 
on  the  evening  of  the  10th.  There  were  two  lodge  meetings  each  month, 
and  the  one  succeeding  this  unavailing  effort  to  pay  the  assessment  was 
96  N.T.S.— 69 
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hdd  August  14th.  In  case  a  member  is  suspended  for  nonpayment 
and  desires  to  be  reinstated,  he  is  only  obliged  to  present  an  application 
therefor,  and,  if  not  more  than  30  days  have  elapsed,  simply  paying  the 
assessments  due  entitles  him  to  restoration.  Schoeller  had  been  a  mem- 
ber for  over  20  years,  and  undoubtedly  knew  of  tiiis  easy  manner  to 
terminate  his  suspension  and  be  replaced  in  membership,  and  knew 
also  of  the  lodge  meeting  when  this  application  could  be  made.  He 
was  then  in  full  health,  and  his  restoration  rested  entirely  with  him. 

Again,  Mr.  Lomb,  for  the  convenience  of  the  members,  was  accus- 
tomed to  recfeive  payment  of  the  assessments  for  several  days  after  the 
10th ;  the  aim  bemg  to  get  the  money  ready  to  send  to  the  defendant 
for  the  20th.  These  privil^[es  afforded  abundant  opportunity  for 
a  tardy  member  to  make  his  payment  and  prevent  any  forfeiture  of 
his  certificate.  The  order  is  a  fraternal  one,  and  the  interests  of  the 
members  are  mutual  to  work  together  for  their  common  good  and  for 
the  perpetuation  of  the  scheme  of  insurance  designed  by  its  charter 
or  constitution.  This  aim  cannot  be  accomplished  if  the  fruitless  elev- 
enth-hour attempt  at  payment,  described  by  the  son  Schoeller,  is  to  be 
a  fulfillment  of  the  duty  imposed  upon  the  member  to  pay  his  assess- 
ment 

On  the  20th  the  report  of  Bleucher  Lodge  was  received  by  the  de- 
fendant, and  it  showed  that  Schoeller  was  among  those  suspended  fot 
failure  to  pay  the  assessment  due  August  10th,  and  the  fact  of  his  sus- 
pension was  published  in  the  paper  of  the  order.  The  recorder  of 
Bleucher  Lodge,  after  the  death  of  Schoeller,  mailed  the  usual  notice 
of  his  death  to  the  defendant,  containing  the  statement  that  the  insured 
died  "while  a  member  in  good  standing."  The  notice  bears  date 
August  23d,  but  in  truth  was  prepared  and  mailed  on  the  24th.  The 
local  recorder  knew  of  the  alleged  attempted  payment  to  the  financier, 
and  assumed  that  the  effort  was  effective  to  bar  forfeiture  of  the  certifi- 
cate. The  action  of  this  subordinate  officer  is  not  tantamount  to  a 
waiver  of  the  claim  of  the  defendant.  The  constitution  of  the  defendant 
is  explicit  in  prohibiting  any  officer,  either  of  the  grand  or  subordinate 
lodge,  from  waiving  any  provision  of  its  laws.  The  act  in  any  event 
was  subsequent  to  the  death  of  Schoeller,  and  his  failure  to  pay  had 
resulted  in  his  suspension,  and  whatever  the  report  returned  to  the 
defendant  may  have  contained,  it  did  not  excuse  the  omission  or  re-° 
install  the  dead  member  in  the  order  in  good  standing.  The  authori- 
ties cited  by  the  counsel  for  the  respondents  do  not  relieve  them  from 
the  dilemma  in  which  they  are  placed  by  the  unfortunate  failure  of  the 
holder  of  the  certificate  to  pay  his  matured  assessment.  In  Kenyon  et 
aL  V.  K.  T.  &  M.  M.  A.,  122  N.  Y.  247,  25  N.  E.  299,  the  assessment 
was  due  April  6th.  On  the  4th  the  insured  mailed  at  Watertown,  in 
this  state,  to  the  proper  o£ficer  at  Cincinnati,  a  check  for  the  correct 
amount.  There  was  ample  time  for  this  check  to  reach  defendant's 
office  by  the  usual  course  of  mail  before  the  allotted  time  expired.  In 
fact  it  was  not  received  by  the  defendant  at  all.  The  court  held  that 
ordinarily  the  mailing  of  the  check  would  not  constitute  a  payment,  but 
this  course  of  dealing  had  been  recognized  by  the  defendant,  and  it 
was  the  method  of  transmission  quite  uniformly  adopted,  and  conse- 
quently was  effectual   to  prevent   forfeiture  of  the  certificate.    In 
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Knights  of  Pythias  v.  Withers,  177  U,  S.  260,  20  Sup.  Ct.  611,  44  L. 
Ed.  762,  a  member  made  his  payment  promptly,  but  the  secretary  of  the 
subordinate  section  omitted  to  remit  to  the  board  of  control  on  time, 
and  his  offending  was  sought  to  be  charged  to  the  member.  The  court 
held  that  the  Supreme  L^dge  had  assumed  to  control  the  secretary, 
and  he  was  its  representative,  and  not  the  agent  of  the  member,  al- 
though there  was  a  provision  in  its  laws  to  the  contrary  effect.  Like- 
wise, in  Hartford  Life  Insurance  Co.  v.  Unsell,  144  U.  S.  439,  12  Sup. 
Ct  671,  36  L.  Ed.  496,  the  due  day  of  premiums  had  been  extended  by 
the  acquiescence  of  the  company,  and  strict  compliance  with  the  con- 
ditions pertaining  to  payment  had  been  disregarded,  and  a  waiver  was 
held  to  exist.  These  cases  all  proceed  upon  the  well-settled  rule  de- 
pending upon  the  recognized  departure  of  the  strict  terms  of  the  con- 
tract. After  acquiescing  in  a  certain  course  of  dealing,  the  company 
will  not  be  heard  to  insist  upon  a  rigid  compliance  when  that  construc- 
tion will  operate  to  forfeit  the  policy. 

In  the  present  case  there  was  no  element  of  a  waiver  and  no  feature 
of  an  estoppel.  Schoeller,  for  his  own  convenience,  endeavored  to 
make  the  payment  of  assessment  No.  7.  He  knew  it  was  not  paid, 
for  the  money  was  returned  to  him.  He  made  no  further  attempt 
whatever.  The  financier  of  the  defendant  was  not  informed  of  the 
effort  to  pay.  The  insured  also  knew  the  fact  that  prior  to  the  matur- 
ing of  this  assessment  there  had  been  a  stiff  advance  in  the  rates  to  be 
charged  the  members  of  the  order.  It  is  quite  probable  that  this  in- 
crease induced  the  member  to  abandon  the  order.  Twenty-six  other 
members  of  Bleucher  Lodge  were  suspended  with  Schoeller  for  failure 
to  meet  this  assessment,  influenced,  we  assume,  by  the  largely  enhanced 
assessments.  Whatever  may  have  been  his  motives,  he  voluntarily 
relinquished  his  membership,  and  the  insurance  was  thus  lost  to  the 
members  of  his  family. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


(UO  Ai>p.  DiT.  226L) 

TOWNSEND  T.  PROVIDENT  REALTY  CX).  OP  NEW  YORK  et  aL 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    December  80,  1005.) 

1.  MOBTOAOKS— MnOKB  IN  FkB. 

Where  the  owner  of  a  mortgage  becomes  the  owner  of  the  mortgaged 
real  estate,  there  is  a  merger,  unless  it  appears  that  there  was  an  Intention 
not  to  canse  a  merger,  which  Intention  may  be  Inferred  from  the  fact  that 
it  would  be  to  the  Interest  of  the  owner  of  the  mortgage  and  the  mortgaged 
premises  that  such  merger  sbonld  not  take  place. 

2,  SaIO — FOBXCLOSURK— PBIOBITIK»r-I^rIDENOI!— ADinSSIBtLITT. 

In  a  suit  to  foreclose  a  second  mortgage.  It  appearing  that  the  mort- 
gagee in  tlie  first  mortgage  became  the  owner  of  the  real  estate,  evidence 
that  while  he  was  the  owner  of  both  be  made  a  statement  to  a  bank  to  the 
effect  that  the  mortgage  being  foreclosed  was  the  only  one  upon  the 
premises  was  admissible. 

Houghton,  3m  dissenting. 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Jane  A.  Townsend,  as  executrix  of  the  will  of  Randolph 
W.  Townsend,  deceased,  against  the  Provident  Realty  Company  of 
New  York  and  others.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal..  AiHrmed. 

Argued  before  O'BRIEN,  P.  T.,  and  McLAUGHLIN,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

Herman  Aaron,  for  appellants. 
Harold  Swain,  for  respondent. 

INGRAHAM,  J.  This  action  was  brought  to  foreclose  a  mortgage 
on  certain  real  property  in  the  city  of  New  York,  dated  May  14,  1900, 
and  recorded  in  the  office  of  the  register  of  the  city  and  county  of  New 
York  on  May  16,  1900.  This  mortgage  was  assigned  to  the  plaintiff's 
testator  on  November  13,  1900,  and  recorded  in  Ae  office  of  tiie  ras- 
ter of  the  city  and  county  of  New  York  on  November  15, 1900.  When 
this  mortgage  was  executed  and  delivered,  there  was  an  existing  mort- 
gage on  the  premises  to  secure  the  sum  of  $1,100,  dated  December  24, 
1896,  and  recorded  in  the  office  of  the  register  of  the  city  and  county  of 
New  York  on  the  28th  day  of  December,  1896.  This  latter  mortgage 
was  assigned  to  the  Provident  Realty  Company  by  an  assignment 
dated  June  26,  1900,  and  recorded  in  the  office  of  the  register  of  the 
city  and  county  of  New  York  on  July  19,  1900.  The  Provident  Realty 
Company,  thus  being  the  owner  of  the  first  mortgage  on  the  premises, 
acquired  title  to  the  mortgaged  premises  by  deed  dated  November  25, 

1901,  which  deed  was  duly  recorded  in  the  office  of  the  regfistef  of  the 
city  and  county  of  New  York  on  November  27,  1901.  Subsequently, 
on  February  15,  1902,  the  Provident  Realty  Company  assigned  tiiis 
mortgage  for  $1,100  to  one  Levy,  by  assignment  dated  February  15, 

1902,  and  recorded  in  the  office  of  the  register  of  the  city  and  county 
of  New  York  on  March  11,  1903,  and  thereafter  Levy  assigned  this 
mortgage  to  the  Hamilton  Bank  of  New  York.  The  trial  court  found 
that  the  Provident  Realty  Company,  being  seised  of  the  mortgaged 
property,  took  and  accepted  a  conveyance  thereof  with  the  intention 
of  merging  the  said  mortgage  in  the  fee  of  the  mortgaged  property 
in  pursuance  of  an  agreement  made  between  the  Provident  Realty 
Company  and  the  plaintiff's  testator  that  the  said  $1,100  mortgage,  then 
a  prior  lien  upon  the  premises,  should  be  so  merged.  Thereafter  the 
Provident  Realty  Company  treated  the  $1,100  mortgage  as  merged  in 
the  fee,  and  in  August,  1902,  before  the  execution  and  delivery  of  this 
$1,100  mortgage  to  Lew,  the  Provident  Realty  Company  made  and 
delivered  to  the  Citizens'  National  Bank  its  statement  in  which  it  set 
forth,  that  the  above-described  mortgaged  premises  were  incumber- 
ed only  by  the  mortgage  held  by  the  plaintiff's  testator;  and  as  a 
conclusion  of  law  the  court  found  that  the  said  $1,100  mortgage  became 
merged  in  the  fee  of  the  premises  described  in  the  complaint,  and  that 
the  interest,  if  any,  of  the  Hamilton  Bank  of  New  York  in  the  said 
premises  was  subject  to  and  subordinate  to  the  mortgage  held  by  the 
plaintiff,  and  decreed  a  foreclosure  of  that  mortgage.  Upon  the  judg- 
ment entered  upon  that  decision  the  Hamilton  Bank  appeals. 

The  only  question  is  whether  the  finding  of  the  court  that  the  $1,100 
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mortgage  became  merged  in  the  fee  of  the  mortgaged  premises  was 
sustained  by  the  evidence.  It  appears  from  the  evidence  that  this 
Provident  Realty  Company  was  a  corporation  organized  by  David 
Levy ;  he  being  the  sole  stockholder,  except  that  one  share  of  stock  was 
issued  to  each  of  the  directors  of  the  corporation  to  enable  them  to 
c|ualify  as  such  directors.  Levy  was  the  president  of  the  corpora- 
tion, and  apparently  used  it  for  his  own  purposes.  Levy,  being  the 
owner  of  the  real  property  subject  to  the  $1,100  mortage,  executed 
a  mortgage  upon  the  premises  to  the  plaintiffs  testator's  assignor,  and  sub- 
sequently conveyed  the  premises  to  the  Provident  Realty  Company,  who 
then  was  the  owner  of  the  $1,100  mortgage.  The  evidence  is  that  it  was 
explained  to  Levy  that  this  conveyance  was  necessary  to  make  the 
plaintiffs  mortgage  the  first  mortgage  upon  the  premises,  and  that  it 
was  executed  and  delivered  in  consequence  of  the  statement  made  to 
him  that,  unless  it  was  made  and  the  mortgage  merged  in  the  fee,  in- 
formation would  be  given  to  the  plaintiff's  testator  that  the  mortgage 
which  he  held,  and  which  is  now  sought  to  be  foreclosed,  was  a  second 
mortgage.  The  subsequent  assignment  of  the  $1,100  mortgage  to  the 
assignor  of  the  Hamilton  Bank  was  without  the  knowledge  and  con- 
sent of  the  plaintiff,  and  appears  to  have  been  delivered  by  David 
Levy,  as  president  of  the  company,  to  his  brother,  Emanuel  M.  Levy, 
as  security  for  moneys  that  Emanuel  M.  Levy  had  advanced  to  David 
Levy.  An  examination  of  the  record  at  tRe  time  that  this  transfer  was 
made  would  have  disclosed  the  fact  that  the  Provident  Realty  Company 
was  the  owner  of  the  fee  of  the  mortgaged  premises  and  also  the  $1,100 
mortgage,  and  that  at  that  time  the  property  was  subject  to  the  lien 
of  the  mortgage  now  under  foreclosure.  Notice  of  these  facts  must  be 
charged  to  Emanuel  M.  Levy  when  he  received  the  assigrunent  of  the 
mortgage  from  the  Provident  Realty  Company,  and  to  the  Hamilton 
Bank  when  it  received  the  assignment  of  the  mortgage  from  Emanuel 
M.  Levy.  Undoubtedly,  as  between  the  Hamilton  Bank  and  the  Provi- 
dent Realty  Company,  the  transfer  of  this  mortgage  to  Emanuel  M. 
Levy  made  it  a  valid  lien  upon  the  property ;  but,  if  the  mortgage  had 
actually  been  merged  in  the  fee  of  the  mortgaged  premises,  it  would 
leave  the  $1,100  mortgage  a  subsequent  lien  to  the  plaintiff's  mortgage. 
There  can  be  no  question  but  that  upon  the  face  of  the  record  Ais 
$1,100  mortgage  became  merged  in  the  realty  when  the  mortgage  and 
the  title  to  the  mortgaged  premises  vested  in  the  same  person.  If, 
however,  it  had  clearly  appeared  that  it  was  not  the  intention  to  merge 
the  mortgage  in  the  realty,  such  merger  will  not  be  effectuated;  and 
it  has  been  held  that  the  intention  that  the  mortgage  should  not  be 
merged  could  be  inferred  where  it  clearly  appears  that  it  would  be  to 
the  interest  of  the  owner  of  the  mortgage  and  the  mortgaged  premises 
that  such  merger  should  not  take  place.  But  still  upon  the  face  of  the 
instrument  the  merger  becomes  operative  as  a  matter  of  law,  unless  it 
should  appear  that  such  was  not  the  intention.  This  principle  was 
enunciated  by  Lord  Thurlow  in  Compton  v.  Oxenden,  2  Ves.  Jr.  264, 
where  it  was  said : 

"It  IB  a  clear  principle,  both  at  law  and  In  eqnlty,  that  where  there  Is  a 
confusion  of  rights,  where  debtor  and  creditor  become  the  same  itersoa,  there 
is  an  Immediate  merger,  but  thnt  eqaity  will  preserve  the  rights  distinct,  ac- 
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cordlns  to  the  Intent,  express  or  Implied.  Wherever  it  Is  more  baiefldal  for 
the  person  entitled  to  the  charge  to  let  the  estate  stand  with  the  incnmbrance 
upon  it  than  to  take  it  discharged  of  the  Incumbrance,  that  ciicnmstanoe  wUI 
have  a  controlling  influence  in  deciding  on  the  implied  Intent" 

This  inference,  however,  does  not  apply  where  there  is  express  evi- 
dence to  show  that  it  was  the  intent  of  the  owner  of  both  the  mortgage 
and  mortgaged  property  that  the  mortgage  should  become  merged  and 
extinguished  where  the  title  to  the  mortgage  and  the  mortgaged  prem- 
ises vested  in  the  same  person.  The  case  of  Millspaugh  v.  McBride, 
7  Paige,  SIO,  34  Am.  Dec.  360,  is  a  mere  statement  of  this  principle. 
The  facts  upon  which  that  case  was  decided  were  that  the  prior  mort- 
gage was  assigned  to  the  owners  of  tfie  realty  for  the  purpose  of  pro- 
tecting their  title  against  the  junior  mortgage,  and  was  not,  as  against 
the  junior  mortgage,  merged  in  the  equity  of  redemption.  "It  was,  in 
equity,  impossible  for  the  prior  mortgage  or  the  equitable  interest  of 
the  defendants  therein  to  unite  with  their  legal  title  to  the  equity  of 
redemption  by  reason  of  the  intermediate  equity  which  the  com{dain- 
ant  had  by  virtue  of  his  mortage."  A  different  position  is  presented 
in  this  case ;  for  here  the  Provident  Realty  Company  was  the  owner  of 
the  prior  mortgage,  and  the  real  property  was  conveyed  to  it,  to  that 
the  mortgage  held  by  it  should  be  merged  in  the  realty,  and  thus  secure 
to  the  plaintiff's  mortgage  the  position  of  first  mortgage.  The  assign- 
ment by  the  Provident  Realty  Company  to  Emanuel  M.  Levy  was  ac- 
tually executed  and  delivered  on  March  11,  1903,  and  the  assignment  of 
this  mortgage  to  the  Hamilton  Bank  was  on  March  16,  1903.  The 
declaration  of  the  Provident  Realty  Company  to  the  Central  National 
Bank,  which  was  admitted  in  evidence,  was  delivered  to  that  bank  be- 
tween the  20th  and  the  25th  of  March,  1902,  at  the  time  that  the  legal  title 
to  the  $1,100  mortgage  and  the  mortgaged  premises  was  vested  in  the 
Provident  Realty  Company,  and  was  therefore  a.  declaration  as  to  the 
incumbrance  upon  this  property,  made  by  the  owner  of  the  realty  and 
the  mortgage  at  the  time  when  both  were  vested  in  the  corporation 
making  the  declaration,  and  it  was  clearly  competent  as  characteriz- 
ing the  possession  of  the  mortgage  and  the  fee  of  the  mortgaged 
property  and  the  intention  of  the  corporation.  This  evidence  is  not 
subject  to  the  objection  discussed  and  sustained  in  Merkle  v.  Beidle- 
man,  165  N.  Y.  23,  68  N.  E.  767.  The  declaration  admitted  in  evi- 
dence in  that  case  was  not  a  declaration  of  an  assignor  of  personal  prop- 
erty, affecting  the  title  to  the  property,  but  was  the  declaration  of  the 
owner  of  real  property,  while  in  possession  of  it,  characterizing  its 
title,  and  is  evidence  of  its  intention  as  to  whether  this  mor^;age  had 
merged  in  the  realty.  But,  assuming  that  this  evidence  was  improperly 
admitted,  the  evidence  is  ample  to  sustain  the  finding  of  the  trial  judge 
that  the  mortgaged  premises  were  conveyed  to  the  mortgagee  for  the 
express  purpose  of  merging  the  $1,100  mortgage  in  the  fee,  and  with- 
out lliis  declaration  the  finding  was  sustained  by  ample  evidence — in 
fact,  by  uncontradicted  evidence. 

The  judgment  appealed  from  should  therefore  be  affirmed,  with  costs. 
All  concur,  except  HOUGHTON,  J.,  who  dissents. 
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MARCHESINT  et  al.  T.  SCACCIANOCB  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  80,  1905.) 

1.  JirDGinNT— Openiro  DeFAT7I.T. 

A  motion  at  Spedal  Term  to  open  an  Inqnest  takoi  by  default  cannot 
be  denied  on  the  ground  that  It  Is  a  renewal  of  the  motion  to  adjourn 
the  caae  made  at  tbe  Trial  Term  and  denied. 

2.  Sajib— Obotjwds— SusnciENOT. 

On  a  motion  to  open  an  Inquest  taken  by  default  H  appeared  that 
defendants,  wbo  had  answered  to  the  merits,  applied  for  a  commission 
to  take  testimony  in  Europe,  which  was  granted.  The  commission  was 
not  executed,  because  defendants'  attorney  contemplated  making  a  trip 
to  Europe,  when  he  would  see  his  clients  who  resided  there  and  obtain 
tbe  evidence  without  a  commission.  The  attorney  was  detained  in  Europe 
longer  than  he  expected,  and  did  not  return  until  after  the  inquest  had 
been  taken.    E«Ul,  to  authorise  the  setting  aside  of  tbe  Inquest  on  terms. 

[Ed.  Note.— For  caaea  In  point,  see  vol.  30,  Cent  Dig.  Judgment,  |  287.] 

Appeal  from  Special  Term,  New  York  County. 
.  Action  by  Gaetano  Marchesini  and  another  against  Guiseppe  Scac- 
cianoce  and  another.     From  an  order  denying  a  motion  to  open  a 
default,  defendants  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  INGRA- 
HAM,  CLARKE,  and  HOUGHTON,  JJ. 

Philip  S.  Saitta,  for  appellants. 
George  L.  Mc£)onnell,  for  respondents. 

INGRAHAM,  J.  The  plaintiffs,  residents  of  the  dty  of  New  York, 
seek  to  recover  from  the  defendants,  residents  of  Messina,  Kingdom 
of  Italy,  for  a  breach  of  a  contract  to  deliver  oil  in  the  dty  of  New 
York.  One  of  the  defendants  interposed  an  answer,  denying  the  breach 
and  setting  up  a  counterclaim,  and  the  other  defendant  answered,  deny- 
ing that  he  had  any  connection  with  the  contract,  or  anything  to  do  with 
it.  The  defendants  then  applied  for  a  commission  to  take  testimony 
in  Italy,  which  was  granted,  but  which  was  not  executed,  and  the 
cause  was  subsequently  placed  upon  the  special  calendar.  The  reason 
why  the  commission  was  not  executed  was  that  counsel  for  defendant 
contemplated  making  a  visit  to  Europe,  when  he  would  see  his  clients 
and  obtain  the  evidence  without  the  necessity  of  a  commission.  In  his 
affidavit  counsel  stated  that  he  left  New  York  for  Europe  on  August 
2,  1905 ;  that  he  was  detained  in  Europe  longer  than  he  expected,  and 
did  not  return  until  after  the  inquest  had  been  taken.  The  case  finally 
came  on  for  trial  on  the  16th  day  of  October,  when  the  trial  judge  re- 
fused further  to  postpone  the  case,  and  an  inquest  was  taken. 

The  motion  to  open  this  inquest  was  denied  upon  the  ground  that  it 
was  substantially  a  renewal  of  the  motion  made  at  Trial  Term  to  ad- 
journ the  case.  I  think  this  is  hardly  a  correct  way  of  looking  at  an 
application  of  this  kind.  A  motion  addressed  at  Trial  Term  to  ad- 
journ a  case,  where  no  legal  ground  of  adjournment  is  stated,  is  quite 
properly  denied,  when  upon  Uie  same  facts  the  court  at  Spedal  Term 
would  be  justified  in  opening  an  inquest,  as  it  can  impose  terms,  as  con- 
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ditions  upon  which  the  inquest  will  be  opened,  which  it  would  be  im- 
proper to  impose  at  Trial  Term. 

There  seems  to  be  in  this  case  a  fair  question  as  to  the  breach  of  the 
contract  upon  which  the  plaintiff  seeks  to  recover.  A  denial  of  this  mo- 
tion disposed  of  the  issues  and  ended  the  controversy  in  favor  of  the 
plaintiff,  without  giving  the  defendants  their  day  in  court  and  a  chance 
to  prove  their  defense.  The  absence  of  counsel  for  the  defendants,  who 
had  charge  of  the  case,  in  Europe,  and  his  detention  there,  is  a  reason 
why  it  was  impossible  for  them  to  go  on  with  their  trial ;  and  I  am  in- 
clined to  think  the  court  at  Special  Term  shotild  have  exercised  its 
discretion  in  favor  of  allowing  the  defendants  their  day  in  court.  This, 
however,  should  be  upon  the  terms  that  the  defendants  should  pay, 
as  a  condition  of  setting  aside  the  inquest,  a  trial  fee  of  $30,  a  term  fee 
of  $10  for  opposing  the  motion,  and  all  the  disbursements  the  plain- 
tiffs incurred  in  taking  the  inquest  and  entering  judgment;  the  judg- 
ment to  stand  as  security  until  the  final  determination  of  the  action. 

The  order  should  tlierefore  be  reversed,  and  motion  granted,  upon 
complying  with  the  foregoing  terms  within  10  days  after  service  of  a 
copy  of  the  order.  If  terms  are  not  complied  with,  motion  denied,  with 
$10  costs.    No  costs  of  appeal.    All  concur. 


aiO  Al^  DlT.  107.) 

BRAXMAR  T,  STANTON  et  at. 

(Supreme  Court,  Appellate  Division,  First  Department    December  SO,  1905.) 

1.  Evidence— Best  Kvidence— Cobpobate  Acts. 

On  an  Issue  as  to  whether  a  certain  person  w&s  «nployed  by  a  cor^ 
porotlon  as  Its  superintendent.  In  the  absence  of  any  showing  that  the  cor- 
poration had  any  minntes,  or  that  there  was  any  entry  or  writing  which 
contained  a  record  of  the  contract  of  employment,  It  was  proper  to  prove 
such  employment  by  oral  testimony  as  to  transactions  at  a  directors' 
meeting. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20,  Cent  Dig.  Evidence,  (  461.1 

2L  CosFOBATiONB— Acts  of  Agent— Ratification. 

Where  the  superintendent  of  a  corporation  ordered  goods  which  were 
used  by  the  corporation  In  the  furtherance  of  its  business,  such  use 
amounted  to  a  ratification  of  the  superintendent's  order. 

[Ed.  Note.^For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations, 
I  1714.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  G.  Braxmar  against  Grace  Van  Cott  Stanton 
and  others.  From  a  judgment  in  favor  of  defendants,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  CLARKE, 
INGRAHAM,  and  HOUGHTON,  JJ. 

Albert  A.  Wray,  for  appellant. 
J,  Ralph  Burnett,  for  respondents. 

INGRAHAM,  J.  The  plaintiff  sought  to  recover  from  the  defend- 
ants, as  trustees  of  a  membership  corporation,  for  goods  manufactured 
and  delivered  to  the  corporation ;  judgment  having  been  entered  against 
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the  corporation  and  execution  returned  unsatisfied  Section  11  of  the 
membership  corporation  law  (chapter  559,  p.  335,  of  the  Laws  of 
1895)  provides  that  the  directors  of  every  membership  corporation, 
with  certain  exceptions,  "shall  be  jointly  and  severally  liable  for  any 
debt  of  the  corporation  contracted  while  they  are  directors,  payable 
within  one  year  or  less  from  the  date  it  was  contracted."  The  corpo- 
ration known  as  the  "American  Pet  Dog  Club"  was  organized  on  the 
22d  day  of  June,  1888,  under  chapter  267,  p.  264,  of  the  Laws  of  1875. 
The  complaint  alleges,  and  the  answer  does  not  deny,  that  the  appellant 
was  the  president  and  one  of  the  directors  of  the  said  corporation  at 
the  time  the  debt  was  contracted,  November  25,  1899.  The  plaintiff 
proved  the  recovery  of  judgment  against  the  corporation  and  the  re- 
turn of  the  execution  unsatisfied,  leaving  the  only  question  at  issue 
-whether  the  goods  were  sold  and  delivered  to  the  corporation.  The 
plaintiff  then  called  a  witness  who  testified  that  he  was  the  veterinary 
for  the  show  of  the  club  for  the  year  1899;  that  the  club  held  its 
show  at  the  Metropolitan  Opera  House  in  December,  1899 ;  that  the 
witness  attended  the  meetings  of  the  directors  during  the  years  1888 
and  1899,  at  which  the  appellant  presided.    He  was  then  asked : 

"At  these  meetings  who,  If  anybody,  was  designated  by  the  tMard  of  direc- 
tors as  superintendent  of  this  club?" 

That  was  objected  to  on  the  ground  that  the  records  of  the  club  were 
the  best  evidence;  and  the  objection  was  sustained  upon  the  ground 
that  it  involved  the  conclusion  of  the  witness.  The  witness  then  testi- 
fied that  he  knew  a  Mr.  Schuyler  C.  Hodge,  who  was  in  attendance  at 
this  show  in  1899 ;  that  he  attended  to  getting  entries  for  the  club  and 
the  general  looking  after  things;  that  the  show  lasted  four  days,  and 
the  witness  was  there  every  day,  and  Hodge  was  there  every  day, 
and  the  defendant  Mrs.  Stanton  was  present.  The  catalogue  of  the 
third  annual  show  of  the  American  Pet  Dog  Club,  held  at  the  Metro- 
politan Opera  House,  New  York  City,  on  November  29,  30,  and  Decem- 
ber 1, 1899,  was  then  produced,  and  the  witness  testified  that  he  saw  the 
paper  at  the  Opera  House  on  the  occasion  of  the  show  in  1899.  This 
catalogue  was  then  offered  in  evidence,  objected  to,  and  the  objection 
sustained,  to  which  the  defendants  excepted.    He  was  then  asked : 

"Was  anyone  put  In  nomination  there  as  superintendent  of  the  club  at 
any  of  the  meetings  that  you  attended?" 

That  was  objected  to  on  the  ground  that  it  was  not  the  proper  way 
to  prove  what  was  done  at  a  meeting  of  a  corporation.  This  objection 
was  sustained  and  the  defendants  excepted.  He  then  testified  that 
Hodge's  name  was  mentioned  at  the  meeting  of  the  directors,  and  was 
asked  how  it  was  mentioned,  and  what  was  then  said  about  Hodge, 
which  was  excluded.  The  witness  also  testified  that  the  corporation  had 
an  office  in  Park  Row.  The  salesman  for  the  plaintiff  testified  that 
he  knew  Hodge  in  the  years  1898  and  1899,  and  that  his  office  was 
at  No.  21  Park  Row  during  that  year;  that  he  called  at  Mr.  Hodge's 
at  the  Park  Row  building,  and  saw  on  the  door  at  that  building,  in 
the  office  he  occupied,  the  name  of  the  American  Pet  Dog  Club,  and 
directly  underneath  "S.  C.  Hodge,  Superintendent,"  and  that  he  de- 
livered the  goods  at  that  address;  that  the  goods  were  125  bronze 
medals,  25  sterling  silver  medals,  and  870  ribbons  for  first,  second, 
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and  third  prize  dogs.  The  plaintiff  then  offered  to  prove  the  market 
value  of  these  mentis,  which  was  objected  to,  and  tlie  objection  sus- 
tained. 

I  think  this  evidence  was  all  competent,  and  that  it  was  error  to  ex- 
clude it.  The  objection  to  the  evidence  appears  to  be  that  the  action  of 
the  board  of  directors  of  the  corporation  must  be  proved  by  the  minutes 
of  the  meeting  of  the  directors,  and  not  by  oral  testimony  of  what 
happened  at  that  meeting;  but  in  this  case  there  is  no  evidence  that 
this  corporation  had  any  minutes,  or  that  there  was  any  entry  or  writ- 
ing which  contained  a  record  of  the  meeting,  or  of  the  contract  or 
employment  of  Hodge  as  an  employ6  of  the  corporation.  An  act  of  the 
directors  of  the  corporaticMi  employing  a  person  to  act  on  its  behalf 
would  be  a  perfectly  valid  employment,  whether  or  not  a  record  of  the 
meeting  was  kept.  Hodge  assumed  to  act  for  the  corporation  in  order- 
ing these  goods  for  it.  The  goods  were  delivered  at  the  office  of  the 
corporation  by  the  plaintiff,  and,  if  Hodge  had  authority  to  order  the 
goods  and  to  receive  them,  the  corporation  was  liable.  I  cannot  find 
direct  evidence  that  these  medals  were  used  by  the  corporation  at  its 
show.  The  corporation  could  ratify  the  act  of  Hodge  in  ordering  the 
medals  on  its  account,  and  a  receipt  of  Hie  medals  and  the  use  by  the 
corporation  would  be  such  a  ratification. 

It  was,  however,  error  to  exclude  the  evidence  mentioned,  and  the 
judgment  appealed  from  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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GI.AZBR  ▼.  HOMB  INS.  00. 

(Snpreme  Court,  Api>ellate  Terxa.    NoTember,  1008.) 

1.  InSTTXABOB— AonON  OK  POUCT— Plxadino. 

Where  plaintiff,  In  an  action  on  an  insurance  policy,  desires  to  plead 
waiver  by  tbe  company  of  any  condition  of  the  policy  not  compiled  with, 
he  may  set  forth  the  condition  and  sncb  circamstances  as  will.  If  true, 
establish  a  waiver. 

2.  Sajo— Waivks  or  Paoors  or  Loss. 

Where  an  Insurance  policy  calls  for  formal  proofk  of  loss,  mere  silence, 
though  pleaded,  coupled  with  an  offer  of  settlement,  which  was  Im- 
mediate^ rejected  and  is  not  pleaded,  does  not  establish  waiver  of  the 
GondltloiL 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joseph  Glazer  against  the  Home  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  GILDERSLEEVE  and  Mac- 
LEAN,  JJ. 

Richards  &  Heald  (Alfred  B.  Nathan^  Qt  counsel),  for  appellant 
Sigmund  S.  Rotter,  for  respondent. 

SCOTT,  P.  J.  This  action  has  been  thrice  tried,  and  now  comes  up 
on  appeal  for  tiie  third  time.  Upon  the  first  trial  the  complaint  was 
dismissed  on  the  ground  that  the  plaintiff  had  not  furnished  the  defend- 
ant with  the  formal  proofs  of  loss  provided  for  in  the  policy  of  insur- 
ance. It  appeared,  however,  that  the  plaintiff  had  served  upon  defend- 
ant ^n  unsigned,  informal  notice  of  the  fire  and  of  certain  hems  of  dam- 
age, and  that,  after  its  receipt,  the  defendant  had  made  an  offer  of 
settlement.  This  court  was  of  opinion  that  these  facts  furnished  some 
evidence  of  a  waiver  on  the  part  of  defendant  of  the  condition  in  the 
policy  requiring  the  furnishing  by  the  assured  of  formal  proofs  of  loss, 
and  that  the  question  whether  or  not  there  had  been  such  a  waiver 
should  have  been  submitted  to  the  jury.  90  N.  Y.  Supp.  426.  On 
the  second  appeal  a  judgment  in  favor  of  the  defendant  was  again  re- 
versed on  the  question  of  damages.  98  N.  Y.  Supp.  624.  Upon  the 
present  appeal  frcmi  a  judgment  for  plaintiff  the  defendant  presents 
certain  considerations  not  heretofore  presented  upon  either  of  the  form- 
er appeals,  and  not  dealt  with  in  either  of  the  previous  opinions.  It  is 
argu^  that  the  plaintiff  has  not  pleaded  a  waiver  of  the  condition  of 
the  policy  with  which  it  is  conceded  he  did  not  comply.  It  is  well 
settled  that,  in  suing  upon  a  policy  of  insurance,  the  plaintiff  must 
either  allege  that  he  has  complied  with  all  the  conditions  of  the  policy, 
or,  if  he  desires  to  plead  a  waiver  by  the  company  of  any  condition  with 
which  he  has  not  complied,  he  must  allege  the  condition  claimed  to  have 
been  waived  and  the  facts  and  circumstances  constituting  such  a  waiver. 
It  is  not  sufficient  to  allege,  generally,  that  a  particular  condition  has 
been  waived;  but  such  facts  must  be  stated  as  will,  if  taken  to  be  true, 
be  sufficient  to  establish  the  waiver.  Todd  v.  Union  Casualty  &  Surety  Co., 
70  App.  Div.  62, 74  N.  Y.  Supp.  1062.  The  policy  sued  upon  in  the  pres- 
ent action  was  in  what  is  known  as  the  standard  form,  and,  among 
other  things,  required  the  insured  within  60  days  after  the  fire  to  render 
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to  the  company  fonnal  proofs  of  loss,  si^ed  and  sworn  to.  This,  as 
is  conceded,  the  plaintiff  did  not  do.  In  tus  complaint  he  seeks  to  plead 
a  waiver  of  this  condition  as  follows : 

"That  the  plaintiff  duly  fulfilled  all  the  conditions  of  said  agreement  on  his 
part,  and  more  than  60  days  before  the  commencement  of  this  action,  to  wit, 
on  or  before  the  2d  of  October,  1903,  served  on  the  defendant,  as  the  proof 
of  loss,  a  complete  Inventory  of  the  property,  destroyed  and  Injured,  with  the 
quantity  and  cost  of  each  article  and  the  amount  claimed  thereon,  and  the 
same  has  been  retained  by  the  defendant  without  objection,  and  that  the  de- 
fendant has  required  no  further  or  other  proofti  of  loss  to  be  famlsbed." 

It  is  apparent  that  the  only  fact  alleged  to  establish  a  waiver  is 
that  the  defendant  retained  the  inventory  without  objection,  and  has 
required  no  further  or  other  proofs  of  loss  to  be  furnished ;  and  it  is 
argued  that  this  fact  alone,  taking  it  to  be  true,  does  not  establish  a 
waiver,  and  consequently  that  no  waiver  has  been  properly  pleaded. 
This  contention  seems  to  be  well  founded.  Mere  silence  or  inaction  on 
the  part  of  an  insurance  company  cannot  be  take  as  a  waiver  of  a  con- 
dition requiring  formal  proofs  of  loss  to  be  sustained,  and  in  neither 
of  the  previous  decisions  in  this  court  in  this  case  has  it  been  held  to 
be  sufBdent.  It  was  the  silence  of  the  company,  coupled  with  an  offer 
of  settlement,  which  was  held  to  furnish  some  proof  of  a  waiver,  and  in 
this  conjunction  the  offer  of  settlement,  which  is  not  pleaded,  is  quite  as 
important  a  factor  as  the  silence  which  is  pleaded.  The  defendant  cer- 
tainly could  not  be  held  to  have  waived  the  condition  as  to  the  furnish- 
ing of  a  formal  proof  of  loss  by  retaining  the  informal  notice  and  omit- 
ting to  notify  the  plaintiff  that  the  notice  was  not  proof  and  would 
not  be  accepted  as  such.  In  fact,  the  paper  did  not  purport  to  be  more 
than  a  notice:  O'Reilly  v.  Guardian  Mut.  Life  Ins.  Co.,  60  N.  Y.  169, 
19  Am,  Rep.  151 ;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410.  In  order, 
therefore,  to  successfully  plead  the  waiver  of  the  condition  as  to  fur- 
nishing proofs  of  loss,  it  was  incumbent  upon  the  plaintiff  to  plead,  not 
only  the  silence  of  the  company  as  to  the  insufficiency  of  the  paper 
which  was  served,  but  also  some  other  fact  which,  coupled  with  the 
silence,  would  have  justified  a  finding  of  waiver.  This  he  failed  to  do, 
and  consequently  he  failed  to  sufficiently  plead  the  waiver. 

There  is  still  another  objection  which  is  fatal  to  the  judgment  in 
plaintiff's  favor.  It  was  necessary  not  only  to  plead,  but  to  prove,  facts 
establishing  a  waiver.  The  other  fact  relied  upon,  in  addition  to  the 
defendant's  silence,  is  that,  after  the  receipt  of  the  informal  proof  of 
loss,  the  defendant  repeatedly  made  an  offer  to  pay  a  certain  sum  in 
settlement  of  the  loss.  It  now  appears,  for  the  first  time,  that  the  offer 
thus  made  was  at  once  and  unqualifiedly  rejected  by  the  assured.  There 
was  nothing  in  the  way  of  negotiations  looking  to  an  agreement  upon 
a  sum  but  the  offer  and  immediate  rejection  of  a  definite  sum.  The 
reason  why  negotiations  for  the  settlement  and  adjustment  of  a  loss 
are,  under  some  circumstances,  deemed  suffident  to  justify  a  finding 
that  a  condition  has  been  waived,  is  that  the  assured  may  have  thereby 
been  misled  or  lulled  into  sleep,  and  thus  have  been  induced  to  dis- 
regard one  of  the  conditions  imposed  upon  him  by  his  policy.  Allen 
V.  Dutchess  Co.  Mut.  Ins.  Co.,  95  App.  Div.  86,  88  N.  Y.  Supp.  530. 

As  was  said  by  Martin,  J.,  in  Gibson  El.  Co.  v.  L.  &  L.  &  G.  Ins.  Co., 
159  N.  Y.  418,  54  N.  E.  23 : 


Digitized  by 


Google 


Sup.   Ct)  IN  BE  8TADTHULLEB.  1101 

"In  the  absence  of  an  express  waiver,  at  least  some  of  the  elements  of  an 
estoppel  must  exist" 

When  the  insurer  does  nothing  more  than  to  make  an  offer,  which  is 
instantly  rejected,  even  though  the  offer  and  rejection  be  repeated, 
there  is  nothing  in  that  circumstance  to  mislead  the  insured  or  to  justify 
him  in  believing  that,  if  he  persists  in  refusing  the  offer  made  him,  the 
company  will  waive  any  defense  it  may  have  to  his  claim  to  a  larger 
payment.  It  consequently  seems  to  be  the  generally  accepted  view  that 
an  offer  to  pay,  with  its  rejection  by  the  assured,  cannot  be  accepted  as 
sufficient  proof  of  a  waiver  of  the  condition  calling  for  formal  proofs 
of  loss.  Allen  v.  Dutchess  Co.  Ins.  Co.,  supra ;  Vance,  Ins.  §  685 ;  Clem- 
ent, Ins.  878;  Richards  v.  Continental  Ins.  Co.,  83  Mich.  508,  47  N. 
W.  350,  21  Am.  St.  Rep.  611;  Insurance  Co.  v.  Matthews,  65  Miss. 
314,  4  South.  62 ;  Insurance  Co.  v.  Sorsby,  60  Miss.  313.  It  follows 
that  the  plaintiff  neither  pleaded  nor  proved  facts  establishing  a  waiver 
by  the  defendant. 

The  judgment  must,  consequently,  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  aj^ellant  to 
abide  event. 

GILDERSLEEVE  and  MacLEAN,  JJ.,  concur. 


(110  App.  Dlv.  7&) 

In  re  STADTMULLBR  et  aL 

In  re  LBB'S  ESTATB. 
(Supreme  (Tonrt,  Appellate  Division,  Second  Department    December  29, 1005.) 

1.  HtrsBAND  AND  Wife— WiFi'B  Separate  E'state — ^Liabilities— Funkbal  Ex- 

penses Paid  by  Husband. 

Tbe  separate  estate  of  a  wife  is  liable  for  her  funeral  expenses  to  the 
estate  of  her  husband,  who  died  after  her,  though  he  assumed  and  paid 
them  without  expectation  .of  reimbursement  from  her  estate;  he  neither 
having  done  any  positive  act  indicating  an  Intent  to  make  a  gift  of  tbe 
money  to  her  estate,  not  having  actually  released  such  estate,  and  be  hav- 
ing died  before  his  claim  against  her  estate  was  barred. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26,  Cent  Dig.  Husband  and  Wife, 
,  i  594.] 

2.  Same— DooTOB's  Bills  Paid  bt  Husband. 

In  tbe  absence  of  special  agreement  or  provision,  the  separate  estate 
of  a  deceased  wife  Is  not  liable  for  her  doctor's  bills  to  the  estate  of  her 
husband,  who  died  after  ber,  having  paid  such  bills ;  they  being  for  neces- 
saries supplied  her  while  living  with  him,  for  which  he  is  liable. 

{Ed.  Note.— For  cases  In  point  see  vol.  26,  Cent  Dig.  Husband  and  Wife, 
1593.] 

Appeal  from  Surrogate's  Ck>urt,  Orange  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Clara  Stadt- 
muller  and  another,  executrix  and  executor  of  Catherine  T.  Lee,  de- 
ceased.   From  a  decree  rejecting  claims  of  Flora  A.  Stegman,  adminis- 
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tratrix  with  the  will  annexed  of  George  Lee,  deceased,  she  appeals. 
Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  HOOK- 
ER, RICH,  and  MILLER.  JJ. 

Sydney  A.  S)mie,  for  appellant 
Frank  Lybolt,  for  respondents. 

HOOKER,  J.  This  is  an  appeal  from  a  decree  made  by  the  surrogate 
of  Orange  county  on  the  judicial  settlement  of  the  account  of  the  ex- 
ecutors of  the  last  will  and  testament  of  Catherine  T.  Lee,  deceased, 
rejecting  certain  claims  against  her  estate  lodged  by  the  administratrix 
with  the  will  annexed,  etc.,  of  George  Lee,  deceased.  There  is  little 
dispute  as  to  the  facts.  George  Lee  and  Catherine  T.  Lee  were  hus- 
band and  wife,  and  resided  together.  On  the  29th  day  of  July,  1902. 
the  wife  died,  and  the  husband,  who  was  then  ill,  followed  her  three 
weeks  later.  Both  left  estates.  The  will  of  the  wife  directed  that  all 
her  just  debts  and  funeral  expenses  be  paid.  A  short  time  after  the 
death  of  his  wife  Mr.  Lee  sent  for  several  parties  who  had  claims  and 
requested  them  to  present  their  bills.  They  were  paid  on  the  15th  of 
August,  1902.  George  Lee  paid  the  physician  who  attended  his  wife 
during  her  last  illness  the  sum  of  $348.50,  one  Maxiner  for  flowers 
furnished  at  her  funeral  $80.60,  and  one  Collier,  an  undertaker  who  had 
charge  of  her  funeral,  $281.  The  administratrix  with  the  will  an- 
nexed, etc.,  of  George  Lee,  claims  to  recover  these  sums  from  the  es- 
tate of  his  wife.  The  surrogate,  however,  rejected  these  claims,  and 
the  administratrix  of  the  husband's  estate  appeals  from  the  decree. 

That  the  items  paid  Collier  and  Maxiner  are  legitimate  funeral  ex- 
penses cannot  be  doubted.  In  McCue  v.  Garvey,  14  Hun,  562,  there 
were  allowed,  in  addition  to  the  undertaker's  bill,  disbursements  for  a 
wake  and  a  priest.  A  reasonable  charge  for  tombstone  is  part  of 
funeral  expense  (section  2749,  Code  Civ.  Proc;  Matter  of  Ship- 
man,  82  Hun,  108,  116,  31  N.  Y.  Sapp.  571),  as  are  carriages  for  the 
funeral,  flowers,  music,  and  other  incidental  expenses.  Matter  of 
Ogden,  41  Misc.  Rep.  168,  83  N.  Y.  Supp.  977. 

It  is  equally  clear  that,  where  the  wife  leaves  a  separate  estate,  al- 
though a  surviving  husband  is  under  a  legal  obligation  to  bury  the 
body  of  his  wife,  her  estate  is  liable  to  the  charge.  It  has  been  held 
that,  where  expenditures  of  this  sort  have  actually  been  made  by  the 
husband,  his  wife's  separate  estate,  if  she  had  one,  should  reimburse 
him.  Patterson  v.  Patterson,  69  N,  Y.  674, 17  Am.  Rep.  384 ;  McCue  v. 
Garvey,  supra ;  Freeman  v.  Coit,  27  Hun,  447 ;  Watkms  v.  Brown,  89 
App.  Div.  193,  85  N.  Y.  Supp.  820.  The  point  made  by  the  respond- 
ents that  because  George  Lee  assumed  these  claims  without  the  ex- 
pectation of  being  reimbursed  from  the  estate  of  his  deceased  wife 
can  have  no  force.  Unless  he  did  some  positive  act  indicative  of  an  in- 
tent to  make  9.  gift  of  such  moneys  to  the  estate,  or  actually  released 
the  wife's  estate,  no  legal  impediment  existed  to  prevent  his  claiming 
reimbursement  in  case,  for  one  reason  or  another,  he  changed  his  mind 
about  filing  a  claim.    He  died  before  his  claim  against  his  wife's  estate 
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was  barred,  and  his  administratrix  is  simply  seeking  to  enforce  a  right 
which  accrued  to  him  and  which  he  never  alienated. 

The  decree,  in  so  far  as  it  rejected  tiie  claim  of  the  administratrix 
with  the  will  annexed,  etc.,  of  George  Lee,  deceased,  for  the  amount 
of  the  physician's  bill  paid  by  Lee  before  his  death,  is,  however! 
right.  So  long  as  the  wife  lived  with  her  husband,  he,  and  he  alone, 
was  liable  to  the  physician  as  for  necessaries  supplied  to  the  wife,  in 
the  absence  of  agreement  between  the  wife  and  the  physician  that 
credit  should  be  extended  to  her.  No  such  agreement  was  shown  to 
exist.  Under  such  circumstances  neither  the  wife  nor  her  estate  would 
have  been  liable,  in  the  absence  of  special  direction  in  her  will  that 
such  payment  be  made.  This  distinction  between  the  physician's  charge 
and  we  funeral  expenses,  was  the  subject  of  consideration  in  Freeman 
V.  Coit,  supra,  where  the  same  conclusion  was  reached. 

The  decree  should  be  modified  by  allowing  the  claim  for  the  amounts 
paid  the  florist  Maxiner  and  the  undertaker  Collier,  and,  as  so  modified. 
It  should  be  affirmed,  without  costs  to  either  party.   All  concur. 


(48  Misc.  BCD.  4M.) 

In  re  SIMMONS'  ESTATE. 

(Surrogate's  Court,  Rensselaer  County.    November,  190S.) 

1.  WiTNissBs— PKiTiLcaxD  GouKunicATioKB— Attobnkt  aso  Ci-iKirr. 

Code  CIt.  Proc.  {  835,  rendering  communications  by  a  client  to  an  at- 
torney In  ttae  course  of  bis  professional  employment  privileged,  does  not 
raider  ancb  oommnnlcation  in  the  presence  of  a  third  person  privileged. 

[Ed.  Note.— For  cases  in  point,  see  voL  CO,  Cent  Dig.  Wltneasea,  H  764, 
766.1 

2.  BnXS  ARD  Nones— OORBtDKBATIOir. 

Wbere  certain  notes  made  by  decedent  in  her  lifetime  and  payable  at 
her  death  were  left  with  her  attorney,  with  instructions  to  deliver  them 
to  the  payees  who  were  her  nephews,  because  of  the  attmtion  shown  her 
on  visits  made  to  them  by  the  maker,  they  are  valid  claims  against  the 
estate,  tbongh  the  persona  rendering  the  services  did  not  expect  to  be 
paid  for  tbem. 

In  the  matter  of  the  settlement  of  the  estate  of  Jane  Simmons.  De- 
cree rendered. 

John  E.  Hoag,  in  pro.  per. 

Frederick  C.  (Illaessens,  special  guardian,  for  Rilla  Whyland  and 
Vema  Whyland. 

P.  J.  McGowan,  special  guardian,  for  Edgat  Whyland. 

Chester  G.  Wagner,  for  Agnes  Lynd. 

J.  A.  Cipperly,  for  Dr.  Winship. 

P.  R.  Chapman,  for  Richard  A.  Hecker,  Frank  E.  McDufFee,  Rose 
Tompkins,  Etta  Sharp,  Jennie  M.  Whyland,  and  Mary  J.  Darrow. 

John  P.  Curley,  for  executor. 

HEATON,  S.  Trial  of  three  claims  against  the  estate  of  deceased, 
based  upon  three  promissory  notes  given  to  three  nephews  of  deceased. 
The  notes  were  all  executed  at  one  time,  in  the  presence  of  the  attorney 
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for  the  deceased  and  upon  his  advice;  and,  except  as  to  the  name  of 

the  payee,  each  was  in  the  following  form: 

"$1,000.00  Brunswick,  N.  Y.,  May  6,  1902. 

"At  my  death  I  promise  to  pay  to  the  order  of  Cbristlan  A.  Simmons  one- 
thousand  dollars,  value  received.  Jane  A.  Simmons." 

No  question  is  raised  as  to  the  signature  of  the  deceased,  and  no 
claim  is  made  that  the  making  of  the  notes  was  not  her  free,  unin- 
fluenced act.  The  notes  were  left  with  the  attorney  for  the  deceased 
with  instructions  to  deliver  them  to  the  respective  payees,  upon  the 
death  of  the  maker,  which  was  done. 

One  question  concerning  the  reception  of  evidence  requires  consider- 
ation :  Mr.  Hoag,  the  conceded  attorney  for  the  deceased,  was  called 
as  a  witness  by  the  claimants.  His  competency  as  a  witness  was  chal- 
lenged under  section  835  of  the  Code  of  Civil  Procedure.  His  evi- 
dence was  received  subject  to  a  motion  to  strike  out,  and  decision  upon 
that  motion,  when  made,  was  reserved.  The  claimant  was  careful  to 
ask  for  only  such  conversation  as  took  place  in  the  presence  of  one 
John  H.  Miller.  It  seems  to  be  well  settled  that  a  communication  be- 
tween attorney  and  client,  made  in  the  presence  of  a  third  person,  is 
not  privileged.  People  v.  Buchanan,  145  N.  Y.  1,  39  N.  E.  846 ;  Do- 
heny  v.  Lacy,  168  N.  Y.  213,  61  N.  E.  255 ;  Matter  of  McCarthy,  55 
Hun,  7,  8  N.  Y.  Supp.  578.  As  it  appears  that  all  the  conversation 
g^ven  in  evidence  was  had  in  the  presence  of  Mr.  Miller,  and  that  still 
another  person,  Mrs.  Miller,  was  in  and  out  of  the  room  from  time  to 
time,  the  motion  is  denied. 

The  notes  upon  their  face  recited  a  consideration.  The  burden  was 
upon  the  executor  to  show  their  invalidity  for  want  of  consideration. 
Carnwright  v.  Grav,  127  N.  Y.  92,  27  N.  E.  835,  12  L.  R.  A.  845,  24 
Am.  St.  Rep.  424;  Hickok  v.  Bunting,  92  App.  Div.  167,  86  N.  Y.  Supp. 
1059 ;  Velie  v.  Titus,  60  Hun,  405, 15  N.  Y.  Supp.  467 ;  Root  v.  Strang, 
77  Hun,  14,  28  N.  Y.  Supp.  273.  Had  he  shown  that  the  notes  were 
given  solely  to  equalize  the  distribution  of  the  maker's  estate,  that 
would  have  been  a  good  defense.  Hadley  v.  Reed  (Sup.)  12  N.  Y. 
Supp.  163 ;  Matter  of  Strevell  v.  Jones'  Estate,  106  App.  Div.  334,  94 
N.  Y.  Supp.  627.  Had  he  shown  that  they  were  given  solely  in  con- 
sideration of  love  and  affection,  that  would  have  been  a  good  defense. 
Hadley  v.  Reed  (Sup.)  12  N.  Y.  Supp.  163 ;  Fink  v.  Cox,  18  Johns. 
145,  9  Am.  Dec.  191.  Had  he  shown  that  the  object  in  giving  the  notes 
was  solely  to  make  a  gift  after  death,  that  would  have  been  a  good  de- 
fense. Holmes  v.  Roper,  141  N.  Y.  64,  36  N.  E.  180 ;  Matter  of  Stre- 
vell V.  Jones'  Estate,  106  App.  Div.  334,  94  N.  Y.  Supp.  627.  Had  he 
shown  that  the  consideration  was  wholly  meritorious,  that  would  have 
been  a  good  defense.  Matter  of  Wilbur  v.  Warren,  104  N.  Y.  192, 
10  N.  E.  263.  The  evidence  in  the  case  is  almost  wholly  in  the  part 
of  the  claimants,  and  is  as  follows :  The  claimants  are  nephews  of  de- 
ceased and  reside  in  Monroe  county,  this  state.  She  visited  them  sev- 
eral times  during  the  last  four  or  five  years,  taking  with  her  another 
person  each  time.  Each  of  the  nephews  carried  her  and  her  companion 
about,  from  place  to  place,  wherever  she  wanted  to  go.  They  showed 
her  attention  and  tried  to  make  her  visits  pleasant    They  did  not  make 
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any  charge  for  such  services  or  expect  any  pay  therefor.  In  1900  de- 
ceased made  her  will,  and,  having  no  lineal  descendants,  she  left  her 
estate  to  about  twenty  persons,  among  whom  were  these  nephews,  to 
whom  she  left  $500  each.  At  the"  time  of  making  the  notes,  in  1902, 
she  said  to  Mr.  Hoag,  her  attorney,  that  for  several  years  past  these 
nephews  had  taken  great  pains  to  carry  her  about  the  country,  visiting 
different  places ;  that  she  had  not  g^ven  them  as  much  in  her  will  as  she 
should,  and  that  she  wanted  to  give  them  each  $1,000  more  to  pay  them 
for  the  favors  and  services  they  had  performed  for  her ;  that  $1,000  more 
to  each,  she  thought,  was  the  compensation  she  wanted  to  make  to 
them.  Mr.  Hoag  further  states  that  it  was  understood  by  the  deceased 
that  the  notes  were  given  as  payment  for  services  rendered,  and  he 
says  he  thinks  he  told  her  that  it  was  necessary  to  have  some  such  con- 
sideration to  make  the  notes  legal.  The  question  is,  was  this  con- 
sideration, if  it  may  be  so  called,  sufficient  ? 

Mere  inadequacy  in  value  of  the  thing  bought  or  paid  for  is  never 
intended  by  the  legal  expression  "want  or  failure  of  consideration." 
This  only  covers  total  worthlessness  to  all  parties,  or  subsequent  de- 
struction, partial  or  complete.  Cowee  v.  Cornell,  75  N.  Y.  91,  31  Am. 
Rep.  428 ;  Godine  v.  Kidd,  64  Hun,  585, 19  N.  Y.  Supp.  335.  This  well- 
established  rule  has  been  applied  in  cases  somewhat  similar  to  the  one 
at  bar.  Claimant,  a  nephew  of  deceased,  had  been  helpful  to  her  in 
collecting  a  note  and  had  also  let  his  aunt  live  at  his  house  part  of  two 
winters.  She  mailed  him  a  note  for  over  $4,000,  upon  which  he  was 
allowed  to  recover.  Matter  of  Bradbury,  106  App.  Div.  250,  93  N. 
Y.  Supp..  418.  Note  given  by  a  tramp  to  two  young  people  who  be- 
friended him  and  performed  some  slight  services  for  him  without 
charge  or  expectation  of  pay.  Held,  that  the  note  was  intended  as  a 
payment,  and  not  a  mere  gratuity,  and  was  valid.  Yarwood  v.  Trusts 
&  G.  Co.,  94  App.  Div.  47,  87  N.  Y,  Supp.  947.  Note  recited  that  it 
was  in  consideration  of  valuable  services  rendered,  and  had  attached 
a  statement  signed  by  the  maker,  reciting  that  the  note  was  given  as 
compensation  for  long  and  faithful  service,  etc.  Held,  that  the  plain- 
tiff could  recover.  Root  v.  Strang,  77  Hun,  14,  28  N.  Y.  Supp.  273. 
Note  on  demand  for  $10,000  in  consideration  of  services  rendered  to 
maker,  delivered  to  payee  in  sealed  envelope  to  be  opened  after  his 
death.  Proof  of  valuable  services  rendered,  and  of  repeated  promises 
to  pay  therefor  made  while  they  were  being  rendered.  Held,  that 
plaintiff  could  recover.  Worth  v.  Case,  42  N.  Y.  362.  Note  proved  to 
have  been  given  for  board,  nursing,  and  caring  for  the  maker,  at  the 
house  of  the  payee,  and  for  future  similar  services  to  be  rendered.  All 
such  services  were  of  less  value  than  the  note.  Held,  that  the  note  was 
valid.  Miller  v.  McKenzie,  95  N.  Y.  575,  47  Am.  Rep.  85.  Note  to 
son,  who,  it  was  shown,  had  rendered  services  to  his  father  in  many 
ways;  that  his  family  had  also  rendered  such  services.  Held,  that 
inadequacy  of  consideration  was  not  a  good  defense.  Matter  of  Flagg's 
Estate,  27  Misc.  Rep.  401,  69  N.  Y.  Supp.  167.  A  roving  peddler  had 
been  befriended  and  gave  a  writing  to  his  benefactor  agreeing  to  pay 
$5,000  at  his  death  for  such  services.    Held,  that  a  man  could  fix  any 

96N.T.8.— 70 
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value  he  saw  fit  as  compensation  for  services  rendered  Matter  of 
Todd,  47  Misc.  Rep.  36,  95  N.  Y.  Supp.  211. 

While  in  this  case  the  services  rendered  seem  to  a  stranger  to  be  ex- 
ceedingly slight  and  of  little  pecuniary  value,  yet  we  have  no  means  of 
measuring  their  value  to  the  deceased,  except  by  her  own  standard. 
She  attempted  to  pay  for  such  services  as  were  rendered,  at  her  own 
price.  The  evidence  of  her  purpose  does  not  come  from  the  claimants, 
but  from  her  own  lawyer  and  her  executor,  the  latter  of  whom  is  one 
of  her  residuary  legatees ;  and  such  evidence  is  trustworthy  and  undis- 
puted. No  sufficient  defense  has  been  established,  and  the  notes  are 
therefore  allowed. 

Decreed  accordingly. 


<48  Mlsa  Rep.  489.) 

In  re  DAVIS'  ESTATE. 

(Surrogate's  Oourt,  Saratoga  Coonty.    November,  1905.) 

BXXOHTOBS  A.ND  ADiainBTBA.T0B8  —  LiCTIEBB  OF  Adminzbtbatioh  —  Pamtes 
Entitlxd. 

Under  Code  Civ.  Proc.  |  2643,  determining  the  priority  of  rlgbt  to 
letters  of  administration,  tbe  right  of  those  in  one  of  the  classes  ennme- 
rated  over  those  In  a  subsequent  class  Is  absolute;  but  tbe  preferences 
among  those  belonging  to  the  same  class  are  controlling  only  when  other 
lyings  are  equal,  and  one  more  remote  in  the  same  class  will  be  preferred 
where  those  asking  for  his  appointment  represent  an  equal  Interest  in 
the  estate,  and  he  will  be  appointed  where  the  estate  Is  involved  in  liti- 
gation and  the  other  claimant  nearer  of  kin  Is  a  married  woman,  whose 
personal  Interest  might  conflict  with  her  duty  as  representative  of  the 
estate. 

[Ed.  Note. — For  cases  in  point,  see  voL  22,  Cent  Dig.  E'secntms  and 
Administrators,  {§  43-56.] 

In  the  matter  of  the  estate  of  Jane  Davis.  Application  for  the  ap- 
pointment of  an  administrator  with  the  will  annexed.  Appointment 
ordered. 

See  93  N.  Y.  Suk>.  1004 

Halstead  H.  Frost  (Edgar  T.  Brackett,  of  counsel),  for  Samuel  D. 
French,  George  W.  French,  William  G.  French,  and  Edward  C.  French. 

William  B.  Lee,  for  Mary  Gardiner  Stone. 

Herbert  J.  Menzie  and  William  B.  Lee,  for  Emma  Belle  Davis, 
general  guardian  of  Mara  Belle  Davis  and  Samuel  Davis,  infants. 

William  N.  Cogswell,  for  Hiram  Camp  Davis  and  Sarah  Louise 
Davis. 

LESTER,  S.  By  the  will  of  Jane  Davis,  deceased,  whidi  was 
admitted  to  probate  on  the  ninth  of  December,  1904,  all  of  her  prop- 
erty was  devised  and  bequeathed  to  her  sister,  Delia  Davis,  and 
Delia  was  named  as  the  sole  executrix.  Delia  died  before  Jane,  and 
the  property  of  the  latter,  therefore,  passed,  by  operation  of  law, 
upon  her  death,  to  her  next  of  kin.  Mary'G.  Stone,  the  only  sur- 
viving niece  of  the  testatrix,  and  George  W.  French,  her  grandncphew, 
have  both  applied  for  letters  of  administration  with  the  will  annexed. 
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These  applicants  both  belong  to  the  third  class  of  those  entitled  to 
letters  of  adihinistration  with  the  will  annexed  as  prescribed  by  seC" 
tion  2643  of  the  Code  of  Civil  Procedure.  Mrs.  Stone  is  nearer  of 
kin  to  the  deceased  and  has  a  larger  interest  in  her  estate  and>  for 
that  reason,  claims  to  be  entitled  to  receive  letters  to  the  exclusion 
of  Mr.  French,  and  her  counsel  have  urged  her  rights  upon  me  with 
l^reat  ability  and  earnestness.  I  am  confronted  with  many  author- 
ities to  establish  the  proposition  that  the  applicant  having  the  larger 
interest  and  being  nearer  of  kin  to  the  testatrix,  should  be  preferred. 

All  these  authorities,  however,  exhibit  and  illustrate  the  difference 
between  a  preference  among  those  who  belong  to  the  same  class,  and 
the  statutory  preference  of  those  belon^ng  to  one  class  over  those 
belonging  to  another.  The  latter  preference  is  an  absolute  one  and 
no  other  facts  can  be  taken  into  consideraticMi  in  awarding  adminis- 
tration; while  a  ground  of  preference  among  those  comprehended 
in  the  same  class  is  not  absolute,  but  is  usually  expressed  with  the 
qualification  "other  things  being  equal."  Nearness  of  relationship 
and  consequent  preponderance  of  interest  are  the  most  obvious  and 
common  considerations  in  deciding  between  rival  applicants  belong- 
ing in  the  same  class ;  and  these  considerations  seem  to  be  as  applicable 
to  cases  of  administration  with  the  will  annexed  as  to  cases  of  in- 
testacy. Matter  of  Hawle/s  Estate,  87  Misc.  Rep.  667,  78  N.  Y. 
Supp.  461,  illustrates  this.  But  nearness  of  relationship  and  pre- 
ponderance of  interest  are  not  necessarily  controlling  in  the  selec- 
tion of  an  administrator  among  rival  claimants,  unless  other  things 
are  equal ;  and  there  may  be  considerations  which  would  justly  move 
the  court  to  award  letters  to  one  of  remoter  consanguinity  and  lesser 
interest 

Several  reasons  are  urged  upon  me  by  counsel  why  I  ought  to 
a^^xMrit  George  W.  French  instead  of  Mrs.  Stone.  He  and  his 
brothers  claim,  collectively,  to  represent  an  interest  in  the  estate  as 

freat  as  that  of  Mrs.  Stone,  and  they  refer  me  to  the  language  of 
urrogate  Bradford  in  Peters  v.  Public  Administrator,  1  Bradf.  Sur. 
200-207,  to  the  effect  that: 

"Where  tbere  Is  no  material  objection  on  the  one  band,  or  reasons  for 
prefernice  on  the  otber,  the  Conrt  puts  the  administration  Into  the  hands  of 
that  person  amongst  those  of  the  same  degree  of  kindred,  with  whom  the 
majority  of  parties  Interested  are  desirous  of  entrusting  the  estate." 

I  am  also  asked  to  note  the  language  of  Surrogate  Rollins  in  the 
case  of  Quintard  v.  Morgan,  4  Dem.  Sur.  168-173,  where  he  says : 

"It  la  nevertheless  tme  that  her  [Mrs.  Qnlntnrd's]  application  Is  favored 
by  a  mnch  larger  interest  than  the  Interest  which  haa  declared  itself  on  the 
tide  of  Mr.  W.  H.  Morgan." 

These  expressions  seem  to  indicate  an  opinion  that  the  common  de- 
sire of  several  individuals,  whose  interests  together  amount  to 
as  much  as  the  interest  of  one  expressing  a  contrary  desire,  ought 
to  receive  as  much  consideration.  When,  therefore,  four  grand- 
nephews,  together  representing  one-fourth  of  the  estate  of  the  testa- 
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trix,  ask  for  the  appointment  of  one  of  their  number,  George  W. 
French,  it  is  urged  upon  me,  and  not  without  an  appearance  of  reason, 
that  I  should  accord  as  much  force  to  their  request  as  to  the  request 
of  Mrs.  Stone,  who  represents  an  equal  interest  and  asks  that  letters 
be  issued  to  her. 

The  counsel  for  Mr.  French  also  press  upon  me  the  following 
reasons  why  I  should  appoint  him  in  preference  to  Mrs.  Stone:  In 
the  first  place,  they  urge  that  he  is  a  man,  and,  therefore,  likely  to 
be  better  fitted  to  perform  the  duties  connected  with  the  administration 
of  the  estate.  The  statute  recognizes  the  generally  superior  fitness 
of  men  for  such  positions  by  giving  them  a  preference  where  several 
persons  of  the  same  degree  of  kindred  to  an  intestate  claim  to  be 
entitled  to  administration,  and,  in  the  same  connection,  preference 
is  given  to  unmarried  women  over  those  who  are  married.  This 
latter  ground  of  preference  does  not  rest  upon  caprice,  but  is  found- 
ed upon  reasons  which  Judge  Finch,  in  Matter  of  Curser,  89  N.  Y. 
401-404,  says  it  is  not  difficult  to  discover,  and  one  of  which  he  men- 
tions in  the  following  language : 

"The  poMlble  Influence  of  the  bnsband  over  tbe  wife  In  respect  to  admin- 
istration, and  his  Interference  through  that  influence,  would  be  apt  occasi<ni- 
ally  to  provoke  difficulty  and  hostility  on  tbe  part  of  tbe  actual  relatives, 
viewing  bis  suggestions  or  demands  as  the  meddling  of  a  stranger  In  blood." 

Then,  too,  it  is  said  that  Mrs.  Stone  is  somewhat  advanced  in 
years  and  does  not  seem  to  have  business  experience  adequate  for  the 
management  of  a  large  estate.  I  am  referred  to  her  examination  taken 
before  me  as  indicating  that  she  does  not  possess  those  business  qual- 
ifications which  are  almost  necessary  for  the  proper  administration  of 
so  large  an  estate,  and  one  which  now  seems  to  be,  to  some  extent, 
involved  in  litigation  and  likely  to  call  upon  an  administrator,  in  an 
unusual  degree,  for  the  exercise  of  sound  judgment  and  business  ex- 
perience. This  latter  consideration,  I  must  say,  seems  to  me  not  with- 
out force.  It  detracts  nothing  from  the  estimation  in  which  Mrs. 
Stone  should  be  held,  to  say  that  it  was  evident  to  me  from  her  exami- 
nation that  she,  like  most  women  whose  careers  have  been  pursued 
in  the  administration  of  their  domestic  affairs,  and  within  the  environ- 
ment of  the  family  circle,  is  hardly  fitted  to  judge  of  the  exigencies 
of  litigation  over  a  great  property,  carried  on  in  a  distant  state ;  nor 
of  the  measures  that  ought  to  be  taken  for  the  conservation  of  the 
interests  of  those  who  are  concerned  in  this  estate.  That  is  a  man's 
task,  and  the  task  of  a  man  acquainted  with  business  affairs  and 
of  one  whose  judgment  has  been  matured  by  the  stress  and  conflict 
of  life. 

It  is  further  urged  upon  me  that  Mrs.  Stone,  by  reason  of  her 
having  acted  as  administratrix  of  the  estate  of  Delia  Davis  and  settled 
that  estate,  in  which  Jane  Davis  alone  was  interested,  at  a  time  when 
the  latter  was  incompetent,  is  still  accountable  to  the  representatives 
of  the  estate  of  Jane  Davis,  about  to  be  appointed,  for  her  adminis- 
tration of  Delia's  estate ;  and  that  the  fact  that,  for  som*  time  prior 
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to  the  death  of  Jane,  Mrs.  Stone  acted  as  her  agent  and  attorney, 
took  care  of  her  business,  and  administered  her  affairs,  while  she  was 
incompetent,  renders  it  improper  for  her  now  to  be  appointed  the 
administratrix  of  Jane's  estate.  It  seems  to  me  that  this  objection  is 
well  founded,  and  that  to  place  her  in  the  position  of  administratrix 
would  be  to  place  one  in  a  position  of  trust  whose  private  interests  may 
be  in  hostility  .to  her  duties  as  trustee.  It  is  not  necessary  for  me 
to  hold  that  there  has,  in  fact,  been  anything  irregular  or  improper  in 
Mrs.  Stone's  administration  of  the  estate  of  Delia  Davis,  or  that  she 
has  been,  in  any  way,  unfaithful  in  her  stewardship  while  acting  as 
agent  or  attorney  for  Jane.  The  other  persons  who  are  interested  in 
the  latter's  estate  have  the  right  to  require,  however,  that  her  acts 
in  each  one  of  these  capacities  should  be  scrutinized.  Such  scrutiny 
must  be  made  by  the  administrator  of  Jane  Davis'  estate.  If  she  were 
appointed  such  administratrix  it  would  be  her  duty  to  scrutinize  and 
pass  judgment  upon  her  own  previous  acts. 

For  these  reasons  I  think  tiiat  I  ought  not  to  appoint  Mrs.  Stone 
administratrix,  but  that  I  ought  to  select  Mr.  George  W.  French,  who 
seems  to  be  competent  to  perform  the  duties  that  belong  to  the  office, 
and  whose  appointment  is  requested  by  those  who  represent  a  share 
in  the  estate  equal  to  that  of  Mrs.  Stone.  Let  a  decree  be  entered 
accordingly. 

Decreed  accordingly. 
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(48  Misc.  Bep.  482.) 

In  re  DUNNING'S  ESTATE. 

(Surrogate's  Court,  Dutchess  County.    November,  1905.) 

DKSCBKT  and  DISTBIBUTION— COtTSINS. 

Under  Code  Civ.  Proc.  §  2732,  subd.  12,  where  the  nearest  kin  of  an 
intestate  were  two  aunts,  and  there  were  also  five  cousins,  the  chlldr«i 
of  deceased  uncles  and  aunts,  the  cousins  took  per  stirpes  by  representa- 
tion the  shares  their  parents  would  have  taken  had  they  survived  in- 
testate. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  16,  Cent  Dig.  Descent  and 
Distribution,  {§  121,  122.] 

In  the  matter  of  the  estate  of  Anna  B.  Dunning.  Proceedings  on 
the  account  of  an  administrator.     Decree  rendered. 

Finn  &  Finn,  for  administratrix. 

Dill  &  Cox,  for  children  of  deceased  uncles  and  aunts  of  intestate. 

HOYSRADT,  S.  Anna  B.  Dunning  died  August  31,  1903,  intestate, 
and  without  having  married.  Her  nearest  Idn  were  two  aunts,  sisters 
of  her  father,  and  five  cousins,  the  children  of  deceased  uncles  and 
aunts,  on  her  mother's  side. 

In  the  distribution  of  her  estate  a  question  has  been  raised  which 
involves  a  construction  of  section  2732  of  the  Code  of  Civil  Procedure, 
as  amended  by  chapter  319,  p.  941,  of  the  Laws  of  1898.  Previous  to 
this  amendment  subdivision  12  of  this  section  read : 

"No  representation  shall  be  admitted  among  collaterals  after  brothers'  and 
sisters'  children." 

The  amendment  changed  this  subdivision  so  as  to  read : 

"Representation  shall  be  admitted  among  collaterals  in  the  same  manner  w 
allowed  by  law  In  reference  to  real  estate." 

The  surviving  aunts  claim  that  the  balance  in  the  hands  of  the  ad- 
ministrator passes  to  them,  and  that  the  descendants  of  the  deceased 
uncles  and  aunts  do  not  take,  under  the  authority  of  Matter  of  Daven- 
port, 67  App.  Div,  191,  73  N,  Y.  Supp.  663,  affirmed  172  N.  Y.  454, 
66  N.  E.  275. 

While  the  prindples  laid  down  in  this  case  have  some  application, 
the  situation  was  so  vitally  different  that  it  can  hardly  be  termed 
parallel  to  the  case  at  bar.  In  the  Davenport  C^se  the  Appellate  I^vi- 
sion  decided  that,  in  the  absence  of  all  nearer  kin  to  the  intestate,  the 
personal  estate  should  be  distributed  to  a  nephew,  a  niece,  an  uncle, 
and  an  aunt,  but  not  to  the  descendants  of  deceased  uncles  and  aunts, 
for  the  reason  that,  with  the  descendant  of  brothers  and  sisters  living, 
the  uncles  and  aunts  would  not  inherit  real  estate,  and,  if  representation 
should  be  admitted  in  the  same  manner  as  allowed  by  law  in  reference 
to  real  estate,  these  descendants  of  deceased  uncles  and  aunts  could 
not  take,  and,  where  there  was  no  inheritance,  there  could  be  no  repre- 
sentation. In  the  case  at  bar,  however,  there  is  no  descendant  of  a 
brother  or  sister  living,  and  the  inheritance  would,  under  section  288 
of  the  real  property  law  (Laws  1896,  p.  620,  c.  547),  descend  to  the  uncles 
and  aunts  of  the  intestate  and  to  the  descendants  of  such  as  have  died. 
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in  like  manner  as  if  they  had  been  brothers  and  sisters  of  the  intestate. 
The  Court  of  Appeals,  in  Matter  of  Davenport,  172  N.  Y.  459,  66  N. 
E.  277,  says: 

"As  already  pointed  oat,  under  tbe  real  property  law  brotberfl  and  sisters 
and  their  descendants  Inherit  In  the  first  Instance,  and.  If  there  be  none,  then 
the  aunts  and  nncles  of  tbe  Intestate  and  tbelr  descendants  talce." 

Even  in  the  dissenting  (pinion  Justice  Cullen  declares  that  it  would 
be  an  express  contradiction  of  the  statute  to  deny  representation  to 
the  descendants  of  deceased  uncles  and  aunts  when  the  intestate  left 
no  brothers  or  sisters  or  their  descendants. 

There  seems  to  me  no  uncertainty  as  to  the  effect  of  the  provision 
of  the  real  property  law,  and,  with  the  rule  so  clearly  stated  by  the  Court 
of  Appeals,  there  is,  and  of  right  should  be,  no  escape  from  the  con- 
clusion that  the  descendants  of  the  deceased  uncles  and  aunts,  in  the 
case  under  consideration,  are  entitled  to  share  in  the  distribution. 

Similar  questions  have  been  considered  in  recent  cases  as  to  the  effect 
of  the  amendment  of  1898,  and  I  have  found  no  absence  of  harmony  in 
the  views  of  the  courts  where  they  were  determined. 

In  Matter  of  Thompson,  41  Misc.  Rep.  223,  83  N.  Y.  Supp.  983, 
Surrogate  Lester  decided  that,  where  an  intestate  left  nephews  and 
a  niece,  the  descendants  of  deceased  uncles  and  aunts  were  not  persons 
interested  in  the  estate.  In  Matter  of  Ebbets,  43  Misc.  Rep.  675, 
89  N.  Y.  Supp.  544,  Surrogate  Church  decided  that,  under  the  amend- 
ment of  1898,  grandnephews  were  not  excluded  when  nephews  and 
nieces  were  living.  In  Matter  of  Hadley,  43  Misc.  Rep.  579,  89  N.  Y. 
Supp.  645,  Surrogate  Heaton  reached  Uie  same  conclusion  upon  sub- 
stantially iht  same  situation  jM-esented  in  the  Ebbets  Case.  In  Matter 
of  N.  Y.  Security  &  Trust  Co.,  46  Misc.  Rep.  225,  94  N.  Y.  Supp.  93, 
the  intestate  left  only  descendants  of  uncles  and  aunts,  namely,  nine  first 
cousins  and  the  representatives  of  three  first  cousins,  and  Surrogate 
Sillonan  held  that  these  representatives  were  entitled  to  share  in  the 
distribution.  The  only  case  in  which  I  Have  found  any  dissension 
from  the  principles  applied  in  the  Davenport  Case,  supra,  and  in  those 
just  cited,  is  Matter  of  Healy,  27  Misc.  Rep.  352,  58  N.  Y.  Suj^.  927, 
which  did  not  involve  distribution.  It  is  commented  upon,  but  not 
unfavorably,  in  Matter  of  Davenport,  67  App.  Div.  192, 73  N.  Y.  Supp. 
653. 

In  the  case  under  consideration  I  have  concluded  that  the  children 
of  the  deceased  uncles  and  aunts  take,  per  stirpes,  by  representation, 
the  shares  which  their  parents  would  have  respectively  taken  had  they 
survived  the  intestate. 

Decreed  accordingly. 
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MEMORANDUM  DECISIONS. 


ABEL,  Regpondent,  ▼.  BISCHOFF  et  al^ 
▲ppellanta.  (Supreme  Court,  Appellate  Divi- 
•lon,  First  Department  February  16,  1906.) 
Action  by  Samuel  V.  Abel  against  Henry  Bis- 
choff,  Jr.,  and  another.  No  opinion.  Motion 
granted.    Order   filed. 


ADAMS,  Respondent,  y.  BAKER,  SMITH  & 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  30, 
1905.)  Action  by  John  F.  Adams,  as  adminis- 
trator, against  Baker,  Smith  &  Co.  0.  A. 
Brodek,  for  appellant  B.  W.  S.  Johnston,  for 
respondent  No  opinion.  Order  affirmed,  with 
$1()  costs  and  disbursementa. 


ADAMS,  Respondent  v.  NEW  YORK  HER- 
ALD CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department.  December  22, 
1905.)  Action  by  John  Q.  Adams  against  the 
New  York  HeraJd  Company.  R.  W.  Candler, 
for  appellant  B.  Scharfs,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

ADAMS  v.  NEW  YORK  HERALD  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment January  12,  19O60  Action  by  John 
Q.  Adams  against  the  New  York  Herald  Com- 
pany. No  opinion.  Motion  denied,  with  $10 
costs. 

In  re  ALDERDICB.  (Supreme  Conrt,  Ap- 
pellate Division,  First  Department  December 
B,  1905.)  In  the  matter  of  James  S.  Alderdice. 
No  opinion.  Respondent  suspended.  See  mem- 
orandum per  curiam. 


ALISH,  Respondent  v.  HIRSCH  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Second  Department  November  29,  1905.)  Ac- 
tion by  Philip  Alish  against  Max  Hirscb  and 
Samuel    Hirsch.    No    opinion.    Motion    denied. 

AlkfY,  Respondent,  v.  BUTLER  et  al.,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Third  Department  December  5,  1905.)  Action 
by  Huldah  Amy  against  Ida  Butler,  otherwise 
known  as  Ida  Gile,  and  the  First  National 
Bank  of  Ft  Edward.  No  opinion.  Judgment 
unanimously   affirmed,   with   costs. 

ANDREWS,  Respondent  v.  H.  &  H. 
REINERS.  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  December 
29,  1905.)  Action  by  Annie  Andrews,  as  ad- 
ministratrix, etc.,  against  H.  &  H.  Reiners. 
No  opinion.  Judgment  and  order  nnanimously 
affirmed,  with  costs. 

ANDREWS,  Respondent,  T.  H,  &  H. 
REINEUS,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department    January  12, 


1906.)  Action  by  Annie  Andrews,  as  sdminit- 
tratrix,  etc,  against  H.  &  H.  Reiners.  No  opb- 
ion.  Reargument  ordered  on  the  scrie  qnestijo 
of  the  application  of  section  S29  of  the  Code  (t 
Civil  Procedure,  and  case  set  down  for  Mondaj. 
February  26,  1906. 

APPLEBY  et  al..  Respondents,  t.  DAL- 
RYMPLE,  Appellant  (Supreme  Court,  Appel- 
late Division,  Third  Department  January  S. 
1906.)  Action  by  Thomas  H.  Appleby  and  an- 
other against  Chester  L.  Dalrymple.  No  opia- 
ion.  Judgment  and  order  unanimously  affinc- 
ed,  with  costs. 

ARKIN  V.  INTERBORODGH  RAPID 
TR.\NSIT  CO.  (Supreme  Court  AppelUw 
Division,  First  Department.  February  9.  190i 
Action  by  Louis  Arkin  against  the  Interborouil 
Rajiid  Transit  Company.  No  opinion.  Motiai 
denied,  with  $10  costs.  { 

ARLINGTON  CO..  Respondent,  t.  INSUB- 
ANCE  CO.  OF  NEW  YORK,  Appellant 
SAME  v.  FOURTEEN  OTHER  DTS.  CO?. 
(Supreme  Court,  Appellate  Division,  First  IV 
partment  January  22,  1906.)  Actions  by  tbt  I 
Arlington  Company  against  the  Insurance  Com-  | 
pany  of  New  York  and  against  fourteen  other 
insurance  companies.  W.  B.  Elliaou,  for  ap- 
pellants. F.  O.  Affeld.  Jr..  for  respondent 
No  opinion.  Orders  affirmed,  with  $10  cosu 
and  disbursements  of  one  appeal. 

ARMSTRONG  v.  ARMSTRONG.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  2,  190&^  Action  by  James  M.  Ann- 
strong  against  Rosena  Armstrong.  No  opinioi. 
Motion  granted,  with  $10  costs.    Order  filed. 


ARNOT  v.  .UNION  SALT  00.  (Supreme 
Court  Appellate  Division,  Third  Department 
January  16,  1906.)  Action  by  Matthias  H. 
Arnot,  as  trustee,  against  the  Cnion  Sai: 
Company,  No  opinion.  Motion  for  reargu- 
ment denied. 

BANK  OP  PORT  JEFFERSON,  Respool- 
ent,  V.  DARLING,  Appellant  (Supreme  Conn. 
Appellate  Division,  Second  Department  Jar- 
uary  26,  1906.)  Action  by  the  Bank  of  F-:t 
Jefferson  against  Mary  A.  Darling.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  iis- 
bursements. 

BABBITT,  Respondent  ▼.  EBIE  R.  00- 
Appellant  ^upreme  Court  Appellate  Pi^:- 
sion.  Third  Department.  December  8,  llW.i 
Action  by  Alice  Babbitt  against  the  Erie  Kail- 
road  Company.    No  opinion.    Motion  denied. 
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BACHMAN  T.  HARRINGTON.  (Supreme 
^oiirt,  Appellate  Diyision,  Fourth  Draartmeut. 
December  6,  1905.)  Action  by  Max  Bachman 
a^iiinst  Charles  H.  Harrington.  No  opinion. 
Mution  for  leave  to  appeal  to  Court  of  Ap- 
peals granted,  and  questions  to  be  reviewed 
certified. 

BALL  T.  BALL.    (Supreme  Court,  Appellate 

Division,  Second  Department.  January  26, 
1906.)  Action  by  Mary  C.  Ball  against  Flez- 
man  E.  Ball.  No  opinion.  Motion  to  open  de- 
fault denied. 

BANKERS'  SURETY  CO.  v.  BOTHS- 
CHILD  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  February  9,  1906.) 
Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Bankers  Surety  Company 
against  David  Rothschild  and  others.  From 
an  oi-der  denying  a  motion  to  strike  out  certain 
allegations  of  the  complaint  as  irrelevant  and 
to  make  the  complaint  more  definite  and  certain, 
defendant  Isaac  Frank  appeals.  Reversed. 
Carlisle  J.  Gleason,  for  appellant  Henry 
White,  for  respondent. 

INGRAHAM,  J.    The  learned  judge  at  Spe- 
cial Term,   reco^izing  the   extraordinary  char- 
actpr  of  this  action,  came  to  the  conclusion  that 
while  he  would  be  inclined  in  an  action  at'law 
to   apply   the   strict   rules   of  pleading,    in   an 
equity   case  of  the  extraordinary  character  of 
the  case  here  presented,  in  view  of  the  inherent 
difficulties  necessarily  involved  in  the  presenta- 
tion of  the  case,  be  deemed  it  a  better  and 
safer  practice  to  remit  the  consideration  of  the 
questions  presented  upon  the  motion  then  be- 
fore him  to  the  delitterate  action  of  the  trial 
justice,   before  whom   all   the  facts   would  be 
unfolded.    I  am  inclined  to  think  that  he  was 
right  in  so  far  as  this  applies  to  the  allegations 
of  the  complaint,  which  relate  to  the  relations 
between  the  various  defendants,  and  which  bore 
upon  the  scheme  adopted  by  them,  resulting  in 
the  wrongs  for  which  the  plaintiff  seeks  to  hold 
these  defendants  liable;   but,  giving  tiie  plaintiff 
the  full  benefit  of  this  conclusion,  there  are  cer- 
tain allegations  of  this  complaint  that  can  have 
no  possible   bearing   upon   the   combination   be- 
tween these  defendants,  or,  if  they  have  any  rela- 
tion at  all,  it  would  be.  an  allegation  of  evi- 
dence to  prove  the  general  allegations  of  a  con- 
spiracy or  combination  between  the  defendants. 
Thus  the  eighth  paragraph  of  the  complaint,  al- 
leging the  organusation  of  the  Globe  Security 
Company   and    the    Equitable   National    Bank, 
so«ins   to   be   of    no   possible    relevancy.    The 
twelfth  paragraph  seems  to  be  also  Irrelevant. 
At  most,  the  facts  alleged  might  be  proved  as 
tending  to  establish   the  relations   that  existed 
between  Rothschild  and  the  appellant,  Frank, 
bnt  are  entirely  out  of  place  in  a  complaint. 
The  same  applies  to  paragraphs  13,  15,  16,  17, 
IS.  19,  and  20.    Paragraph  38  is  also  irrelevant. 
I'aragr.iphs  39,  42,  and  43,  while  irregular  in 
form,  contain  some  allegations  of  fact   which 
may  bo  relevant.    I  think  it  is  improper  to  al- 
lege in   a   pleading   the   fact   that   Rothschild 
k"pt   a    ledger    account    of    transactions    with 
Frank  in  a  small  book,  which  he  designated  as 
his  private  ledger,  and  what  Frank  did  as  a 


witness  before  a  referee  in  another  action  and 
his  testimony  as  to  these  books.  While  it  la 
possible  that  some  of  these  facta  might  be  com- 
petent evidence  upon  the  trial,  they  are  improp- 
er in  a  pleading.  My  conclusion  is  that  the  or- 
der appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements  of  this  appeal,  and  the 
motion  granted,  to  the  extent  of  striking  out 
paragraphs  8,  12,  13,  15.  16.  17,  18,  1!>.  20. 
88,  89,  42,  and  43,  with  $10  costo;  the  plainUff 
to  have  leave  to  serve  an  amended  complaint. 


In  re  BARNES.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  8, 
1905.)  In  the  matter  of  the  application  of  T. 
George  Barnes  to  compel  the  delivery  of  books, 
papers,  etc.  No  opinion.  Motion  for  stay  of 
proceedings  denied. 

BARNES  et  al.,  Respondento,  y.  LONG  IS- 
LAND R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  De- 
cember 29,  1905.)  Action  by  William  S.  Barnes 
and  others  against  the  Long  Island  Railroad 
Company.     No     opinion.     Appeal     withdrawn. 

BARNETT,  et  al.,  Respondents,  v.  J.  B. 
SPARROW  THEATRICAL  &  AMUSEMENT 
CO.,  Limited,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  Jan- 
uary 26,  1906.)  Action  by  Samuel  Barnett 
and  Florence  Bamett  against  the  J.  B.  Spnrrow 
Theatrical  &  Amusement  Company,  Limited. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

BARRETT  CHEMICAL  CO.,  Appellant,  v. 
STERN,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department.  January  19. 
1906.)  Action  by  the  Barrett  Chemical  Com- 
pany against  Julius  Stern.  A.  W.  Barber,  for 
appellant  A.  Berber,  for  respondent.  Nc 
opinion.    Judgment   afiBrmed,   with   costs. 

BARSON  et  al..  Respondents,  y.  MULLIGAN 
et  al..  Appellants.  (Supreme  Court,  .\ppellate 
Division,  First  Department.  January  10,  1000.) 
Action  by  William  G.  Barson  and  another 
against  Agnes  K.  M.  Mulligan  and  another. 
C.  W.  Dayton,  for  appellants.  H.  A.  Forster, 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


BASSO,  Respondent,  v.  PRESS  PUB.  CO.. 
.\ppellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  26^  1906.) 
Action  by  Rosa  Basso,  an  infant,  against  the 
Press  Publisbing  Company.  J.  C.  Robinson,  for 
appellant.  G.  R.  Hawes,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

BAUCHELLE  y.  ROTHSCHILD.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. December  8,  1905.)  Action  by  Wil- 
liam M.  Bauchelle  against  Jacob  Rothschild. 
No  opinion.    Motion  denied,  with  $10  costs. 

BEAN,  Appellant,  v.  NEW  YORK  EDISON 
CO..  Respondent.  (Supreme  Court,  Appellate 
Division,    First    Department     December    80, 
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1905.)  Action  bj  Josephine  Bean  against  the 
New  York  Edison  Company.  D.  Serier,  for 
at^iellaiiL  C.  I.  Taylor,  for  respondent.  No 
opinion.    Determination    aflSrmed,    \ritli    costs. 


BEAN  V.  NEW  YORK  EDISON  00.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  22  19O60  Action  by  Josephine 
Bean  a^inst  the  New  York  Edison  Company. 
No  opinion.    Motion  denied,  with  |10  costs. 

BEARDSLEY  v.  CITY  OP  NEW  YORK. 
(Supreme  Court,  Appellate  Dirision,  First  De- 
partment. January  12,  1906.)  Action  by  Ed- 
mond  Beardslej  against  the  city  of  New  York. 
No  opinion.    Motion  denied. 

BEARDSWORTH,  Appellant,  v.  WHITE- 
HEAD, Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  February 
9,  1906.)  Action  by  liilHe  Beardsworth,  in- 
dividually, against  John  L.  Whitehead,  indi- 
vidnally.  J.  E.  Pendleton,  for  appellant  J. 
Eisner,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

BECK,  Respondent,  v.  MANHATTAN  RY, 
CO.,  Appellant.  ( Supreme  Court,  Appellate  Di- 
vision. First  Department.  January  12,  1906.) 
Action  by  Jacob  Beck  against  the  Manhattan 
Railway  Company.  S.  Babcock,  for  appellant 
M.  P.  Lyncb,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

BECKER,  Respondent  v.  SEOOIE,  Appel- 
lant (Supreme  Court  Appellate  Division,  First 
Department  December  30,  1005.)  Action  by 
Louis  Becker  against  William  Seggie.  W.  L. 
Mathot  for  appellant  J.  E.  Roeser,  for  re- 
spondent No  opinion.  Order  affirmed,  witii 
$10  costs  and  disbursements. 

BEDELL,  Appellant  v.  CITY  OF  NEW 
.YORK,  Respondent  (Supreme  Court  Appel- 
late Division,  First  Department  December  30, 
1906.)  Action  by  Elmer  V.  Bedell  against  the 
city  of  New  York.  C.  L.  Hoffman,  for  appel- 
lant   T.  Connoly  for  respondent 

PER    CORIAM.    Judgment    affirmed,    with 
costs. 
CLARKE,  J.,  dissents. 

BENDER,  Appellant  v.  PAULUS,  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  29, 
1905.)  Action  by  Catherine  Bender  against 
Philipp  Paulas  and  another.  No  opinion.  Mo- 
tion for  reargument  denied.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 

BENDT,  Respondent  v.  BBNDT,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  December  29,  1905.)  Action 
by  Catherine  Bendt  against  Mary  E.  Bendt,  as 
administratrix  of  May  A.  Brockwell,  deceased. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  coats. 

BENGSTON,  Respondent  v.  SWANSTON, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion,  Second  Department    January  26,  1906.) 


Action  by  Mathilda  A.  Bcngston  agaJnst  DaniH 
Swanston.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  modified  by  striking  cot  the  provi- 
sion ailowtns  the  $10  costs,  and,  aa  modified, 
atiirmed   witliout  cost 


BERGER,  Appellant  v.  WALDBAUM  e: 
al.,  Respondents.  (Supreme  Court  Appe!!ite 
Division,  Second  Department.  Deceml>er  8. 
1905.)  Action  by  Morris  Berger  ajsinst  Ann:f 
Waldbaum  and  Annie  Malsman.  No  opinion. 
Judgment  affirmed,  with  costa,  upon  the  opin- 
ion of  Mr.  Justice  Maddox  at  Trial  Term.  iC 
N.  Y.  Supp.  352. 

BERKOWITZ,  Appellant  v.  CHICAGO.  M. 
&  ST.  P.  BY.  CO.  et  aU  Respondents.  iSi- 
pi-eme  Court  Appellate  Division,  Second  I>^ 
partment  January  26,  1906.)  Action  by  r>a- 
vid  Berkowitz  against  the  Chicago,  Milwanki-- 
&  St  Paul  Railway  Company  and  the  >"••» 
York  Central  &  Hudson  River  Railroad  C-'c 
pany.  No  opinion.  Motion  for  reaixument  a^ 
to  the  re.spondent  the  New  York  Central  &. 
Hudson  River  Railroad  Coinpany  granted.  ac<! 
case  set  down  for  Tuesday,  Febmarr  27,  19u>'. 

BERRY,  Respondent  ▼.  FRENCH,  Appe- 
lant (Supreme  Court  Appellate  Division. 
Third  Department  January  8.  1906.)  Actsft. 
by  Watson  B.  Berry  against  David  A.  Freni-h 
No  opinion.  Judgment  and  orders  nnanimouslv 
affirmed,  with  costs. 

BIRD  V.  GROUT,  Comptroller,  et  at,  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  29,  1905.)  .\ctioD  by 
William  E.  Bird.  Jr.,  against  Edward  M. 
Orout  as  Comptroller,  etc,  and  Benjamin  May. 
No  opinion.    Motion  granted. 

BLANSETT,  Appellant  ▼.  DUFFY.  Re- 
spondent (Supreme  Court,  Appellate  Division. 
Fourth  Department.  January  3,  1906.)  Action 
by  Charles  T.  Blansett  against  Walter  a 
Duffy.  No  opinion.  Judgment  affirmed,  witb 
costs. 

BLOOM,  Respondent  ▼.  HAMMER  et  aU 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  29,  1905.  > 
Action  by  Julius  Bloom  against  Paul  Hainni<;. 
Isaac  Levin,  Simon  Levin,  Bernard  Mossesnn. 
and  Solomon  Levin,  Jr.  No  opioion.  Jaig- 
ment  of  the  Municipal  Court  affirmed,  witL 
cost*. 

BLUM,  Appellant  v.  WHITNEY  et  al. 
Respondents.  (Supreme  CJonrt,  Appellate  Dv- 
sion.  First  Department  Februa^  23,  !'.*.»>.' 
Appeal  from  Special  Term,  New  York  Count;. 
Action  by  Edwin  Blum  against  Harry  Pajn- 
Whitney,  as  executor,  etc,  and  others.  Froic 
an  interlocutory  judgment  sustaining  demnrr^rj 
to  the  third  amended  complaint  plaintiS  ap- 
peals. Affirmed.  Wm.  M.  Bennett,  for  appel- 
lant Courtland  V.  Anable,  for  respondena 
Whitney  and  others.  John  B.  Dos  Paasoa,  for 
respondents  Rice  and  others. 

PER  CURIAM.  We  are  all  of  the  opinirc 
that  the  case  of  Hutchinson   r.   Simpsoa,  ff- 
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it 

s  App.  Dlr.  S82,  87  N.  T.  Snpp.  369.  is  dedslye 

:  of  this  appeal:  but,  were  it  not  for  ttie  con- 

a  trolling    autliority    thereof.    Justices    Laughlin 

and  Clarke  would  dissent  on  the  erounds  stated 

in  the  dissenting  opinion  therein.    It  follows 

fil'  that  the  judgment  should  be  aflSrmed,  with  sep- 

°  arate  bills  of  costs  to  the  respondents  appearing 

:   separately,  with  leave  to  plaintiff  to  serve  an 

r.  amended  complaint  within  20   days  from  the 

c  service  of  the  order  to  be  entered  hereon,  on 

:  payment  of  the  costs  in  this  court  and  in  the 

;•  court  below. 

In   re   BOARD   OF   RAPID   TRANSIT   R. 
:  COM'HS  FOR  CITY  OF  NEW  YORK.    (Su- 
preme Court,   Appellate   Division,   Second   De- 
partment.   January  26,  1806.)    In  the   matter 
.    of  the  application  of  the  board  of  rapid  transit 
.    railroad   commissioners   for   the   city    of   New 
York,  for  the  appointment  of  three  commis- 
sioners   to   determine    and    report   whether    a 
rapid  transit  railway  or  railways  for  the  con- 
■    veyance    and    transportation    of    persons    and 
-   property,  aa  determined  by  the  board,  ought  to 
;   be  constructed  and  operated  over  Thirty-Fourth 
street   route   in   the   county   of  Queens.     No 
opinion.    Order    desigrnating    newspapers    tor 
publication  of  notice  signed. 

BOGERT,  Respondent,  v.  BOARD  OF  BDU- 
•  CATION  OF  CITY  OF  NEW  YORK,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  29,  1905.)  Ac- 
tion by  Frank  M.  Bogert- against  the  board  of 
education  of  the  city  of  New  York.  No  opinion. 
Interlocutory  judgment  affirmed,  with  costs. 

BONNY,  Respondent,  v.  BONNY,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  January  12,  1906.)  Action  by 
George  H.  Bonnv  against  Frederick  C.  Bonny. 
No  opinion.    Judgment  affirmed,   with  costs. 

In  re  BOOM.  (Supreme  Court,  Appellate  Di- 
vision, First  Deipartment.  December  80,  1805.) 
Matter  of  Maurfoe  Boom.  No  opinion.  Motion 
denied,  with  $10  costs. 

BOSSBRT  et  al..  Appellants,  v.  8ELDNER, 
Respondent  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  29, 
1905.)  Action  by  Louis  Bosaert  and  John  Bos- 
sert  against  Amalie  Seldner,  and  Frederick  N. 
Dubois,  Frank  W.  Blauvelt,  and  Erastus  E. 
Haff,  composing  the  firm  of  F.  N.  Dubois  & 
Co.,  and  George  Haefner  and  others. 

PER  CURIAM.  Judgment-  modified  by  in- 
serting a  provision  that  the  defendant  Seldner 
recover  of  the  plaintiffs  her  costs  in  the  action, 
exclusive  of  the  referee's  and  stenographer's 
fees  upon  the  reference,  and  also  inserting  a 
provision  that  such  fees  be  paid  by  the  defend- 
ants Seldner  and  Haefner.  Judgment,  as  modi- 
fied, affirmed,  without  costs. 

BRADY,  Respondent,  v.  WEBB,  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  C«partment.  December  30,  19050  Ac- 
tion by  William  A.  Brady  against  W.  Seward 
Webb,  impleaded  with  others.  C.  P.  Ander- 
son, for  appellant.    N.  Yidaver,  for  respondent. 


PER  CURIAM.  Interlocutory  Judgment  af- 
firmed, with  costs,  with  leave  to  defendant  to 
withdraw  demurrer  and  to  answer,  upon  pay- 
ment of  costs  in  this  court  and  in  the  court  be- 
low. 

O'BRIEN,  P.  J.,  dissents. 

BRANDMEIER,  Respondent,  r,  DBMUTH 
GLASS  MFG.  CO.,  Appellant,  et  al.  (Su- 
preme (jonrt,  Appellate  Division,  Second  De- 
partment January  26,  1006.)  Action  by  Phil- 
ip Brandmeier  against  the  Demutb  Glass  Mann- 
racturing  (Company,  impleaded,  with  others,  etc. 
No  opinion.  Judgment  of  the  Municipal  (>nrt 
reversed,  and  new  trial  ordered,  costs  to  abide 
the  event,  on  the  ground  that  no  proof  of  notice 
of  dishonor  was  given,  as  required  by  statute. 

BRANDT,  Appellant,  v.  AMERICAN  RY. 
TRAFFIC  CO.,  Respondent  (Supreme  Court, 
Appellate  Division.  Second  I>q>artment  De- 
cember 29,  1905.)  Action  by  Louis  Brandt,  an 
infant,  by  Margaret  Brandt,  his  guardian  ad 
litem,  against  the  American  Railway  Traffic 
Company.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 

BRBIDENBACH,  Respondent,  v.  MAYER, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  22,  10O5.> 
Action  by  Rudolph  A.  Breidenbach  against  Da- 
vid Mayer.  M.  Mayer,  for  appellant  G.  Mal- 
raison,  for  re8i>ondent  No  opinion.  Judgment 
affirmed,  with  costs. 

BRENNAN,  SespondeDt.  v.  MALLOY. 
REXFORD  ft  C($.,  Appellants.  (Supreme 
Court,  Appellate  Division.  Seoond  Department 
November  29,  1900.)  Action  by  Michael  Bren- 
nan  against  Malloy,  Bezfoid  A  (3o.  No  opin- 
ion.   Motion  denied. 

BRIDGES  et  al.  ▼.  WADB.  (Sopremo 
Court  Appellate  Division,  First  Department 
January  22,  1906.)  Action  by  James  T. 
Bridges  and  another  against  George  B.  Wade. 
No  opinion.    Motion  denied,  with  $10  costs. 

BRIG08,  Respondent  y.  WEEKS  et  al. 
Appellants.  (Supreme  (Jourt,  Appellate  Divi- 
sion, Fourth  Department  January  3.  190&)' 
Action  by  Philena  Briggs  against  Alice  I. 
Weeks  and  another.  No  opinion.  Motion  to 
place  cause  on  calendar  of  present  term  granted. 

BRIMBBRG,  Re^Mndent,  y.  NEWMAN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  29,  1905.) 
Action  by  Henry  Brlmberg  against  Edgar  B. 
Newman,  etc.  No  opinion.  Judgment  of  the 
Manidpal  Court  affirmed,  with  costs, 

BRIODY,  Appellant,  v.  MILLIKBN  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  December  29, 
1905.)  Action  by  Bernard  Brlodv,  administra- 
tor, et&,  of  John  Briody,  deceased,  against  Ed- 
ward F.  Milliken  and  Foster  Milliken,  com- 
posing the  firm  of  Milliken  Bros.  No  opinion. 
Judgment  unanimously  affirmed,  with  costs. 
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BRONE,  RMpondeot  t.  BINGHAMTOM 
R.  CO.,  Appellant  (Sapreme  Court,  Appellate 
Division,  Third  Department.  January  8.  1008.) 
Action  by  Jerden  Bronk  against  the  Bingbam- 
ton  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

PARKER,   P.  J.,  dissents. 


In     re    BROOKLTN 
preme  Court,   Appellate 
partment    December  29, 
of  the  application  of  the 
tion   to  punish    Horace 
No   opinion.    Referee's 
respondent    suspended 
attorney  and  counsellor 
five  years. 


BAR    ASS'N.    (Su- 

Division,   Second   De- 

1005.)    In  the  matter 

Brooklyn  Bar  Associa- 

Gravea,    an   attorney. 

report    confirmed,    and 

from    practice    as    an 

at  law  for  a  period  of 


Id  re  BROOKLYN  BAR  ASS'N.  (Supreme 
Court,  Appellate  Division,  Second  Depart- 
ment January  26,  1000.)  In  the  matter  of 
the  application  of  the  Brooklyn  Bar  Association 
to  punish  Benjamin  F.  Chadsey,  an  attorney. 
No  opinion.  Ordered  that  be  be  removed  from 
the  office  of  attorney  and  counsellor  at  law,  and 
his  name  stricken  from  the  roll. 

BUELLESBAGH  et  al.  v.  HENDERSON. 
^Supreme  Court,  Appellate  Division,  First  De- 

Sartment  December  15,  1005.)  Action  by 
oseph  Buellesbach  and  others  against  William 
Henderson.  No  opinion.  Motion  to  dismiss 
denied,  on  payment  of  $10  costs. 

BUELLESBACH  et  al.  ▼.  HENDERSON. 
{Supreme  Court,  Appellate  Division,  First  De- 

Sartment  December  16,  1906.)  Action  by 
oseph  Buellesbach  and  others  against  William 
Henderson.  No  opinion.  Motion  to  open  de- 
fanlt  granted,  on  payment  of  $10  costs. 


BUFFUM  V,  AVERY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January 
22,  1906.)  Action  by  Vivian  A.  Buffum  against 
Willard  J.  Avery.  No  opinion.  Motion  granted 
so  far  as  to  dismiss  appeal,  with  $10  costs. 

BURKE.  Appellant,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent.  (Supreme  Court 
Appellate  Division,  First  Department  Jan- 
uary 26,  1906.)  Action  by  Thomas  F.  Burke, 
as  administrator,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  C. 
C.  Ferris,  for  appellant.  R.  A.  Kutschbock, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  P.  J.,  and  LAU6HLIN,  J^  dis- 
-sent 


BUNKE,  Respondent,  t.  NEW  YORK 
TELEPHONE  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
Fel)ruary  16,  1906.1  Action  by  Batie  Bunke 
against  the  New  York  Telephone  Company. 
No  opinion.    Motion  granted.    Order  filed. 

BURROUGHS,  Respondent  v.  REMING- 
!rON  MARTIN  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Third  Department 


December  5,  1905.)  Action  by  Carlos  W.  Bii> 
roughs  against  the  Remington  Martin  CompaiT. 
No  opinion.  Judgment  unaninaouslT'  affirm^  . 
with  costs. 


BUSCH  V.  INTERBOROUGH  RAPID 
TRANSIT  CO.  ( Supreme  Court.  Appellate D- 
vision.  First  Department  March  2,  IQOCt.)  Ac- 
tion by  Emanuel  A.  Busch  against  the  Intei- 
borough  Rapid  Transit  Company.  No  opioiiK. 
Motion  granted.    Order  filed. 

BYRON,    Respondent    v.    BERSHATSEY. 

Appellant  (Supreme  Court,  Appellate  Dir:- 
sion,  Second  Department  December  28,  19>J&i 
Action  by  Max  Byron,  as  administrator,  et^. 
of  Abram  Byron,  deceased,  against  Midael 
Bershatsky.  No  opinion.  Judgment  and  cniir 
nnanimoasly  affirmed,  with  costs. 

BYRON,  Respondent,  v.  GINGOLD.  Appel- 
lant (Supreme  Court,  Appellate  Divisos, 
Second  Department  January  12,  1906.)  Ac- 
tion by  Curtiss  P.  Byron  against  Isaac  Gingold 
No  opinion.  We  think  the  plaintiS  assumed 
the  hazard  of  obtaining  a  loan  npon  tems 
satisfactory  to  defendant  He  fails  to  show 
that  he  did  this.  The  judgment  of  the  Mo- 
nicipal  Court  must  therefore  be  reversed,  aaJ 
a  new  trial  ordered,  costs  to  abide  the  event 

CAHILL,  Respondent,  v.  BROOKLTN 
HEIGHTS  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  29,  1905.)  Action  by  Thomas  Ci- 
hill,  as  administrator,  etc.,  against  the  Brook- 
lyn Heights  Railroad  Company. 

PER  CURIAM.  Judgment  modified  by  strik- 
ing out  the  provision  for  an  extra  allowance 
on  the  ground  of  want  of  authori^  in  the  trial 
court  to  grant  the  same,  and  jadgment,  as 
modified,  and  order,  unanimously  affirmed, 
without  costs. 

CALLAHAN,  Appellant,  ▼.  GODWIN.  Re- 
spondent (Supreme  (Donrt  Appellate  Divisioa, 
First  Department  December  8,  1905.)  Actios 
by  Cornelius  Callahan  against  Emily  Godwic 
as  administratrix.  B.  F.  Carpenter,  for  ap- 
pellant  H.  M.  Hitchings,  for  respondent 
No  opinion.    Judgment  affirmed,  with  costs. 


CALLAHAN,  Respondent  v.  SHAW.  Ap- 
pellant ^upreme  Court,  Appellate  Division 
Second  Department  December  29,  190o.^ 
Action  by  William  Callahan  against  Samaei 
Shaw. 

PER  CURIAM.  Judgment  of  the  Munici- 
pal Court  reversed,  and  new  trial  ordered, 
costs  to  abide  the  event,  for  the  error  in  th« 
exclusion  of  the  evidence  on  pages  8  and  9 
of  the  stenographer's  minutes,  designed  to 
prove  that  the  plaintiff  was  employed  under  aa 
agreement  for  compensation  by  the  other  pn»- 
pective  contracting  party. 

CAMERON  et  al.  v.  WHITE  et  al.  (So- 
preme  Court,  Appellate  Division,  Second  De- 
partment December  8,  1905.)  Action  by  .\lei- 
ander     Cameron    and     Frank     Harvey     Field 
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igainst  Josiah  J.  White,  as  guardian,  etc.,  and 
>thers.  No  opinion.  Application  for  peremp- 
ory  writ  of  mandamus  denied. 

CARDEZA  et  al.,  Appellants.^  ▼.GRI9- 
WOLD,  Respondent.  (Supreme  Court,  Ap- 
)ellate  Division,  Second  Department  Jan- 
lary  2G,  1906.)  Action  by  Howard  J.  M. 
Jardeza  and  others  against  William  B.  S.  Gns- 
vold,  as  trustee  in  bankruptcy,  etc.  No  opm- 
on.  Judpnent,  so  far  as  appealed  from,  *I- 
inned,  with  costs.    

In  re  CAROMONTB.  (Supreme  Court,  Ap- 
ellate Division,  Second  Department  Decem- 
)er  29,  1905.)  In  the  matter  of  the  applica- 
;ion  of  Dominico  Caromonte  for  writs  or 
jabcas  corpus  and  certiorari.  No  opinion. 
Jrder  affirmed. 

CARR,  Respondent  v.  AMERICAN  GLIJ- 
30SB  CO.,  Appellant  (Supreme  Court,  Ap- 
>ellate  Division,  Fourth  Department  Decem- 
)er  6,  1905.)  Action  by  Louis  Carr,  by  guar- 
lian,  etc.,  against  the  American  Glucose  Com- 
lany.  No  opinion.  Motion  for  lepe  to  ap- 
ical to  the  Court  of  Appeals  denied,  with  ?10 

«St8.  

CAVANAUOH.  Appellant  ▼.  THORNB, 
Respondent  (Supreme  Court,  Appellate  DI- 
'ision,  First  Department  February  13,  Iww-) 
\.ction  by  Heniy  S.  Cavanangh  against  Oak- 
eigh  Thome.  No  opinion.  Motion  to  dismiss 
ippeal  granted,  with  $10  costs. 

CENTRAL  TRUST  CO.,  Respondent  ▼. 
3GLBST0N  et  al..  Appellants.  (Supreme 
tourt  Appellate  Division,  First  Department 
December  30,  1905.)  AcHon  by  the  Central 
Trust  Company  against  Amy  D.  Bgleston  and 
ithers  and  William  C.  Bgleston  and  others. 
D.  Nason,  L.  B.  Beers,  and  A.  Stickney,  for 
ippellants.  A.  H.  Van  Brunt  for  respondent 
>Jo  opinion.  Judgment  affirmed,  with  costs  on 
ipinion  in  the  court  below.  96  N.  X.  Supp. 
W5.  .== 

CEN'ITTJRY  MERCANTILE  CO.,  Apwl- 
ant  V.  HEERAN,  Sheriff,  Respondent  (Su- 
jreme  Court  Appellate  Division,  Third  De- 
)artment  January  8,  1906.)  Action  by  the 
Century  Mercantile  Company  against  Matth- 
'W  A.  Heeran,  late  sheriff  of  the  county  of 
Rensselaer.  No  opinion.  Interlocutory  judg- 
nent  affirmed,  with  costs,  with  usual  leave  to 
imend  on  payment  of  costs. 

CHICHESTER.  Respondent  v.  WINTON 
MOTOR  CAKRIAOE  CO.,  Appellant  (Su- 
>reme  Court.  Appellate  Division.  Second  De- 
wrtment.  December  8.  190.').)  Action  by 
Daniel  R.  Chichester  against  the  Winton  Mo- 
or Carriage  Company.  No  opinion.  Order  ar- 
Jrmed,  with  $10  costs  and  disbursements. 

CHICHESTER,  Respondent  v.  WINTON 
MOTOR  CARRIAGE  CO..  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
inrtment  .January  26,  1906.)  Action  by 
Daniel  R.  Chichester  against  the  Winton  Motor 


Carriage    Company.    No    oidnion.    Motion    to 
dismiss  appeal  denied. 

CHOLET,  Respondent,  v.  CITT  OF  8TRA- 
OTJSE,  ApTOllant  (Supreme  Court  Appellate 
Division,  Fourth  Department  January  S, 
1906.)  Action  by  Minnie  Cholet  against  the 
city  of  Syracuse. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event  upon  questions  of  law 
only;  the  facts  having  been  examined  and  no 
error  found  therein.  Held,  that  as  matter 
of  law  the  evidence  failed  to  establish  action- 
able negligence  on  the  part  of  defendant  or 
freedom  from  contributory  negligence  on  the 
part  of  the  deceased. 

HISCOCE,  J.  I  dissent  This  action  was 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate  and  husband  alleged  to  have 
been  caused  by  the  negligence  of  tiie  defend- 
ant Said  intestate  was  found  dead  at  the  bot- 
tom of  an  elevator  shaft  in  the  city  hail  owned 
and  occupied  by  the  defendant  Nobody  saw 
the  accident  It  is  claimed  by  the  plaintiff  that 
while  employed  by  the  defendant  for  the  pur- 
pose of  repairing  the  elevator  running  in  said 
shaft  he  attempted  to  enter  said  elevator,  and 
that  the  latter,  without  bis  knowledge,  having 
been  moved  from  the  floor  where  he  had  left 
it  he  was  precipitated  into  the  shaft  and  killed. 
Tjnder  her  notice  of  claim  and  under  the  in- 
structions given  by  the  learned  trial  justice  to 
the  jury,  the  plaintiff  is  limited  to  the  sole  com- 
plaint that  defendant  was  negligent  in  not 
furnishing  such  sufficient  light  in  and  around  the 
elevator  and  elevator  shaft  as  would  have  en- 
abled intestate  to  discover  that  the  elevator  had 
been  moved.  While  the  evidence  is  meager  at  cer- 
tain points.  I  still  think  that  it  furnished  a  suf- 
ficient basis  to  permit  and  sustain  the  verdict 
of  the  jury,  and  that  the  judgment  should  be  af- 
firmed. The  jury  were  entitled  amongst  others 
to  find  the  following  facts  as  existing  at  and  be- 
fore the  time  of  the  accident:  The  defendant 
maintained  a  building  known  as  its  city  ball 
which  in  part  was  occupied  by  various  munic- 
ipal offices  and  departments.  This  building 
was  three  or  more  stories  in  height  Its  length 
ran  in  a  general  northerly  and  southerly  direc- 
tion. The  basement  floor,  with  which  we  are 
specially  concerned,  was  traversed  in  its  center 
from  north  to  south  by  a  long  hall.  This  hall 
was  intersected  by  another  one  running  from 
Market  street  upon  the  easterly  side  to  Mont- 
gomeiy  street  upon  the  westerly  side.  The  ele- 
vator shaft  in  question  was  located  a  few  feet 
from  the  southeasterly  comer  of  this  intersec- 
tion. In  tills  shaft  moved  an  _  elevator  whose 
construction  requires  no  particular  attention 
and  in  front  of  the  elevator  opening  upon  each 
floor  was  a  grill  ironwork  and  sliding  door  with 
a  catch,  which,  when  in  order,  could  not  be 
opened  from  the  outside  of  the  shaft  except  with 
a  key.  Three  lights  were  located  in  the  long 
hall  above  mentioned,  one  at  each  end,  and  one 
at  the  intersection  formed  bjr  the  side  hall. 
These  lights  were  in  the  ceiling,  and  in  each 
case  consisted  of  a  cluster  of  three  incandes- 
cent lights  inclosed  in  a  large  clouded  or  frosted 
globe  15  inches  in  diameter  and  11  feet  and  6 
Inches    from   the   floor.    The   ball    received   nO' 
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daylight  except  a  small  amount  which  came  in 
from  the  side  entrances  above  mentioned,  and 
both  of  yrhicii  were  a  good  many  feet  from  the 
(■levator  shaft.  In  accordance  with  instructions 
given  by  thoae  in  authority  the  lights  at  the 
respective  ends  of  the  hall  were  not  kept  burn- 
ing, and  the  light  in  the  elevator  was  extin- 
guished when  the  latter  was  not  in  nse,  and  at 
the  time  of  the  accident  had  been  so  extinguish- 
ed. It  was  difflcalt  for  a  person  accustomed 
thereto  to  see  whether  the  elevator  was  or  was 
not  at  this  floor;  the  only  method,  as  stated  by 
certain  witnesses,  being  to  catch  a  glimpse  of 
or  reflection  from  some  glasses  around  the  top 
of  the  elevator  car.  "It  was  dim  there;  it  was 
dimly  lighted."  The  latch  upon  the  door  lead- 
ing into  the  elevator  shaft,  at  least  upon  the 
floor  In  question,  for  a  considerable  time  had 
been  so  out  of  repair  that  it  could  be  worked 
and  the  door  opened  from  the  outside  without  a 
key;  and  likewise  for  a  considerable  time,  with 
the  knowledge  of  the  citjr  officials  in  charge, 
people  in  and  about  said  city  hall  had  been  ac- 
customed to  so  work  said  latch  without  a  key, 
open  the  door  to,  and  use  the  elevator  when 
the  same  had  been  left  by  the  boy  in  charge 
thereof  and  was  not  suppoaed  to  be  in  use.  In- 
testate's main  and  regular  employment  was  in 
the  water  department  of  the  dpfendant,  which 
was  located  in  a  boilding  several  blocks  distant 
from  the  clt^  halt.  But  he  was  a  machinist 
and  was  specially  employed  to  look  after  repairs 
to  the  elevators  at  the  city  hall,  coming  there 
for  that  purpose  each  morning  from  7  to  8  and 
upon  a  few  occasions  at  other  hours  during  the 
day.  These  duties  included  taking  charge  of 
the  elevators  and  keeping  them  in  repair,  oil- 
ing them,  etc.,  but  nothing  was  said  to  him 
about  the  doors  already  mentioned.  He  had 
been  thus  engaged  for  a  year  and  a  half  before 
the  accident,  but  was  not  at  the  building  or  in 
and  around  the  elevators  during  the  day  after 
S  o'clock  in  the  morning,  unless  specially  sent 
for.  Upon  the  day  in  question,  there  being 
trouble  with  the  elevator  where  the  accident 
happened,  the  bo^  in  charge  thereof,  in  accord- 
ance with  directions  of  a  superior,  went  after 
intestate  for  the  purpose  of  having  him  make 
repairs.  The  latter  came  to  the  city  hall,  but 
shortly  thereafter  went  back  to  the  water  office 
where  were  necessary  tools  and  supplies,  and 
then  again  almost  immediately  returned  to  the 
city  hall.  After  his  last  return  he  was  run- 
ning the  elevator,  when  a  witness  named  Mc- 
Keever  met  him  at  the  third  floor  of  the  build- 
ing and  rode  down  in  the  elevator  with  him  to 
the  basement  floor.  The  elevator  was  then  still 
out  of  r^air.  The  deceased,  having  closed  and 
fastened  the  door  leading  into  the  shaft,  with 
McKeever  went  to  a  storeroom  at  the  soath 
end  of  the  long  hall  already  mentioned  upon 
the  basement  floor  to  find  some  necessary  ar- 
ticle. McKeever  left  the  deceased  in  that  room, 
passed  through  the  hall  by  the  elevator,  and 
out  of  the  building  by  the  side  Market  street 
entrance  already  mentioned.  Aa  he  went  out 
of  tlie  buildins  some  person,  whether  an  em- 
ploye of  the  city  or  not  does  not  appear,  came 
out  of  an  adjoining  room,  opened  the  elevator 
door,  and  set  the  elevator  in  motion  for  an  up- 
per story:  the  elevator  door  being  left  closed  as 
before.    As  Uiis  witness  was  in  the  middle  of 


Market  street  only  about  50  feet  distant  frrr 
the  elevator,  Sparks,  who  had  charsp  of  th«  rir 
vator,  was  coming  across  from  the  oppo<: 
side  of  the  street  to  enter  the  city  hall  pur^oai- 
to  his  agreement  witii  intestate  to  assist  in  r- 
pairing  the  elevator.  Sparks  went  directlj  v. 
the  elevator  and  found  the  elevator  door  wal' 
open;  the  elevator  .itself  heing  upon  the  fl«u: 
above.  He  called  loudly  down  the  eievi:or 
shaft  to  Cholet,  looked  out  and  aronad  t!;' 
Montgomery  street  entrance,  and  went  thron;- 
the  huilding  from  the  cellar  to  the  third  fl<-">r 
calling  loudly  for  intestate  and  naaking  isqnii; 
for  him,  but  did  not  obtain  any  response  or  fisd 
him.  This  was  in  the  afternoon,  and  Spatts 
soon  thereafter  left  for  the  day,  and,  ao  Ui  a 
appears,  no  further  effort  was  made  to  find  il- 
intestate  or  which  might  naturally  have  M 
to  the  discovery  of  his  body.  The  next  nnn 
ing  at  8  o'clock  two  of  intestate's  daugb'«n 
were  at  the  city  hall  looking  for  their  fatii-r. 
and  soon  thereafter  a  search  was  made  whic': 
resnlted  in  discovering  the  body  at  the  botto: 
of  the  shaft,  face  downward,  bead  northeuL 
with  the  neck  broken  and  the  body  cold. 

The  inferences  which  the  jury  evidently  dr?* 
from  these  facts  were  that,  after  Cholet  cao* 
from  the  room  where  he  was  with  the  witDr« 
McKeever  looking  for  paper,  he  retomed  to  tl;e 
elevator  which  he  was  engaged  in  repairiu: 
tliat  he  opened  the  door  expecting  to  find  aod 
enter  the  elevator  where  he  left  it;  tliat,  owini 
to  the  defects  in  the  latch  and  the  castoa 
which  people  bad  of  entibring  and  asing  the  el^ 
vator  when  not  managed  by  the  boy  in  cbsrrr 
thereof,  said  elevator  had  been  moved  from  tl* 
place  where  it  was  left;  that  as  a  result  of  tbe 
darkness  Cholet  did  not  discover  this  aod  step- 
ped into  the  open  shaft,  falling  and  receivinr 
injuries  which  caused  his  death.  It  is  strenu- 
ously urged  by  the  learned  counsel  for  thi*  a(- 
pellant  that  these  are  not  legal  or  legitimate 
inferences,  but  are  simply  speculatioos  un^us- 
tained  by  any  sufficient  proof ;  that  other  siwc- 
ulations  might  as  well  be  adopted,  as,  for  in- 
stance, that  the  deceased  opened  the  door,  found 
the  elevator  gone,  reached  for  the  rope  to  pull 
it  back,  and  lost  his  balance,  falling  into  the 
well.  As  must  be  conceded,  the  evidence  i*  not 
abundant  or  direct  by  which  it  may  be  demon- 
strated chat  the  accident  occurred  m  the  man- 
ner claimed  by  the  plaintiff.  But  that  is  a  con- 
dition which  is  liable  to  confront  the  court  in 
the  decision  of  every  case  where  an  accident 
baa  occurred  without  eyewitnesses,  and  it  >< 
well  settled  that  in  such  a  case  plaintiff  max 
establish  his  cause  of  action  by  proof  of  mr- 
ronnding  facts  and  circumstances,  though  thej 
appear  somewhat  remote  and  inconcfusive,  pro- 
vided only  they  authorize  the  necessary  in- 
ferences. Applying  such  rule  to  this  case,  it 
seems  to  me  that  the  jury  were  permitted  to 
find  as  thFT  did  upon  the  evidence  which  wai 
adduced.  The  intestate  Iiad  been  called  sp^ 
dally  to  repair  this  elevator.  He  had  alrea(l.r 
entered  the  elevator  for  the  purpose  of  perform- 
ing this  duty,  and  had  brought  it  to  uie  base- 
ment floor,  where  he  had  left  it  stationary  snd 
with  the  door  locked  for  the  temporary  P°^ 
pose  of  procuring  some  supply  and  manifes'tl; 
with  tbe  intention,  in  aoMidance  with  the  dutj 
and  instruc^ona  which  liad  been  iaqMsed  upon 
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1,  of  Kturning  again  to  the'  elevator.  That 
i  his  only  duty  in  the  bailding,  and  he  waa 
er  afterwards  seen  or  heard  of  anywhere, 
ept  at  the  elevator  shaft.  The  natural  thine 
him  to  do  was  to  return,  open  the  door,  and 

>  into  the  elevator  car  where  he  had  left  it 
i  the  open  door  which   Sparks  discovered  a 

moments  afterwards,  and  the  subsequent 
»vety  of  intestate's  body  at  the  bottom  of 
shaft,  warrant  and  sustain  the  theory  that 
did  open  the  door  and  so  attempt  to  enter 

elevator  in  accordance  with  his  employ- 
it.  and  that  owing  to  the  movement  of  the 
ator  by  some  unauthorized  person  away 
n  the  floor  he  met  with  the  accident  If  the 
1  or  the  elevator  had  been  reasonably  well 
itod  he  would  have  discovered  that  the  car 

>  not  there,  and  the  accident  would  have 
1  avoided.  The  lack  of  light  was  attribu- 
te to  the  defendant  and  its  ofBcers.  It  waa 
rgeable  with  knowledge  of  the  fact  that  the 
ii  was  defective  so  that  the  door  could  be 
ncd  without  a  key,  and  that  people  were  ao- 
tomed  to  so  open  it  and  use  the  elevator 
liout  authority.  It  knew  the&e  things  when 
summoned  the  intestate  and  placed  him  at 
k  upon  and  around  the  elevator  and  shaft 
Jle  tliere  was  some  evidence  upon  the  part 
me  of  the  defendant's  employes  that  the  in- 
ate  knew  of  these  things,  it  waa  still  per- 
slble  for  the  jury,  under  the  instructions  of 
trial  jndge,  to  find  that  he  did  not  know  of 
n.  If  he  did  not  know  of  them,  then,  in  my 
lion,  the  jury  had  a  right  to  say  that  the  de- 
iant,  knowing  of  the  manner  in  which  the 
ator  was  nsed,  was  guilty  of  negligence 
not  furnishing  such  light  around  the  eleva- 
as  would  have  enabled  intestate  to  discover 
t  the  car  had  been  removed,  just  as  defend- 

coald  have  apprehended  that  it  might  be 
lOved.  Jones  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
Hun,  364  (affirmed  by  Court  of  Appeals 
liout  opinion);  Fordham  v.  Gouverneur 
lage,  160  N.  Y.  541,  55  N.  B.  290;  Hart, 
,  v.  Hudson  River  Bridge  Co.,  80  N.  Y. 
.   The  case  seems  to  us  clearly  distinguish- 

>  from  that  especially  relied  upon  of  Bond 
Smith  et  al..  11.3  N.  Y.  378,  21  N.  B.  128. 
assing  by  the  question  of  defendant's  negli- 
ce  as  a  direct  canse  of  intestate's  fall  ani 
th.  defendant's  counsel  argues  the  com- 
ioD  one  of  intestate's  freedom  from  con- 
utory  negligence,  strenuously  insisting  that 
ntiff  has  not  established  in  her  favor  that 
ntial  proi>osition.  Here  again  we  are  to 
ly  to  the  decision  of  this  contention  rules 
ch  are  reasonable  and  which  are  adapted 
he  inherent  conditions  of  the  case.  We  can- 
know  from  the  injured  party  what  he  did 

>re  meeting  with  his  accident,  or  even  what 
ives,  intentions,  and  beliefs  governed  such 
duct    Neither    is    there    any    other    person 

>  ran  describe  even  partially  what  occarred 
:  before  the  intestate  fell,  and  platntitfs 
r  recourse  is  to  establish  surrounding  facts 

circumstances  from  which  a  jury  may  prop- 
'  infer  that  the  deceased  exercised  reasonable 
i.  As  was  said  in  Tolman  v.  Syracuse, 
ghamton  &  N.  Y.  B.  R.  Co.,  98  N.  Y.  198- 
.  50  Am.  Rep.  64fl:  "If.  in  such  case,  the 
rounding  factH  and  circumstances  reason- 
r  indicate  or  tend  to  establish  that  the  ac- 


cident might  have  occurred  without  negligence 
of  the  deceased,  that  inference  becomes  pos- 
sible, in  addition  to  that  which  involves  a  care- 
less or  willful  disregard  of  personal  safety,  and 
so  a  question  of  fact  may  ariee  to  be  solved  by 
a  jury  and  requite  a  choice  between  possible, 
but  divergent  inferences."  And  again,  in 
Schafer  v.  The  Mayor,  154  N.  Y.  466-472.  48 
N.  E.  749,  751,  it  was  said:  "The  plaintiff's 
intestate  was  bound  to  exercise  reasonable  care; 
but  if,  owing  to  the  circumstances,  the  evidence 
of  care  was  weak,  it  does  not  follow  that  it  was 
not  for  the  consideration  of  the  jury.  If  there 
was  any  evidence  npon  the  subject  the  case 
should  have  b«cn  submitted  to  them  for  deci- 
sion." I  think  that  the  facta  established  by 
plaintiff's  evidence  in  the  case  warranted  the 
deduction  by  the  jury  that  her  intestate  was 
not  guilty  of  carelessness,  and  that  the  occur- 
rence of  the  accident  was  entirely  consistent 
with  the  exercise  of  reasonable  care  upon  his 
part  If  I  have  estimated  aright  the  testimony 
given  by  the  witnesses  McKeever  and  Sparks, 
the  jury  might  say  that  after  finishing  his  er- 
rand in  the  room  at  the  end  of  the  hall  the  in- 
testate shortly  returned  to  the  elevator  for  the 
gurpose  of  taking  charge  of  it  and  completing 
is  repairs.  He  had  left  it  a  few  moments  be- 
fore at  the  landing  with  the  door  permitting 
approach  to  it  clof^ed  and  locked.  He  had  no 
knowledge  of  the  defect  in  this  lock,  or  that 
any  person  was  liable  to  come  along  and  move 
the  elevator  away  to  some  other  place.  As  he 
unlocked  and  opened  the  door  he  had  a  right  to 
assume  that  the  elevator  would  be  where  he  had 
left  it  and  that  he  might  safely  step  from  the 
landing  into  it  Under  such  circumstances  it 
was  not  incuml>ent  npon  plaintiff  to  show  by 
her  evidence  that  the  intestate,  after  having 
opened  the  door,  looked  to  see  if  the  elevator 
was  there  before  attempting  to  step  into  it. 
Blevators  do  not  of  themselves  move  away,  and 
he  had  no  knowledge  that  some  human  agency 
was  liable  to  be  applied  to  it  to  that  end.  The 
jury  could  say  that  he  had  a  right  to  believe 
that  the  conditions  which  he  had  left  a  few  mo- 
ments before  would  continue,  and  if  they  had 
continued  he  wonld  not  have  met  witli  his  ac- 
cident Neither  can  it  be  said  as  a  matter  of 
law  t^at  in  the  dim  light  surrounding  tlie  ele- 
vator shaft  the  intestate  ought  to  have  seen 
that  the  elevator  was  gone.  It  could  be  fairly 
said  upon  all  the  evidence  that  a  person  ap- 
proaching, as  the  Intestate  did,  and  allowed  to 
assume  that  the  elevator  was  there,  might  rea- 
sonably step  into  the  shaft  before  discovering 
its  absence,  and  that  he  would  not  be  guilty 
of  negligence  in  so  doing.  It  is  called  to  our 
attention  that  the  witness  McKeever  saw  the 
elevator  moving  up  the  shaft  just  before  it  is 
assumed  that  the  accident  happened  to  intes- 
tate, and  argued  that  therefore  intestate  should 
have  noticed  its  absence.  But  a  jury  might 
say  that  ^IcKecver,  who  apparently  was  quite 
familiar  with  the  building,  might  notice  the 
presence  of  the  elevator  in  motion  up  the  shaft, 
while  intestate,  expecting  to  find  it  stationai? 
at  the  floor,  would  not  detect  its  absence.  So. 
upon  this  question  I  think  that  plaintiff  estab- 
lished a  fase  for  the  jury  within  Jones  v.  N.  Y. 
O.  &  H.  R.  R.  R.  Co.,  28  llun,  304,  supra ;  Schaf- 
er V.  .Mayor,  154  N.  Y.  400,  48  N.  E.  749;  Gal- 
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Tin  T.  Mayor,  112  N.  T.  223,  19  N.  E.  675; 
Tolman  v.  S.  B.  &  N.  T.  B.  B.  Co.,  98  N.  T. 

188.  50  Am.  Rep.  649. 

The  defendant  urses,  as  a  defense  superior  to 
and   independent   of   these   questions   of   negli- 
gence and  contributory  negligence,  that  it  main- 
tained the  city  hall  in  the  exercise  of  a  purely 
governmental    function,   and   that   therefore   it 
assumed  no  duty  to  the  plaintiff,  a  violation  of 
which   would  impose  liability  upon   it  in   this 
action.    I  cannot,  however,  concur  in  this  view. 
Of  course  it  is  well   settled  that  a  municipal 
corporation   may    act   in    two   capacities ;    one 
governmental,  as  the  agent  of  the  state  in  the 
performance  of  those  duties  which  devolve  pri- 
marily upon  it  in  the  exercise  of  its  sovereign 
power   of   goverment   for   the   common   benefit 
of  all   of  the  people  of  the   State;  the  other, 
municipal,  in  the  performance  of  dntiea  volun- 
tarily assumed  and  exercised  in  respect  to  its 
local    or    special    interests   for    the    particular 
benefit  and  advantage  of  the  locality  and  its 
inhabitants.    Maxmilian   v.    Mayor,   62    N.   Y. 
160,   20   Am.    Rep.   468;    Eddy   y.   Village   of 
EUicottville,  35  App.  Div.  256,  64  N.  Y.  Supp. 
800.    While  acting  In  the   former  capacibr  It 
conld  not  be  made  liable  for  an  accident  of  the 
nature  of  that  proven   in  this  case,  whereas, 
while  acting  in  the  latter  capacit?  it  might  be 
made  subject  to  the  operation  of  those  princi- 
ples which  have  been  invoked  against  it    While 
the  courts  in  some  other  states  may  have  gone 
to  the  extent  of  holding  that  the  maintenance 
and  operation  of  a  city  hall  would  be  incidental 
to  the  discbarge  by  a  municipality  of  its  govern- 
mental  functions,   no  authority   to   that  effect 
has  been  called  to  oor  attention  from  the  deci- 
sions in  this  state.    Without  a  lengthy  discus- 
sion of  the  snbject,  it  seems  clear  that  tiie  build- 
ing wherein  the  accident  hapi)ened  was  main- 
tained by  the  defendant  in  whole  or  part  for  its 
use,  convenience,  and  benefit  in  the  conduct  and 
discharge   of   those   municipal   obligations   and 
duties  imposed  or  assumed  with  respect  to  its 
special  and  local   interests,  and  that  therefore 
it  may  be  held  liable  for  negligence  in  the  prem- 
ises.    Eddy     V.     Village    of    EUicottville,     35 
App.  Div.  25C,  54  N.  Y.  Supp.  800:  Quill  v. 
Mayor,  30  App.  Div.  470.  55  N.  Y.  Supp.  889; 
Galvin  v.  Mayor.  112  N.  Y.  223,  19  N.  B.  676. 
Some  other  quesuous  have  been  raised  upon  the 
appeal   which   it  is  not  necessary  to  consider 
specifically.    In  my  opinion   the  plaintiff  pro- 
duced evidence  which  entitled  her  to  the  ver- 
dict that  was  awarded  by  the  jury,  and  the 
judgment  should  be  affirmed. 
8PBINO,  J.,  concurs  in  this  dissent. 


CLARK,  Respondent,  y.  TROST  et  al.,  Ap- 
pellautii.  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  12,  1906.)  Ac- 
tion by  Edwin  Clark,  as  administrator  de  bo- 
nis non  of  the  estate  of  Sarah  Clark,  against 
Mathins  Trost  and  John  J.  Clancy.  No  opin- 
ion. Motion  granted,  and  order  resettled  so 
as  to  provide  that  the  costs  awarded  to  the 
plaintiff  be  included  in  the  final  judgment,  if 
rendered  in  favor  of  the  plaintiff:  and  be 
set  off,  if  uncollected  and  final  judgment  is 
rendered  in  favor  of  the  defendants. 


COGAN  et  al..  Respondent!,  y.  (yBRIKN  « 
al.,  Appellants.  (Supreme  Gonrt,  Appellate 
Division,  First  Department.  December  »>. 
1905.)  Action  by  Philip  J.  Cogan  and  other? 
against  John  O'Brien  ana  other*.  J.  W.  Broo-ne. 
for  appellants.  C.  V.  Pallister,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  anthoritv  a'. 
Boisnot  V.  WUson,  95  App.  Div.  489.  88  X.  V. 
Supp.  867. 


COHN,  Appellant,  v.  HESSEIi  et  ah.  Re- 
spondents. (Supreme  Court,  AppeU&te  Division. 
First  Department.  January  19,  190&)  Action 
by  Jacques  C.  Cohn  aminst  Sidney  P.  Hess'-: 
and  others.  J.  H.  Cohn,  for  appellant  J. 
Frankenheimer,  for  respondents.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

COHN  y.  HESSEL  et  al.  (Supreme  Court 
Appellate  Division,  EMrst  Department  Hsrdi 
2^  1906.)  Action  by  Jacques  C.  Cohn  against 
Sidney  P.  Hessel  and  others.  No  opJaioB. 
Motion  denied,  with  $10  costs. 

In  re  COLCORD.  (Snpreme  Oout,  Appellate 
Division,  Second  Department  Janoarr  10. 
1906.)  In  the  matter  of  the  applicntiaD  of  Eos- 
sell  E.  Colcord  for  admission  to  the  bar.  No 
opinion.  Application  for  admission  to  the  bar 
granted. 

COLEMAN,  Respondent,  t.  INTEHURBAN 
ST.  BY.  CO.,  Appellant  (Supreme  Coart  .Ap- 
pellate Division,  First  Department  Decemhr 
30,  1005.)  Action  by  Michael  Coleman  agaiD»; 
the  Interurban  Street  Railway  Compasr. 
B.  H.  Ames,  for  appellant.  J.  C.  Bobinson,  fcir 
respondent  No  opinion.  Order  afiBrmed,  with 
costs. 

COLEMAN.  Bespondent  r.  INTERtTBB.VX 
ST.  BY.  CO.,  Appellant  (Supreme  Court. 
Appellate  Division,  First  Department  Janoar; 
26,  1906.)  Action  by  Michael  Coleman  against 
the  Interurban  Street  Bailway  Company.  W. 
H.  Wood,  for  appellant  J.  C  Bobinson,  for 
respondent. 

PER  CURIAM.  Judgment  and  wder  affinn- 
ed,  with  costs. 

INGRAHAM.  J.,  dissents. 

COLES.    Respondent,    v.     GRABURX.    Ap- 

Sellant.  (Supreme  Court,  Appellate  Divisioc 
econd  Department  January  12,  1906.)  .K-- 
tion  by  Frank  C.  Coles,  as  executor,  etc.  of 
Eliza  Grove  Dickerson,  deceased,  again<t 
Charles  G.  A.  Grabum.  No  opinion.  Jod;- 
ment  affirmed  by  default,  with  costs. 

COLES,  Respondent,  v.  GRABCBN.  .\p- 
pellant  (Supreme  Court,  Appellate  Dirisioii, 
Second  Department  January  28,  1906.)  Ac- 
tion by  Frank  E.  C!oles,  as  executor.  fX\. 
against  Charles  6.  A.  Grabum.  No  opiniuo. 
Motion  to  open  default  denied. 
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In  re  OOLLYBR.  (Supreme  CJourt,  Ap- 
>ellate  Division,  Second  Department.  Janu- 
ir7  12,  1908.)  In  tlie  matter  of  the  judicial 
lettlement  of  tbe  acconnts  of  Charles  S.  Coll- 
'er,  as  administrator  of  Elizabeth  Collyer. 
leceased.  No  opinion.  Motion  to  dismiss  ap- 
>eal  denied,  upon  condition  that  the  appellant 
>ay  $10  costs  and  perfect  tbe  appeal  in  time 
or  argument  at  the  next  term  of  court;  other- 
rise,  motion  to  dismiss  appeal  granted,  with 
osts.  * 

COMSTOCK,  Respondent,  t.  NEW  YORK, 
i.  &  W.  R.  CO.,  Appellant  (Supreme  Court, 
Ippellate  Diyisiou,  Fu-st  Department.  Decem- 
>er  8,  1905.)  Action  by  John  S.  Comstock 
i^ainst  the  New  York,  Susquehanna  &  Wil- 
aington  Railroad  Company.  C.  McVeagh,  for 
ippellant.  H.  O.  Ward,  for  respondent.  No 
>pinion.    Judgment   and   order    alBrmed,   with 

:OBt8. 

CONGER,  Respondent,  t.  ENSLBR,  Appel- 
ant. (Supreme  Court,  Appellate  Division, 
I'irst  Department.  December  8,  1905.)  Action 
ty  Clarence  R.  Coneer  individuaHy  etc.,  against 
ilyman  Ensler,  impleaded  J.  Fettretch,  for  ap- 
>eUant  J.  H.  Thompson,  for  respondent.  No 
>pinion.    Judgment  affirmed,  with  costs. 


CONLON  T.  RISER  et  al.  (Supreme  Coort, 
^.ppellate  Division,  First  Department  Feb- 
•uary  13,  1906.)  Action  by  John  H.  C!oolen 
ixainst  Rosanna  Riser  and  others.  No  opinion. 
Uotion  denied,  with  $10  costs  to  Conlen  and 
:o  Corey,  appearing  in  OHKNSition. 

CONIiON  V.  RISER  et  al.  (Supreme  Court 
Apellate  Division,  First  Department  January 
12,  1906.)  Action  by  John  H.  Conlon  against 
Etosanna  Rizer  and  others.  No  opinion.  Mo- 
:ion  denied. 

CONNELLY.  Respondent,  v.  HARRIS.  Ap- 
lellant  (Supreme  Court,  Appellate  Division, 
Second  Department  January  26  1906.)  Ac- 
ion  by  James  M.  C!onnelly  against  I.  Henry 
EInrris. 

PER  CURIAM.  Judgment  of  tbe  municipal 
roiirt  reversed  on  the  facts,  and  new  trial  or- 
lercd,  costs  to  abide  the  event. 

MILLER,  J.,  dissents. 

In  re  CONNERS'  WILL.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Jan- 
lary  20,  190fi.)  In  the  matter  of  the  probate 
If  the  last  will  and  testament  of  James  Stanley 
'"onnc'r,  deceased.  No  opinion.  Decree  of  the 
Surrogate's  Coxut  of  Kings  county  affirmed, 
irith  costs. 

COOK  et  al..  Respondents,  ▼.  ORISWOLD 
•t  al..  Appellants.  (Supreme  Court,  Appellate 
Division.  Third  Department.  January  8,  1906.) 
Vction  by  Elizabeth  Cook  and  others  against 
Addison  C.  Oriswold.  individually  and  as  ex- 
scutor  of  Susan  Daglish,  deceased,  and  others. 
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PER   CURIAM.    Judgment    affli-med,   with- 
out costs. 
CHASE,  J.,  not  voting. 


OOONBY,  Appellant,  v.  >fETROPOLITAN 
ST.  R.  CO.,  Respondent  (Supreme  (3ourt, 
Appellate  Division,  First  Department.  De- 
cember 8,  1905.)  Action  by  James  Cooney 
against  the  Metropolitan  Street  Railroad  Com- 
pany. C.  Steckler,  for  appellant.  F.  E.  Fiafael. 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs. 

In  re  COOPER.  (Supreme  Court,  Appellate 
Division,  First  Department  March  9,  1900.) 
In  the  matter  of  William  F.  Cooper,  an  in- 
competent person.  Appeal  from  an  order  con- 
firming a  referee's  report  fixing  the  compen- 
sation of  attorneys.  Modified  and  affirmed. 
George  F.  Canfield,  for  appellants.  C.  N.  Bovee, 
for  respondent. 

PER  CURIAM.  Proceedings  were  instituted 
for  the  appointment  of  a  committee  of  the 
property  and  estate  of  an  alleged  incompetent 
person,  who  resisted  tlie  same.  They  resulted, 
however,  in  the  appointment  of  a  committee  of 
such  person  and  also  of  his  estate.  The  attor- 
neys who  represented  the  incompetent  person 
in  such  proceedings,  after  the  appointment  of 
the  committee,  applied  to  tbe  court  'upon  peti- 
tion, to  have  their  compensation  fixed  and  to 
direct  the  oommittee  of  the  estate  to  pay  the 
same,  as  well  as  certain  disbursements.  The 
matter  was  sent  to  a  referee  to  take  evidence 
as  to  the  value  of  the  services  and  the  amount 
of  the  disbursements,  who,  after  hearings  had, 
reported  that  the  value  of  the  services  of  the 
attorneys  was  $4,(KX),  which  should  be  paid, 
together  with  disbursements  amounting  to  $70.- 
70,  less  $200  which  bad  already  been  paid ;  and 
that  in  addition  thereto  there  should  be  certain 
other  sums  paid  to  physicians  or  alienists  em- 
ployed by  them  in  behalf  of  such  incompetent 
person.  The  report  was  confirmed,  and  Imtb  the 
committees  appeal  from  such  order.  We  are  of 
the  opinion  that  tlie  amount  allowed  was  largely 
in  excess  of  the  value  of  the  services  rendered ; 
that  $1,550,  besides  the  disbursements  of  $70.- 
70.  making  in  all  $1,620.70,  less  the  $200  paid, 
which  would  leave  due  them  $1,420.70,  is  not 
only  a  fair,  but  indeed  a  liberal,  allowance  for 
all  of  the  services  which  the  attorneys  per- 
formed; and  that  the  order  appealed  from 
should  be  modified  by  reducing  the  allowance 
made  from  $3,870.70  to  $1,420?70,  and  as  thus 
modified  the  same  should  be  affirmed,  with  $10 
costs  and  disbursements  to  appellants,  payable 
out  of  the  estate  of  the  incompetent  person. 

COOPER,  Appellant  v.  CLARKE,  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department  January  20.  1906.1  Action  by 
Anna  J.  Cooper  against  Frank  G.  Clarke,  j. 
J.  McKelvey,  for  appellant.  ,\.  8.  Bacon,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs. 

COPSTEIN,  Respondent,  v.  UNION  RY.  CO. 
OF  NEW  YORK,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department.  Janu- 
ary  19,  1906.)     Action  by  Alexander  M.  Cop- 
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atein,  as  administrator,  against  the  Union  Rail- 
way Company  of  New  York.  B.  H.  Ames,  for 
appellant.  M.  Hillquist,  for  respondent.  No 
opinion.  Judgment  and  order  reversed,  and  new 
trial  ordered,  cofts  to  appellant  to  abide  event, 
unless  plaintiff  stipulates  to  reduce  judgment 
as    entered,    including    interest,    costs,   etc,    to 

t  1,874.31 ;  in  whicli  event  judgment  as  so  modi- 
ed  and  order  affirmed,   without  costs. 


CORNWELL,  Respondent,  v.  EAST  ROOK- 
AWAY  FIRE  DEPARTMENT,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  January  26,  1906.)  Action  by 
Dirce  Cornwall,  by  Frank  W.  Cornwell,  her 
tuardian  ad  litem,  against  the  East  Rockaway 
E^ire  Department.  No  opinion.  The  motion  to 
set  aside  the  nominal  verdict  made  on  behalf 
of  the  defendant,  was  an  inadvertence  and  un- 
authorized. The  order  is  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  grant- 
ed, without  costs;  this  without  prejudice  to 
the  right  of  the  plaintiff  to  move  for  a  new 
trial   upon   the  minutes,   if   so   advised. 


f 


COX,  Appellant  t.  CLARKE  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Division, 
First  Department.  December  8,  1905.)  Action 
by  Fred  H.  Coz  against  Charles  E.  Clarke 
And  C.  Stein.  F.  H.  Cox,  in  pro.  per.  C.  Stein, 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disDarsemeats. 


CRAWFORD,  Respondent  v.  MANGER 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  2i), 
10(^.)  Action  by  Harry  S.  Crawford  against 
Philip  Manger  and  Augusta  Manger.  No  opin- 
ion. Judgment  of  the  Municipal  Court  affirmed, 
with  costs. 

CROWIiBT,  Appellant,  v.  CITY  OP  NBW 
YORK,  Respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department  January  12, 
1906.)  Action  by  George  R.  Crowley  against 
the  city  of  New  York.  No  opinion.  Judgment 
Affirmed,  with  costs. 


CCLIiEN.  Respondent  v.  nPTEGROVE  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  December  29, 
1903.)  Action  by  John  J.  Cullen  against  Wil- 
liam E.  Uptegrove  and  another.  No  opinon. 
Order  affirmed,  without  costs. 

CULLINAN.  Respondent  ▼•  SITAS  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  30,  1905.) 
Action  by  Patrick  W.  CuUinan  against  Eliza- 
beth Sitas  and  others.  F.  W.  Buermeyer,  for 
appellants.  H.  H.  Kellogg,  for  respondent  No 
opinion.    Order  affirmed  with  costs. 

CTIMMINGS,  AppeUantTv.  LADIES'  CATH- 
OLIC BENEV.  ASS'N,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
December  6,  1905.)  Action  by  Mary  Cum- 
mings  a^inst  the  Ladies'  Catholic  Benevolent 
Association.  No  opinion.  Judgment  affirmed, 
with  costs. 


CUSHMAN  &  DBNNISON  MFG.  CO.,  .\^ 
pellant  v.  CLIPPER  MFG.  CO.,  R«spondn:^ 

(Supreme  Court  Appellate  Division,  First  D.- 
mirtment  December  30,  1905.)  Action  by  tlr 
Cushman  &  Dennison  Manufacturing  Coiiipai.T 
against  the  Clipper  Mannfacturing  Compsc.T. 
C.  A.  Collin,  for  appellant  O.  W.  Jeffer; 
for-  respondent  No  opinion.  Judgment  as-: 
order  affirmed,  with  costs. 

DALEY,  Respondent,  v.  RATIGAN.  Apixi- 
lant  (Supreme  Court,  Appellate  Divi>i<>L 
Third  Department  January  8,  1906.)  Actic 
by  Marion  Daley,  an  infant  etc.,  by  her  gnarJ- 
ian  ad  litem,  against  Dennis  Ratigan.  No  np-x- 
ion.  Judgment  and  order  unanimously  affirms, 
with  costs. 

DALY,  Respondent,  v.  KISTBR,  Appellant 
(Supreme  Court  Appellate  Division,  Secoc: 
Department.  January  20,  190G. )  Action  t.> 
Esther  E.  Daly  against  EYederick  W.  Kistcr 
No  opinion.  Judgment  of  the  Municipal  Coor. 
affirmed,   with  costs. 

DALY,  Appellant,  v.  REINBLDT  et  aU  R^ 
spondents.  (Supreme  Court  Appellate  DIt:- 
sjon,  Second  Department.  January  12,  I'JLiJ 
Action  by  John  W.  Daly  against  Paul  F.  Beis- 
eldt  and  others.  No  opinion.  Motion  to  r«^ 
settle  and  amend  order  granted,  to  the  eitmt 
of  inserting  a  provision  that  the  decision  ws- 
made  upon  the  facts  as  well  as  upon  the  law. 

DAVISON,  Appellant,  v.  WELLS,  Sheriff. 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  29,  19(.Ci.  i 
Action  by  Charles  G.  Davison,  aa  receiver,  ctr.. 
against  J.  Sheridan  Wells,  as  sheriff  of  Suf- 
folk county.  No  opinion.  Motion  for  rearj^L- 
ment  granted,  and  motion  to  dismiss  app>vti 
from  order  set  down  for  the  first  day  of  the 
January  term. 

DERR,  Appellant,  v.  KEARNEY,  Respond 
ent.  (Supreme  Conit,  Appellate  Division.  First 
Department.  December  8,  190r».)  Action  b.T 
George  Derr  against  Patrick  H.  Kearney.  J. 
Mulholland,  for  appellant  J.  Fettretch.  i<x 
respondent 

PER  CURIAM.  Judgment  affirmed,  wiili 
costs.    See  93  N.  Y.  Supp.  1099. 

HOUGHTON,  J.,  dissenta. 

DEUTSCH  et  al..  Respondents,  v.  DAILY 
TRADE  RECORD  CO.,  Appellant  (Suprcit 
Court  Appellate  Division,  First  DepartmeaL 
December  8.  1905.)  Action  by  Samuel  Deuts>c4 
and  another  against  the  Daily  Trade  Becori' 
Company.  C.  H.  Broaa,  for  appellant  H.  C 
Burnstine,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs,  on  authority  of  Stni!!?- 
berg  V.  Tribune  Ass'n,  88  App.  Div.  589.  So  X. 
Y.  Supp.  259;  Id.,  178  N.  Y.  610.  70  N.  E. 
1110 — with  leave  to  defendant  to  withdraw  it- 
murrer  and  to  answer,  on  payment  of  costi  i« 
this  court  and  in  the  court  below. 


DIME  SAVINGS  BANK  OF  BROOKI.TSl 
.   MARSH   ct  al.   (Supreme  Court  Appellate 
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NTision.  Second  Department.  December  28, 
90S.)  Action  b;  the  Dime  Savings  Bank  of 
trooklyn  asalnat  Nathaniel  Marsh  and  others. 
Jo  opinion.  Order  affirmed,  with  $10  costs  and 
isbursements. 

DOMETYER  y.  HOES.  (Supreme  Court,  Ap- 
lellate  Division,  First  Department.  Dec.  15, 
903.)  Action  by  Charlotte  Domeyer  against 
Villiam  M.  Hoes.  Mo  opinion.  Motion  grant- 
d.  _____ 

EKJNOHUB,  Respondent,  ▼.  AMERICAN 
JRIDGB  CO.  OF  NEW  YORK.  Appellant. 
Supreme  Court,  Appellate  Division,  Fourth  De- 
lartment.  January  3,  1906.)  Action  by  Thom- 
.s  A.  Donohue  against  the  American  Bridge 
Tompany  of  New  York. 

PER  CTURIAM.  Judgment  and  order  af- 
inned,  with  costs. 

NASH,  J.,  dissents. 

DOSCHER,  Appellant,  t.  POTTS.  Bespond- 
nt.  (Supreme  (Jourt,  Appellate  Division,  First 
>epartment  December  8,  1905.)  Action  by 
;;harles  Doscber  against  Frederick  A.  Potts, 
IS  treasurer.  I.  N.  Miller,  for  appellant.  W. 
kl.  Seabury,  for  respondent.  No  opinion.  Jndg- 
aent  affirmed,  with  costs. 

I>OYLE,  Respondent,  v.  HOOAN  et  al.,  Ap- 
>ellants.  (Supreme  0>nrt,  Appellate  Division, 
<''irst  Department.  December  8,  1905.)  Action 
ly  John  Doyle  against  Charles  W.  Hogan  and 
mother.  C.  A.  Curtin,  for  appellants.  F.  D. 
rishel,  for  respondent.  No  opinion.  Judgment 
md  order  affirmed,  with  costs. 

DRISCOLL,  Respondent,  r.  INTERURBAN 
ST.  RY.  CO.,  Appellant.  (Supreme  Court,  Ap- 
)ellate  Division,  First  Department.  January 
26, 1906.)  Action  by  Humphrey  Driscoll  against 
be  Interurban  Street  Railway  Company.  B. 
3.  Ames,  for  appellant  H.  W.  Unger,  for  r«- 
ipondent.  No  opinion.  Judgment  and  order  af- 
irmed,  with  costs. 

DRIS(X>LL,  Appellant,  v.  NEW  YORK  & 
2.  G.  RY.  (X).,  Respondent.  (Supreme  Ourt, 
\.ppellate  Division,  Second  Department.  Jan- 
lary  28,  1906.)  Action  by  John  B.  Driscoll 
igalnst  the  New  York  &  Queens  County  Rail- 
vay  Company.  No  opinion.  Judgment  and  or- 
ler  of  the  County  Court  of  Queens  County  nnan- 
mously  affirmed,  with  costs. 

DUNN.  Respondent,  v.  INTERURBAN  ST. 
J.Y.  CO.,  Appellant.  (Supreme  Court,  Appel- 
ate Division,  First  Department.  December  22, 
.905.)  Action  by  James  J.  Dunn  against  the 
.nterurban  Street  Railway  Company.  B.  H. 
i.ines,  for  appellant  G.  W.  Smith,  for  respond- 
ent. No  opinion.  Judgment  and  order  affirmed, 
eith  costs. 

DUNN,  Respondent,  v.  INTERURBAN  ST. 
iY.  CO.,  Appellant  (Supreme  Court  Appel- 
ate Division,  First  Department  December 
to,  1905.)    Action  by  James  J.  Dunn  against 


the  Interurban  Street  Balliray  Oompony.  B. 
H.  Ames,  for  appellant  G.  W.  Smith,  for  re- 
spondent Mo  opinion.  Order  affirmed,  with 
costs. 

DUPIONAG  et  al.  ▼.  FRIEDMAN  et  al. 
(Supreme  Ourt.  Appellate  Division,  First  De- 
partment December  30,  1905.)  Action  by  Ro- 
sa H.  S.  Dupignac  and  others  against  William 
Friedman  and  others.  P.  J.  McCook,  for  ap- 
pellants. R.  H.  Lyon,  for  respondents.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs. 

DWIGHT  V.  LAWRENCE.  (Supreme  Court 
Appellate  Division,  First  Department  No- 
vember 17,  1905.)  Action  by  Julia  S.  Dwight 
against  Samuel  B.  Lawrence.  No  opinion.  Mo- 
tion denied. 

DWYER,  Appellant,  y.  GEARIN,  (Comptrol- 
ler, Respondent  (Supreme  Conrt  Appellate 
Division,  Third  Department.  January  8,  1906.) 
In  the  matter  of  the  application  of  Thomas  H. 
Dwyer,  for  a  writ  of  mandamus  against  Wil- 
liam H.  Oearin,  as  comptroller  of  the  city  of 
Troy. 

PER  (CURIAM.    Order  afflrmed,  with  costs. 

KELLOGO,  J.,  dissents. 


DWYER,  Respondent,  y.  SEELEY  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  December  8,  1905.) 
Action  by  Edward  L.  Dwyer  against  Edward  A. 
Seeley  and  another.  L.  Squires,  for  appellants. 
W.  J.  Dawley,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


DYHR,  Respondent,  y.  BUSH  CO.,  Limited, 
et  al.,  Appellants.  (Supreme  Cionrt,  Appellate 
Division,  Second  Department  January  12, 
1906.)  Action  by  Jens  Peter  Dyhr  against  the 
Bush  Company,  Limited,  and  the  Scandinavian- 
American  Line. 

PER  CUBIAM.  Judgment  and  order  af- 
firmed, with  costs. 

JENKS,  J.,  dissents. 

EASTMAN  KODAK  CO.,  Appellant  y. 
LEWIS,  Respondent.  (Supreme  Ciourt  Appel- 
late Division,  First  Department  February  9, 
1906.)  Action  by  the  Eastman  Kodak  Compa> 
ny  against  Julius  L.  Lewis.  W.  B.  Phitlpp, 
for  appellant  E.  G.  Stevens,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

EDISON,  Appellant  y.  INTBRUBBAM  ST. 
RY.  CO.,  Respondent  (Supreme  0>urt  Appel- 
late Division,  First  Department  January  26, 
1906.)  Action  by  Philip  Edison  against  the 
Interurban  Street  Railway  Company.  C.  Gold- 
zier,  for  appellant  B.  H.  Ames,  for  respondent 
No  opinion.    Judgment  affirmed,  with  costs. 


EDMONDS,  Appellant  y.  ATTUCK  MUSIC 
PUB.  <X>.,  Respondent    (Supreme  Court  Ap- 
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8,  1906.)  Action  br  Bhepard  N. 
ngainst  tne  Attack  Mtisic  nblishing  Company, 
A.  Beekman,  for  appellant  W.  H.  Smith,  for 
reepondent.  No  opinion.  Order  affirmed,  with 
|10  costs  and  disbaraementa. 

EHRICH  ▼.  GRANT.  (Supreme  Coart,  Ap- 
pellate Division,  First  Department.  March  2, 
1906.)  Action  br  Samael  W.  Ehrieh  against 
Hugh  J.  Grant.  No  opinioii.  Motion  denied, 
wit£  $10  costs.    Order  filed. 

EliLENBOGEN,  Respondent,  .  v.  TBOR 
IRON   CX).,   Appellant.    (Supreme  Court,   Ap- 

gellate  IMvision,  First  Department.  December 
,  1905.)  Action  by  Samael  E.  Ellenbogen 
against  the  Thor  Iron  Company.  W.  O.  Camp- 
bell, for  appellant.  A.  S.  Marcoflon,  for  re- 
spondent. No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

BI/rON  et  al.,  Respmdanti,  r.  HILL  et  al.. 
Appellants.  (Supreme  Conrt,  AjqwUate  Divi- 
sion, First  Department  January  26,  1906.) 
Action  by  Albert  Elton  and  others  against  Gns- 
tave  Hill  and  others.  3.  3.  Sullivan,  for  appel- 
lants. M.  O.  Katz,  for  respondents.  No  opin- 
ion.   Judgment  and  order  affinned,  with  costs. 

ERNST  et  al.  v.  BMOTT.  (Supreme  Court, 
Appellate  Division,  First  Department.  January 
12,  1906.)  Action  by  Moritz  L.  Ernst  and 
others  against  James  T.  Emott  Impleaded.  No 
opinion.  Motion  granted,  on  conditions  stated 
in  memorandum  per  curiam. 

ERNST  et  al.  v.  STRAUSS.  (Supreme 
Court,  Appellate  Division,  First  Department 
January  12,  1906.)  Action  by  Moritz  L.  Ernst 
and  others  against  David  J.  Strauss.  No  opin- 
ion. Motion  granted,  on  conditions  stated  In 
memorandum  per  curiam. 

FABER,  Appellant  v.  BRITISH  ft  FOR- 
EIGN MARINE  INS.  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  8,  1905.)  Action. by  Eberbard 
Faber  against  the  British  &  Forei^  Marine 
Insurance  Company.  H.  D.  Baldwin,  for  ap- 
pellant John  Notman,  for  respondent  No 
opinion.    Judgm«it  and  order  affirmed. 

PALVBT,  Respondent,  v.  WOOLNER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  December  30.  190.'5,)  Ac- 
tion by  James  V.  Falvey  against  Samuel  Wool- 
ner.  A.  S.  Austrian,  for  appellant.  H.  L. 
Scheuerman,  for  respondent  No  opinion. 
Judgment  and  orders  affirmed. 

FARRELL,  Appellant  ▼.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
January  5,  1906.)  Action  by  John  Farrell 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  the  authority  of 
Corbett  v.  Gibson,   18  Hun,  49. 


FAR  ROCKAWAT   BANK.   Respondent  v. 
SMITH   et  al..  Appellants.    (Supreme    Court, 


Appellata  Division,  Second  Department.  De- 
cember 20,  1006.)  Action  by  Far  Rockawv 
Bank  against  George  W.  Smitii  and  Franklin  C 
Norton.  No  opinion.  Judgment  affirmed,  witk 
oosta. 

FAT,  Respondent  v.  MOOSE  RTVUR  LOl- 
BER  (JO.,  Appellant  (Supreme  Cooit,  Appf> 
late  Division,  Fourth  Department  January  3. 
1906.)  Action  by  CSiarles  Fay,  by  gaanUan. 
etc.,  against  the  Moose  River  Lomlier  Companv. 

PER  CURIAM.  Jadgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  tb« 
appellant  to  abide  tibe  event  npon  tbe  law  and 
facts,  unless  tbe  plaintiff  stipulates  to  reduce 
the  verdict  to  the  sum  of  $1,500.  as  of  the  dace 
of  the  rendition  thereof,  in  which  event  tli« 
judgment  is  modified  accordingly,  and,  as  thu 
modified,  the  Judgment  and  the  order  denjinf 
motion  for  a  new  trial  are  affirmed,  witbo&t 
costs  of  this  appeal  to  either  party. 

FERDINAND  HOSCH  CO.,  Resjiondent  v. 
CITY  OF  NEW  YORK,  Appellant.  (Bni»CTe 
Oonrt  Appellate  Division,  Second  Department 
January  12,  1906.)  Action  by  tlie  Ferdinacd 
Hosch  Company  against  the  cii^  of  New  Vort 
No  <»>ittIon.  Motion  for  leave  to  perfect  ap- 
peal denied,  with  costs. 

FERGUSON  V.  RABINOWITZ.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  12,  1906.)  Action  by  Benjamin  Fer- 
pson  against  Abraham  Rabinowltx.  No  opin- 
ion. Motion  granted  so  far  as  to  dismiss  ap- 
peal, with  $10  costs. 

FINUCAN,  Apnellant  v.  RAMSDEN  et  bL. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  January  26,  19C»l> 
Action  by  Thomas  Finucan  against  Thomas  T. 
Ramsden  and  others.  No  opinion.  Jadgment 
and  order  affirmed,  with  costs. 

FIRST  NAT.  BANK  OF  CITY  OF  BROOK 
LYN,  Respondent  v.  GRIDLEY,  Appellant  eC 

aL  (Supreme  Court,  Appellate  Division.  S<v- 
ond  Department  January  26,  1906.)  Action 
by  the  First  National  Bank  of  the  City  of 
Brooklyn  against  Helen  N.  Grldley,  impleaded, 
etc.  No  opinion.  Reargument  ordered,  and 
case  set  down  for  Tnesday  March  13,  1906. 

In  re  FISCHER.  (Supreme  Court,  Appdl»t» 
Division.  Second  Department  December  2?. 
1905.)  In  the  matter  of  the  judicial  settlement 
of  the  account  of  William  H.  Fischer,  as  exero- 
tor.  etc.,  of  John  K.  Fischer, ,  deceased.  Nn 
opinion.  Decree  of  the  Surrogate's  Court  of 
Kings  county  affirmed,  with  costs. 

FISCHER  V.  FISCHER  et  al.  (Suprem* 
Court,  Appellate  Division,  First  Department. 
December  30,  1905.)  Action  by  Edna  Fischer 
against  Henry  Fischer  and  others.  No  opinioc. 
Motion  denied,  upon  payment  of  $10  costs,  aiki 
on  payment  of  an  additional  $10  respondents 
have  leave  to  apply  to  tbe  court  below  to  open 
default,  and,  upon  failure  to  do  so  prompt- 
ly, leave  given  to  appellant  to  renew  motion  to 
dismiss. 
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FITTER  et  al.,  Respondents,  t.  MORONEY 
t  al.,  Amellants.  (Supreme  Court,  Appellate 
>iyi8ion,  First  Department.  February  9,  1906.) 
iction  by  Helene  Fitter  and  another  against 
Mward  Moroney  and  others.  W.  C.  Rosen- 
erg,  for  appellants.  L.  L.  Delafield,  for  re- 
pondents.  No  opinion.  Order  affirmed,  with 
10  costs  and  disbursements. 


F.  J.  EMMERICH  CO.  v.  SliOANB.  (Su- 
reme  Court,  Appellate  Division,  First  Depart' 
lent.  January  22,  1906.^  Action  by  the  F.  J. 
Imtnericb  Company  against  W.  &  J.  Sloane. 
lo  opinion.    Motion   granted. 

FLOOD,  Respondent,  t.  PATTON,  Appellant 
Supreme  Court,  Appellate  Division,  First  De- 
artment.  January  26,  1906.)  Action  by  Ber- 
ard  Flood  against  James  6.  Patton.  H. 
leeves,  for  appellant.  P.  S.  Menken,  for  re- 
[)ondent.  No  opinion.  Judgment  and  order  af- 
rmed,  with  costs. 

FOGARTT,  Appellant,  v.  GENERAL  CHEM- 
CAL  CO.,  Respondent.  FLEMING,  Appel- 
mt,  ▼.  SAME.  (Supreme  Court,  Appellate 
tivision.  Second  Department.  December  29, 
!>rt.").)  Actions  by  Patrick  Fogarty  and  John 
leming  against  the  General  Chemical  Oom- 
any. 

PER  CURIAM.  Judgment  and  order  in 
ich  case  reversed,  and  new  trial  granted,  costs 
>  abide  the  event,  for  error  at  folio  231  of  the 
ise  on  appeal,  in  instructing  the  jury  that 
ley  could  not  find  for  the  plainti^,  unless 
ley  found  that  the  hooks  in  question  were  bent 
r  broken.  This  instruction  in  our  judgment 
mited  the  issue  to  a  narrower  compass  than 
as  permissible  under  the  pleadings  and  proof. 

FOLEY  y.  LEHIGH  VALLEY  R.  CO.  (Su- 
remc  Court,  Appellate  Division,  First  Depart- 
lent.  January  12,  1906.)  Action  by  Michael 
.  Foley  against  the  Lenigh  Valley  Railroad 
ompany.  No  opinion.  Motion  denied,  with 
10  costs. 

FOLLBTT,  Respondent,  v.  CITY  OF  NEW 
ORK,  Appellant.  (Supreme  Court,  Appellate 
livision.  Second  Department.  January  12, 
306.)  Action  by  Walter  Follett  against  the 
ty  of  New  York.  No  opinion.  Motion  for 
ave  to  perfect  appeal  denied,  with  costs. 

FRANK  L.  FISHER  CO.  v.  WOODS.  (Sn- 
reme  Court,  Appellate  Division,  First  Depart- 
!'.-nt.  January  12,  1906.)  Action  by  the  Frank 
:.  Fisher  (Company  against  Robert  L.  Woods, 
lo  opinion.  Motion  for  leave  to  go  to  the 
ourt  of  Appeals  granted. 

PRBESE,  Respondent,  v.  INTERURBAN 
T.  R.  CO.,  Appellant.  (Supreme  Court,  Ap- 
ellatp  Division,  First  Department.  December 
,  1905.)  Action  by  Charles  F.  Freese  againsi 
le  Interurban  Street  Railroad  Company.  B. 
r.  Ames,  for  appellant.  J.  McBrien,  for  re- 
pondent  No  opinion.  Judgment  and  order 
ffirmed,  with  costs. 


FRIEDMAN,  Respondent,  v.  RAMON  HO- 
TEL CO.,  Appellant  (Supreme  Court,  Appel- 
lee Division,  First  Department.  February  9, 
W06.)  Action  by  Amalia  Friedman  against  the 
Ramon  "Hotel  (Company,  impleaded.  A.  U.  Zinke, 
for  appellant  G.  H.  Taylor,  Jr.,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

In  re  FOX.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  29.  1905.) 
In  the  matter  of  the  application  of  Margaret 
M.  Fox  in  behalf  of  Edward  J.  Russell  for  writs 
of  habeas  corpus  and  certiorari,  etc.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

FOX  et  al.,  Respondent,  v.  NORTON  &  DAL- 
TON  CONTRACTING  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment January  26,  1906.)  Action  by  John 
Fox  and  another  against  the  Norton  &  Dalton 
Contracting  Company.  F.  L  Taylor,  for  ap- 
pellant. E.  Bushe,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs. 

FRANK  L.  FISHER  CO.,  Appellant  v. 
WOODS,  Respondent.  (Supreme  Court.  Appel- 
late Division,  First  Department  December  8, 
1905.)  Action  by  Frank  L.  Fisher  Company 
against  Robert  L.  Woods.  J.  H.  Hull,  for  ap- 
pellant J.  T.  Sackett,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs,  on 
Whiteley  v.  Terry,  83  App.  Div.  197.  82  N.  Y. 
Supp.  89. 

FRBY,  Respondent  v.  NATIONAL  BRIDGE 
SUPPLY  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Decem- 
ber 29,  1905.)  Action  by  William  J.  Frey 
against  the  National  Bridge  Supply  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 


FRIEDMANN,  Respondent,  v.  DE  RIVERA, 
Appellant  (Supreme  (3onrt  Appellate  Divi- 
sion, First  Department  December  8,  1905.) 
Action  by  Amalia  Friedmann  against  William 
J.  De  Rivera,  etc.  J.  M.  Keatinge,  for  appel- 
lant G.  H.  Taylor,  Jr.,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

FRIEDMANN,  Respondent,  v.  RAMON  HO- 
TEL CO.  et  al..  Appellants.  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 8,  1905.)  Action  by  Amalia  Friedmann 
against  the  Ramon  Hotel  Company  and  others. 
A.  U.  Zinke,  for  appellants.  6.  H.  Taylor,  Jr. 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

In  re  FROMENT  et  al.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  January 
26,  1906.)  In  the  matter  of  the  application  of 
Frank  L.  Froment  and  another,  etc  No  opin- 
ion. Order  resettled,  so  as  to  grant  costs  of  the 
appeal  as  well  as  costs  on  the  dismissal  of  the 
proceeding. 
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FULFORl>,  App<>niint,  t.  LANGLET,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Third  Department.  December  5,  1903.)  Ac- 
tion by  Ttiomas  B.  Fulford  against  Sarah  J. 
Todd  Langley.  No  opinion.  Judgment  unani- 
mously affirmed,  with  costs. 

FULMER,  Appellant,  ▼.  FULMER,  Respond- 
ent. (Supreme  (5ourt,  Appellate  Division,  Sec- 
ond Department.  December  29,  190S.)  Action 
by  Chester  B.  Fulmer  against  (3race  M.  Fulmer. 

PER  CURIAM.  Order  modified,  by  reducing 
the  allowance  for  counsel  fee  to  the  sum  of 
$500,  and,  as  modified,  affirmed,  without  coats. 

WOODWARD,  J.,  dissents. 

OAOE  T.  CITY  OF  NEW  YORK  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  22,  1906.)  Action  by  Peter  A. 
Oage  against  the  city  of  New  York  and  others. 
No  opinion.  Motion  to  certify  questions  to  the 
0>nrt  of  Appeals  denied,  with  $10  costs,  and 
motion  to  resettle  order  granted. 

In  re  GALL.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  29, 
1905.)  In  the  matter  of  the  judicial  settlement 
of  the  account  of  Amelia  Gall,  as  administra- 
trix, etc    No  opinion.    Motion  granted. 

GALLAGHER,  Respondent,  t.  NEWMAN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  9.  1906.) 
Action  by  Annie  Gallagher,  as  administratrix, 
against  Edgar  B.  Newman.  L.  S.  Garrere,  for 
appellant.  J.  A.  Allen,  for  respondent.  No 
opinion.    Order  affirmed,  with  costs. 

GALLAGHER,  Respondent,  v.  TDITB  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  December  8,  1905.) 
Action  by  Margaret  Gallagher  against  Thomas 
W.  Tuite,  individually  and  as  administrator, 
etc.,  of   Bridget   Dillon,  deceased,  and   others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

BARTLETT  and  MILLER,  JJ.,  dissent 


OAYARD  et  al..  Respondents,  ▼.  TEXAS 
CRUDE  OIL  &  MININ(f  CO.  et  al..  Appellants 
(four  cases).  (Supreme  C^urt,  Appellate  Divi- 
sion, First  Department  .December  8,  1905.) 
Actions  by  Julius  Caj'ard  and  others  against 
the  Texas  Crude  Oil  &  Mining  Company  and 
others.  H.  H.  Niemann,  for  appellants.  Wi  G. 
Low,  for  respondents.  No  opinion.  Judgments 
affirmed,  with  costs,  with  leave  to  defendant  to 
withdraw  demurrers  and  to  answer,  on  payment 
of  costs  in  this  court  and  in  the  court  below. 


GEDNEY  V.  SIAS  et  al.  (Supreme  Couri, 
Appellate  Division,  First  Department.  Decem- 
ber 15,  190.5.)  Action  by  Mary  B.  Gedney 
against  Arthur  W.  Sias  and  others.  No  opinion. 
Motion  denied,  on  appellant  paying  $10  costo 
and  stipulating  to  be  ready  for  January  term. 


GEIN  V.  LITTLE.    (Supreme  Court  Appel- 
late Division,  First  Department    December  8, 


1905J  Action  by  Louis  Geln  asafnst  Willisa 
M.  Little.  No  opinion.  Motion  denied,  witi 
$10  costs. 

GENET  T.  PRESIDENT,  ETC,  DEU- 
WARB  &  H.  CANAL  CO.  (Supreme  Coun. 
Appellate  Division,  First  Department.  Janoa.-r 
12,  IQCXS.)  Action  by  Augusta  G.  Grenet  Bsninn 
the  president,  etc.,  of  the  Delaware  &  Hu6-^a 
(Tanal  (Tompany.  No  opinion.  Motion  denied, 
with  $10  costs. 


GIBBS.  Respondent  v.  UNION  RX-  CO.  OF 
NEW  YORK,  Appellant    (Supreme  Coart.  Ay- 

rllate  Division,  First  Department  Deceml'^r 
19050  Action  by  Mary  J.  Gibbs  against  tt> 
Union  Railway  Oimpany  of  New  Tork.  R  H. 
Ames,  for  appellant  C.  Caldwell,  for  re- 
spondent No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

GIBSON,  Respondent,  r.  STENTON  et  aL 
Appellants.  (Supreme  Court  Appellate  Dir:- 
sion.  First  Department  December  30,  1905.) 
Action  by  Burton  W.  Gibson  against  Louisa  M. 
Stenton  and  others.  W.  A.  Boyd,  for  appellants. 
A.  E.  Blackmar,  for  respondent  No  opinioa. 
Interlocutory  judgment  affirmed,  witb  costs. 

OLASER  r.  HOME  INS.  (X>.  (Suprone 
Court  Appellate  Division,  First  Department 
December  30,  1905.)  Action  by  Joseph  Glaaer 
against  the  Home  Insurance  Company.  No 
opinion.  Upon  filing  usual  stipulation  for 
judgment  absolute,  motion  granted. 

OLEIGH,  Respondent  ▼■  COBB,  Appellant 
(Supreme  Court,  Appellate  Division,  Secooil 
Department  December  29,  1905.)  Action  by 
Harry  Gleich  against  Jacob  L.  Cobb.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


GLOBE  &  RUTGERS  FIRE  INS.  CO.  v. 
ROBBINS  &  MYERS  <X).  (Saiareme  Court. 
Appellate  Division,  First  Department  Janu- 
ary 22,  1900.)  Action  by  the  Globe  &  Rutg^re 
Fire  Insurance  CJompany  against  the  Rc'>bin5 
&  Myers  Company.  No  opinion.  Motion  de- 
nied, with  $10  costs. 

GOLDMARK  v.  SEACOA8T  PACKING 
CO.  (Supreme  CJourt  Appellate  Division,  Fiirt 
Department.  December  8,  1905.)  Action  h; 
Ralph  W.  Goldmark  against  the  Seacoast  Pack- 
ing Company.  No  opinion.  Rasubmiauon  of 
motion  ordered. 

(30LDMARK  et  al..  Respondents,  t.  SEA- 
CoAST  PACKING  CO.,  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  22,  1905.)  Action  b; 
RaJph  W.  Goldmark  and  others  against  the 
Seacoast  Packing  Company  and  others.  No 
opinion.    Motion  denied,  with  $10  costs. 


GOODMAN,  Respondent,  ▼.  MAZB,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department.  February  9,  1906.)  Action  by 
Martin  M.  Goodman  a!gainst  Montgomery  Maze. 
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EV.  N.  Cohen,  for  appellant.  J.  E.  Duress,  for 
'eapondent.  No  opinion.  Order  affirmed,  with 
>10  costs  and  diabursements. 

GOTT,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  Co.,  Appellant  (Supreme 
Jourt,  Appellate  Division,  Second  Department. 
Fanuary  26,  1006.)  Action  by  Edward  A.  Gott 
igainat  the  Brooklyn  Heights  Railroad  Com- 
>any.  No  opinion.  Motion  to  resettle  order 
lenied. 

GRACE.  Respondent,  y.  VACAS-8AN  MAR- 
JoiS  MIN.  &  MILL.  CO.,  Appellant.  (Su- 
>reme  Court,  Appelate  Division,  Second  De- 
>nrtmenL  December  29,  1905.)  Action  by 
tVilliam  J.  Grace  against  the  Vacaa-San  Mar- 
>os  Mining  &  Milling  Company.  No  opinion. 
Fudgment  of  the  Municipal  0»urt  affirmed,  with 

!OSts. 


GREGORY,  Respondent,  ▼.  BLMIRA  WAT- 
OR,  LIGHT  &  R.  CO.,  Appellant  (Supreme 
7ourt  Appellate  Division,  Third  Department. 
Tanuary  8,  1006.)  Action  by  Chester  H.  Greg- 
try  against  the  Elmira  Water,  Liight  &  Rail- 
'oad  Company.    No  opinion.    Motion  granted. 


GROH,  Respondent,  v.  FLAMMER,  Appel- 
ant (Supreme  Court  Appellate  Division, 
^''irst  Department  December  8,  1905.)  Action 
>y  Julia  A.  Groh,  individually,  etc.,  against  J. 
i«orge  Flammer.  T.  F.  Keoeh,  for  appellant 
V.  I.  Elkus,  for  respondent  No  opinion.  Judg- 
nent  affirmed,  with  costs,  with  leave  to  de- 
fendant to  withdraw  demurrer  and  to  answer 
>n  payment  of  costs  in  this  court  and  in  the 
rourt  below. 

In  re  GROPPB.  (Supreme  Court,  Appellate 
Division,  Second  Department  January  28, 
lOOC.)  In  the  matter  of  the  application  of 
Francis  Groppe  for  letters  of  administration 
vith  the  will  annexed  of  the  goods,  chattels, 
ind  credits  which  were  of  John  Groppe,  de- 
■eased.  No  opinion.  Decree  of  the  Surrogate's 
ISourt  of  Kings  county  affirmed,  with  costs. 

GRUENSTEIN  r.  GURLET.  (Supreme 
;;;ourt  Appellate  Division,  First  Department, 
klarcb  2,  1906.)  Action  by  Moritz  Gruenstein 
igainst  George  B.  Gurley.  No  opinion.  Motion 
lenied  on  terms  stated  in  order.    Order  filed. 

GT7ITERMAN  et  al..  Appellants,  v.  ECLIPSE 
tIFG.  Co.,  Respondent.  (Supreme  Court  Ap- 
>ellnte  Division,  First  Department  December 
!,  1905.)  Action  by  Sigmund  Guiterman  and 
tthers  against  the  Eclipse  Manufacturing  Com- 
>any.  B.  Masten,  for  appellants.  J.  S.  Shep- 
>ara,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs. 

GUTH,  Respondent  v.  BARTH,  Appellant. 
Supreme  Court,  Appellate  Division,  Second 
Department  December  29,  1905.)  Action  by 
klinnie  Guth  again<!t  Joseph  Bartb,  sued  as 
Tohn  Barth.  No  opinion.  Judgment  of  the  Mu- 
licipal  C!ourt  unanimously  affirmed,  witii  costs. 


GUTH,  Respondent,  r.  BARTB!,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  January  26,  1906.)  Action  by 
Minnie  Guth  against  Josnth  Bartb.  No  opin- 
ion.   Motion  for  a  stay  denied. 

G  WYNNE,  Appellant,  v.  ALTONW^OOD 
PARK  CO.  OF  NEW  YORK,  Respondent 
(Supreme  Court  Appellate  Division,  Second 
Departinrnt  January  26,  1906.)  Action  by 
Robert  Gwynne,  Jr.,  against  the  Altonwood 
Park  Company  of  New  York.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 


HALE,  Appellant  v.  WORSTELL  et  al.. 
Respondents.  (Supreme  (3ourt  Appellate  Divi- 
sion, Second  Department  December  29,  lOOTt.) 
Action  by  William  H.  Hale  against  John  P. 
Worstell  and  Joseph  P.  McNamara,  inpleaded 
with  others. 

PER  CURIAM.  We  think  there  was  power 
at  the  Special  Term  to  make  the  order  appealed 
from,  but  that  the  discretion  was  not  judiciously 
exercised  in  this  case.  No  injury  can  occur  by 
respecting  the  judgment  of  the  Special  Term 
and  of  this  court  pending  the  appeal  to  the 
Court  of  Appeals,  and  it  does  not  appear  to 
us  as  a  proper  case  for  suspending  its  opera- 
tion. Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  costs.  See 
05  N.  y.   Supp.  485. 

In  re  HALL.  (Supreme  Court  Appellate 
Division,  Third  Department  January  16, 
1906.)  In  the  matter  of  the  application  of 
Wilton  Avedis  Hall  for  admission  to  practice 
as  an  attorney  and  counselor  at  law.  No  opin- 
ion.   Motion  granted. 


HAMILTON,  Appellant  v.  8CHER,  Re- 
spondent (Supreme  Oourt,  Appellate  Division, 
Second  Department  December  29,  1905.)  Ac- 
tion by  Frederick  J.  H«milton  against  Wolf 
Scher.  No  opinion.  Judgment  of  the  Munici- 
pal  Ck>urt  unanimously  affirmed,  with  costs. 


HAND,  Respondent  v.  EGBERT,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. January  26,  190<1.)  Action  bv  E. 
Alexander  Hand  against  George  W.  Egbert 
No  opinion.  Judgment  and  order  of  the  County 
Conrt  of   Kings   county   affirmed,    with   coats. 

HANLON,  Respondent,  ▼.  CENTRAL  R.  CO. 
OF  NEW  JERSEY,  Appellant.  (Supremo 
Court,  Appellate  Division,  Second  Department. 
December  29,  1905.)  Action  by  Margaret  E. 
Hanlon  against  the  Central  Railroad  Company 
of  New  Jersey.  No  opinion.  Judgment  and  or- 
der unanimously  affirmed,  with  costs. 

HANLON,  Respondent  v.  CENTRAL  B.  CO. 
OF  NEW  JERSEY.  Appellant  (Supreme 
CotiPt,  Appellate  Division,  Second  Department. 
January  26.  1906.)  Action  by  Margaret  E. 
Hanlon  against  the  Central  Railroad  CJompany 
of  New  Jersey.  No  opinion.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied. 

HANNAN.  Respondent,  v.  BOLDIJT  Appel- 
lant   (Supreme    Court,     Appellate     Division, 
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Second  Department.  January  10,  1906.)  Ac- 
tion by  William  F.  Hannan  against  Kate  B. 
Boldin.  No  opinion.  Judgment  affirmed,  with 
costs. 


HARBECK  et  al.,  Respondents,  v.  TOBIN, 
Appellant.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  10,  1906.)  Ac- 
tion by  Henry  Harbeck  and  another  against 
John  J.  Tobin.  Jli.  Leo,  for  appellant  A.  S. 
Brown,  for  respondents.  No  opiuion.  Jadg- 
nient  and  order  afDrmed,  with  costs. 


HARDENBROOK.  Respondent,  ▼.  NEW 
YOKK  CITY  RY.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division.  Second  Department. 
December  29,  1905.)  Action  by  Frank  M. 
Hardcnbrook  against  the  New  York  Citr  Bail- 
way  Company. 

PER  CURIAM.  The  confused  state  of 
this  record  makes  it  impossible  to  understand  in 
what  form  the  learned  trial  justice  intended  to 
settle  the  case  on  appeal.  It  Is  therefore  proper 
that  it  should  go  back  to  him  for  a  resettlement. 
The  order  appealed  from  is  reversed,  and  the 
case  on  appeal  remitted  for  resettlement,  with- 
out costs. 


HASTE.  Respondent,  v.  NEW  YORK  &  H. 
R.  CO.  et  al..  Appellants,  ( Snpreme  Court,  Ap- 
pellate Division.  First  Department.  December 
8,  1905.)  Action  by  Christian  Haste  against  the 
New  York  &  Harlem  Railroad  Company  and 
another.  A.  S.  Lyman,  for  appellants.  J.  C. 
Bnshby.  for  respondent.  No  opiniou.  Judgment 
atUrmed,  with  costs. 

HATTON  et  a.\..  Respondents,  t.  SUPREME 
COUNCIL  CATHOLIC.  BENEV.  LEGION. 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  December  29,  190.>.)  Ac- 
tion by  Patrick  J.  Hatton  and  Charlotte  A. 
Carey  against  the  Supreme  Council  Catholic 
Benevolent  Legion.  No  opinion.  Judgment 
affirmed,  with  costs,  ou  the  authority  of  Beach 
V.  Supreme  Tent  K.  of  M.,  177  N.  Y.  100,  69 
N.  B.  281.  

HAUBNER,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO..  Appellant.  (Sup,  erne  Conrt, 
Appellate  Division,  First  Department.  Feb- 
ruary 0,  1900.)  Action  by  Emily  8.  •  Haubner 
against  the  Metropolitan  Street  llnilway  Com- 
pany. B.  H.  Ames,  for  appellant.  J.  A.  Hodge, 
for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

INGRAHAM  and  CLARKE,  JJ.,  dissent 


HAVILAND,  Resiiondeut,  t.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
December  29,  lOOTi.)  Action  by  James  W. 
Haviland,  as  administrator,  etc.,  of  Elizabeth 
J.  Haviland,  deceased,  against  the  Brooklyn 
Heights  Itailroad  Company.  No  opinion.  Judg- 
ment of  the  Municipal  (kiurt  affirmed,  with 
costs. 


HAYEIS  V.  SAYBRS.  (Snpreme  Onrt  Ap- 
pellate Division,  First  Department.  DeeeniKrt 
13,  1905.)  .\ction  by  Idnliau  C.  Hayes  aeaic** 
Henry  G.  Sayers.  No  opiniou.  Motion  granted. 
80  far   as  to  dismiss  appeal,   with  $l>*  cwts. 

HAYWARD,  Respondent,  v.  INTKRrRB.\N 

ST.  RY.  CO.,  Appellant    (Snpreme  Court.  .\;- 

?ellate  Division,  First  Department.  Deivic'tfr 
5,  1905.)  Action  by  Frederick  Hayiiari 
against  the  Interurban  Street  Railway  «".-,- 
pany.  B.  H.  Ames,  for  appellant.  D.  L.  \^'-:i, 
for  respondent  No  opinion.  Judgment  and  or 
der  atHrmed,  with  costs. 

HEALY.  Respondent,  v.  MALCOLM.  Appel- 
lant. (Supreme  Court.  Appellate  Division.  J1r?t 
Department  December  8,  liJOo.)  Aition  t; 
Thomas  A  Healy  against  Janet  T.  MaUi-liu. 
E.  W.  S.  Johnston,  for  appellant  P.  M.  KrK:. 
for  respondent  No  opiniou.  Judgment  tBra- 
ed,  with  costs. 

HECK,  Respondent,  v.  NEW  YORK  CEXT. 
&  H.  R.  R.  CO.,  Appellant  (Supreme  C-  nr. 
Appellate  Division,  Third  Department.  Dewrr- 
ber  5,  1005.)  Action  by  George  Heck  aga.-;  • 
the  New  York  Central  &  Hudson  River  Ka.! 
road    0>mpany.    No    opinion.    Motion    deni^!. 

HELLER  V.  METHNER,  et  aL  (Supreme 
Court  Appellate  Division.  First  Departmrf/ 
January  12,  liHX).)  Action  by  Abralinm  A.  H*.- 
ler  against  William  Kiethner  and  another.  No 
opinion.  Motion  granted,  so  far  as  to  dismis 
appeal,  with  $10  costs. 

HERTZEL,  Respondent,  t.  WKSTCHEST- 
ER  ELECTRIC  R.  CO.,  .\ppellant.  (Suprene 
(jourt.  Appellate  Division.  Second  Departn-est. 
December  29,  1905.)  Action  by  Erdwin  '! 
Hertzel  against  the  Westcheeter  Electric  Ra.l- 
road  Company.  No  opinion.  Judcmeut  of  t!» 
City  (iourt  of  Mt  Vernon  modified,  by  ftrik- 
ing  out  the  provision  for  an  extra  allowan<.«  : 
the  ground  of  want  of  authority  in  the  tri. 
court  to  grant  the  same,  and  judgment,  as  r:'-  '.'.- 
&ed.  and  order,  unanimously  affirmed,  withu:: 
costs. 


In  re  HESTER  ST.  SCHOOL  SITE.  (?«- 
preme  Court,  Appellate  Division,  First  I>e[>s-- 
ment  January  22,  19*)*i. )  In  the  mattrr  '  f 
the  Hester  Street  school  site.  No  opioiaL. 
lieference  ordered. 

HEWSEY  T.  QUEENS  BOROrCH  f;.^^^ 

CO.  (Snpreme  Court,  Appellate  Divisinn.  K  -'t 
Department.  December  15,  VM&.  >  .\<-:-,c 
by  Mary  A.  Hewsey  against  the  •Queens  B<  '■ 
ough  Gas  Company.  No  opinion.  Motion  ir- 
nied,  with  $10  costs. 

HEYMAN,  Appellant,  v.  SCHLESINGri!. 
Respondent  (Supreme  Court  Appellate  !>:':- 
sion.  First  Department.  February  9,  I'.* '  ' 
Action  by  David  Heyuinn  against  Leo  S  :.;■  - 
inger.  M.  D.  Steuer,  for  appellant  C.  Str..  >  . 
for  respondent.  No  opinion.  Order  affim.-.. 
with  $10  costs  and  disbursements. 
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HICKS,  Respondent,  t.  EGGI.ESXON  et  al., 
Iippellants.  (Supreme  Court,  Appellate  Dlvi- 
ion.  Second  Department.  December  29,  1005J 
Lction  by  Willett  Hicks  against  Lorin  J. 
3gKl*^iiton  and  others. 

I'KR  CURIAM.  Order  reversed,  with  |10 
osta  and  disbursements,  on  the  ground  that  the 
acts  disclosed  by  the  motion  papers  clearly  e»- 
ablish  the  right  of  the  defendants  to  be  appris- 
d  of  the  items  which  the  plaintiff  intends  to 
.ssail  as  fraudulent  upon  the  trial.  Motion  for 
till  of  particulars  granted,  with  costs. 


HICKS,  Respondent,  ▼.  EGOLESTON  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
lion.  Second  Department  January  20,  1906.) 
Vction  by  Willett  Hicks  against  Lorin  J. 
^gglestoD,  and  others.  No  opinion.  Order  re- 
settled and  signed  as  presented  by  the  plaintiff. 

HIGGINS,  RespondenC  v.  MANHATTAN 
iY.  C().,  Appellant.  (Supreme  Court,  Appel- 
ate Division,  First  Department.  December  30, 
1005.)  Action  by  William  H.  Higgins  against 
he  Manhattan  Railway  Company.  ,1.  O. 
Nichols,  for  appellant.  W.  Leslie,  for  respond- 
ent. No  opinion.  Judgment  and  order  af- 
irmed,  with  costs. 

HILLS  BROS,  CO.,  Respondent,  t.  VOGE- 
^lAN  et  al.,  Appellants.  (Supreme  Court,  Ap- 
lellate  Division,  First  Department.  December 
^  1005.)  Action  by  the  Hills  Bros.  Company 
igainst  Henry  Vogeman  and  others.  J.  Not- 
:nan,  for  appellants.  C.  N.  Bovee,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
xists,  on  the  authority  of  Rosenstein  v.  Voge- 
nann,  102  App.  Div.  39,  92  N.  Y.  Supp.  86, 
ind  Constable  v.  National  S.  Co.,  154  U.  8. 
>1,  14  Sup.  Ct.  1062,  38  L.  Ed.  003. 

McLaughlin  and  CLARKB,  JJ.,  dissent. 

HINCKBL  BRBWErF  CO.  v.  NEWMAN 
two  cases).  (Supreme  Court,  Appellate  Divi- 
[ion.  Third  Department.  January  8,  1006.) 
Vction  by  the  Hinckel  Brewery  Company 
I  gainst  Christopher  Newman,  sometimes  called 
llJhris  Newman. 

PER  CURIAM.  Order  affirmed,  with  $10 
K>sts  and  .disbursements. 

CHESTER,  J.,  dissents. 


niRSCH  V.  AMERICAN  DIST.  TELH- 
i'lIOXE  CO.  (Supreme  Court,  Appellate  Di- 
•ision.  First  Department.  December  8,  1905.) 
Vction  by  Morris  J.  Hirsch  against  the  Ameri- 
■an  District  Telephone  Company.  No  opinion. 
VIotion  granted. 


H.  MAROOLIS  &  CO.  v.  GOLDSTEIN. 
Supreme  Court,  Appellate  Division,  First  De- 
>artment.  December  30,  1005.)  Action  by  H. 
^largolis  &  Co.  against  Samuel  Goldstein.  No 
>piuion.    Motion  denied. 

HOBBY,  Respondent,  v.  BURDICK,  Appel- 
ant. (Supreme  Court,  Appellate  Division,  Sec- 
>nd    Department.    January   2U,    190G.)    Action 


by  Elizabeth  Hobby,  Indlvldnally  and  a*  ex- 
ecutrix, etc.,  against  Clinton  D.  Burdlck.  Mo 
opinion.  Interlocutory  judgment  affirmed,  with 
costs. 

HOBBY,  Respondent,  v.  WESTCHESTER 
ELECTRIC  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  20,  1005.)  Action  by  Kate  A.  Hobby 
against  Westchester  Electric  Railroad  Compa- 
ny. No  opinion.  Judgment  of  the  City  Court 
of  Mt.  Vernon  modified,  by  striking  out  the 
provision  for  an  extra  allowance  on  the  ground 
of  want  of  authority  in  the  trial  court  to  grant 
the  same,  and  judgment  as  modified,  and  order, 
unanimously  affirmed,  without  costa. 

HODES,  Respondent,  v.  CITY  OP  NEW 
YORK,  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department.  January  2G, 
1006.)  Action  by  Emil  A.  Hodes  against  the 
city  of  New  York.  No  opinion.  Judgment  of 
the  Municipal  Court  unanimously  alSrmed, 
with  costs. 

HOFP  v.  ROBERT  H.  RBID  &  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment Januan  22,  1906.)  Action  by  Samuel 
Hoff  against  Robert  H.  Reid  &  Co.  No  opin- 
ion.   Motion  denied,  with  $10  costs. 

HOFFMAN  V.  UNION  DIME  SAVINGS 
INST.  (Supreme  Court,  Appellate  Division, 
First  Department.  December  15,  1905.)  Ac- 
tion by  George  Hoffman  against  the  Union 
Dime  Savings  Institution.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

HOLLY,  Respondent  v.  GRINBERG  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  D^artment  January  26,  1906.1 
Action  by  Isaac  McMunn  Holly  against  David 
Grinberg  and  Adolph  Morris,  doing  business  un- 
der the  name  and  style  of  the  Manhattan  Stor- 
age Company.  No  opinion.  Judgment  of  the 
Municipal  Court  affirmed,  with  costs. 

HOTTENROTH,  Appellant,  v.  HIRSH  et 
al..  Respondents.  (Supreme  CJourt,  Appellate 
Division.  First  Department  December  30, 
1905.)  Action  by  Adolph  C.  Hottenroth  against 
Hugo  Hirsh  and  others.  B.  Trapnell,  for  ap- 
pellant. H.  Ilirsh,  for  respondents.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

HUBBARD,  Respondent,  v.  MASON,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Second  Department.  December  20,  10()5.)  Ac- 
tion by  Guy  H.  Hubbard  against  Homer  B. 
Mason.  No  opinion.  Judgment  of  the  Munici- 
pal Court  affirmed,  with  costs. 

In  re  HUDDY.  (Supreme  Court,  .Appellate 
Division,  Second  Department  January  5, 
1906.)  In  the  matter  of  the  application  of 
Xenophon  Pearce  Huddy  for  admission  to  the 
bar.  No  opinion.  Application  for  admission 
to  the  bar  granted. 
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HULIi,  Respondent,  y.  NEW  TORK  &  H. 
R.  CO.  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division.  First  Department.  Decem- 
ber a  1005.)  Action  by  Annie  M.  Hull,  in- 
dividually, etc.,  against  the  New  York  &  Har- 
lem Railroad  Company  and  another.  A.  S. 
Lyman,  for  appellants.  L.  M.  Berkeley,  for 
rchipoudent.  No  opinion.  Judgment  affirmed, 
witli  costs. 


In  re  HITLL'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 5,  1906.)  In  the  matter  of  the  appraisal 
of  the  estate  of  Wager  J.  Hull,  deceased,  under 
the  acts  relative  to  the  taxable  transfers  of 
property.  No  opinion.  Reargument  ordered, 
and  case  set  down  for  Monday,  January  15, 
10O6. 


HUTCHINSON,  Respondent,  y.  LEONARD 
SHEET  METAL  WORKS,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  29,  1905.)  Action  by  Ma- 
ry Hutchinson,  as  guardian,  etc..  Against  the 
Leonard  Sheet  Metal  Works.  No  opinion.  Or^ 
der  affirmed,  with  $10  costs  and  disburaements. 

HYDE,  y.  ANDERSON  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  8,  1905.)  Action  by  Benjamin  Hyde 
against  Charles  W.  Anderson  and  others.  No 
opinion.  Reargument  ordered,  and  case  set 
down  for  the  first  day  of  the  January  term, 
1906.  

INGALLS,  Respondent,  t.  PERKINS  et  al.. 
Appellants.  (Supreme  Conrt,  Appellate  Divi- 
sion, Third  Department.  January  8,  1906.) 
Action  by  David  H.  Ingalls  against  Albertus 
D.  Perkins  and  another.  No  opinion.  Judg- 
ment and  order  nnanlmously  affirmed,  wlu 
costs. 

JACKSON  et  al..  Respondents,  v.  INGALLS. 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  February  13, 
1906.)  Action  by  Edwin  M.  Jackson  and  others 
against  Susan  J.  Ingalls,  impleaded,  and  others. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs. 

JACOB,  Appellant,  y.  TOWN  OF  OYSTER 
BAY  et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 8,  1905.)  Action  by  Leonard  Jacob 
against  the  town  of  Ouster  Bay  and  others.  No 
opinion.    Appeal  dismissed,  without  costs. 

JACONSCH  et  al..  Appellants,  v.  STONE, 
Respondent  (Supreme  Court,  Appellate  Di- 
vision. Second  Department  December  29.  1905.) 
Action  by  Arthur  C.  Jaconsch  and  Arthur  C. 
.Tacobson,  Jr.,  copartners,  etc.,  against  Henry 
S.  Stone.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

J.  B.  &  .T.  M.  CORNELL  CO.,  Respondent, 
y.  BERGER  MFG.  CO.,  Appellant  et  nl.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 


ment. December  30,  1905.)  Action  by  the  J.  B. 
ft  J.  M.  Cornell  Company  against  the  Benp 
Manufacturing  Company,  impleaded  with  otbiTt 
R.  W.  Keene,  for  appellant.  L.  Skidmor».  for 
respondent  No  opinion.  Judgment  affirmrc 
with  costs. 

JENNINGS  V.  HOUSE  et  al.  (Snpre:^ 
Court,  Appellate  Division,  Second  Department- 
January  12,  1906.)  Action  by  Elmily  C  Jrs- 
nings    against    Henry     D.    House    and   oUkt'. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

WOODWARD  and  MILX.ER,  JJ.,  dissent 

JETTER  et  al..  Respondents,  ▼.  SOOLLAX, 
Api>ellant.  (Supreme  Court  Appellate  Dir-J- 
ion,  First  Department.  February  13,  l^xi.' 
Action  by  George  J.  Jetter  and  others  agii=$i 
John  ScoUan.  No  opinion.  Motion  gran:«u 
upon  plaintiffs  stipulating  that  upon  affinnacct 
judgment  absolute  shall  be  rendered  axaiast 
them. 


JOHN  CHURCH  CO.,  Respondent  v. 
PARKINSON,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  De- 
cember* 6,  1905.)  Action  by  the  John  Chord) 
Company    against    William   H.    Parkinson. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

NASH,  J.,  not  sitting. 


JOHN  HOFMAN  CO.,  Respondent,  y.  MUR- 
PHY et  al..  Appellants.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  Januarc 
3,  1906.)  Action  by  the  John  Hofman  Compaa; 
against  Edward  Murphy,  2d,  and  another.  N'c 
opinion.  Judgment  and  order  affirmed,  witli 
costs. 

JOHNSON,  Respondent,  v.  CITY  OF  NEW 
YORK  et  al..  Appellants.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  Januarr 
19,  1906.)  Action  by  Louise  Johnson  afcarna 
the  city  of  New  York,  the  Automobile  Club  ol 
America,  Albert  R.  Shattuck,  and  others.  No 
opinion.  Motion  for  leave  to  appeal  to  tbe 
Court  of  Appeals  granted. 


JOHNSON  COUNTY  SAVINGS  BANK  v. 
PHILLIPS.  (Supreme  Court.  Appellate  Di- 
vision, First  Department  January  22,  1900.1 
Action  by  the  Johnson  County  Savings  Bani 
against  George  F.  Phillips.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

KANE,  Respondent,  y.  NEW  YORK  &  T. 
S.  S.  CO.,  Appellant  (Supreme  Court,  Appe- 
late Division,  Second  Department.  liecembft 
29,  1905.)  Action  by  Robert  J.  Kane  agains: 
the  New  York  &  Texas  Steamship  Company.  Xa 
opinion.  Judgment  and  order  onanimouady  af- 
firmed, with  costs. 

KATZ  V.  H.  ft  H.  MFG.  CO.  (SupreiM 
Court,  Appellate  Division,  First  Departmeot 
December  15,  1905.)  Action  by  Maurice  J. 
Katz  against  tbe  H.  &  H.  Mannfactnring  Coa- 
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y.  Xo  opinion.  Motion  for  leave  to  go  to 
rt  of  Appeals  granted.  Motion  for  stay  de- 
I.     See  memorandum  per  curiam. 

I  re  KEARNEY'S  ESTATE.  (Sapreme 
irt.  Appellate  Division,  First  Department, 
uary  19,  1906.)  In  the  matter  of  Thomas  J. 
imey,  deceased.  No  opinion.  Order  affirmed, 
li  $10  costs  and  disbursements. 

:EE3FB,  Respondent,  v.  LIVERPOOL  & 
NDON  &  GLOBE  INS.  CO.,  Appellant 
preme  Court,  Appellate  Division,  Fourth  De- 
tment.  January  3,  1906.)  Action  by  Mar- 
a  M.  Keefe  against  the  Liverpool  &  London 
Globe  Insurance  Companjr.  No  opinion. 
Igioent  and  order  affirmed,  with  costs. 

:ELI<S,  Respondent,  v.  J.  E.  DAVIS  MFG. 
.,  Appellant.  (Supreme  Court,  Appellate 
-isioD,  Third  Department.  January  8,  1906.) 
.ion  by  Hiram  Kells  against  the  J.  E.  Da- 
MaDufacturing  Company.  No  opinion. 
Igment  and  order  unanimously  affirmed, 
:h  coets. 

:EU<T  et  aL,  Appellants,  v.  ASHFORTH  et 
Respondents,  ^npreme  Court,  Appellate 
rision.  First  Department.  February  23, 
)6.)  Action  by  Margaret  Kelly  and  another 
linst  Edward  Ashforth  and  others.  Richard 
Greene,  for  appellants.  Henry  W.  Taft,  for 
pondent  Ashforth.  George  S.  Mittendoff, 
'  resi>ondent  McBibney.  James  F.  Horan, 
'  resiwndent  Farmers'  Lioan  &  Trust  Co. 
'ER  CURIAM.  Judgment  affirmed,  with 
its,  on  the  opinion  of  the  court  below.    95  N. 

Supp.  10O4. 

NGRAHAM,  J.    I  concur  in  the  afBrmance 

this  judgment  and  generally  in  the  opinion 

the  learned  trial  court.  The  plaintiffs  as 
)re8entatiTeB  of  the  decedent  are  not  seeking 

prevent  the  enforcement  of  an  executory 
itract.  They  are  seeking  to  set  aside  a  trans- 
'  of  property  made  in  November,  1896,  in 
ist  for  the  benefit  of  the  plaintiffs'  intestate 
d  his  wife  during  their  lives,  with  a  re- 
tinder  over  to  the  defendant  Ashforth,  on  the 
>und  that  this  arraiwement  was  procured  by 
due  influence  ezercfsed  by  Ashforth.  The 
nplaint  alleged  that  the  transfer  of  the  prop- 
y  and  the  trust  agreement  were  procured  by 
hfortb  from  Kelly  "by  means  of  undue  indu- 
ce, frand,  and  threats  against  the  said  Dun- 
a  Kelly,  and  that  the  statement  of  the  con- 
l<>ration  for  the  execution  of  the  trust  agree- 
>nt  was  a  trick  or  device  for  the  puriKtse  of 
ring  to  said  alleged  trust  agreement  an  ap- 
arance  of  validity  and  for  the  purpose  of  in- 
cing  said  Duncan  Kelly  and  the  Farmers' 
lan  &  'Trust  Company  to  believe  that  the  said 
eged  trust  agreement  was  founded  upon  & 
luable  consideration,  but  in  fact  there  was  no 
nsideratlon  therefor."  The  evidence  disclosed 
It  thia  property,  transferred  to  the  Farmers' 
tan  &  "niist  Company  in  trust,  consisting  of 
'o  mortgages  of  the  value  of  $25,000,  was  the 
operty  of  Duncan  Kelly,  who  had  a  perfect 
;ht  to  do  with  it  as  he  saw  fit.  He  could  have 
ent  it,  given  it  away,  bequeathed  it  by  a  last 

II  and  testament,  or  treated  it  as  any  one 


has  the  power  to  treat  Ms  own  property.  He 
transferred  the  property  to  the  Farmers  Loan 
&  Trust  Company  by  valid  transfers,  and  at 
the  same  time  there  was  executed  a  written 
agreement  by  which  the  Trust  Company  agreed 
to  hold  the  bonds  and  mortgages  upon  certain 
trusts  specified.  There  was  no  evidence  that 
Kelly  was  not  perfectly  sane  and  In  the  full 
possession  of  all  his  faculties  at  the  time  he 
made  this  agreement;  that  he  did  not  know 
what  he  was  about,  or  did  not  intend  to  do  just 
what  he  did,  and  for  almost  nine  years  after 
the  trust  was  created  he  acquiesced  in  it,  re- 
ceived the  income  from  the  trust  property  under 
the  trust  ngreement,  and  never  expressed  any 
dissatisfaction  with  the  arrangement.  There 
was  no  evidence  that  this  arrangement  was  sug- 
gested by  the  defendant  Ashforth,  that  it  was 
through  nis  influence  that  Kelly  transferred  the 
property  and  executed  the  trust  agreement,  or 
that  he  had  anything  to  do  with  the  transaction, 
except  that  he  was  present  at  the  time  that  the 
trust  agreement  was  executed  and  joined  in  Its 
execution.  There  certainly  was  nothing  in  the 
situation,  or  in  the  relations  between  Ashforth 
and  Kelly,  the  acts  of  Ashforth  in  relation  to 
the  transaction,  so  far  as  they  appeared  on  the 
trial  or  from  the  provisions  of  the  instrument  it- 
seU,  which  raised  a  presumpti(m  of  fraud ;  and, 
there  being  no  presumption  of  fraud,  the  bur- 
den was  upon  the  plaintiffs  to  show  that  fraud 
or  undue  mfluence  existed.  The  case  being  en- 
tirely bare  of  any  such  evidence,  the  plaintiff 
failed  to  establish  any  cause  of  action. 

KERVAN  V.  SMITH.  (Supreme  Ck>nrt,  Ap- 
pellate Division,  First  Department  January 
12,  1906.)  Action  by  Matthew  C.  Kervan 
against  Q.  Imbrie  Smith.  No  opinion.  Motion 
denied,  with  $10  costs. 

KBTCHUM  V.  NEW  YORK  CITY  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  30,  1905.)  Action  by  E. 
Van  Rensselaer  Ketchum  against  the  New  York 
City  Railway  Company.  No  opinion.  Motion 
granted. 

KETTELI/,  Appellant,  ▼.  KBTTELL,  Re^ 
spondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Januarv  19,  1906.) 
Action  by  Bertrand  Kettell  against  Ida  F. 
Kettell.  No  opinion.  Order  affirmed,  with-  $10 
costs  and  disbursements. 

KBYBS  T.  GEORGE  C.  FLINT  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment January  22,  1906.)  Action  by  John  J. 
Keyes  against  the  George  C.  Flint  Company. 
No  opinion.    Motion  denied,  with  $10  costs. 


KILPATRICK,  Respondent,  v.  WILLIAM 
WHITMER  &  SONS,  Inc.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  30,  1905.)  Action  by  Wal- 
ter F.  Kilpatrick  against  William  WTiitmer 
and  Sons^ncorporated.  W.  B.  Brice.  for  ap- 
pellant W.  H.  James,  for  respondent.  No 
opinion.  Order  affirmed,  with, $10  costs  and 
disbursements. 
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KIRKWOOD,  Respondent,  t.  SMITH,  Ap- 
pellant (Supreme  Court,  Appellate  DiviBion, 
First  DepartmenL  February  9,  1906.)  Ac- 
tion by  Thomas  Kirkwood  against  Harry  M. 
Smith.  C.  De  H.  Brower,  for  appellant.  H. 
S.  Sayers,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


KISSINGER,  Respondent,  y.  LIVINGSTON 
et  ttl..  Appellant.  (Supreme  (3ourt,  Appellate 
Division,  First  Department.  February  9, 
190C.)  Action  by  Jacob  Kissinger  against 
William  Livingston  and  another.  W.  F.  Earp, 
for  appellant.  J.  T.  Booth,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed, 
with  costa. 

KLEIN  V.  GARVEY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January 
12,  19060  Action  bv  Jacob  Klein  against 
Martin  T.  Garvey.  No  opinion.  Motion  de- 
nied, on  payment  by  appellant  of  $10  costs. 

KNIOKERBOCKBR.  Respondent,  v.  CON- 
GER et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  De- 
cember 30,  1905.)  Action  by  Edwin  W.  Knick- 
erbocker against  Benn  Conger  and  others.  P. 
E.  Jones,  for  appellants.  J.  L.  Bennett,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


KNICKERBOCKER  v.  CONGER  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  22,  1906.)  Action  by 
Edwin  W.  Knickerbocker  against  Benn  Conger 
and  others.  No  opinion.  Motion  denied,  with 
$10  costs. 


KNICKERBOCKER  TRUST  CO.  t.  ISE- 
LIN.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  12,  1906.)  Action 
by  the  Knickerbocker  Trust  Company  against 
Adrian  Iselin,  Jr.    No  opinion.    Motion  granted. 


KNICKERBOCKER  TRUST  CO.  t.  ONB- 
ONTA,  C.  &  R.  S.  RY.  CO.  et  al.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
December  8,  1905.)  Action  by  the  Knicker- 
hocker  Trust  Company  against  the  Oneonta, 
Cooperstown  &  Richfield  Springs  Railway 
Company  and  others. 

PER  CURIAM.  Motion  for  stay  granted, 
unless  plaintiff  will  stipulate  that  any  of  the 
bondholders  may  intervene  and  serve  answers 
on  or  before  December  12,  1905,  to  which  a 
reply  will  be  served  within  three  days,  without 
the  right  to  said  bondholders  to  amend  their 
answers  as  of  course  thereafter.  The  trial  of 
the  action  to  proceed  on  December  18th,  as 
specified  in  the  order  of  November  28th.  If 
plaintiff  will  so  stipulate,  motion  for  stay  de- 
nied.   No  costs  to  either  party. 

CHESTER,  J.,  not  sitting. 

KRAGEL,  Appellant,  v.  GREEN  et  al., 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  February  13,  1906.) 
Action  by  Annie  Kragel,  as  administratrix, 
asainst  Samuel  Green  and  others.  No  opizjon. 
Motion  denied,  with  $10  costs. 


KRIMKO,  Appellant,  t.  NBW  YORK  CTTT 
RY.  CO.,  Respondent.  (Supreme  Coart,  AM>e]- 
late  Division,  Second  Department.  December 
29,  1905.)  Action  by  Jacob  Krimko  ■  gainst 
the  New  York  City  Railway  Company. 

PER  CURIAM.  Judgment  of  the  Munic- 
ipal Court  reversed,  and  new  trial  order<vJ. 
costs  to  abide  the  event.  The  admission  by  tlie 
defendant  of  the  allegations  of  the  second  and 
third  paragraphs  of  the  complaint  establishes 
the  fact  presumptively  that  the  defendant  was 
operating  the  car  on  which  the  accident  oc- 
curred. 


KUSHBS.  Appellant,  t.  GINSBE:B0.  Re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  9,  lyi^-J.) 
Action  by  Alter  Kushes  against  Isidore  Him- 
berg.  B.  Tuska,  for  appellant.  It.  Salant.  for 
spondent.  No  opinion.  Judgment  affirmed, 
with  costs. 


LAMBERT,  Respondent,  t.  MUTUAL  RE- 
SERVE LIFE  INS.  CO.,  Appellant.  BID- 
GOOD  v.  SAME.  BREXIZER  v.  SAME. 
JOHNSTON  v.  SAME  (nine  cases).  (Supreme 
Court;  Appellate  Division,  First  Department. 
December  8,  1905.)  Actions  by  Robert  C 
Lambert,  R.  W.  Bidgood,  Addison  G.  Breni- 
zer,  and  Henry  P.  C.  Johnston  against  the  Mu- 
tual Reserve  Life  Insurance  Company.  F.  B. 
Lawrence,  for  appellant  G.  E.  Roe,  for  re- 
spondent Lambert  J.  R.  Delafield,  for  t«- 
spoudent  Bidgood.  No  opinion.  Determina- 
tion of  Appellate  Term  in  each  case  affirmed, 
with  costs.    See  90  N.  Y.  Supp.  539. 


LANDIN,    Respondent,    r.    CUNARD  S.  & 
CO.,  Limited,  Appellant    (Supreme  Court  .^P- 

rllate  Division,  Third  Department.  January 
1906.)  Action  by  John  Landin  against  the 
Cunard  Steamship  Company,  Limited.  Nj 
opinion.  Judgment  unanimously  atBrmed,  with 
costs. 


LAWRENCB  t.  SIAS.  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 15,  1905.)  Action  by  George  H.  Lawrence 
against  Arthur  W.  Sias.  No  opinion.  Motion 
denied,  on  appellant  paying  $10  costs  and  stip- 
ulating to  be  ready  for  January  term. 

LAWRENCB,  Appellant  ▼•  WILSON, 
Respondent  (Supreme  Court,  Appellate  Divis- 
ion. Second  Department.  January  19,  1900.) 
Action  by  James  V.  Lawrence,  sole  surviving 
member  of  the  firm  of  Lawrence  Bros.,  against 
William  C.  Q.  Wilson.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

In  re  LAWSON.  (Supreme  Court.  Appel- 
late Division,  First  Department  December  15, 
1905.)  In  the  matter  of  Judson  Lawson.  No 
opinion.  Motion  for  leave  to  go  to  Court  of 
Appeals  granted.  Question  to  be  settled  on 
entry  of  order.  Application  for  stay  denied, 
and  temporary  stay  vacated. 


Digitized  by 


Google 


HBMORANDCK  DBCI8I0M8. 


1133 


LAWSON,  Respondent,  t.  LAWSON,  Appel- 
lant (two  oases).  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  29, 
1905.)  Action  by  William  M.  Lawson  against 
Lena  L.  Lawson.  No  opinion.  Order  affirm- 
ed, witbont  costs. 

LAWYERS'  ADVERTISING  CO.,  Respond- 
ent, V.  CONSOLIDATED  RT.,  LIGHTING  & 
REFRIGERATlxsvi  CO.,  Appellant.  (Supreme 
Court.  Appellate  DivisioD,  First  Derartment. 
December  30,  190B.)  Action  by  the  Lawyers' 
Adrertisins  Company  against  the  Consolidated 
Hallway,  Lighting  &  Refrigerating  Company. 
F.  Woodbridge,  for  appellant.  G.  Roberts,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs. 

LETTER,  Respondent,  v.  THOMAS  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  8,  1005.) 
.\ction  by  Josepti  Leiter  against  Edward  R. 
Thomas  and  others.  R.  A.  Irring,  for  appel- 
lants. C.  K.  Carpenter,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

LENORAK,  Respondent,  t.  DUFFY,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  January  26,  1906.)  Ac- 
tion by  John  Lenorak,  an  infant,  by  Gottfried 
A.  Metz,  his  guardian  ad  litem,  against  Jane  B. 
Duffy,  as  executrix,  etc.,  of  Terence  J.  Duffy, 
deceased. 

PER  CURIAH.  Judgment  and  order  af- 
firmed, with  costs. 

MILLER,  J.,  dissents. 

LEWIS,  Appellant,  t.  TINDBlr-MORRIS 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division.  First  Department.  December  8, 
1905.)  Action  by  Thomas  A.  Lewis  against 
the  Tindel-Morris  Company.  No  opinion.  Or- 
der affirmed,  with  flO  costs  and  disbursements. 

LEWIS  ▼.  TINDEL-MORRIS  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  12,  1906.)  Action  by  Thomas 
A.  Lewis  against  the  Tindel-Morris  Company. 
No  opinion.    Motion  denied,  with  $10  costs. 

L.EWIS,  Appellant,  T.  TOWN  OF  CORN- 
WALL, Respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  December 
29,  1905.)  Action  by  Alfred  Lewis  against  the 
town  of  Cornwall.  No  opinion.  Judgment  and 
>rder  unanimously  affirmed,  with  costs. 

LILIENTHAL  et  al.  v.  BETZ.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  30,  1905.)  Action  by  Albert  Lilien- 
thal  and  others  against  John  F.  Betz.  No 
opinion.  Motion  granted,  and  questions  certi- 
led  as  stated  in  memorandum. 

LINDEN,  Aopellant,  v.  NORTH  CARO- 
LINA LUMBER  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  SO,  1905.)    Actioii  by  Augustus  Lin- 


den against  the  North  Carolina  Lumber  Com- 
pany. A.  J.  Rose,  for  appellant  A.  S.  An- 
drews, for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

LINN,  Appellant  v.  LINN,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  December  20,  1905.)  Action  by 
James  Roberts  Linn  against  Alie  May  Liim. 
No  opinion.    Judgment  afiirmed,  with  costs. 


LINZY,  Appellant  v.  WHITNEY  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  January  3,  1906.) 
Action  by  Harriet  A.  Linzy  against  Mary  B. 
Whitney,  and  others.  No  opinion.  Motion  for 
order  substituting  the  temporary  adminis- 
trator of  Mary  B.  Whitney,  one  of  the  re- 
spondents, now  deceased,  in  tiie  place  and  stead 
of  said  Mary  E.  Whitney,  granted. 

LIPI8  r,  METROPOLITAN  ST.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  8,  1905.)  Action  by  Gir- 
van  Lipis  against  the  Metropolitan  Street  Rail- 
road Company.  No  opinion.  Motion  denied, 
witbont  costs. 

LORD,  Respondent,  v.  BQUITABLB  LIFE 
ASSUR.  SOC.  OF  -THB  UNITED  STATES. 
Appellant,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  19,  1906.) 
Action  by  Franklin  B.  Lord  against  the  E}qni- 
table  Life  Assurance  Society  of  the  United 
States  and  others.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  granted, 
and  question  certified. 

LORDVILLB  A  EQUINUNK  BRIDGE  CO. 
v.  DB  LACKNBR.  (Supreme  Court  Appel- 
late Division,  Third  Department  January  16, 
1906.)  Action  by  the  Lordville  &  Bquinunk 
Bridge  Company  against  dtarles  De  Lackner. 
No  opinion.  Motion  granted,  with  $10  costs, 
unless  the  appellant,  within  80  days  after  serv- 
ice of  a  copy  of  this  order,  file  and  serve  the 
necessary  paMrs  on  appeal  and  pay  $10  for  the 
default  and  $10  costs  of  the  motion,  in  which 
case  motion  denied,  without  coats. 

1-.OVEJ0Y  V.  WEIL,    (Supreme  Court  Ap- 

gellate  Division,  First  Department  December 
0,  1905.)  Action  by  Irving  P.  Lovejoy  against 
Charles  Weil.  No  opinion.  Motion  denied, 
with  $10  costs. 

LOWBNFBLD  et  al..  Appellants,  v.  DBI- 
BLE,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  8. 
1905.)  Action  by  Pincus  Lowenfeld  and  an- 
other against  Julie  Deible.  S.  Levy,  for  ap- 
pellants. L.  Cohen,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

LOWENFELD,  Appellant  v.  REGEL- 
MANN,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department.  December  8, 
1905.)  Action  by  Pincus  Lowenfeld  against 
Henry  Regelmann.    S.  Levy,  for  appellant    L. 
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Cohen,  for  respondent.    No  opinion.    Order  af- 
firmed, with  $10  costs  and  disbursements. 


LOWRT  V.  INTBHURBAN  ST.  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  8,  1905.)  Action  by  Mary 
Lowry  against  the  Intenirban  Street  Kailw^ 
Company.    No  opinion.    Motion  denied. 

LOWRY,  Respondent,  v.  INTERURBAN 
ST.  RY.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  February 
10,  1906.)  Action  by  Mary  Lowry,  as  adminia- 
tratriz,  etc.,  against  the  Intenirban  Street  lElall- 
way  Company.  No  opinion.  Motion  denied,  up- 
on payment  of  $10  costs,  with  leave  to  defend- 
ant to  apply  to  the  court  below  to  open  default 
Order  filed. 


LYMAN,  Respondent,  v.  GOODMAN,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department  December  29,  1905.)  Ac- 
tion by  William  J.  Lyman  against  Abraham 
Goodman.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  a£Srmed,  with  costs. 


McAllister,  Respondent,  t.  KNIGHTS 
OF  C!OLUMBUS,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  De- 
cember 29,  1905.)  Action  by  Mary  McAllister 
against  the  Knighta  of  (Tolumbus.  No  opinion. 
Judgment  affirmed,  with  costs. 


McAVOY,  Respondent,  v.  PRESS  PUB.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  22,  1905.) 
Action  by  Thomas  F.  McAvoy  against  the 
Press  Publishing  Company.  J.  M.  Bowers,  for 
appellant.  J.  V.  McAvoy,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

McCALL,  Appellant,  t.  SUPREME  COUN- 
CIL A.  L.  H.,  Respondent  (Supreme  (jourt. 
Appellate  Division,  Third  Department  Janua- 
ry 8,  1906.)  Action  by  Elizabeth  McOall 
against  the  Supreme  Council  American  Legion 
of  Honor.  No  opinion.  Judgment  reversed, 
and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  upon  the  authority  of  Butler  r. 
Supreme  Council  American  Legion  of  Honor, 
105  App.  Div.  164,  93  N.  Y.  Supp.  1012. 

McCANN,  Appellant,  v.  McADOO  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  December  8,  1905.) 
Action  by  John  P.  McCann  against  William 
McAdoo  and  others.  No  opinion.  X)rder  af- 
firmed, with  $10  costs  and  disbursements. 


McCONNELL.  Appellant  v.  MORSE  IRON 
WORKS  &  DRY  DOCK  CO.,  Respondent 
CSupreme  Court,  Appellate  Division,  Second 
Department.  December  29,  1903.)  Action  by 
Snrah  McConnell,  as  administratrix,  etc,  .  of 
Matthew  McConnell,  deceased,  against  the 
Morse  Iron  Works  &  Dry  Dock  Company. 

PER  (3URIAM.  The  discussion  on  the  re- 
argument  has  not  convinced  us  that  this  case 
is  controlled  by  Schapp  v.  Bloomer,  181  N.  Y. 
IS."?.   73   N.   E.    563.    We   therefore  adhere  to 


our  former  decision,  reported  In  102  AppL  Div. 
824,  82  N.  Y.  Supp.  477.  Judemeut  and  oni-r 
reversed,  and  new  trial  granted,  coats  to  ab.ue 
the  event 

MacCORMAC,  Appellant  v.  ENTERPRISE 
PRINTING  CO.,  Respondent  (Supreme  Court. 
Appellate  Division,  First  Department.  Decex- 
ber  8,  19O50  Action  by  Paol  MacGormac 
against  the  Enterprise  Printing  Company.  V. 
L.  Kraus,  for  appellant  J.  F.  Ringwood.  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs   and   disbursements. 


McCREADY,  Respondent  v.  CALEDONIAN 
OIL  CO.,  Appellant  (Supreme  Coart.  Appf'.- 
late  Division,  First  Department  December  15. 
1905.)  Action  by  Robert  H.  McCready  asainst 
the  Caledonian  Oil  Ck>mpany.  No  opinion. 
Judgment  affirmed,  with  costs. 


McDERMOTT,  Respondent,  T.  CITY  of 
NBW  YORK,  Appellant  (Supreme  Conrt.  Ar- 
pellate  Division,  First  Department  December 
30,  1905.)  Action  by  James  McDermott  «ca:n9t 
the  dt^  of  New  York.  T.  Oinnoly,  for  appel- 
lant   M.  E.  Kelley,   for  respondent 

PER  CURIAM.  Judgment  reversed  and  nov 
trial  ordered,  with  costs  to  appellant  to  abi-ir 
event,  unless  plaintiff  stipulates  to  reduce  judg- 
ment as  entered,  including  interest  oosta.  jnd 
allowance,  to  the  sum  of  $6,719.37.  in  wbit-h 
event  the  judgment,  aa  so  modified,  la  affirmed, 
without  costs. 

MacDONALD  t.  SCHMIDT.  (Supreme 
C!ourt  Appellate  Division,  First  Deparunoit 
December  15,  1905.)  Action  bv  John  J.  Ma.-^ 
Donald  against  Henry  Schmidt  No  opinion. 
Motion  denied,   with  $10  costs. 

In  re  McDONOGH.  (Supreme  Court.  Appel- 
late Division,  Second  Department  Novemi^-r 
29,  1905.)  In  the  matter  of  the  application  of 
James  S.  McDonogh  for  admission  to  the  bar. 
No  opinion.    Application  granted. 


McOINNIS,  Appellant,  ▼.  GROSS,  Respond- 
ent (Supreme  (Jonrt,  Appellate  Division.  S^-^ 
ond  Department  December  29,  1905.)  Action 
by  Silas  J.  McOinnis  against  Thomas  Onwet. 
No  opinion.  Judgment  ot  the  Municipal  Court 
unanimously  affirmed,  with  costa. 

McGOTERN  v.  MANHATTAN  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  17,  190S.)  Action  !>t 
Bernard  McGovem  against  the  Manhattaii 
Railway  Company.  No  opinion.  MotioD  to 
dismiss  appeal  from  judgment  granted,  with 
$10  costs. 

McOOVBRN,  Respondent,  t.  MANHATTAN 
RY.  CO..  Appellant  (Supreme  Court  Appti- 
late  Division,  First  Department  Decembn-  8. 
1905.)  Action  by  Bernard  McCloTem  agaii^tt 
the  Manhattan  Railway  Company.  A.  G.  Pox. 
for  appellant    A.  Van  Wyck,   for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

HOUGHTON,  J.,  diaaenta. 
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McQOVBRN   ▼.    MANHATTAN    RY.    CO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  12,  1906.)  Action  by  Ber^ 
nard  McOovern  against  the  Manhattan  Bail- 
way  Company.    No  opinion.    Motion  denied. 

MeGUIRE,  Appellant,  v.  UNION  MUT. 
LIFE  INS.  CO.,  respondent.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Janua- 
ry 8,  1906.)  Action  by  Patrick  McGuire 
against  the  Union  Mntual  Life  Insurance  Com- 
pany. No  opinion.  Order  modified,  so  that, 
instead  of  amending  the  notice  of  appeal,  it 
directed  an  acceptance  of  the  notice  of  appeal 
served  June  22,  1905,  and,  as  so  modified,  af- 
firmed, without  costs. 

McILVAINB  V.  STBIN80N.  (Supreme 
Court,  Appellate  Division,  First  Deportment 
November  17,  1005.)  Action  by  Tompkins  Mc- 
Ilvaine  against  George  Stelnson.  No  opinion. 
Motion  granted. 

In  re  MACK.  (Supreme  Court,  Appellate 
Division,  Third  Department.  January  9, 
1!X)6.)  In  the  matter  of  the  application  of  John 
H.  Mack  for  admission  to  practice  as  an  at- 
torney and  counselor  at  law  in  the  state  of 
New  York.    No  opinion.    Application  granted. 


MACK  T.  HILSINGER.  (Supreme  Onrt, 
Appellate  Division,  Third  Department.  Jan- 
uary 16,  1906.)  Action  by  Mary  E.  Mack 
against  Thomas  J.  Hilsinger.  No  opinion.  Mo- 
tion granted. 


MACK,  Respondent,  r.  GLEASON,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  29,  1905.)  Ac- 
tion by  Michael  J.  Mack  against  Joseph  J. 
Qleason.  No  opinion.  Judgment  of  the  Mn- 
aicipal  Court  affirmed,  with  costs. 


McKBNNA  ▼.  TUIXY  et  al.  (Supreme 
!!k>urt.  Appellate  Division,  First  Department. 
December  30,  1905.)  Action  by  Thomas  P. 
McKenna  against  Michael  Tully  and  others. 
Vo  opinion.    Motion  denied,  with  $10  costs. 

McLOUGHLIN,  Respondent,  v.  BOARD  OF 
EDUCATION  OF  CITY  OP  NEW  YORK, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
lion.  Second  Department.  January  26,  1906.) 
Vction  by  James  McLoughlin  against  the  board 
>t  education  of  the  city  of  New  York.  No 
)pinion.  Judgment  of  the  Municipal  Court 
ilBrmed,  with  costs. 

McMANUS  ▼.  WEINSTEIN.  (Supreme 
r'onrt.  Appellate  Division,  First  Department. 
December  8,  1905.)  Action  by  Charles  J.  Mc- 
klanus  against  Bernard  Weinstein.  No  opln- 
on.    Motion  denied. 

McGINN,  Respondent,  T.  Q.  H.  HAM- 
>10ND  CO.,  Appellant.  (Supreme  Court,  Ap- 
lellate  Division.  First  Department.  January 
26,  1908.)  Action  by  Henry  McGinn  against 
}.  H.  Hammond  Company.  W.  W.  Robinson, 
or  appellant.  H.  N.  Hauseu,  for  respondent. 
Jo  opinion.  Jndgment  and  order  affirmed, 
rith  costs. 


MALOXE.  Respondent.  T.  YONKERS  R. 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  29, 
1905.)  Action  by  Ellen  Malone  against  the 
Yonkers  Railroad  Company,  No  opinion. 
Judgment  and  order  of  the  City  Court  of 
YoBkers  unanimously  affirmed,  with  costs. 

MARSHALL  v,  HOLBROOK,  CABOT  & 
DALY  CONTRACTING  CO.  (Supreme  CJourt, 
Appellate  Division,  First  Deportment.  Decem- 
ber 30,  1905.)  AcUon  by  Robert  R.  Marshall 
against  the  Holbrook,  Cabot  &  Daly  CJontract- 
ing  Company.  No  opinion.  Motion  denied, 
with  $10  costs. 

MARINE  NAT.  BANK  OF  BUFFALO,  Re- 
spondent. V.  GREENE,  Appellant,  ct  al.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. January  3,  1000.)  Action  by  the 
Marine  National  Bank  of  Buffalo  against 
Walter  D.  Greene,  impleaded,  etc.  No  opinion. 
Judgment  affirmed,  with  costs. 

MARKS,  Appellant,  v.'  COLLINS  BLDG. 
CONST.  (X).,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 29,  1905.)  Action  by  Joel  Marks 
against  the  Collins  Building  Construction  Com- 
pany. No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  monon  denied, 
with  $10  costs,  on  the  authority  of  Bischoff  v. 
BUchofT,  88  App.  Div.  126,  85  N.  Y.  Supp.  81. 

MARTENSON,  Respondent,  ▼.  METRO- 
POLITAN EXPRESS  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment, December  8,  1905.)  Action  by 
Chiel  Martenson  against  the  Metropolitan  Ex- 
press Ompany.  No  opinion.  Judgment  and 
order  reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  on  the  authority  of  Mills  v. 
Weir,  82  App.  Div.  896,  81  N.  Y.  Snpp.  801. 

MARTINEZ.  Respondent.  ▼.  FIREMEN'S 
INS.  CO.  of  NEWARK,  N.  J.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  29,  10O5.)  Action  by 
John  P.  Martinez  against  Firemen's  Insurance 
Company  of  Newark.  N.  J.  No  opinion.  Judg- 
ment of  the  Municipal  Ck>nrt  affirmed,  with 
costs. 

MASON,  Respondent,  v.  MASON  MONO- 
GRAM CO.,  Appellant  (Supreme  Court,  Ap- 
gellate  Division,  First  Department.  December 
,  1906.)  Action  by  George  L.  Mason  against 
the  Mason  Monogram  Company.  M.  Slchel,  for 
appellant.  W.  H.  L.  Edwards,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursemoits. 

MAWHINNEY,  Respondent,  r.  GREEN- 
BERG  et  al..  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 8,  1905.)  Action  by  George  S.  Mawhinney 
against  Jacob  Greenberg  and  Louis  D.  Green- 
berg.  No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

MAYER.  Respondent  v.  NATIONAL  BAN! 
OF  COMMERCE  IN  NEW  YORK,  Ageellan 
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and  UO  New  York  Stata  Reporter 

(Supreme  Court,  Appellate  Division,  Second 
Department.  December  29,  1905.)  Action  by 
Joeeph  B.  Mayer,  as  receiver  of  the  Bank  of 
Btaten  Island,  against  National  Bank  of  Ck>m- 
merce  in  New  York.  No  opinion.  Interlocu- 
tory judgment  affirmed,  with  costs. 


MEAD,  Respondent,  y.  HAMMOND,  Apipel- 
lant,  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  29,  19<Xy 
Action  by  Josiali  Mead  against  William  K. 
Hammond,  impleaded,  with  others.  No  opinion. 
Motion  granted. 

MEINEIiL,  Respondent,  r.  MEINELL  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  22,  1906.) 
Action  by  Giles  Q.  Meinell  against  Mary  L. 
Meinell  and  others.  W.  B.  Ewing,  for  appel- 
lants. A.  N.  Hand,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

MBLI,  Respondent,  t.  METROPOLITAN 
ST.  KY.  (X).,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  I)epartment.  January 
19,  1906.)  Action  by  Antonio  Meli,  an  infant, 
against  the  Metropolitan  Street  Railway  Com- 
pany. B.  H.  Ames,  for  appellant.  M.  Cukor, 
for  respondent.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs. 

MENDELSSOHN.  AppellBnt,  t.  METRO- 
POLITAN ST.  RT.  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  8,  1905.)  Action  by  Herman 
B.  Mendelssohn  against  the  Metropolitan  Street 
Railway  Company.  F.  C.  Avery,  for  appellant 
B.  H.  Ames,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs. 

MERCANTILE  NAT.  BANK  OF  NEW 
YORK,  Respondent,  v.  SIRE,  Appellant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  8,  1005.)  Action  by  the  Mer- 
cantile National  Bank  of  New  York  against 
Henry  B.  Sire.  J.  Canter,  for  appellant.  A.  S. 
Ridley,  for  responaent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

MERCANTILE  NAT.  BANK  t.  SIRE. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  12,  190C.)  Action  by  the 
Mercantile  National  Bank  against  Henry  B. 
Sire.  No  opinion.  Motion  denied,  with  $10 
costs. 

MERCANTILE  NAT.  BANK,  Respondent, 
v.  SIKB,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department.  February  9, 
1906.)  Action  by  the  Mercantile  National 
Bank  against  Henry  B.  Sire.  F.  Bien,  for  ap- 
pellant W.  V.  Uowe,  for  respondent  No 
opinion.    Judgment  affirmed,  with  costs. 

MERKER,  Respondent  v.  BULTMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  December  8,  1005.)  Action 
by  Mont  C.  Mei-ker  against  Henry  D.  Bultman. 
B.  N.  Cardozo,  for  appellant.  R.  F.  Rabe,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 


MICHEL  T.  BETZ.  (Supreme  Oomt,  A^ 
pellate  Division,  First  Dkapartment  Itecember 
30.  1905.)  Action  by  Leonliard  Midiel  agaiiis: 
John  F.  Betz.  No  <vinion.  Motion  giant«d 
and  questions  certified,  aa  stated  in  meoiocafi- 
dum. 


MICHIGAN  SAVINGS  BANK.  ▼.  COT. 
HUNT  &  CO.    SAME  v.  HUBB8.    (Sopreoc 

Court  Appellate  Division,  EMrst  Departmeo^ 
January  26,  1906.)  Actions  by  the  Michigu 
Savings  Bank  against  0>y,  Hunt  &  Co.  and 
against  Chas.  H.  Hubbs.  No  opinion.  Ebccep- 
tions  overruled,  and  motions  for  new  trial  ik- 
Hied,  with  costs. 

MICHIGAN  SAVINGS  BANK  v.  MILLAR 
et  al.  SAME  v.  HUBBS.  SAME  v.  COY. 
HUNT  &  CO.  (Supreihe  Court  Appellate  Di- 
vision, First  Department  Marcli  2,  1906.) 
Actions  by  the  Michigan  Savings  Bank  against 
George  W.  Millar  and  others,  against  Cliaries 
F.  Hubbs,  and  against  Coy,  Hunt  &  Ca  No 
opinion.    Motion  denied,  with  $10  coats. 

MIDDLETON,  Appellant,  t.  FARRELL. 
Respondent  (Supreme  Court,  Anpellate  Divi- 
sion,' First  Department  December  8,  1906.) 
Action  by  William  T.  Middleton  against  Daniel 
Farrell.  J.  P.  Osborne,  for  appellant  A.  E. 
Preasinger,  for  respondent  2fo  opinion.  Judg- 
ment affirmed,  with  costs. 

MILLER,  Respondent  r.  BLA(3K,  Afpel- 
laut  et  al.  (Supreme  Goart,  Apiiellate^DiTi- 
sion.  Second  Department  Decemter  8.  1905.) 
Action  by  Mary  Miller  against  David  Black,  im- 
pleaded, with  others.  No  opinion.  Judgment 
unanimously  affirmed,  with  isosts. 

MILLER,  Respondent  v.  FORREST,  Appel- 
lant (Supreme  Court,  Appellate  Division. 
Fourth  Department  December  6,  1905.)  Ac- 
tion by  Theresa  Miller,  by  guardian,  against 
William  Forrest 

PER  (TURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

HISCOCK,  J.,  dissents  upon  the  ground  that 
it  was  error  to  refuse  to  charge,  as  requested 
by  defendant's  counsel,  that  in  addition  to  the 
other  elements  referred  to  in  the  charge,  plaintiff 
"must  show  tliat  the  dog  was  improperly  con- 
fined ;  that  he  was  let  loose  negligently." 

MILLER,  Respondent  v.  VINING,  Appel- 
lant. (Supreme  Court,  Appellate  Division.  Spc- 
ond  Department  (January  12,  1906.)  Ac- 
tion by  Charles  E.  Miller  against  Clarence  Vic- 
ing. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed  by  default  with  costs. 

MILLIKAN,  Appellant  v.  BANK  OF  EL- 
BERTON,  Respondent  (Supreme  Court  Ap- 
pellate Division,  First  Department  Deceml>r 
8,  1905.)  Action  by  M.  Franklin  Millikan 
against  the  Bank  of  Elberton.  P.  B.  Adams, 
for  appellant  P.  S.  Dudley,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed  with 
costs. 

MISHKIND  FEINBEllG  REALTY  CO.  r. 
SIDORSKY.     (Supreme  Court   Appellate  Di- 
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Tiaion,  First  Department.  February  16,  1906.) 
Action  by  the  Mishkind  Feinberg  Realty  Ck>m- 
pany  against  Louis  Sidorslcy.  No  opinion.  Mo- 
tion denied,  with  leave  to  applicant  as  stated 
in  memorandum  per  curiam.    Order  filed. 

M.  LINDHEIM  &  CO.,  Respondent,  r.  OEN- 
TKAL  NAT.  REALTY  &  CONST.  CO.  et  al., 
Appellants  (two  cases).    (Supreme  Court,  Ap- 

Sellate  Division,  First  Department.  December 
0, 1905. )  Action  by  M.  Lindheim  &  Go.  against 
the  Central  National  Realty  &  (Construction 
Company  and  others.  C.  J.  Weschler,  for  ap- 
pellants. C.  Strauss,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

MONAHAN  V.  SCHENBCTADX  RY.  CO. 
(Supreme  Onrt,  Appellate  Division,  Third  De- 
partment. January  16,  1906.)  Action  by  Fat- 
rick  Monahan  against  the  Schenectady  Biailway 
Company.    No  opinion.    Motion  denied. 

MONAHAN,  Respondent,  t.  SCHENECTA- 
DY RY.  CO..  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Decem- 
ber 5,  1905.)  Action  by  Patrick  Monahan 
against  the  Schenectady  Railway  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

MONTGOMERY  DOOR  &  SASH  CO., 
Respondent,  v.  YERKS  et  al.,  Appellants, 
^upreme  Court,  Appellate  Division,  First 
Department.  December  30,  1905.)  Action  by 
the  Monteomery  Door  &  Sash  Company  against 
Elijah  xerks  and  others.  C.  F.  Wheaton. 
for  appellants.  T.  B.  Friend,  for  resirandent 
No  opinion.  Order  affirmed,  widi  $10  costs  and 
disbursements.  • 

MOORE,  Respondent,  v.  DELAWARE, 
L.  &  W.  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Jan- 
nai7  8,  1906.)  Action  by  C.  Frank  Moore 
against  the  Delaware,  Lackawanna  &  Western 
Railroad  Ciompany.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

MORAN,  Respondent  v.  KENT.  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  .Tanuary  12,  1006.)  Action  by 
Kdward  H.  Moran  against  Walter  L.  Kent. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,   with   costs, 

MOROH,  Appellant,  v.  WELLS,  Sherilf, 
Respondent  (Supreme  Court.  Appellate  Divi- 
sioD,  Second  Department  December  29,  1905.) 
Action  by  Jennie  B.  Morch  against  J.  Sheri- 
dan Wells,  individually  and  as  sherilf  of  Suf- 
folk county.  No  opinion.  Judgment  and  or- 
der aCBrmed,  with  costs. 

In  re  MORRIS.  (Supreme  Court,  Appellate 
Division,  First  Department  Januarv  12, 1906.) 
In  the  matter  of  Philip  A.  Morris.  No  opinion. 
Application  granted.    Respondent  disbarred. 

MORRIS      T.      HARBXJRGER.     (Supremo 
Court   Appellate  Division,   First   Department 
December  8.  1905.)    Action  by  Frederick  Mor- 
96  N.Y.S.— 72 


ris  against  Leo  Harburger.    No  opinion.    Mo- 
tion denied. 

MORRIS,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  It.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  20,  1905.)  Action  by  Henry  Morris, 
as  administrator,  etc,  of  John  R.  Morris,  de- 
ceased, against  the  New  York  Central  &  Hud- 
sou  River  Railroad  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed, 
with  cost*. 

MORRIS  V.  NEW  YORK  CITY  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  30,  1905.)  Action  by 
Nicholas  MoitIs  against  the  New  York  Ci^ 
Railway  Company.  No  opinion.  Motion  de- 
nied, with  %1Q  coits. 

In  re  MORTON'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  13,  1006.)  In  the  matter  of  the 
account  of  Lvdia  M.  Cowles,  as  administratrix 
c.  t  a.  of  William  H.  Morton,  deceased.  No 
opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs. 

MT.  MORRIS  BANK,  Respondent,  v.  NEW 
YORK  &  H.  R.  CO.  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  18,  1006.)  Action  by  the  Mt 
Morris  Bank  against  the  New  York  ft  Harlea 
Railroad  Company  and  others.  No  (pinion. 
Motion  denied,  with  $10  costs. 


MOYER,  Respondent,  v.  VILLAGE  OF 
NELLISTON,  Appellant  (Supreme  Court 
Appellate  Division,  Third  Department  Jan- 
uary 8,  1006.)  Action  by  Irving  Moyer  against 
the  village  of  Nelliston.  No  opinion.  Motion 
to  diamiss  appeal  denied,  without  costs. 

MOYER,  Appellant  v.  VILLAGE  OF  NEL- 
LISTON, Respondent.  (Supreme  Court,  Ap- 
pellate Divisiou,  Third  Department  January 
8,  1906.)  Action  by  Irving  Moyer  against  the 
village  of  Nelliston.  No  opinion.  Order  afflrm- 
ed,  with  $10  costs  and  disbursements. 

MULVILLE,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
January  26,  1006.)  Action  by  Michael  Mul- 
ville  against  the  Metropolitan  Street  Railway 
Company.  B.  H.  Ames,  for  appellant  O. 
H.  Droege,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

MUSCATINE  MORTGAGE  &  TRUST  CO. 
V.  SCOTT.  (Silpreme  Court,  Appellate  Eivl- 
sion.  First  Department  January  22,  1906.) 
Action  by  the  Muscatine  Mortgage  &  Trust 
Company  against  W.  Irving  Scott  individual- 
ly, etc.  No  opinion.  Motion  denied,  with  $10 
costs. 


NEW  YORK  CENT.  &  H.  R.  R.  CO.,  Re- 
spondent V.  LALI.Y  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment Jannsry  10.  lOOfi.)  Action  bv  the 
New  York  <::!entral  ft  Hudson  River  Railroad 
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Company  against  Catharine  M.  tMf.  Iiavinia 
Lally,  and  Emilie  I^.  Lally.  No  opinion.  Or- 
<lpr  reversed,  with  $10  costs  and  disbursements, 
and  motion  for  stay  of  preceedings  granted, 
with  costs,  but  without  prejudice  to  the  right 
of  the  resjrondent  to  move  for  a  vacation,  if  the 
equity  action  brought  by  the  appellants  is  not 
prosecuted  with  due  diligence. 


NEW  YOUK  MORTO.  &  SEC.  CO.  v.  CON- 
COURSE PARK  HOTRL  CO.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
January  26,  1906.)  Action  by  the  New  York 
Mortgage  &  Security  Company  against  the  Con- 
course Parle  Hotel  Company.  No  opinion. 
Motion  denied. 

NIAGARA  MFO.  BLDO^  Appellant.  T. 
CITY  OF  BUFFALO.  Respondent.  (Su- 
preme Court,  Appellate  Division.  Fourth  De- 
partment December  6,  ]905.>  Action  by  the 
Niagara  Manufacturing  Building,  a  domestic 
corporation,  against  the  city  of  Buffalo.  No 
opinion.    Judgment  a£Srmed,  with  costs. 

NICHOLS.  Respondent,  v.  CITY  OF  NEW 
ROCIIELLB,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 26,  1906.)  Action  by  John  A.  O.  Nichols 
=againBt  the  city  of  New  Rochelle. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

JENKS,  J.,  adheres  to  the  dissent  expressed 
by  him  in  105  App.  Div.  77,  93  N.  Y.  Supp.  796. 

NORTH,  Appellant  v.  NORTH,  Respon- 
dent (Supreme  Court,  Appellate  Division, 
Second  Department.  January  26.  ]906.'>  Ac- 
tion by  Rosa  North  against  Samuel  North.  No 
opinion.    Judgment  affirmed,  without  costs. 

NOWAK,  Appellant  v.  BARKAS,  Respon- 
dent (Supreme  Court,  Appellate  Division, 
Second  Department  January  26,  1906.)  Ac- 
tion by  David  Nowak  against  Mendel  Barkas. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

NUSSBAUM,  Appellant  v.  BROOKLYN 
FERRY  CO.  OF  NBW  YORK,  Respondent 
{Supreme  (Jourt,  Appellate  Division,  Second 
Department  January  26,  1906.)  Action  by 
Abraham  Nussbaum  against  the  Brooklyn 
Ferry  Company  of  New  Yorit. 

PER  CURIAM.  Order  of  the  County  Court 
«f  Kings  county,  setting  aside  the  verdict  and 
granting  a  new  trial,  affirmed,   without  costs. 

HOOKER,  J.,  votes  to  restore  the  verdict 

OAKES.  Respondent  v.  MEYER  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
First  Department  February  9,  1906.)  Ac- 
tion by  Jane  Oakes,  as  executrix,  against 
Arthur  U.  Meyer  and  another.  J.  Offenbach, 
for  appellants."  II.  V.  M.  Dennis,  for  res- 
pondent. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

OATMAN.  Respondent,  v.  WATROUS  et 
al..  Appellants.  (Supreme  Court,  Appellate 
Division.  First  Department.  December  8, 
1905.)    Action  by   Rachel   E.   Oatman  against 


Harry  W.  Watroua  and  othen.  I>.  P.  Cohb. 
for  appellants.  R.  L.  Cutting,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

O'CONNOR  T.  CITY  OF  NEW  YORK 
(Supreme  Court  Appellate  Division,  First  De- 
partment December  .30.  3905.)  Action  by 
Francis  J.  O'CJonnor  against  the  city  of  New 
York.    No  opinion.    Motion  denied. 

O'CONNOR,   Appellant  t.  WORTMAX  et 

al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  2S. 
1905.)  Action  by  Jessie  O'Connor  Mainsi 
Frederick  John  Wortman,  Susan  B.  Wilson, 
and  Frank  Bauman,  Barbara  Stimmel,  in- 
dividDally  and  as  executrix,  etc.,  and  Jacob  Sei- 
bert,  Jr.,  aa  executor,  etc,  of  Francis  Bauman. 
deceased.  No  opinion.  Judgment  affirmed, 
without  costs. 

O'LEARY  T.  INTERURBAN  ST.  K.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  15,  1905.)  Action  by 
Thomas  O'Leary  against  the  Intemrban  Street 
Railroad  Company.  No  opinion.  Motion  de- 
nied, with  |10  costs. 

OLSEN,  Appellcnt  v.  HENDERSON.  Re- 
spondent. (Supreme  Court,  .Appellate  Division, 
Second  Department.  December  29,  1905.)  Ac- 
tion by  Andrew  Olsen  against  Mary  Dawson 
Henderson. 

PER  CURIAM.  Judgment  and  order  of  th" 
County  Court  of  Kings  county  affirmed,  with 
costs. 

MILLER,  J.,  votes  to  reduce  the  amount  of 
the  recovery  to  the  sum  of  $100. 


ONDERDONK.  Appellant  T.  PE.ALE. 
PEACOCK  &  KERR.  Inc.,  Respondent 
(Supreme  Court  Appellate  Division,  Second 
Department  Deoembor  29,  1905.)  Action  by 
George  W.  Onderdonk  against  Peale,  Peacock 
&  Kerr,  incorporated.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

O'NBIL,  Respondent  v.  CITY  OP  YON- 
KERS,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department.  Decembpr 
29,  1905.)  Action  by  George  O'Neil  against 
the  city  of  Yonkers.  No  opinion.  Order  of  the 
City  Court  of  Yonkers  unanimously  affirmed, 
with  costs. 

OPPENHBIMBR,  Appellant  v.  McNA- 
MARA  et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 26,  1906.)  Action  by  Lee  Oppenheimer.  a.-; 
trustee  in  bankruptcy  of  the  estate  of  John 
McNamara,  a  bankrupt,  against  John  McXa- 
mara  and  Michael  McNamara.  No  opinion. 
Judgment  unanimously  affirmed,  with  costs. 


O'REILLY.  Appellant  v.  BROOKLYN' 
HEIGHTS  R.  CO..  Respondent.  (Supreme 
Ooui-t.  .\ppe11ate  Division,  Second  Department 
I)eceml)er  29.  190.'>.)  Action  by  Mary  A. 
O'Reilly,  as  adniinistratrix,  etc.,  of  Peter  F. 
O'Reilly,  deceased,  against  the  Brooklyn  Heishts 
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Sallroad     Oompany.    No     opinion.    Jadgment 
ind  order  nnanimously  affirmed,  with  costs. 

OSBORNE,  Respondent,  v.  WHITING  et  al., 
Appellants.  (Supreme  Court,.  Appellate  Divis- 
on.  Second  Deparbnent  November  29,  1906.) 
tction  by  Oeorge  W.  Osborne  against  William 
L  Wliiting  and  George  W.  Oalcley,  as  ex- 
ecutors, etc.  No  opinion.  Judgment  and  order 
tfflrmed,  with  costs. 

OSER,  Respondent,  y.  HERRMANN,  Appel- 
ant. (Supreme  Court,  Appellate  Division,  Sec- 
md  Department.  January  12,  1906.)  Action 
ly  Martha  Oser,  agent  of  Adolph  Oser,  agaifkst 
Dharles  A.  Herrmann.  No  opinion.  Motion  to 
lismiss  appeal  granted,  with  costs. 

O'SHEA,  Respondent,  v.  LEHIGH  VAL- 
LiEY  R.  CO..  Appellant.  (Supreme  Court,  Ap- 
>ellate  Division,  Third  jJepartment  December 
>,  1905.)  Action  by  Daniel  O'Sbea,  as  adminis- 
:rator,  etc.,  of  Dennis  O'Shea,  deceased,  against 
be  Lehigh  Valley  Railroad  Company.  No  opin- 
on.    Order  nnanimoosly  affirmed,  with  costs. 


OTTO  E.  REIMER  CO..  Respondent,  v. 
2IRICH,  Appellant  (Supreme  Coort,  Appel- 
ate Divisiou,  Second  Department.  December 
i,  1905.)  Action  by  the  Otto  E.  Reimer  Oom- 
lony  against  Bertha  Eirich.  No  opinion.  Jndg- 
iient  of  the  Municipal  Court  affirmed,  witn 
■osts. 

In  re  PAINTER.  (Supreme  Conrt,  Appellate 
Division,  Third  Department.  December  8, 
100.5.)  In  the  matter  of  the  application  of  John 
<.  Painter  for  admission  to  practice  as  an  at- 
ornejr  and  counselor  at  law.  No  opinion.  Ap- 
>Iication  granted. 

PEACE,  Respondent,  v.  McADOO,  Police 
^om'r.  Appellant.  (Supreme  Court.,  Appellate 
Division,  Second  Department.  January  26, 
.90(j.)  Action  by  Ahi  Peace  against  William 
^cAdoo,  as  police  commissioner,  etc.  No  opin- 
on.  The  provision  of  the  charter  upon  which 
lie  determination  of  this  controversy  depended 
laving  been  amended  since  the  action  was 
trought,  we  do  not  think  it  is  proper  to  grant 
eave  to  appeal  to  the  Court  of  Appeals.  The 
notion  is  therefore  denied. 

PEACE,  Respondent,  v.  WILSON  et  al., 
iLppellants.  (Supreme  Court,  Appellate  Divi- 
ion.  First  Department.  December  8,  1905.) 
Vction  by  Hugh  K.  Peace  against  James  G. 
>Vilson  and  another.  C.  E.  Souther,  for  an- 
lellants.  W.  M.  Bennett,  for  respondent.  No 
>pInion.    Judgment  affirmed,  with  costs. 

PEABSALL  et  al..  Respondents,  v.  STEW- 
LRl'  et  al..  .Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Jan- 
lary  26,  1906.)  Action  by  Thomas  E.  Pear- 
alt  and  others  against  Thomas  H.  Stewart  and 
Clla  F.  Stewart.  No  opinion.  Motion  for 
>ave  to  amend  printed  case  on  appeal  granted. 

PEOPLE.  Respondent,  v.  BARTELS,  Ap- 
ellant.  (Supreme  Conrt.  Appellate  Division, 
'ourth  Department.    December  0,  1905.)    Pro- 


ceedings^ the  people  of  tiie  state  of  New  Tork 
against  Herman  Bartels,  8r. 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied.  Order  denying  motion  to  change  venue 
affirmed. 

HISCOOK,  J.,  not  voting. 

PEOPLE,  Appellant,  v.  BRIGGS,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  December  6,  1905.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
Tork  against  Charles  M.  Briggs. 

PER  CURIAM.  Order  modified,  so  as  to  re- 
quire the  plaintiff,  under  each  date  of  alleged 
violation,  to  specify  either  the  place  or  places, 
or  the  person  or  persons,  where  or  to  whom  it 
is  alleged  the  defendant  sold,  as  and  for  certi- 
fied milk,  milk  that  had  not  been  certified,  and. 
as  thus  modified,  affirmed,  without  costs  of  this 
appeal  to  either  party. 

WILLIAMS  and  NASH,  JJ.,  dissent 

PEOPLE,  Respondent,  ▼.  CHRISTIANNA. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  January  12,  1906.) 
Proceedings  by  the  people  of  the  state  of  New 
Tork  against  Michael  Christianna. 

PER  CURIAM.  We  think  the  evidence  is 
insufficient  to  establish  the  guilt  of  the  accused 
beyond  a  reasonable  doubt  Judgment  of  con- 
viction reversed. 

PEOPLE,  Respondent,  v.  DIBOL  et  al..  Ap- 
pellants. (Supreme  Conrt,  Appellate  Division, 
First  Department  February  13,  1906.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 
against  David  J.  Dibol,  James  E.  Simmons, 
and  Frank  Robinson.  No  opinion.  Motion  to 
dismiss  appeal  denied,  with  leave  to  respondent 
to  renew  motion,  unless  the  case  be  placed  on 
the  calendar  and  the  briefs  filed  for  the  March 
term  of  this  court 

PEOPLE  V.  DIBOL  et  al.  (Supreme  Court. 
Appellate  Division,  First  Department  March 
2,  1906.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  David  J.  Dibol  and 
others.  No  opinion.  Motion  granted.  Order 
filed. 

PEOPLE,  Respondent,  v.  GIANVECCHIO, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  13,  1906.) 
Proceedings  by  the  people  of  the  state  of  New 
York  against  Gaetano  Gianvecchio.  No  opin- 
ion.   Motion  denied. 

PEOPLE  y.  GIANVECCHIO.  (Supreme 
Court  Appellate  Division,  First  Department. 
Marcil  2,  1906.)  Proceedings  by  the  people  of 
the  state  of  New  York  uramst  Gaetano  Gian- 
vecchio. No  opinion.  Motion  denied.  Order 
filed.  

PEOPLE,  Respondent,  v.  KOPP,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department    February  13,   1006.)    Pro- 


ceedings by  the  people  of  the  state  of  New  York 

Kopp. 
dismiss  appeal  denied,  with  leave  to  respondent 


against  George  Kopp.    No  opinion.    Motion  to 


to  renew  motion,  unless  the  case  be  placed  on 
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the  calendar  and  the  briefa  filed  for  the  April 
term  of  thla  ooart. 

PEOPLE,  Respondent,  t.  I/AMSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  February  13,  1906.)  Pro- 
ceedings by  tlie  people  of  the  state  of  New  Tork 
aeainst  Harrison  G.  Lamson.  No  opinion. 
Motion  to  dismiss  appeal  granted. 

PEOPLE  r.  LOPINTO.  (Supreme  Court, 
Appellate  Diyision,  First  D«partment  Jan- 
uary 12,  1006.)  Proceedinn  by  the  people  of 
the  state  of  New  Toric  against  Frank  Lopinto. 
No  opinion.  Motion  denied  on  conditions  stat- 
ed in  memorandum  per  curiam. 

PEOPLE,  Respondent  t.  LORSEN,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First   Department    December   8,    1906.)    Pro- 


ceedings by  the  people  of  the  state  of  New 
Tork  against  Lors  Lorsen.  J.  E.  Smith,  for 
appellant  T.  Connoly,  for  respondent  No 
opinion.    Judgment  affirmed. 

PEOPLE,  Respondent  ▼.  MENZEL,  Appel- 
lant (Supreme  Court  Appellate  Division, 
First  Department  February  13,  1906.)  Pro- 
ceedings oy  the  people  of  the  stjate  of  New 
Tork  against  Richard  M.  Menzel.  No  opinion. 
Motion  to  dismiss  appeal  granted. 


PEOPLE,  Respondent  v.  THOMAS,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  December  8,  1905.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
Tork  against  Edward  R.  Thomas.  P.  J.  Roon- 
ey,  for  appellant  R.  C.  Taylor,  for  respond- 
ent. 

PER  CURIAM.    Judgment  affirmed. 

LAU6HLIN,   J.,   dissents. 

PEOPLE,  Respondent,  v.  WBISBBRG,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  13,  1906.) 
Proceedings  by  the  people  of  the  state  of  New 
Tork  against  Harry  Weisberg,  impleaded,  etc 
No  opinion.  Motion  to  dismiss  appeal  denied, 
with  leave  to  respondent  to  renew  motion,  un- 
less the  case  be  placed  on  the  calendar  and  the 
briefs  filed  for  the  March  term  of  this  court 


PEOPLE  V.  WEISBERG.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
2,  1900.)  Proceedings  by  the  people  of  the 
state  of  New  Tork  against  Harry  Weisberg. 
No  opinion.    Motion  granted.    Order  filed. 

PEOPLE  ez  rel.  ARCHER,  Respondent  ▼. 
McADOO,  Police  Com'r,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  26,  1900.)  Proceedings  by 
the  people  of  the  state  of  New  Tork  on  the 
relation  of  Thomas  Archer,  against  William 
McAdoo,  as  ixilice  commissioner,  etc.  No  opin- 
ion.   Motion  to  resettle  order  granted. 

PEOPLE  ex  rel.  BALDWIN,  Respondent 
V.  McADOO,  Police  Com'r,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  5,  1906.)  Proceedings  by 
the  people  of  the  state  of  New  Tork,  on  the  re- 


lation of  Sylvester  D.  Baldwin,  against  THIIiam 
McAdoo,  as  police  commissioner  of  the  city  of 
New  Tork.  No  opinion.  Appeal  dtmnissfd. 
with  costs. 

PEOPLE  ez  reL  BBBRO,  Appellant,  v. 
BOND,  Respondent  (Supreme  Oonrt,  Apprl- 
late  Division,  Second  Department.  December 
29,  1905.)  Proceedings  by  the  i>eopIe  of  the 
state  of  New  Tork,  on  the  relaU<w  of  Harry 
J.  Bebro,  against  Qeorge  Bond. 

PER  CURIAM.  In  view  of  the  express  find- 
ing of  the  court  at  Special  Term  that  the  per- 
son whose  custody  is  in  question  in  this  pra- 
ceedins  is  not  insane,  we  think  there  was  no 
authority  to  remand  her  to  the  custody  of  tlte 
respondent  The  order  is  therefore  modified  by 
striking  out  the  direction  that  she  be  so  re- 
manded, and,  as  so  modified,  is  afilrmed,  with- 
out costs  of  this  appeaL  See  93  N.  T.  8npp. 
27T. 

PEOPLE  ez  rel.  BREWSTER,  AppellaDt 
T.  OLD  GUARD  OF  CITT  OF  NEW  TORK. 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, First  Department  December  8,  190-1) 
Proceedings  by  the  people,  on  the  relation  of 
HeniT  H.  Brewster,  against  the  Old  Goard  of 
the  City  of  New  Tork.  O.  B.  Thomas,  for 
appellant  S.  H.  Stuart  for  respondent  No 
opinion.  Order  affirmed,  with  flO  costs  and 
disbursements. 

PEOPLE  ez  reL  BROWN,  Respondent,  v. 
SULLIVAN  etal..  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  Decem- 
ber »,  1905.)  Proceedings  by  the  people  of  the 
state  of  New  Tork,  on  the  relation  of  Walter  B. 
Brown,  against  Timothy  P.  Sullivan  and  others. 
No  opinion.  Order  affirmed,  with  flO  costs  and 
disbursements. 

PEOPLE  ex  rel.  BURKE  ▼.  PARTRIDGE, 
Police  Com'r.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  8,  190&) 
Proceedings  by  the  people  of  the  state  of  New 
Tork,  on  the  relation  of  Thomas  A.  Bnrke, 
against  John  N.  Partridge,  as  police  commis- 
sumer.  L.  J.  Grant,  for  relator.  T.  Clonnolly 
for  respondent 

PER  CURIAM.  Writ  dismissed,  and  pro- 
ceedings affirmed,  with  costs. 

McLaughlin,  j..  dissents. 

PEOPLE  ez  rel.  DENTON  ▼.  PART- 
RIDGE, Police  <3om'r.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  De- 
cember 29,  1905.)  Proceedings  by  the  people 
of  the  state  of  New  Tork,  on  the  relation  of 
John  A.  Denton,  against  John  N._  Partridge, 
police  commissioner,  etc.  No  opinion.  Deter- 
mination confirmed,   with  costs. 

PEOPLE  ex  rel.  DURTBB  ▼.  DURTEE. 
(Supreme  Court,  Appellate  Division,  Firsit  De- 
partment. January  12,  1906.)  Proceedings  by 
the  people  of  the  state  of  New  Tork,  on  the 
relation  of  Gustavus  A.  Duryee,  a^inst  Em- 
ma G.  Duryee.  No  opinion.  Motion  denied, 
with  $10  costs. 
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PEOPLE  ex  rel.  FAHNESTOCK  TRANS- 
MITTER OO.  V.  KELSEY,  State  Comptroller. 
{Supreme. Court,  Appellate  Division,  Third  De- 
partment January  8,  1906.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  tne  re- 
lation of  the  Fahnestock  Transmitter  Company, 
against  Otto  Kelsey  as  Comptroller. of  the  state 
of  New  York.  No  opinion.  Determination  of 
the  Comptroller  confirmed,  with  |50  costs  and 
disbursements. 

PEOPLE  ez  rel.  FENNELLY,  Bespondent, 
V.  AMALGAMATED  COPPER  CO.  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department.  December  30,  1905.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Joseph  Fennelly,  against  the 
Amalgamated  Copper  Company  and  others.  J. 
M.  Beck,  for  appellants.  B.  J.  McGuire,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
costs. 

PEOPLE  ex  rel.  FENNELLY  v.  AMALGA- 
MATED COPPER  CO.  et  al.  SAME  v. 
UNITED  COPPER  CO.  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  22,  1906.)  Proceedings  by  the  people 
of  the  state  of  New  York,  on  the  relation  of 
Joseph  Fennelly,  against  the  Amalgamated  Cop- 
per Company  and  others,  and  against  the  United 
Copper  Company  and  others.  No  opinion.  Mo- 
tions granted.    See  memorandum. 

PEOPLE  ex  rel.  FENNELLY,  Respondent, 
T.  UNITED  COPPER  CO.  et  al.,  Appellants. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  30,  1905.)  Proceedings 
by  the  people  of  the  state  of  New  York,  on 
the  relation  of  Joseph  Fennelly,  against  the 
United  Copper  Company  and  others.  F.  R. 
KetiogK,  for  appellants.  ,E.  J.  McGuire,  for 
respondent.  No  opinion.  Order  affirmed,  with 
costs. 

PEOPLE  ex  rel.  HATCH,  Appellant,  v. 
RE.ARDON,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
30,  1905.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Albert 
J.  Hatch,  against  Edward  Reardon.  J.  F.  Dil- 
lon and  J.  G.  Milburn,  for  appellant.  E.  A. 
Sandford,  for  respondent  No  opinion.  Re- 
argument  ordered  second  week  of  January, 
1906.  

PEOPLE  ex  rel.  LEVY,  Appellant,  v.  BUT- 
LER. Com'r,  Respondent.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 9,  1906.)  Proceedings  by  the  people  of 
the  state  of  New  York,  on  the  relation  of 
Herman  J.  Levy,  against  Edward  J.  Butler, 
<K>nunis8ioner.  C.  E.  Hunter,  for  appellant 
W.  B.  Crowell,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

PEOPLE  ex  rel.  LOMAX  ▼.  GREENE, 
Com'r.  (Supreme  Court,  Appellate  Division, 
First  Department  January  19,  1906.)  Pro- 
ceedings by  the  people  of  the  state  of  New 


York,  on  the  relation  of  James  M.  Lomax, 
against  Francis  V.  Greene,  as  commissioner. 
E.  L.  Crandall,  for  relator.  T.  Connoly,  for 
respondent.  No  opinion.  Writ  dismissed,  and 
proceedings  affirmed,  with  costs. 

PEOPLE  ex  rel.  MACKENZIE,  Respondent, 
V.  MACKENZIE,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department.  De- 
cember 22,  1905.)  Proceedings  by  the  people 
of  the  state  of  New  York,  on  the  relation  of 
Carrie  E.  Mackenzie,  against  James  C.  Mac- 
kenzie. L.  H.  Doarly,  for  appellant  H.  Stie- 
fel,  for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs. 

PEOPLE  ex  rel.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.  V.  KELSEY,  Sute  Comptroller. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. December  5,  1905.}  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  the  New  York  Central  &  Hudson 
River  Railroad  Company,  against  Otto  Kelsey, 
as  Comptroller  of  the  state  of  New  York,  as  to 
the  tax  of  1902.  No  opinion.  Determination 
of  the  Comptroller  unanimously  confirmed,  with 
$50  costs  and  disbursements. 

PEOPLE  ex  rel.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.  V.  KELSEY,  State  Comptroller. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment December  5,  1905.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  the  New  York  Central  &  Hudson 
River  Railroad  Company,  against  Otto  Kelsey, 
as  Comptroller  of  the  state  of  New  York,  as  to 
the  tax  of  1903.  No  opinion.  Determination 
of  the  Comptroller  unanimously  confirmed,  with 
$50  costs  and  disbursements. 

PEOPLE  ex  rel.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.  T.  KELSEY,  State  Comptroller. 
(Supreme  Ourt,  Appellate  Division,  Third  De- 
partment. December  5,  1905.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  tlie 
relation  of  the  New  York  Central  &  Hudson 
River  Railroad  Company,  against  Otto  Kelsey, 
as  Comptroller  of  the  state  of  New  York,  as 
to  the  tax  of  1904.  No  opinion.  Determination 
of  the  Comptroller  unanimously  confirmed,  with 
$50  costs  and  disbursements. 

PEOPLE  ex  rel.  O'CONNELL  v.  HAYES, 
Com'r,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department  February  23, 
1906.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Robert  F. 
O'Connell,  against  Nicholas  J.  Hayes,  as  com- 
missioner. Q.  H.  CJoUins,  for  relator.  T.  Con- 
nolly, for  respondent.  No  opinion.  Writ  dis- 
missed, and  proceedings  affirmed,  with  $50 
costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  PETERSON,  Appellant, 
V.  McADOO,  Respondent  (Supreme  (3ourt,  Ap- 
pellate Division,  First  Department.  December 
30,  1905.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  George 
H.  Peterson,  against  William  McAdoo.  £.  Ik 
Crandall,   for  appellant    T.  Connolly,   tor  re- 
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spondent.    No   opinion.    Order   afllrmed,    with 
$10  coats  and  disburaements. 

PEOPr.E  ex  rel.  ROSENFELD  ▼.  TAN- 
NENBAUM.  (Supreme  Coort,  Appellate  Di- 
yisiou,  First  Department  December  8,  1905.) 
Proceedings  by  ttie  people  of  the  state  of 
New  York,  on  the  relation  of  Rosie  Rosenfeld, 
against  Louis  Tannenbaum.  No  opinion.  Mo- 
tion granted,  so  far  as  to  dismiss  appeal,  with 
$10  costs. 

PEOPLE  ei  rel.  STOUTENBURGH  v. 
HAYES,  Com'r.  (Supreme  Court,  Appellate 
Division,  First  Department.  Febraarr  23, 
1906.)  Proceeding*  by  the  people  of  the  state 
of  Now  York,  on  the  relation  of  William  A. 
Stoutenbnrgh,  against  Nicholas  J.  Hayes,  as 
commissioner.  W.  S.  Brewster,  for  relator. 
T.  Ck>nnoll7,  for  respondent  No  opinion. 
Writ  dismissed,  and  proceedings  affirmed,  with 
$60  costs  and  disbursements.    Order  filed. 
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Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted. 


PEOPLE  ex  rel.  VENNBR  et  al.  y.  NBW 
YORK  IjIFB  INS.  CO.  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
2,  1906.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Clarence 
H.  Venner  and  others,  against  the  New  York 
Life  Insurance  Company  and  others.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.  

PHBLPS,    Respondent,    v.    PHELPS,    Ap- 

Sellant.  (Supreme  CSourt,  Appellate  Division, 
econd  Department  January  26,  190G.)  Ac- 
tion by  Susan  A.  Phelps  against  John  W. 
Phelps. 

PER  CDRIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

JENKS  and  RICH,  JJ.,  vote  to  reduce  the 
allowance  for  alimony. 


PHILIP  MORRIS  &  CO..  Respondent,  t. 
MONDHAM  et  al.,  Appellants.  (Supreme 
(Tourt  Appellate  Division,  First  Department 
January  26,  1906.)  Action  by  Philip  Morris  & 
Co.  against  Maurice  B.  Mondham  and  others. 
J.  0.  Toole,  for  appellant  M.  Holmes,  for 
respondents.  No  opmion.  Judgment  affirmed, 
with  costs,  with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer,  on  payment  of  costs  in 
this  court  and  in  the  court  below. 

PILLMAN  et  al..  Respondents,  t.  BILL- 
QVIST  et  a!..  Appellants.  (Supreme  Court 
Appellate  Division,  First  Department  De- 
cember 8,  1905.)  Action  by  Joseph  C.  Pillman 
and  another  against  C.  EMward  Billqvist  and 
another.  G.  L.  Shearer,  for  api>ellants.  J. 
Larkin,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  P.  J.,  dissents. 

PITKIN,  Appellant  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Jan- 
uary 3,  1906.)  Action  by  Emma  D.  Pitkin, 
as,  etc.,  against  the  New  York  Central  &  Hud- 
son   River    Railroad    Company.    No    opinion. 


P.  J.  EMMERICH  CO.  v.  W.  &  J.  SLOANB. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment December  16,  1905.)  Action  by  the 
P.  J.  Emmerich  Company  against  W.  &  J. 
Sloane.    No  opinion.    Motion  granted. 

PLANT,  Respondent,  v.  BAHR,  Appellant 

glupreme  Court,  Appellate  Division,  Fourth 
epartment  December  6,  1905.)  Action  by 
Solomon  Plant  against  Mary  Banr.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

PODALSKY  et  al..  Respondent*,  v.  IRE- 
LAND, Appellant  (Supreme  Court,  Appellate 
Division,  First  Department.  December  30, 
1905.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Jacob  Podalsky  and  otliers 
against  John  B.  Ireland.  From  an  order  d«iy- 
ing  defendant's  motion  to  vacate  an  order  for 
examination  of  defendant  l)efore  trial,  be  ap- 
peals. Modified  and  affirmed.  Julius  D.  To- 
bias, for  appellant  Charles  L.  Hoffman,  for  re- 
spondents. 

PER  CURIAM.  The  order  should  be  modi- 
fied, by  limiting  the  examination  of  the  defend- 
ant to  the  question  of  signing  of  the  lease,  and 
the  agency  of  his  agent  in  fact,  purporting  to 
be  the  agent  who  signed  the  lease,  and,  as  so 
modified,  affirmed,   without  costs. 


POPE  MFG.  CO.,  Appellant,  t.  RUBBER 
GOODS  MFG.  CO.,  Respondent  (Supreme 
(3ourt.  Appellate  EUvision,  First  Department 
December  8,  1905.)  Action  by  the  Pope  Manu- 
facturing Company  against  tiie  Rubber  Goods 
Manufacturing  Company.  L.  H.  Friedman, 
for  appellant  N.  Ottinger,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
dubnrsement*. 

POYBT,  Respondent  v.  ROHE,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 

gartraent  December  30,  1905.)  Atrtion  by 
:omain  Poyet,  as  administrator,  against 
(Carles  Rohe.  B.  A  Jones,  for  appellant  W. 
N.  Baylis,  for  respondent 

PER    CURIAM.    Judgment   and   order   af- 
firmed, with  costs. 
LAUGHLIN,  J.,  dissents. 


POUOHER  V.  FABER.  (Supreme  Coort, 
Appellate  Dividon,  First  Department  Decem- 
ber 16,  1905.)  Action  by  Charles  Poucher 
against  Leander  B.  Faber.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

PRAITANC),  Apnellant.  v.  WILSON  & 
BAILLIE  MFG.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  29,  1905.)  Action  by  MIchele  Prai- 
tano,  as  administrator,  etc.,  of  Frank  Praitano, 
deceased,  against  the  Wilson  &  Baillie  Manu- 
facturing Cx»mpany. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

HOOKER,  J.,  disaenta. 
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PRICE  T.  rNTERURBAN  ST.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  16.  1905.)  Action  by 
Benjamin  Price  against  the  Intertirban  Street 
Railroad  Company.  No  opinion.  Motion  de- 
nied, on   payment  of  $10  costs. 

PURDY,  Respondent,  v.  FIRE  INa  SAL- 
VAGE CORPS  OF  BROOKLYN,  U  L,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  December  20,  1905.)  Action 
by  Margaret  Pnrdy,  as  administratrix,  etc^  of 
liomaa  V.  Pnrdy,  deceased,  against  the  Fire 
Insurance  Salvage  Corps  of  Brooklyn,  Long 
Island.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

PUTNAM  et  al.,  Respondents,  v.  NOUR,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  December  S,  1906.)  Action 
by  George  L.  Putnam  and  another  against  John 
Abdel  Nonr.  C.  E.  LeBarbier,  for  appellant 
E.  D.  Barlow,  for  respondents.  No  opinion. 
.Tudgment  and  order  affirmed,  with  costs. 

QUARTO,  Appellant  v.  NEWMAN  et  al„ 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  December  8,  1905.) 
Action  by  Aurelio  Quarto  against  William 
Newman  and  another.  T.  .T.  O'Neill,  for  ap- 
pellant F.  V.  Johnson,  for  respondents.  No 
opinion.    Judgment  affirmed,  with  costs. 


RAYMOND,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
December  6,  1905.)  Action  by  Horold  E.  Ray- 
mond against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 


REDA,  Respondent,  v.  ROHRICH  et  al.,  Ap- 
pellants. (Supreme  Conrt,  Appellate  Division, 
First  Department  January  19,  1906.)  Action 
by  Santo  Reda  against  Herman  J.  Rohrich  and 
another.  W.  J.  Carlin,  for  appellants.  R.  B. 
Knowles,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

REISTER,  Respondent  v.  NEW  YORK  & 
H.  R.  CO.,  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
80,  1005.)  Action  by  Martin  Reister  against 
the  New  York  &  Harlem  Railroad  Company  and 
others.  A.  S.  Lyman,  for  appellants.  L.  M. 
Berkeley,  for  respondent  No  opinion.  Judg- 
ment anirmed,  with  costs. 


REMY  V.  INTEBUBBAN  ST.  RT.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  15,  1905.)  Action  by  Jul- 
ius Remy  against  the  Interorban  Street  Rail- 
way Company.  No  opinion.  Motion  denied, 
wiUi  (10  costs. 

RHEIN,  Respondent  v.  ROWS,  Appellant 
(Supreme  Conrt,  Appellate  Division,  First  De- 
partment. December  30,  1905.)  Action  by  Liz- 
zie E.  Rhein  against  Basil  W.  Rowe.  R.  R. 
Rogers,  for  appellant  W.  B.  Walt,  Jr.,  for 
respondent  No  opinion.  Judgment  affirmed,  with 
costs. 


RHOADES,  Appellant  v.  ANDREWS  et  al.. 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  December  8,  1905.) 
Action  by  Samuel  D.  Rhoades  against  Edward 
L.  Andrews  and  Thomas  J.  O'Neill.  C.  B. 
Pierce,  for  appellant  T.  J.  O'Neill,  for  re- 
sx>ondent8.  No  opinion.  Order  affirmed,  with 
110  costs  and  disbursements. 


RICE,  Respondent,  v.  TOWN  OF  ADAMS. 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  December  6,  1005.) 
Action  by  Harvey  C.  Rice  against  the  town  of 
Adams.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

RICKETTS,  Respondent  v.  RAMSDELL  et 
al..  Appellants.  (Supreme  Conrt,  Appellate  Di- 
vision, Second  Department  January  5,  1008.) 
Action  by  Mary  J.  Ricketts  against  Henry 
Powell  Ramsdell  and  others,  individually  and 
as  executors,  etc.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

ROBESON,  Respondent  v.  HERZOG,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  February  13,  1906.)  Ac- 
tion by  Harriet  R.  Robeson  against  George 
Herzog.  No  opinion.  Motion  denied,  with  |10 
costs. 

ROBINSON,  Respondent  v.  HOADLEY,  Ap- 
pellant (two  cases).  (Supreme  Court  Appel- 
late Division,  Second  Department.  December 
29,  1905.)  Action  by  Joseph  Robinson  against 
Joseph  H.  Hoadley.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

ROLUN,  Respondent  v.  SIDNEY  B.  BOW- 
MAN CYCLE  CO.,  Appellant  ( Supreme  Court 
Appellate  Division,  First  Department.  Janu- 
ary 26,  1906.)  Action  by  Jordan  J.  Rollin 
against  the  Sidney  B.  Bowman  Cycle  Company. 
R.  T.  Greene,  for  appellant  T.  H.  Lord,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  coets. 

ROTHMAN,  Appellant  v.  GRANAT  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  Janna^  26,  1906.) 
Action  by  Henry  Rothman  against  David  Gran- 
at  and  the  Empire  State  Surety  Company.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 


In  re  ROTHSCHILD.  (Supreme  Court,  Ap- 
pellate Divi8i<ni,  First  Dienartment  January 
22,  1906.)  In  the  matter  of  David  Rothschild. 
No  opinion.    Motion  denied,  with  $10  costs. 

ROURKE  et  al.  v.  ELK  DRUG  CO.  et  al. 
(Supreme  Conrt  Appellate  Division,  Third  De- 
partment January  36,  1906.)  Action  by  John 
H.  Ronrke  and  others  against  the  Elk  Drug 
Company  and  others.  No  opinion.  Motion  de- 
nied. 

ROWE,  Respondent,  v.  GERRY,  Appellant 
et  al.  (Supreme  Court  Appellate  Division, 
Second  Department  December  8,  1906.)  Ac- 
tion by  Edward  Rowe  against  Isabel  H.  Gerry 
and   others.    No   opinion.    Motion   for  reargu- 
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ment  granted,  and  ease  set  down  for  hearing 
on  the  fint  Wednef>day  of  the  January  term. 

RUSSELL  V.  LYTH.  (Supreme  Court,  Ap- 
pellate Division,  Foarth  Department.  Decem- 
ber 6,  1905.)  Action  by  Joel  W.  Ruasell 
■gainst  Alfred  Lyth. 

PER  CURIAM.  Plaintira  exceptions  orer- 
mled,  motion  for  a  new  trial  denied,  with 
costs,  and  judgment  ordered  for  the  defendant 
on  the  nonsuit,  with  costs. 

WILLIAMS,  J.,  dissents. 

RUSSLEND,  Appellant! 't.  BRIDGE  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  January  19,  1906.) 
Action  by  William  B.  Russlend  against  Edwin 
A.  Bridge  and  John  W.  Souter.  No  opinion. 
Order  affirmed  on  argument,  with  $10  costs 
«nd  disbursements. 

RTDER,  Appellant,  t.  BATON  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  8,  1905.) 
Action  by  Edward  S.  Ryder  against  Henry 
W.  Eaton  and  others.  F.  H.  KoIIokr,  for  ap- 
pellant. E.  E.  Cooley,  for  respondents.  No 
opinion.  Judgment  modified  by  sti'ilciDg  out 
dismissal  of  complaint  and  granting  leave  to 
plaintiff  to  plead  over,  ou  payment  of  costs  in 
this  court  and  in  the  court  below;  and,  as  so 
modified,  afflrmod. 

BYEB,  Respondent,  v.  PRUDENTIAL  INS. 
CO.  OF  AMERICA,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
January  5,  1906.)  Action  by  Fannie  C.  Ryer, 
as  administratrix,  etc.,  against  the  Prudential 
Insurance  Company  of  America.  No  opinion. 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted. 

SACHS,  Appellant,  v.  ROSE,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. January  12,  1906J  Action  by  Au- 
gustus Sachs  against  George  L.  Rose.  No  opin- 
ion. Judgment  of  the  Municipal  Court  unani- 
mously affirmed,  with  costs. 


SACKETT  et  al..  Respondents,  t.  MILHOL- 
LAND,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  Decemlier  30, 
1905.)  Action  by  Henry  W.  Sackett  and 
others  against  John  E.  MilhoUand.  J.  M. 
Perry,  for  appellant.  A.  I.  Elkus,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

SALLIE,  Appellant,  v.  NEW  YORK  CITY 
RY.  CO.,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  February  13, 
1900.)  Action  by  Marcella  Sallie  as  adminis- 
tratrix against  the  New  York  City  Railway 
Company.  No  opinion.  Motion  denied,  with 
$10  costs. 

SALMON,  Appellant,  v.  SALMON  et  ol..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  De(eml)er  20,  1905.) 
Action  by  Mark  Salmon  against  Simon  Salmon, 


as  alleged  executor,  etc.,  of  Jane  Symons,  de- 
ceased, and  others. 

PER  CURIAM.  Order  setUng  aside  Tcrdict 
atttrmed,  with  costs. 

HOOKER,  J.,  dissents. 


SALOMON,  Appellant,  t.  SALOMON.  Re- 
spondent. (Supreme  Court,  Appellate  Divisii>r.. 
First  Department.  December  8,  1905.)  Action 
by  Estelle  L.  Salomon  against  Sidney  H.  Salo- 
mon. I.  N.  Jacobson,  for  appellant.  E.  Vai: 
Scbaick,  for  respondent.  No  opinion.  Order 
aflirmed.  with  $10  costs  and  disbursements,  on 
101  App.  Div.  588,  92  N.  Y.  Supp.  184. 


SANDER,  Respondent,  v.  NEW  YORK  &  H. 
R.  CO.  et  al..  Appellants.  (Supreme  Court. 
Appellate  Division,  First  Department.  Decem- 
ber 30,  1906.)  Action  by  Frederick  W.  Sander 
against  the  New  York  &  Harlem  Railroad  Com- 
pany and  others.  A.  S.  Lyman,  for  appellants. 
J.  C.  Bushby,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs. 


SARASOHN,  Appellant,  v.  KAMAIKY  n 
al..  Respondents.  KAMAIKY  et  a!..  Respond- 
ents, V.  SARASOHN  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Firjt  IV- 
partment.  February  13,  1906.)  Actions  by 
Abraham  Sarasohn  against  Rebecca  KamaiKv 
and  others  and  by  Leon  Kamaiky  and  oth<T§ 
against  Bertha  Sarasohn,  as  administratrix, 
and  others.  No  opinion.  Motions  denied,  with 
$10  costs. 

SARTORELLI,  Respondent,  v.  EZAGUI. 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  1  .>bruaiy  16.  UKM;.) 
Action  bjr  Angelus  M.  Sartorelli  against  Mai7 
V.  Ezagui,  etc.  No  opinion.  Motion  to  diirmi^s 
appeal  denied,  with  $10  costs.    Order  filed. 

SAVAGE,  Respondent  v.  BROOKYLN 
HEIGHTS  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division.  Second  Departmi'iit 
January  5,- 1006.)  Action  by  Anthony  Savage, 
an  infant,  etc.,  against  the  Brooklyn  Heights 
Railroad  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

MILLER,  J.,  dissents. 

SCHAEFEB,  Respondent,  t.  ACKERMAN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  29.  190.">.) 
Action  by  Henry  J.  Schaefer  against  Lonia  Ack- 
erman.  No  opinion.  .Tudgment  of  the  Munic- 
ipal Court  affirmed,  with  costs. 


SCHARFF,  Respondent,  v.  SCHARFF  et 
al..  Appellants.  (Supreme  Court  Appellate 
Division,  First  Department  December  30. 
1905.)  Action  by  Emil  F.  Scharff  against 
Marparetta  Scharff  and  others.  L.  A,  Guvil- 
lier,  for  appellants.  E.  S.  Cahn,  for  resirandent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


SCHEU,  Respondent,  v.  UNION  RT.  CO., 
Appellant    (Supreme    Court    Appellate    Diri- 
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8ion,  First  Department.  December  22,  lOOB.) 
Action  by  Magdalena  Schea  acainst  the  XTnioo 
Bailway  Company.  H.  A.  Robinson,  for  ap- 
pellant. A.  J.  Tafley,  for  respondent.  No  opin- 
ion.   Motion  denied. 

SCHINZEL,  Appellant,  ▼.  BUST,  Bridge 
Com'r,  Respondent,  et  al.  ^upreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 29,  1906.)  Action  by  Oeorge  M.  Schin- 
zel  Bgainat  George  E.  Best,  as  commissioner  of 
bridges,  etc.,  impleaded  with  others.  No  opin- 
ion. Interlocutory  judgment  affirmed,  with 
costs,  on  the  opinion  of  Mr.  Justice  Maddox  at 
Special  Term.      92  N.  Y.  Supp.  754. 

SCHLESINOBR,  Respondent,  v.  KEAT- 
ING, Appellant.  OSnpreme  Court,  Appellate 
Division,  First  Department.  December  8, 1905.) 
Action  i)y  Lte  Scniesinger  against  Hugh  Keat- 
ing. W.  O.  Miles,  for  appellant.  S.  F.  Knee- 
land,  for  respondent.  No  opinion.  Judgmeit 
affirmed,  with  costs. 

SCUNETX,  Respondent,  v.  FARUOLO,  Ap- 

gellant.  (Supreme  Court,  Appellate  Division, 
econd  Department.  December  29.  1905.)  Ac- 
tion by  Henry  Schnell  against  Charles  R.  Faru- 
olo.  No  opinion.  Judgment  of  the  Municipal 
Court  nnanimousiy  affirmed,  with  costs. 

SCHOBER,  Respondent,  v.  FIFTH  AVE. 
COACH  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 
ber 29,  1005.)  Action  by  John  Schober,  as  ad- 
ministrator, etc.,  of  John  Schol>er,  Jr.,  de- 
ceased, against  the  Fifth  Avenue  Coach  Com- 
pany. No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  on  the  ground  that  it 
was  granted  contrary  to  the  provisions  of  sec- 
tion 769  of  the  Code  of  Oivil  Procedure,  and 
motion  denied,  with  costs. 

SCHOBER,  AppellantTv.  FIFTH  AVE. 
COACH  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 29,  1905.)  Action  by  John  Schober,  as 
administrator,  etc.,  of  John  Schober,  Jr.,  de- 
ceased, against  the  Fifth  Avenue  Coach  Com- 
pany. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  on  the  ground  that 
the  trial  justice  had  no  power  on  his  own 
motion  to  change  the  venue  after  a  motion  for 
the  same  relief  had  been  denied  at  Special 
Term.  See,  also,  Phillips  v.  Tietjen  (Sup,)  95 
N.  T.  Supp.  469. 

In  re  SCHOOL  SITE,  DELANCET  and 
RIVIXGTON  STS.  (Supreme  Court,  Appel- 
late Division,  First  Department  January  19, 
190(}.)  In  the  matter  of  School  Site,  Delancey 
and  Rivington  streets.  No  opinion.  Motion 
granted. 

SCHIJI.BERG.  Respondent  v.  CITY  OF 
NEW  YORK,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
22,  lOO.").)  Action  by  Horinan  Schulberg 
flgninst  the  city  of  New  Yorls.  T.  Connoly, 
fur  appellant.    M.  Culcor,  for  respondent    No 


opinion.   Judgment  uid   ordar  afflrmed,   witii 

costa. 

SCTHUIiBBRG,  Respondent,  r.  CITT  OF 
NEW  YORK,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
22,  1906.)  Action  by  Rosy  Schulberg  against 
the  city  of  New  Yorlc.  T.  Connoly,  for  appel- 
lant M.  Cukor,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

In  re  SEELEY.  (Supreme  Court,  Appellate 
Division,  First  Department  March  2,  1906.) 
In  the  matter  of  Jnrden  E.  Seeley.  No  opinion. 
Respondent  disbarred.    Order  filed. 

SEMENZA,  Appellant  ▼.  RODGERS,  Re- 
spondent (Supreme  0>urt,  Appellate  Division, 
First  Department.  December  8,  1905.)  Ac- 
tion by  Carmine  Semenza,  as  administratrix, 
against  John  C.  Rodgers,  T.  F.  O'Neill,  for 
appellant  F.  V.  Johnson,  for  respondent  No 
opinion.    Judgment  afflrmed,  with  costs. 

SESSLER,  Appellant,  v.  MARTIN,  Respond- 
ent. (Supreme  (3onrt,  Appellate  Division,  Sec- 
ond Department.  January  12,  1900.)  Action 
by  Henry  Sessler  against  William  R.  H.  Mar- 
Un. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  pluintifC  had  a  right  to  put  out  and  main- 
tain signs  upon  the  leased  premises,  and  there- 
fore there  was  a.  question  for  determination 
by  the  trial  court.  Judgment  of  the  Municipal 
Court  reversed,  and  new  trial  ordered,  costs 
to  abide  the  event. 

SHAUGHNESSY,  Respondent,  v.  WEEKES, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  D^artment.  January  12,  1906.)  - 
Action  by  J.  Noyes  Shaughnessy  against 
Arthur  D.  Weekes.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 

SHAUL  et  al..  Respondents,  v.  BOARD  OF 
EDUCATION  OF  CITY  OF  NEW  YORK, 
Appellant.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  November  29, 
1905.)  Action  by  Hedwig  Shaul  and  Fayette 
Getman,  as  executors,  etc.,  against  the  board 
of  education  of  the  city  of  New  York.  No  opin- 
ion.   Motion  denie4. 

SH.\^W  et  al^  Respondents,  v.  NEW  YORK 
ELEVATED  R.  CO.  et  al..  Appellants.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment December  30,  1905.)  Action  by  Samuel 
T.  Shaw  and  others  against  the  New  York 
Elevated  Railroad  Company  and  others.  J. 
L.  Gadwalader,  for  appellants.  W.  G.  Peck- 
ham,  for  respondents.  No  opinion.  Judgment 
affirmed,  witli  costs. 

In  re  SHOEN,  Respondent,  v.  SCOTT,  Ap- 
pellant (Supreme  Court,  Appell.ite  Division, 
Third  Department  January  8,  1906.)  In  the 
matter  of  the  claim  of  Elijah  Shoen  against  E. 
.T.  Scott,  as  administrator  with  the  will  annexed 
of  Archibald  Scott  deceased.  No  opinion. 
Judgment    unanimoosly    affirmed. 
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SHONTS,  Respondent,  ▼.  THOMAS  et  al., 
Appellants.  (Sapreme  Court,  Appellate  Divi- 
sion, Second  Department  January  6,  1906.) 
Action  by  Theodore  P.  Shoats  against  Edward 
R.  Ttiomas,  Orlando  F.  Thomas,  and  Edwin 
M.  Post.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


SIEPERD  et  al..  Respondents,  t.  NEW 
YORK  &  H.  R.  CO.  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  30,  1905.)  Action  by  liouis 
Sieferd  and  others  against  the  New  York  & 
Harlem  Railroad  Company  and  others.  A. 
8.  Lyman,  for  appellants.  L.  M.  Berkeley,  for 
respondents.  No  opinion.  Judgment  affirmed, 
with  costs. 

SLEVIN,  Respondent,  v.  SCHMITT,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department.  December  30,  1905.)  Ac- 
tion by  Hugh  Slevin  against  Joseph  Schmitt. 
H.  O.  Beatty,  for  appellant  O.  Fielder,  for 
respondent  No  opinion.  Judgment  affirmed, 
witn  costs. 

SLOANB.  Respondent,  t.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant  (Supreme 
Ck>urt  Appellate  Division,  First  Department. 
January  19,  1906.)  Action  by  John  A.  Sloane 
against  the  Metropolitan  Street  Railway  Com- 
pany. B.  H.  Ames,  for  appellant  H.  A. 
Powell,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


SLOCUM,  Respondent  v.  TOWN  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department  January  8,  1906.)  Action 
by  William  R.  Slocum  against  Byron  J.  Town 
'and  another. 

PER  CURIAM.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 

KELLOGO,  J.,  not  sitting. 

SLOSS  IRON  &  STEEL  CO.,  Appellant. 
V.  JACKSON  ARCHITECTURAL  IRON 
WORKS.  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
13,  1906.)  Action  by  the  Sloss  Iron  &  Steel 
Company  against  the  Jackson  Architectural 
Iron  Works.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  $10  costs. 


SMITH  T.  BLEIER  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Jan- 
nary  22,  1906.)  Action  by  Warren  D.  Smith 
against  Sigmund  H.  Bleier  and  others.  No 
opinion.  Motion  granted,  so  far  as  to  dis- 
miss appeal,  with  $10  costs. 


SMITH  V.  BORDENS  CONDENSED  MILK 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  January  22,  1906.)  Action  by 
Addie  E.  Smith  against  the  Bordens  Condensed 
Milk  Company.  No  opinion.  Motion  denied, 
with  $10  costs. 

SMITH,  Appellant  v.  MARSH  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  19,  1906.) 
Action  by  GrenviUe  A.  Smith  against  John  E. 


Marsh  and  othem.  P.  A.  HendHck,  for  aprvl- 
lant  J.  C.  Shaw,  for  respondents.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


SMITH,  Respondent,  v.  MILLER,  Appellant. 
(Supreme  Court,  Appellate  Division,  Sei^n-I 
Department.  December  29,  1905.)  Action  by 
Morrell  Smith  against  Edward  Miller.  X> 
opinion.  Judgment  of  the  Municipal  Coort 
unanimously  affirmed,  with  costs. 

SMITH  et  al..  Respondents,  v.  RYAN  et  aL 
Appellants.  (Supreme  Conrt,  Appellate  Pi- 
vision,  First  Department  February  13.  1JK'>.- 
Action  by  Mary  Smith  and  others  agsln>t 
Michael  Ryan  and  others.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 


In  re  SMITH'S  ESTATE.  (Supreme  Court. 
Appellate  Division,  First  Department,  Fei-n'- 
ary  9,  1906.)  In  the  matter  of  John  Smith. 
deceased.  No  opinion.  Order  affirmed,  w:th 
$10  costs  and  disbursements. 

SNYDER.  Appellant  t.  MONROE  ECK- 
STEIN BREWING  CO.,  Respondent  et  a!. 
(Supreme  Court,  Appellate  Division,  Second  P«>- 
partraent.  January  12,  1906.)  Action  by 
.Tames  Snyder  against  the  Monroe  Ecksteic 
Brewing  Company;  Gustav  Penet  and  others, 
defendants.    No    opinion.    Motion   denied. 

STARKEY,  Respondent,  ▼.  WEBSTER  «t 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  5,  190*1.) 
Action  by  Caroline  C.  Starkey  against  Howard 
S.  Webster  and  others.  No  opinion.  Interloc- 
utory judgment  affirmed,  with  costs. 

In  re  STEIN.  (Supreme  Onrt,  Appellate 
Division,  First  Department.  January  12,  190<l> 
In  the  matter  of  John  C.  Stein.  No  opinion. 
Respondent  suspended  for  one  year. 

STEINDLER.  Appellant,  v.  NEW  YORK 
IMPORTATION  CO.,  Respondent  (Supreme 
Court,  Appellate  Term.  January  16,  190tii 
Appeal  from  Municipal  Court  Borough  of 
Manhattan,  Eleventh  District  Action  by  Rob- 
ert M.  Steindler  against  the  New  York  Im- 
portation Company.  From  a  judj^ment  grant- 
ing insufficient  relief,  plaintiff  appeals.  Con- 
ditionally reversed.  Page,  Brant  &  Booth,  for 
appellant  Rignal  D.  Woodward,  for  respond- 
ent 

SCOTT,  P.  J.  We  think  that  the  discharjrc 
of  plaintiff  was  justified  upon  the  evideui-v: 
also  that  it  was  satisfactorily  proven  that  tbe 
parties  agreed,  after  the  written  contract  was 
made,  to  so  modify  it  that  plaintiff  should  re- 
ceive $75  a  week  in  advance,  instead  of  fS>^ 
a  month,  and  that  the  parties  acted  upon  this 
modification.  Agreeing,  as  we  do,  witli  the 
justice  up  to  this  point,  we  find  ourselves  un- 
able to  understand  how  he  arrived  at  the  figure 
for  which  he  rendered  judgment  The  plaintiff 
proved  expenses  paid  out  by  him  amounting 
to  $19.25.  The  last  payment  of  salary  was 
on  July  2d,  when  he  was  paid  for  the  weel: 
ending  .July  ftth.  He  was  not  effectually  dis- 
charged until  July   18th.    There   had    become 


Digitized  by 


Google 


MEMOBANDTTM  DECISIONS. 


1147 


lue  him  before  thnt  $75  on  J'uly  Otb  and  |76 
>n  July  16th,  making  $150  due  for  salary  and 
Mi).25  for  expenses,  in  all  $174.25,  instead  of 
m9.75,  the  amount  awarded  by  the  judgment 
'or  damages.  The  judgment  must  be  reversed, 
tnd  a  new  trial  granted,  with  costs  to  appel- 
ant to  abide  the  event,  unless  defendant  will 
stipulate  that  the  judgment  shall  be  increased 
:o  $193.56,  in  which  event  the  judgment,  as  so 
nodified,  will  be  affirmed,  without  coats. 

BISCHOFF,  .7.,  concurs. 

MacLEAN,  J.  (dissenting).  By  wri^en  oon- 
:ract  of  employment  between  the  parties  here- 
n,  the  plaintiff  was  employed  for  a  year  from 
February  18,  1905,  at  $300  per  month  In  ad- 
I'ance  therefrom,  and  commissions  on  excess 
>f  sales  by  bim  above  $50,000  after  same  had 
^een  paid  for.  Evidence  there  was,  and  suf- 
icient,  to  find  a  subsequent  modification  there- 
>f  by  the  parties  whereby  the  plaintiff  was  to 
-eceive  $76  per  week  in  advance,  instead  of 
:he  sum  of  $300  per  month,  and  a  discharge 
'or  cause  in  the  month  of  July  following. 
There  was  introduced  in  evidence  written  no- 
:ice  to  quit,  dated  July  18th  ;  but  it  may  not  be 
said  that  the  plaintiff  was  not  effectually  dis- 
:harged  until  that  date,  for  the  defendants 
restified  to  oral  notice  on  Jnly  7th,  and  the 
ilaintiff  himself  to  oral  notice  before  the  re- 
ceipt of  the  written  notice,  and  that  he  con- 
:inned  to  incur  expenses  thereafter  for  a  period 
>f  three  days.  The  defendants  testified  to  the 
ast  payment  for  services  as  of  July  2d,  and 
:he  plaintiff  to  the  sum  of  $10.25  for  expenses 
ncxirred;  but,  in  view  of  plaintiff's  own  testi- 
mony, this  should  be  reduced  by  at  least  the 
mm  of  $6.80.  However,  as  it  does  not  ap- 
pear from  the  judgment  when  the  plaintiff  was 
lischarged,  whether  on  Jnly  7th,  11th,  or 
L8th,  the  amount  of  the  jAd^ent  for  $119.75, 
:xclusive  of  costs,  may  not  stand;  for  tf  the 
lischarge  occurred  on  the  earlier  dates  the 
imount  of  the  judgment  in  either  case  was  ex- 
;eesive,  and  if  on  the  last  above  mentioned 
late  the  amount  of  the  judgment  was  Inade- 
luate.  The  judgment  should  therefore  be  re- 
rersed,  and  a  new  trial  ordered,  unless  the 
>laintiff  consents  to  a  reduction  of  the  amount 
twarded  to  bim,  and  accepts  the  sum  of  $87.46 
ind  appropriate  costs. 

STEPNIAK  T.  LAKE  SHORE  &  M.  S.  RT. 
20.  (Supreme  Court,  Appellate  Division, 
-"ourth  Department.  December  6,  1906.)  Ac- 
ion  by  Oeorge  Stepniak  against  the  Lake  Shore 
i.  Michigan  Southern  Railway  Company. 

PER  CURIAM.  Plaintiff's  exceptions  sus- 
ained,  and  motion  for  new  trial  granted,  with 
rosts  to  the  plaintiff  to  abide  event.  Held,  that 
be  questions  of  defendant's  negligence  and  ab- 
:ence  of  contributory  negligence  on  the  part  of 
be  plaintiff  are  questions  of  fact  which  should 
■ave  been  submitted  to  the  jury. 

McLENNAN,  P.,  and  NASH  JJ.,  dissent 

STERLING,  Appellant,  v.  CHAPIN,  Re- 
pondent.  (Supreme  Court,  Aopellate  Division, 
("irst  Department.  January  19,  1906.)  Appeal 
rom  judgment  on  Report  of  Referee.  Action 
ly  John  W.  Sterling,  as  executor,  etc.,  against 


Albert  K.  Chapfai,  Indlvidnallr,  etc.  From  a 
judgment  entered  on  the  report  of  a  referee,  and 
from  an  order  granting  costs,  botli  parties  an- 

Eeal.  Affirmed.  J.  A.  Garver,  for  plaintiff.  L. 
u  Kellogg,  for  defendant. 
PER  CURIAM.  The  order  appealed  from 
should  be  affirmed,  without  costs;  and  upon  the 
anthority  of  Sterling  v.  Chapin,  102  App.  Div. 
589,  92  N.  T.  Supp.  904,  the  judgment  appealed 
from  should  also  oe  affirmed,  wiuiout  costs. 

LAUGHLIN,  J.,  dissents,  on  bia  opinion  od 
the  previous  appeal. 

STEWART  V.  NEW  YORK  CITY  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  30,  19()6.)  Action  by  Lu- 
cius Stewart  against  the  New  York  City  Rail- 
way Company.  No  opinion.  Motion  denied 
with  $10  costs. 

STOCKTON,  Appellant,  t.  OITT  OP  BUF- 
FALO et  al.,  Respondents.  (Supreme  Court 
Appellate  Division,  Fourtii  Department  De- 
cember 6,  1905.)  Action  by  Lewis  Stockton 
against  the  city  of  Buffalo  and  pother.  N» 
opinion.  Motion  for  leave  of  appeal  to  the 
Court  of  Appeal*  denied,  with  $10  costs. 


■  II II  II I 


STONE.  Appellant  v.  MAIL  A  EXPRESS 
CO.,  Respondent  (Supreme  Court  Appellate 
Division,  First  Department  December  8,  1905.) 
Action  by  Junius  H.  Stone  against  the  Mail  & 
Elzpress  Company.  C.  E.  Thomall,  for  appel- 
lant. C.  L.  Burr,  for  re8i>ondent  No  opinion. 
Order  affirmed,  with  $10  cost*  and  diaburse- 
menta. 

In  re  STONE  &  KIMBALU  (Supreme 
Ooort,  Appellate  Division,  First  Department 
December  8,  1905.)  In  the  Matter  ot  Stone  s. 
KimbalL  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

STRAIT  et  aL,  Reapondents,  r.  LINDSAY 
et  al.,  Appellants.  (Supreme  Court,  Appelhite 
Division,  Third  Department  January  8,  1906.) 
Action  by  William  G.  Strait  and  others  a^inst 
Walter  B.  Lindsay  and  others.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

STUMP,  Appellant  r.  BUTTBRFIEIiD.  Re- 
spondent (Supreme  Conrt  Appellate  Division, 
Second  Department  January  5,  1906.)  Action 
by  Herman  Stump  against  Julia  L.  Butterfield, 
as  executrix,  etc.  No  opinion.  Order  reversed, 
with  $10  costs  and  disbursements,  motion  de- 
nied, with  costs,  and  verdict  reinstated,  upon 
the  anthority  of  Dubuc  ▼.  Lazell,  Dalley  &,  Co., 
182  N.  Y.  «2,  75  N.  B.  401. 

SUSSMAN,  Resplondent,  ▼.  NELSON,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  December  8,  1905.)  Ac- 
tion by  Alexander  Sussman  against  Samuel  Nel- 
son. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 


aL, 


SWARTHOUT,  Appellant  v.  CULVER  et 
.,   Respondents.    (Supreme   Court, .  Appellata 
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IMtIsIod,  Fourth  Department.  Janaary  8, 
1906.)  Action  by  Olenwood  Swarthont,  an  in- 
fant, etc.,  against  Nettie  Culver  and  another. 

PER  CURIAM.  Jadcment  affirmed,  with 
costs* 

NASH,  J„  not  sitting. 

SWEET,  Respondent,  v.  HOWELL,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department.  January  8,  1906.)  Action 
by  George  B.  Sweet  against  Joseph  Howell, 
as  administrator  of  Sophia  Howell,  deceased. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,    with   costs. 


In  re  SWEEZT.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  'JS, 
1905.)  In  the  matter  of  the  application  of 
Frank  A.  Sweezy  for  admission  to  the  bar. 

PER  CURIAM.  It  should  be  made  to  ap- 
pear that  the  Nebraska  court  in  which  the  ap- 
plicant has  practiced  for  three  years  is  the 
highest  court  of  law  in  that  state. 

In  re  SWEEZT.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  Decpoiber 
29,  1905.)  In  the  matter  of  the  application  of 
Frank  A.  Sweezy  for  admission  to  the  bar. 
No  opinion.    Application  granted. 

SYRACUSE  TRUST  CO.,  Respondent,  v. 
SYRACUSE  CONST.  CO..  et  al.,  Appellants. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 

g&rtment  January  3,  1906.)  Action  by  the 
yracuse  Trust  Company  against  the  Syracuse 
Construction  Company  and  others.  No  opinion. 
Judgment  and  order  affirmed,   with  costs. 

TALBOT,  Respondent,  v.  LAUBHBIM  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  26,  1906.1 
Action  by  William  H.  Talbot  against  Max 
Laubhcim  and  others.  L.  Zenke,  for  appellants. 
O.  C.  Harrison,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 


TAYLOR  V.  BRIGGS  et  al.  (Supreme 
Court  Appellate  Division,  First  Department 
January  22,  1006.)  Action  by  Helen  J.  Taylor 
agaiust  Georgianna  Brigcs  and  others.  No 
opinion.  Motion  granted,  so  far  as  to  dismiss  ap- 
peal, with  $10  costs. 


TBRWILLIGER,  Appellant,  v.  STIVERS 
et  al.,  ResiJondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  29, 
lOO.").)  Action  by  Cornelius  S.  Terwilllger,  as 
admiuistrator,  etc.,  of  Merwyn  S.  Terwilllger, 
deceased,  against  Lewis  S.  Stivers  and  John 
D.  Stivers. 

PER  CURIAM.  Judgment  and  order  af- 
Crmed.  with  costs. 

HOOKER,  J.,  dissents. 

TIERSTEIN,  Respondent,  T.  GLASSBERG. 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  November  29,  1905.) 
Action  by  Smauel  Tierstein  against  Max  Glass- 
berg.  No  opinion.  Leave  to  withdraw  motion 
granted,  witiiout  costs. 


TIBRSTBTN,  Respondent  t.  GliASSBERG. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  January  5.  190^ 
Action  by  Samuel  Tierstein  against  Max  Glan- 
berg.  No  opinion.  Judgment  of  the  Mnnid- 
ipai  Court  affirmed  by  default,  vnth  costs. 

TIERSTEIN,  Respondent  t.  GLASSBERG. 
Appellant  (Supreme  Court.  Appellate  r»>:- 
sion.  Second  Department  January  28,  19  Ki.} 
Action  by  Samuel  Tierstein  against  Max  Gls»- 
berg.    No  opinion.    Motion  denied. 


In  re  TIFFANY'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  First  Departrn'-Lt 
January  22,  1906.)  In  the  matter  of  Chari^ 
L,  Tiffany,  deceased.  No  opinion.  Motion  de- 
nied, with  $10  costs. 


TOWN  OF  OYSTER  BAY  v.  J.4COB  et  al 

(Supreme  Court,  Appellate  Division.  Second  De- 
partment January  26,  1906.)  Action  by  tb; 
town  of  Oyster  Bay  against  William  H.  Jacob, 
impleaded,  and  others.  "No  opinion.  Moticn 
for  leave  to  appeal  to  the  Court  of  Appeals  de- 
nied. 


TOWNSEND  v.  KERN  et  aL  (SnprenM 
CJourt,  Appellate  Division,  Second  Department. 
December  8,  1905.)  Action  by  Charles  Town- 
send  against  Howard  R.  Kern  and  Louis  C. 
Haughey  and  others.  No  opinion.  Judgment 
affirmed,  with  costs. 

TRIEST  y.  CITY  OF  NEW  YORE.  (So- 
preme  Court,  Appellate  Division,  Second  I>^ 
nirtment  January  26,  19060  Action  by  Ham 
Triest  a^inst  tlie  city  of  New  York.  No 
opinion.  Both  parties  ask  for  a  reversal  of 
the  judgment  Judgment  reversed,  withoot 
costs. 

TRUMBULL.  Appellant  t.  THOMAS  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Third  Department  December  .'. 
1905.)  Action  by  Thomas  D.  Trumbull,  Jr. 
against  Andrew  Thomas  and  others. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

KELLOGG,  J.,  not  sittins. 

TSCHETINIAN,  Appellant  t.  CITT 
TRUST  CO.  OF  NEW  YORK.   Respondent 

(Supreme  Court,  Appellate  Division,  Sei-oo-i 
Department.  December  8,  1905.)  Action  br 
James  Tschetinian  against  the  City  Tni<: 
Company  of  New  York.  No  opinion.  Final 
judgment  affirmed,  with  costs. 

TtrCKBR,  Appellant,  v.  PAULSEN,  Re- 
spondent. (Supreme  Court,  Appellate  Divisicc, 
First  Department.  December  8,  1905.)  Ac- 
tion by  William  A.  Tucker  against  Ijeoaui  , 
Paulsen,  Jr.  P.  Armitage,  for  appellant  W. 
B.  Ellison,  for  respondent  No  opinion.  Jod(- 
ment  and  order  affirmed,  with  costs.  i 

TUNI80N,  Respondent  t.  METROPOU-  ' 
TAN  ST.  RY.  CO.,  Appellant.  tSuprti:?  I 
Court  Appellate  Division,   First   Department. 
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rannary  19,  1906.)  Action  by  Madeline  Tnnl- 
iOD  a^nst  the  Metropolitan  Street  Railway 
(Company.  B,  H.  Ames,  for  appellant  J.  T. 
Canavan,  for  respondent.  No  opinion.  Judg- 
nent  and  order  reversed,  and  new  trial  ordered, 
Krith  costs  to  appellant  to  abide  event,  unless 
plaintiff  stipulates  to  reduce  judsment  as  enter- 
ed, including  costs,  etc.,  to  $l,!w5.05,  in  which 
ivent  judgment,  as  so  modined,  and  order,  af- 
irmed,  without  costs. 

TYNBERG,  Respondent,  v.  NEW  YORK  & 
n.  R.  CO.  et  al.,  Appollants.  (Supreme  Court, 
&.ppellate  Division,  First  Department  Feb- 
niary  13,  1006.)  Action  by  Ida  Tynberg 
igainst  the  New  York  &  Harlem  Railroad  Com- 
;>any  and  others.  No  opinion.  Motion  denied, 
irlth  $10  coats. 

UNITED  STATES  ALUMINUM  PRINT- 
ING PLATE  CO.,  Respondent,  v.  STECHER 
LITHOGRAPHIC  CO.,  Appellant  (Supreme 
Dourt,  Appellate  Division,  First  Department 
December  8,  1905.)  Action  by  the  United  States 
^.luminum  Printing  Plate  Company  against  the 
itecher  Lithographic  Company.  A.  Benedict, 
or  appellant  E.  B.  Whitney,  for  respondent. 
So  opinion.  Judgment  affirmiH].  with  coots, 
rith  leave  to  defendant  to  withdraw  demurrer 
md  to  answer,  on  payment  of  costs  in  this 
ourt  and  in  the  conrt  below. 

VAN  SCHAICK  v.  STATE  BANKING  ft 
JAFE  DEPOSIT  CO.  (four  cases).  (Supreme 
>>urt  Appellate  Division,  First  Department 
:>ecember  30,  1905.)  Actions  by  Eugene  Van 
ichaiclc  against  the  State  Banking  &  Safe  De- 
losit  Company.  No  opinion.  Motion  granted, 
o  far  as  to  dismiss  appeal,  with  $10  costs. 


VAN  SANT,  Respondent,  v.  HBYMANN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
ion.  Second  Department  Jannai?  26,  1906.^ 
iction  by  Thomas  Van  Sant,  agent,  etc.,  against 
x>uis  Heymann.  No  opinion.  Order  of  the 
lunicipal  Conrt  affirmed,  with  costs. 

VAN  SANT,  Respondent  v.  WHITBBOK, 
Lppellant  (Supreme  Court,  Appellate  Dlvl- 
ion.  Second  Department  January  26,  1906.) 
LCtion  by  Thomas  Van  Sant,  agent,  etc„  against 
lenry  M.  Whitbeck.  No  opinion.  Order  of 
be  Municipal  Court  affirmed,  with  costs. 

VAUGHN  V.  GLBNS^ALLS  PORTLAND 
5EMENT  CO.  (Supreme  Court  Appellate  Di- 
ision.  Third  Department  January  16,  1906.) 
LCtion  by  Albert  A.  Vaughn  against  the  Glens 
''alls  Portland  Cement  Company.  No  opinion, 
lotion  denied. 

VITZTHUM  T.  INTERURBAN  ST.  BY. 
;0.  (Supreme  Court,  Appellate  Division, 
Mrst  Department  December  30,  1905.)  Ac- 
ion  by  Amelia  Vitzthum  against  the  Interurban 
;treet  Railway  Company.  No  opinion.  Mo- 
Ion  granted,  with  $10  costs. 


VOLLHART  v.  SEARLE3.    (Supreme  Court, 
appellate  Division,  First  Department    Decem- 


ber 80,  1905.)  Action  by  Rosina  Vollhart 
against  James  H.  Searles.  No  opinion.  So 
much  of  motion  as  seeks  to  vacate  judgment 
granted ;  so  much  as  asks  for  return  of  amount 
paid  for  costs  denied. 

VROMAN,  Respondent  v.  MAHER  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  January  19,  1906.) 
Action  by  Charles  Vroman  against  Thomas 
Maher  and  Jeremiah  Maher.  No  opinion.  Or- 
der affirmed;  with  $10  costs  and  disbursements. 

WADE,  Appellant,  v.  MUTUAL  RESERVE 
LIFE  INS.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 0,  1906.)  Action  by  William  H.  Wade,  as 
administrator,  against  the  Mutual  Reserve  Life 
Insurance  Company.  J.  Nicolson,  for  appel- 
lant Q.  Burnham,  Jr.,  for  respondent  No 
opinion.    Judgment  affirmed,  with  costs. 

WALDEN.  Appellant  t.  POST  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Second  Department  January  12,  1906.) 
Action  by  John  W.  H.  Walden  against  George 
W.  Post,  Jr.,  and  John  B.  De  Cue,  as  sole 
surviving  executor,  etc.  No  opinion.  Motion 
to  dismiss  appeal  granted. 

WALROD,  Appellant,  t.  NOEL,  Respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
nartment  Jannary  8, 1906.)  Action  by  Frank 
Walrod  against  Henrr  Noel,  as  treasurer  of 
Inland  Seamen's  Union.  No  opinion.  Judg- 
ment nnanlmoosly  affirmed,  with  eoets. 

WABISER  T.  BROWNING,  KING  &  00. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment. December  15,  1905.)  Action  by 
Tony  Wamser  against  Browning,  King  ft  Co. 
No  opinion.  Motion  granted.  See  9o  N.  Y. 
Supp.  1061. 

WAMSER  T.  BROWNING,  KING  ft  CO. 
(Supreme  Conrt,  Appellate  Division,  First  De- 
partment. December  15,  1905.)  Action  by 
Tony  Wamser  against  Browning,  King  &  Co. 
No  opinion.  Stay  granted  as  stated  in  mem- 
orandum.   See  96  N.  Y.  Snpp.  1051. 

WARD,  Appellant  v.  METROPOLITAN 
ST.  RY.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 8,  1905.)  Action  by  Edward  J.  Ward 
against  the  Metropolitan  Street  Railway  Com- 
pany. C.  W.  Lefler,  for  appellant  B.  H. 
Ames,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


WARE,  Respondent,  v.  ITHACA  ST.  RY. 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  December  8,  1905.) 
Action  by  Alice  P.  Ware,  as  administratriz, 
etc.,  against  the  Ithaca  Street  Railway  Com- 
pany. No  opinion.  Order  unanimously  affirm- 
ed, with  costs. 


WARSHAW8KY    t,    GRAND    THEATER 
CO.    (Supreme  Court,  Appellate  Division,  First 
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Department  December  8,  1905.)  Action  by 
Samuel  WarshawBkj  against  the  Grand  Thea- 
ter Company.  No  opinion.  Motion  denied, 
with  $10  costa. 

WATERS  V.  HORACE  WATERS  &  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  2,  1906.)  Action  by  Fanny 
L.  Waters  against  Horace  Waters  &  Co.  No 
opinion.    Motion  granted.    Order  filed. 

WATTS  T.  CAMPBELL.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
2,  1906.)  Action  by  Mary  E.  Watts,  as  ad- 
ministratrix, against  Daniel  H.  Campbell.  No 
opinion.  Motion  granted,  with  $10  costs.  Or- 
der filed. 

WBDDIGAN  et  al..  Respondents,  t.  WHIT- 
ING,  Appellant.  (Supreme  Court.  Appellate 
Division,  Fourth  Department.  January  3, 
1906.)  Action  by  Frank  A.  Weddigan  and 
another  against  William  F.  Whiting. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

NASH,  J.,  not  voting. 

WBDDIGAN  et  al..  Respondents,  v.  WHIT- 
ING, Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  3, 
1906.)  Action  by  Frank  A.  Weddigan  and  an- 
other against  William  F.  Whiting. 

PER  CURIAM.    Order  affirmed,  with  costs. 

NASH,  J.,  not  voting. 

WELLS,  Appellant,  v.  METROPOLITAN 
ST.  R.  Co.,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 8,  1905.)  Action  by  Carolyn  Wells  against 
the  Metropolitan  Street  Railroad  ('<,uipany.  E. 
E.  Woodruff,  for  appellant.  B.  U.  Ames,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

WENDELL  V.  WENDELL.  (Supreme 
Court,  Appellate  Division,  First  Department 
January  12,  1906.)  Action  by  Frank  L.  Wen- 
dell against  Clara  M.  Wendell.  No  opinion. 
Motion  granted. 

WESTON,  Respondent  v.  COMMERCIAL 
ADVERTISER  ASS'N,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
December  8,  1905.)  Action  by  Albert  T.  Wes- 
ton against  the  Commercial  Advertiser  Associ- 
ation. H,  Taylor,  for  appellant  H.  W.  Un- 
ger,  for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs,  on  the  authority  of  Bommann 
V.  Star  Co.,  174  N.  T.  212,  66  N.  E.  723,  with 
leave  to  defendant  to  withdraw  demurrer  and 
to  answer,  on  payment  of  costs  in  this  court 
and  in  the  court  below. 


WESTON  V.  COMMERCIAL  ADVERTIS- 
ER ASS'N.  (Supreme  Court  Appellate  Divi- 
sion. First  Department.  December  30,  1905.) 
Action  by  Albert  T.  Weston  against  the 
Commercial  Advertiser  Association.    No  opin- 


ion.   Motion  granted,  and  qnestiMi  certified  as 
stated  in  memorandum. 

WHITBHOUSE,  Respondent  v.  STATEX 
ISLAND  WATER  SUPPLY  CO.,  AppeU"is. 
(Supreme  Court  Appellate  Division,  Second  D^ 
partment  January  26,  1906.)  Action  br 
George  M.  Whitehouse  against  the  Statrn 
Island  Water  Supply  Company.  No  opinioa. 
Motion  for  leave  to  appeal  to  the  Conit  of  Ap- 
peals denied. 

WHITING.  Appellant  v.  NEW  TOKK 
CENT.  &  H.  R.  It  CO.,  Respondent  (Su- 
preme Court  Appellate  Division.  Second  !>•> 
partment.  December  8,  19(^)  Action  by  En- 
nie  L.  Whiting  against  the  New  Vork  Ceatra; 
&  Hudson  River  Railroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
oost^ 

WOODWARD,  J.,  dissento. 

In  re  WICKWIRB.  (Supreme  Gonrt,  Kvpfi- 
late  Division,  Second  Department  Nocrmbef 
29,  1905.)  In  the  matter  of  the  application  o! 
Arthur  M.  Wickwire  for  admission  to  the  bar. 
No  opinion.      Application  granted. 

WILBERT,  Respondent  t.  ISNECKEB. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  January  3,  I'M'ii 
Action  by  Joseph  G.  Wilbert  against  Jicob 
lanecker.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

WILCOX,  Respondent  t.  NEW  TORK 
CENT.  &  H.  R.  K.  CO.,  Appellant  (Snprem* 
Court,  Appellate  Divisiion,  Fourth  Depanmral. 
January  3,  1900.)  Action  by  Alice  Wilcoi 
against  the  New  York  Central  A  Hudson  Riv«t 
Railroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK  and  NASH,  JJ.,  dissent 


WILLIAM  J.  LENT  BREWING  CO..  Ap- 
pellant V.  LEHIGH  VALLEY  RY.  CO..  Et- 
spondent  (Supreme  Court  Appellate  Dirisiog. 
First  Department  December  8,  1905.)  Acti«Q 
by  the  William  J.  Lent  Brewing  ComtW 
against  the  Lehigh  Valley  Railway  Omipan;- 
J.  T.  Williamson,  for  appellant  A.  McCsl- 
lob,  for  respondent  No  opinion.  Order  tf- 
firmed,  with  $10  costs  and  disbursements. 

WILLIAMS,  Respondent  v.  METROPOLI- 
TAN LIFE  INS.  CO.,  Appellant  (SupnsK 
Court  Appellate  Division.  Second  Department 
Januai7  26,  1906.)  Action  by  Julienne  C 
Williams  against  the  Metropolitaa  Life  In- 
surance Company.  No  opinion.  Motion  for  r- 
argument  denied. 

WILSON,  Respondent,  v.  WEISSEL.  i?- 
pellant  (Supreme  Court,  Appellate  Dinsi<»' 
Second  Dwartment  January  5.  1906.)  A^ 
tion  by  William  J.  Wilson  against  Cbtrlo 
Weissel.  No  opinion.  Judgment  of  tihe  MaIi^ 
ijtal  Court  affirmed  by  default,  with  ooati. 
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WILSON,  Respondent/  t.  WBIS8EL,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  Januai-y  26,  1906.)  Ac- 
tion by  William  J.  Wilson  against  Charles 
Weissel.  No  opinion.  Judgment  of  the  Munic- 
ipal Court  affirmed,  with  costs. 

WILSON  &  McNEAL  CO.,  Ajroellant  v. 
STANDARD    OIL    CO.    OF    NEW    YORK, 

Itespondent.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  8,  1906.) 
Action  by  the  Wilson  &  McNeal  Company 
ugainat  the  Standard  Oil  Company  of  New 
York.  I.  N.  Miller,  for  appellant.  O.  P.  How- 
land,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs,  on  opinion  in  Welsbaoh 
Co.  V.  Norwich  Gas  Co.,  96  App.  Div.  52,  89 
N.  T.  Supp.  284,  affirmed  ISO  N.  Y.  533,  72 
N.  E.  1152,  with  leave  to  plaintiff  to  amend  on 
payment  of  costs  in  this  court  and  in  the  court 
jefow. 

WIMMBR,  Respondent,  v.  METROPOLI- 
rAN  ST.  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department.  De- 
.-ember  22,  1905.)  B.  H.  Ames,  for  appellant. 
Li.  Skidmore,  for  respondent.  No  opinion.  Or- 
ler  affirmed,  with  $10  costs  and  disbursements. 

WOOD,  Respondent,  v.  BLANCHITB  CON- 
CRACTING  CO.,  Appellant.  (Supreme  Court, 
Vppellate  Division,  First  Department  Decem- 
)er  22,  1905.)  Action  by  Marvin  F.  Wood 
igainst  the  Blanchite  Contracting  Company. 
X.  M.  K.  Olcott,  for  appellant,  E.  0.  Graves. 
'or  respondent  No  opinion.  Order  modified 
>y  striking  out  the  words  "the  29th  day  of 
klay,"  where  they  occur  in  the  order,  and  insert- 
ng  in  place  thereof  the  words  "the  21st  day  ot 
s'ovember,"  and,  as  so  modified,  affirmed,  with- 
ut  costs. 

WOOD,  Appellant  v.  SNIDER,  Respondent 
Supreme  Court,  Appellate  Division,  Fourth 
>epartment  Januai?  3,  19060  Action  by  Al- 
>n  L.  Wood  against  Hyman  Snider.  No  opin- 
>Du  Motion  for  leave  to  appeal  to  the  Court 
t  Appeals  granted ;  the  order  and  questions 
>  be  certified  to  be  settled  by  and  before  Mr. 
ustice  Spring  on  two  days'  notice. 


In  re  WOOTEN.  (Supreme  Court,  Appel- 
late Division,  First  Department.  December 
8,  190.5.)  In  the  matter  of  John  W.  Wooten. 
No  opinion.    Application  granted. 

WULFF,  Respondent,  t.  FIFTH  AVE. 
COACH  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 12.  190(i.)  Action  by  Adolpb  Wulft 
against  the  Fifth  Avenue  Coach  Company.  No 
opinion.    Order  affirmed,  with  costs. 

WULFF,  Respondent,  v,  FIFTH  AVE. 
COACH  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  Jan- 
uary 12,  190&)  AcUon  by  Robert  WnlfC,  an 
infant,  etc.,  against  the  Fifth  Avenue  Coach 
Company.  No  opinion.  Order  affirmed,  with 
costs. 

WOOLF,  Respondent,  v.  CHEMICAL  ft 
ELECTRICAL  CO.,  Appellant.  (Supreme 
Court  Appellate  Division,  First  Department. 
December  8,  1905.)  Action  by  Albert  Woolf 
against  the  Chemical  &  Electrical  Company.  O. 
E.  Morgan,  for  appellant  Li.  J.  Morrison,  for 
respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed,  with  costs. 

HOUGHTON,  J.,  dissents. 

ZAtlBETTI  et  al..  Respondents,  ▼.  MODER, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  January  26,  1906.)  Ac- 
tion by  John  Zambetti  and  Frank  Zambetti 
against  Charles  Moder. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

RICH,  J.,  dissents. 


YETTER,  Respondent,  t.  LAKE  ERIE 
WINE  CELLARS.  Appellant  (Supreme 
Court,  Appellate  Division.  Fourth  Department. 
January  8,  1906.)  Action  l>y  Wright  A. 
Yctter   against   the  Lake   Erie   Wine   Cellars. 

PER  CURIAM.  Judgment  and  order  af- 
firmed,   with   costs. 

NASH,  J.,  not  sitting. 


End  of  Cases  js  Vol.  M, 
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ABANDONMENT. 

Of  hosband  or  wife,  see  "Hosbaad  and  Wife," 
IS. 

ABATEMENT. 

Of  naisance,  see  "Nnisance,"  i  1. 

ABATEMENT  AND   REVIVAL 

Election  of  remedy,  see  "Election  of  Remedies." 
Judgment  as  bar  to  another  action,  see  "Jadg- 

ment,"  S  5. 
Right  of  actioq  by  or  against  personal  repre- 
sentative, see  "Executors  and  Administrators," 
f  ^' 

i    1.    Aaotlter  a«tl«m  p«iidim(. 

It  is  error  to  dismiss  a  complaint  on  evidoice 
Trhich  establishes  merely  a  partial  defense. — ^Al- 
colm  Co.  T.  Philip  Hano  &  Go.  (Sup.)  221. 

ABDUCTION. 

See  "Seduction." 

ABSTRACTS  OF  TITLE. 

In  an  action  on  a  contract  for  searching  title, 
evidence  held  insufficient  to  show  a  performance 
of  the  contract — Griffin  t.  Arlt   (Sup.)  1033. 

ABUTTING  OWNERS. 


for  expenses  of  public  Improve- 
ments, see  "Munici^l  Corporations,"  §  3. 

Compensation  for  talnng  of  or  injury  to  lands  or 
easements  for  public  use,  see  "Eminent  Do- 
main," {  1. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," {  6. 

ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales,"  §  4. 
Of   goods   sold   within    statute   of   frauds,    see 
"Frauds,  Statute  of,"  §  2. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixtures." 


*  Point  Aimotated.    S««  ayllalras. 

96N.y.8.— 73  ai53) 


ACCIDENT  INSURANCE 

See  "Insurance,"  |  6. 

ACCOMMODATION  PAPER. 

See  '^Uls  and  Note*." 

ACCORD  AND  SATISFACTION. 

See  "Payment" 

ACCOUNT. 

See  "Account  Stated." 

Accounting  by  corporate  officer,  see  "Corpora- 
tions," {  3. 

Accounting  by  executor  or  administrator,  see 
"Bxecntors  and  Administrators,"  |  8. 

Aocoontingby  guardian  of  infant  see  "Guard- 
ian andWard,"  i  3. 

Accounting  by  master  under  contract  to  share 
profits  with  servant,  see  "Master  and  Serv- 
ant," i  2. 

Accounting  by  trustee,  see  "Trusts,"  (  6. 

Copies  of  aecoonti  alleged  or  annexed  in  plead- 
ing, see  "Pleading,"  8  6. 

Necessity  of  partnership  accounting  as  condition 
precedent  to  determination  of  fraudulency  of 
conveyance,    see    "Fraudulent   Conveyances," 

i  2. 

Reference  in  mit  for  accounting,  see  "Refer- 
ence," I  2. 

ACCOUNT,  ACTION  ON. 

Copies  of  accounts  alleged  or  annexed  in  plead- 
ing, see  "Pleading,"  J  6. 
Judgment  in  as  bar,  see  "Judgment,"  |  6. 

ACCOUNT  STATED. 

One  giving  a  note  for  the  amount  shown  to 
be  due  by  an  account  may  show  that  it  was  not 
given  in  aclcnowledgment  of  the  correctness  of 
the  account  and  in  settlement  thereof. — Knee- 
land  V.  Fennell  (Sup.)  403. 

ACCRUAL. 

Of  right  of  action,  see  "Limitation  of  Actions," 
8  1. 
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ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,' iee  "Lim- 
admisgions  as  evidence, 


itation  of  Actions,"  *  2. 


Operation  and  effect 

see  "Evidence,"  g  4. 
Operation  and  effect  of  admissiona  as  ground  of 

estoppel,  see  "Estoppel,"  ^  1, 


Oonstrnction  of  in  cities, 
porations,"  {  3. 


ACQUEDUCTS. 

•  "Maniclpal  Cor- 

ACTION. 

Abatement,  see  "Abatement  and  BevlvaL" 
Accrual,  see  "Limitation  of  Actions."  I  1. 
Bar  by  former  adjudication,  see     Judgment," 

f  6. 
Commencement  within  period  of  limitation,  see 

"Limitation  of  Actions,"  {  1. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Election  of  remedy,  see  "Election  of  Remedies." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Pendency  of  action,  see  "Abatement  and  Be- 
vivai,"  i  1 ;  "Lis  Pendens." 

AotUm*  between  partus  in  particular  relations. 

See  "Attorney  and  Client,"  {  2 ;  "Landlord  and 
Tenant,"  i  6;  "Master  and  Serrant,"  f|  1, 
2,  9. 

Co-tenants,  see  "Partition,"  |  1. 

Joint  debtors,  see  "Contribution." 

^cMont  bv  or  against  parUeular  elas*«a  of 
parties. 

See  "Brokers,"  {  4;  "Carriers,"  {{S  1,  2-8; 
"Corporations,"  j  4 ;  "Executors  and  Adminis- 
trators," 8  7:  "Infants,"  i  1;  "Innkeepers"; 
"Partnership,''  |S  1,  2;  ''Sheriffs  and  Con- 
stables," i  1 ;  "Street  Railroads,"  g  2. 

Abstracter  of  title,  see  "Abstracts  of  Title." 

Assignees  in  bankruptcy,  see  "Banlo-uptcy,"  8  1. 

School  district,  see  "Schools  and  School  Dis- 
tricts," I  1. 

Stoclcholders,  see  "Corporations,"  (  2. 

ParticMar  cause*  or  arounds  oS  action. 
See  "Account  Stated";  "Bills  and  Notes,"  \  4; 
"Contribution" ;  "False  Imprisonment,     §  1 ; 
"Forcible  Ent^  and  Detainer,"  §  1;  "Insuiv 


ance,"   gg   6    7;   "Libel  and   Slander,"   g  3: 
"Malicious  Prosecution,"   g   2 ;   "Negligence, 
g  3 ;  "Trover  and  Conversion,"  |  1 ;  *Work 
and  Labor." 

Administration  bond,  see  "Executors  and  Ad- 
ministrators," i  9. 

Bond  for  support  of  wife,  see  "Husband  and 


Wife. 
Breach 


gs. 

of 


see    "Contracts,"    {    6; 
Vendor  and  Purdiaser," 


contract, 

•Sales."  gg  6,  7; 

g  2. 

Breach  of  warranty,  see  "Sales,"  |  7. 
Collection  of  taxes,  see  "Taxation,"  |  4. 


Compensation  of  brokers,  see  "Brokers,"  {  4. 

Discharge  from  employment,  see  "Master  and 
Servant,"  g  1. 

Enforcement  of  stockholder's  liability,  see  "Cor- 
porations," g  2. 

Indebtedness  secured  by  mortgage,  see  "Mort- 
gages," g  2. 

Injuries  from  use  of  highways,  see  "Higjiwaya," 
•  1» 

Injury  to  or  loss  of  goods  shipped,  see  "Car- 
riers," g  1. 

Loss  of  passenger's  effects,  see  "Carriers,"  g  6. 

Negligence  of  attorney,  see  "Attorney  and 
Client,"  g  2. 

Negligence  or  wrongful  act  of  sheriff,  see  "Sher- 
iffs and  Constables,"  g  1. 

Notes  indorsed  by  partnership,  see  "Partner- 
ship," gg  1,  2. 

Personal  injuries,  see  "Animals" ;  'KSarriers,"  g! 
3,  4;  "Master  and  Servant,"  |  9;  "Municiiul 
Corporations,"  g  6;  "Railroad,"  i  2;  "Street 
Railroads,"  g  2. 

Recovery  of  money  collected  by  attorney,  see 
"Attorney  and  Client,"  g  2. 

Recovery  of  payment,  see  "Payment/*  |  1. 

Rent,  see  "Landlord  and  Tenant,"  S  o. 

Rent  of  rooms  in  hotel,  see  "Innkeepers." 

Services,  see  "Master  and  Servant,"  f  2; 
"Work  and  Labor." 

Services  of  abstractor,  see  "Abstracts  of  Title." 

Unlawful  dissection,  see  "Dead  Bodies." 

Wages,  see  "Master  and  Servant,"  g  2. 

Wrongful  attachment,  see  "Attachment,"  g  5. 

Particular  forms  of  action. 
See  "Replevin" ;  "Trovsp  and  Conversioa." 

ParUoular  forms  qf  special  reli^. 
See    "Creditors'    Suit" 


,A. 


Divorce" ;  "Injunc- 
tion"; "Interpleader";  "Partition,"  g  1; 
"Quieting  Title" ;  "Specific  Performance. 

Abatement  of  nuisance,  see  "Nuisance,"  g  L 

Alimony;  see  "Divorce,"  g  2. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  g  2. 

E:stabli8hment  of  will,  see  "Wills,"  g  3. 

Foreclosure  of  mortgage,  see  "Mortgages,"  g  5. 

Foreclosure  of  right  to  redeem  from  tax  sale, 
see  "Taxation,"  g  6. 

Probate  of  will,  see  "Wills,"  {  3. 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Setting  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  g  2. 

Particular  proceedings  in  actions. 

See  "Continuance";  "Costs";  "Damages"; 
"Depositions";  "Dismissal  and  Nonsuit"; 
"Evidence" ;  "Execution" ;  "Judgment" ; 
"Jury";  "Limitation  of  Actions";  "Parties"; 
"Pleading";  "Process";  "Reference";  "Stipu- 
lations"; "Trial";  "Venue." 

BUI  of  particulars,  see  "Pleading,"  g  6. 

Default,  see  "Judgment,"  g   1. 

Nonsuit,  see  "Trial,"  g  3. 

Notice  of  action,  see  "Process,"  g  1. 


*  Point  Mutoteted.    S««  syllalrma. 
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Partttviarrtmedtea  in  or  incident  to  aeUonM. 

See  "Attadunent";  "Discovery";  "Injanctlon" ; 

"Recelvew." 
Notice  of  pendency  of  action,  see  "Lis  Pendens." 

Proceeding*  In  exerdte  of  •peeioliurUdlcttont. 

Courts  of  limited  Joriadiction   in  general,  see 

"Courts,"  (  3. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  {  1. 

Reotew  of  vroceedingt. 

See  "Appeal":  "Certiorari";  "Judgment,"  %  4; 
"New  Trial.** 

I   1.    Xatnr*  sad  foraa. 

A  complaint  A«M  to  state  a  cause  of  action 
for  breach  of  contract,  and  therefore  within  the 
Jurisdiction  of  the  municipal  court. — Busch  v. 
[nterborottgh  Rapid  Transit  Co.  (Sup.)  747. 

A  defense  held  not  to  call  for  the  exercise  of 
iquitable  jurisdiction. — H.  Koebler  &  Co.  ▼. 
CKigKan  (Sup.)  1025. 

i  S.    Cominmieemeat,    prosaentloii,    «ad 
termlnatloa. 

Under  the  Rapid  Transit  Act,  Laws  1891,  d. 
),  c.  4,  as  amended  by  Laws  1896,  p.  893,  c.  519, 

5,  and  in  view  of  the  possibility  that  the  con- 
rol  over  the  subway  is  vested  in  the  board  of 
apid  transit  commissioners,  the  trial  of  an  sc- 
ion to  enforce  an  order  of  the  board  should  not 
«  stayed  until  the  trial  of  a  prior  action, — City 
f  New  York  v.  Interborough  Rapid  Transit 
lo.  (Sup.)  314. 

ADEQUATE  REMEDY  AT  LAW. 

lilect  on  jurisdiction  of  eqnity,  tee  '^nity," 

ADJOURNMENT. 

f  trial,  see  'rTrial,"  |  1. 

ADJUDICATION. 

aeration  and  effect  of  former  adjudication,  see 
''Judgment,"  i|  6.  & 

ADMINISTRATION. 

'  estate  of  bankrupt,  see  "Bankruptcy,"  t  1. 

estate  of  decedent,  see  "Execntors  and  Ad- 
ninistrators." 

estate  of  ward,  see  "Onardian  and  Ward," 
i  2. 

trust  property,  see  "Trusts,"  |  4. 


ADMIRALTY. 

J  "Maritime  Liens" ;  "Shipping." 


ADMISSIONS. 

As  evidence,  see  "Evidence,"  {  4. 

ADULTERY. 

Oronnd  (or  divorce,  see  "Divorce,"  1 1. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Against  tenant  in  common,  see  "Tenancy  in 
Common,"  g  1. 

Declarations  as  evidence  relating  to,  see  "Evi- 
dence," S  5. 

Of  easement,  see  "Basements,"  {  1. 

{    1.    Natnre  and  reqnlsites. 

*A  sheriff's  deed  to  real  estate  sold  under 
execution  held  sufficient  to  constitute  color  of 
title,  thou^  it  actually  conveyed  nothing, — 
Tarplee  v.  Sonn  (Sup.)  6. 

The  recording  of  a  deed  heli  not  essentisl  to 
its  operation  as  color  of  title. — Tarplee  v.  Sonn 
(Sup.)  e. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process."  t  1. 

AFFIDAVITS. 

See  "Depositions." 

Making  false  affidavits,  see  'Terjury,"  |  1. 

/n  particular  prooeediTigs. 
See  "Attachment,"  {  2;  "Interpleader,"  |  1. 
For  change  of  venue,  see  "Venue,"  {  1. 
For  default  Judgment,  see  "Judgment,"  {  1. 
Motion  for  bill  of  particulars,  see  "Pleading," 

f  & 
To  vacate  attachment,  see  "Attadiment,"  I  4, 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENTS. 

See  "Contracts. 

Treatment  of  projwrty  aa  fixtures  by  agreement^ 
see  "Fixtures." 

ALIENATION. 

Effect  of  illegal  suspenrion  of  power  of  alien- 
ation by  some  of  provisions  or  instrument  on 
validly  of  rest  of  provisions,  see  "Trusts,"  t 
1;  "Wills,"  I  4. 

Suspension  of  power  ot  aUenation  of  proiterty, 

,  see  "Perpetuities." 


Point  annotated.    See  syllabne. 
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ALIENS. 


I   1.    DlaaMUiles. 

In  yiew  of  Laws  1877,  p.  117,  c.  Ill,  f  1, 
any  right  of  state  to  question  right  of  citizen 
to  inherit  land  from  alien  held  devested  by  Laws 
1893,  p.  365,  c.  207.— McCormack  y.  Coddington 
(Sup.)  671. 

•Under  Lawa  1846,  p.  94,  c.  115,  I  4,  as 
amended  by  Laws  1875.  p.  32,  c.  38,  and  Rey.  St. 
pt.  2,  c.  1,  art.  1,  tit  1,  {  8,  and  Bev.  St.  pt.  2, 
c.  2,  t  1,  citizen  held  entitled  to  inherit  from 
alien  who  died  while  the  act  of  1845  was  in 
force. — McCormack  y.  Coddington  (Sup.)   671. 

Repeal  of  Laws  1893,  p.  365,  c.  207,  by  Real 
Property  Law,  Laws  1886,  p.  559,  c  547,  held 
not  to  affect  title  to  land  inherited  by  citizen 
from  alien  prior  to  enactment  of  former  statute. 
^McCormack  y.  Coddington  (Sup.)  571. 

Under  Real  'PropeTtj  Law,  Laws  1897,  p.  706, 
c.  593,  i  5a,  a  citizen  of  the  United  States  may 
create  a  trust  for  the  l>enefit  of  surviving  child- 
ren and  husband  who  are  subjects  of  Great 
Britain,  and  may  appoint  British  subjects  as 
trustees,  notwithstanding  section  4  of  the  statute 
of  wills,  2  Rev.  St  (Ist  Ed.)  pt  2,  p.  57,  c.  6, 
tit  1.— Hayden  t.  Sugden  (Sup.)  681 ;  Same  y. 
Arnold,  Id. 

ALIMONY. 


See  "Divorce,"  |  2. 

ALLOWANCE. 

To  gnrylvlng  wife,  husband,  or  children  of  de- 
cedent, see  "Bxecutors  and  Administrators," 
i  4. 

ALTERATION. 

Of  geographical  or  political  diyisions,  Me 
"Schools  and  School  Districts,"  '  ' 


f  1. 


AMENDMENT. 


Of  pleading  as  affecting  limitations,  see  "Limita- 
tion of  Actions,"  t  1. 

Review  of  rulings  relating  to  amendment  of 
pleadings,  see  "Appeal,"  i  7-10. 

Of  particular  legal  proceedtngt. 

See  "Judgment"  |  3:  "Parties,"  t  2;  "Plead- 
ing," :  5 ;  "Process,"'  f  2. 

Certificate  to  deposition,  see  "Depositions." 

Pleading  in  action  for  usury,  see  'Usury,"  |  1. 

Record  defective  for  not  containing  order  for 
publication  of  process,  see  "Process,"  t  2. 

ANIMALS. 

Direct  or  remote  consequences  of  injuries  to, 

see  "Damages,"  t  1. 
Frightening  animals,  see  "Railroads,"  {  2. 

*Xn  an  action  for  damages  by  being  bitten  by 
defendant's  horse,  evidence  that  the  horse  was 


frequently  kept  muscled  held  to  Imply  knowledge 
on  defendant's  part  of  its  vidonsness. — ^Poland 
v.  Minshall  (Sup.)  200. 

In  an  action  for  injuries  sustained  by  beiiig 
bitten  by  defendant's  dog,  evidence  held  to  war- 
rant a  finding  that  defendant  knew  that  the 
dog  was  likely  to  bite  persons  on  the  bi^way. 
—Fitzgerald  y.  Warholy  (Sap.)  248. 

ANSWER. 

In  pleading,  see  "Pleading,"  ||  1-4. 

APPEAL 

See  "Certiorari" ;  "New  Trial." 

Appealable  orders  under  Mnnidpal  Goort  Act 

see  "Courts,"  {  3. 
Review  of  cruninal  prosecutions,  see  "Criminal 

Law,"  I  6. 

I   1.    DeeisloBS  reTiawsbloi 

Code  Civ.  Proc.  II  1840,  1342,  heU  to  apply 
to  appeals  from  Judgmenta  and  orders  made  in 
actions,  and  not  in  special  proceedings. — Bar- 
rus  V.  Parsons  (Sup.)  359. 

*Code  Civ.  Proc.  {  2260  htid  not  to  authorize 
an  appeal  from  a  county  court  to  the  appellate 
division  of  the  Supreme  Court  in  a  aammary 
proceeding  originating  before  a  iostice  of  tlie 
peace. — Barrus  v.  Parsons  (Sap.)  860. 

*C!ode  Civ.  Proc.  |  1367  held  not  to  apply  to 
a  summary  proceeding  originating  before  a  ja*- 
tice  of  the  peace  and  transferred  to  the  county 
court  on  appeal. — Barms  y.  Panoos  (Snp.i 
369. 

An  order  denying  a  motion  for  leave  to  renew, 
on  new  affidavits,  a  motion  to  be  relieved  from  a 
purchase  at  judicial  sale,  is  appealable. — 
Coalen  y.  Rizer  (Sup.)  566. 

An'  order  to  show  cause,  issued  nnder  Code 
Civ.  Proc.  I  2C79,  is  not  appealable.— In  re 
Hopkins'  wlu  (Sup.)  041. 

I   2.    Blcht  of  review. 

A  party  cannot  maintain  an  appeal  from  a  i 
Jndjpient    against    his    codefendants,    bat    not 
against  himself. — Byrnes  v.  Holscher  (Sop.)  89.  I 

I    3.    Presentation    and    lesenatlon    ia 
lower  eonrt  of  Kronnda  of  review. 

A  defendant  on  appeal  held  not  entitled  t» 
urge  that  the  complaint  did  not  jurtify  tb« 
submission  of  the  cause  upon  the  theory  nii 
which  it  was  submitted. — Weidner  y.  Oliri; 
(Sup.)  37. 

*Where  a  complaint  was  not  demurred  to  or 
challenged  by  motion  for  a  dismissal  for  failnrr 
to  state  a  cause  of  action,  the  qnestion  is  i>>: 
reviewable. — Weidner  v.  Olivit  (Sup.)  37. 

'Defendant,  having  rested  his  ease  on  tl» 
court's  charge,  and  having  been  defeated,  nr- 
not  urge  on  appeal  that  another  question  shoa'd 
have  been  submitted,  which,  if  resolved  in  hi» 
favor,  would  have  entitled  him  to  a  verdict^ 
Twaddell  v.  Weidler  (Sup.)  9a 


*  Point  annotates.    See  syllabns. 
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•An  objection  to  an  instractioB  inTolving  mere- 
ly a  choice  of  words  will  not  be  considered  when 
made  for  the  first  time  on  appeal. — McCarthy 
V.  Metropolitan  St.  Ey.  Co.  (Sup.)  140. 

Questions  not  raised  below  held  not  arailable 
on  appeal  to  reverse  the  judgment. — Penna  t. 
Interurban  St  Ry.  Co.  (Sup.)  208. 

Failure  of  defendant  to  properly  except  to  the 
exclusion  of  certain  evidence  held  not  to  pre- 
clude a  reversal  of  a  judgment  for  plaintiff  for 
want  of  satisfactory  evidence. — Bernstein  v,  Ca- 
hen  (Sup.)  209. 

On  appeal,  held  that  the  cause  would  be  re- 
viewed as  if  certain  exceptions  had  been  taken, 
notwithstanding  that  they  were  not  shown  by 
the  case  on  appeal. — Hamilton  v.  Pelonsky 
(Sup.)  216. 

An  exception  to  a  portion  of  the  court's  charge 
htM  sufficiently  definite. — Burns  t.  Delaware  & 
H.  Co.  (Snp.)  500. 

*Under  Municipal  Conrt  Act,  IJawa  1902, 
p.  1589,  c.  580,  S  342,  unless  review  of  tax- 
ation of  costs  in  Municipal  Court  is  asked 
for  in  that  court,  such  taxation  held  not 
to  be  questioned  on  appeal. — Turtel  v.  Green- 
wald  (Sup.)  1074. 

I   4.    Effeet  of  transfer  of  eansa  or  pro- 
eeedinKS   therefor. 

No  motion  by  plaintiff  for  leave  to  serve  a 
supplemental  complaint  can  be  made  pending 
an  appeal  to  the  Court  of  Appeals  from  an  order 
of  the  Appellate  Division  amrming  a  judgment 
against  plaintiff. — Central  Trust  Co.  t.  West 
India  Imp.  (X  (Sup.)  519. 

f    5.     Record  and  proo««dlncs  not  In  «•«- 

ord. 

Where  a  case  on  appeal  contains  no  certificate 
or  stipulation  that  it  included  all  the  evidence, 
it  will  be  presumed  that  there  was  sufficient  evi- 
dence to  sustain  the  verdict  as  to  the  making  and 
the  terms  of  the  contract  sued  on. — Roth  ▼. 
Spero  (Sup.)  211. 

*On  appeal  from  an  order  setting  aside  a 
Jndgment  entered  on  a  verdict,  the  narrative 
of  the  trial  justice  stating  the  facts  on  which 
he  acted  and  the  minutes  of  the  clerk  is 
conclusive.— Chichester  v.  Winton  Motor  Car- 
riage Co.  (Sup.)  lOOG. 

On  appeal  from  an  order  vacating  a  judg- 
ment entered  on  a  verdict,  an  affidavit  Aeid  in- 
sufficient to  show  a  formal  adjournment  and 
that  no  court  was  in  session  when  the  verdict 
was  received. — Chichester  v.  Winton  Motor 
Carriage  Co.  (Sup.)  1006. 


f  e. 


or    aban« 


Dlsiolasal,    wlthdrawnl, 
donment. 

Under  rale  3  of  the  rules  for  the  hearing  of 
appeals  from  the  city  and  municipal  courte,  an 
appdlant  failing  to  file  the  return  and  serve 
copies  thereof  within  the  time  fixed  held  re<iuired 
to  move  for  the  opening  of  his  default  in  the 
Appellate  Term,  or  the  appeal  will  be  dismissed. 
—McCarthy  v.  Metropolitan  St.  By.  (30.  (Sup.) 
139. 


i  7.  Review. 

Decision  on  appeal  ovemiMng  a  nonsuit  held 
not  to  preclude  review  of  the  evidence  on  a 
subsequent  appeal. — Cooper  v.  Brooklyn  Trust 
Co.  (Sup.)   56. 

'Appellate  courts  are  generally  indisposed  to 
overrule  the  exercise  by  the  trial  justice  of  the 
discretionary  power,  given  him  by  Code  Civ. 
Proc.  S  999,  to  set  aside  a  verdict  as  against  the 
evidence. — Casner  v.  New  York  City  Ry.  Co. 
(Sup.)  257. 

On  appeal  from  order  staying  execution  on 
final  judgment,  the  judgment  itself  conld  be 
considered  so  far  as  to  justify  the  stay,  although 
not  directly  appealed  from. — Qoldman  t.  Abd- 
el-Nour  (Sup.)  335. 

*Tfae  denial  of  plaintiff's  motion  to  amend  his 
complaint  will  not  be  reversed  on  appeal,  in  the 
absence  of  an  abuse  of  the  trial  court's  discre- 
tion.— Toher  v.  Schaefer  (Sup.)  470. 

Where  a  complaint  against  a  carrier  for  loss 
of  a  passenger  s  property  is  dismissed  on  the 
carrier's  conceding  the  loss  and  ita  negligence, 
an  appeal  from  such  order  will  be  treated  as 
though  defendant  had  demurred  to  the  com- 
plaint for  want  of  facts. — Knieriem  v.  New  York 
Cent.  &  H.  R.  R.  Ckk  (Sup.)  602. 

f  8.     —  Qnestions  of  faet,  Terdlcts.  and 
flndincs. 

In  an  action  against  a  street  railway  for  inju- 
ries to  a  passenger,  a  second  reversal  of  a  judg- 
ment for  plaintiff  held  not  justified  on  a  pure 
question  of  fact. — Koester  v.  New  York  City  Ry. 
Co.  (Sup.)  117. 

*A  verdict  in  an  action  against  a  street  rail- 
way company  for  injuries  to  a  passenger  held 
not  contrary  to  the  weight  of  the  evidence. — Mc- 
Carthy v.  Metropolitan  St  Ry.  Co.  (Sup.)  140. 

*A  judgment  for  defendant  will  not  be  dis- 
turbed on  appeal  because  of  an  apparent  pre- 
ponderance of  the  evidence  in  favor  of  plaintiif. 
— New  York  Metal  (Veiling  Co.  v.  Leonard  (Sup.) 
187. 

*A  finding  for  plaintiff  based  on  conflicting 
testimony  will  not  be  disturbed  on  appeal. — 
Olsen  V.  Mahoney  (Snp.)  196. 

*For  disregard  of  undisputed  evidence  held  the 

i'udgment  would  be  reversed. — Singer  Mfg.  Co.  v. 
•ollock  (Sup.)  202. 

*A  finding  of  the  trial  justice  upon  conflicting 
testimony  will  be  sustained  on  appeal. — G.  R. 
Shepard  Engineering  &  Construction  CJo.  v. 
Spofford  (Sup.)  206. 

The  testimony  being  incomplete  and  unsatis- 
factory, held  the  judgment  would  be  reverBed 
and  a  new  trial  granted. — Hamilton  v.  Mahn 
(Snp.)  281. 

*In  an  action  for  slander,  a  verdict  for  de- 
fendant will  not  be  set  aside  as  against  the  evi- 
dence, unless  the  evidence  is  clearly  overwhelm- 
ing, so  as  to  indicate  passion  or  prejudice. — 
Fleming  v.  Brauer  (Sup.)  594. 

A  judgment  based  on  conflicting  evidence  will 
not  be  disturbed. — Sammis  v.  Day  (Co.  Ct)  777. 


*  Point  annotated.    See  syllabus. 


Digitized  by 


Google 


1168 


96  NEW  YORK  SUPPLEMENT 
and  130  New  York  State  Reporter 


S  9.    —  Hsnuless  error. 

•The  sufflcieacy  of  the  evidence,  being  doubt- 
ful, Jield  judgment  would  be  reversed  for  state- 
ments of  counsel  to  the  jury  unsupported  by  the 
eyidence. — MuUarkey  v.  Interurban  St  Ry.  Co. 
(Sup.)  115. 

In  an  action  for  breach  of  an  employment  con- 
tract, the  erroneous  admission  of  certain  evi- 
dence held  prejudicial  to  defendants. — Roth  v. 
Spero  (Sup.)  211. 

*Error  in  denying  a  party  bis  right  to  open 
and  close  is  ground  for  reversal. — CiUey  v.  Pre- 
ferred Ace  Ins.  Co.  (Sup.)  282. 

Error  in  permitting  a  physician  to  ansirer  a 
hypothetical  question  based  on  a  personal  ex- 
amination held  cured. — Bach  v.  Brooklyn,  Q. 
C.  &  S.  R.  Co.  (Sup.)  321. 

Permitting  a  physician  to  answer  a  hypothet- 
ical question  based  on  his  own  knowledge  hdd, 
under  the  circumstances,  harmless. — Bach  t, 
Brooklyn,  Q.  G.  &  S.  R.  Co.  (Sup.)  821. 

*Error  in  excluding  instrument  from  evidence 
fceW  not  to  cure  error  in  admitting  prior  evi- 
dence as  to  the  instrument. — ^Tingley  v.  Long 
Island  R.  Co.  (Sup.)  865. 

*In  an  action  in  equity  to  establish  a  trust, 
errors  in  rulings  on  evidence  which  do  not 
substantially  affect  the  judgment  do  not  pre- 
clude an  affirmance. — New  York  Water  Co.  T. 
Crow  (Sup.)  899. 

i  10.  Detenalnatloit  amd   dlsposltloii   of 
nanse. 

•Where  a  judgment  is  rendered  against  two 
parties,  and  only  one  of  them  appeals,  the 
judgment  must  stand  as  to  the  other  party. — 
Byrnes  v.  Holscher  (Sup.)  89. 

*A  decision  of  the  appellate  division  that  a 
testamentary  trust  was  void  held  the  law  of  the 
case  on  second  trial. — People's  Trust  Co.  v. 
Flynn  (Sup.)  421. 

Where  an  order  granting  an  extra  allowance 
was  reversed,  it  was  error  to  deny  a  motion  to 
strike  out  the  allowance  from  the  judgment  that 
had  been  entered. — Carolan  r.  O'Donnell  (Sup.) 
493. 

On  appeal  from  a  Municipal  Ourt  judgment 
and  from  an  order  denying  a  motion  to  modify 
the  same,  the  Appellate  Term  had  power  to 
grant  such,  modification  under  Municipal  Court 
Act,  Laws  1902,  p.  1578,  c.  580,  ^  810.— Ostrom 
V.  Sapolsky  (Sup.)   1070. 

APPLICATION. 

Of   assets   of  partnership,   see   "Partnership," 
§  2. 

APPOINTMENT. 

Of  guardian,  see  "Guardian  and  Ward,"-  {  1. 
Of  trustee,  see  "Trusts,"  S  3. 

APPROPRIATION. 

For  payment  of  municipal  debts,  see  "Munici- 
pal CorporationB,"  t  7. 


ARBITRATION  AND  AWARD. 

See  "Reference." 

ARREST. 

Illegal  arrest,  see  "False  Imprisonment." 
On  execution,  see  "Xixecution,"  {  2. 

ARSON. 

Competency  of  evidence,  see  "Criminal  Law," 

Impeachment  of  witnesses  in  prosecution  for, 

see  "Witnesses,"  $  3. 
Opinion  evidence,  see  "Criminal  Law,"  |  Z. 

In  a  prosecution  for  arson,  evidence  of  a 
demand  upon  defendant  to  allow  an  exami- 
nation of  his  goods  and  his  refusal  so  to  do 
held  inadmissible. — People  t.  Brown  (Sup.)  {K>7. 

*In  a  prosecution  for  arson,  eridoioe  that 
the  fire  chief  had  had  a  man  watching  the 
building  held  inadmissible. — People  ▼•  Browo 
(Sup.)  957. 

*In  a  prosecution  for  arson  alleged  to  have 
been  committed  with  intent  to  secure  inaoranee 
money,  admissions  made  by  defendant  to  an  in- 
surance adjuster  that  he  had  had  fires  in 
other  buildings  than  the  one  in  question  were 
inadmissible. — People  v.   Brown   (Sup.)   957. 

ASSAULT  AND  BATTERY. 

Liability  of  carrier  for  assault  on  passenger,  see 
'•Carriers,"  i  5. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,    S  2. 

Of  damages,  see  "Damages,"  {  4. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  J  3. 

Of  tax,  see  "Taxation,"  {  3. 

On  insured,  see  "Insurance,"  |  7. 

ASSETS. 

Of  estate  of  decedent,  see  "Execatora  and  Ad- 
ministrators," §  2. 
Of  partnership,  see  "Partnership,"  |  2. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Frandnlent  Con- 
veyances." 

Of  judgments,  see  "Judgment,"  {  8. 

Of  leases,  see  "Landlord  and  Xenant,"  |  2. 

Of  trust  estate,  see  "Trusts,"  f  2. 

Of  wages  as  security  for  osnriona  notes,  sk 
"Usury,"  i  1. 

i    1.    Reqnlsltea  and  raildlty. 

A  contract  made  a  part  of  a  lease  held  not 
assignable. — Jetter  v.  Soollan  (Sup.)  274. 
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A  contract  held  not  aseicnable. — Jetter  v. 
Scollan  (Sup.)  274. 

*Undfir  Real  Property  Law,  Laws  1886,  pp. 
560,  567,  c.  547,  {i  3,  49,  future  estate  held 
assignable,  whether  vested  or  contingent^ 
Strioger  r.  Barker  (Sup.)  1062. 

An  assignment  of  a  future  estate  and  of 
future  income  held  separable,  so  that  the  former 
may  be  sustained,  though  the  latter  is  Toid. — 
Stringer  t.  Barker  (Sup.)  1052. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  ^  1. 

i   1.    Constraetlon  and  operation  In  c«n- 
eral. 

Greneral  creditors  of  brokers  have  no  claim  on 
any  bonds  actually  belonging  to  customers  or  in 
any  proceeds  arising  from  their  sale. — Hunt  v. 
Smith  (Sup.)  546. 

i  2.     RlKlits  and  remedies  of  eredltors. 

In  an  action  against  an  assignee  for  the  twnefit 
of  creditors,  the  findings  considered,  and  held 
to  sustain  the  referee's  conclusion  that  plaintiffs 
and  another  were  entitled  to  the  surplus  of  cer- 
tain bonds  as  against  the  general  creditors. — 
Hunt  V.  Smith  (Sup.)  646. 

ASSOCIATIONS. 

See  "Building  and  Loan  Asaociations." 
Mutual  benefit  insurance  associations,  see  "In- 
surance," {  7. 

In  a  suit  involving  the  validity  of  the  disband- 
ment  of  a  voluntary  association,  the  exclusion  of 
certain  evidence  held  prejudicial  to  the  dissent- 
ing minority. — Rosenthal  v.  Reinfeld  (Sup.)  199. 

Member  of  voluntary  association  cannot  be 
dismissed  without  notice  of  charges  and  fair 
hearing. — Williamson  v.  Randolph  (Sup.)  644. 

Summons  to  appear  before  directors  of  volun- 
tary association  without  notice  of  charges  pre- 
ferred held  insufficient  on  which  to  base  expul- 
sion.— Williamson  t.  Randolph  (Sup.)  644. 

In  action  to  restrain  association  from  interfer- 
ing with  rights  of  plaintiff,  burden  of  proof  on 
defendant  which  pleads  his  expulsion  to  show 
service  of  charges  on  plaintiff  held  not  sustained 
by  the  evidence. — Williamson  v.  Randolph  (Sup.) 
644. 

•Plaintiff,  a  member  of  a  voluntary  associa- 
tion, held  to  have  waived  service  of  charges 
against  him  prior  to  trial  resulting  in  his  ex- 
pulsion.— Williamson  v.  Randolph  (Sup.)  644. 

Charge  in  proceedings  to  expel  member  of  an 
exchange  held  sufficiently  specific. — Williamson 
V.  Randolph  (Sup.)  644. 

Plaintiff  held  entitled  to  Judgment,  In  suit  by 
a  member  whom  it  had  expelled,  to  enjoin  it 
from  interfering  with  his  rights  and  privileges 
as  a  member. — Williamson  v.  Randolph  (Sup.) 
644. 


ASSUMPSIT.  ACTION  OF. 

See  "Account  Stated" ;  "Work  and  Labor." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant," 
IT. 

ATTACHMENT. 

See  "Execution." 

Against  foreign  corporation,  see  "Corporations," 

Indemnity  to  sheriff  on  levy  of,  see  "Sheriffs  and 
Constables,"  t  1. 

{    I.    Property  snbjeet  to  attaelunent. 

An  assured's  interest  in  an  unmatured  policy 
of  life  insurance  cannot  be  reached  by  attach- 
ment, unless  the  policy  has  a  cash  surrender 
value  at  the  time  the  attachment  is  issued. — 
Marks  v.  Equitable  Life  Assur.  Soc.  (Sup.)  651. 

I  2.     ProoeedinKS   to   prooure. 

'  An  all^ation  of  time  of  a  sale  of  certain  goods 
sued  for  in  an  attachment  affidavit  held  a  cleric- 
al error  and  surplusage. — Vogelmau  v.  Lewit 
(Sup.)  207. 

An  attachment  affidavit,  though  on  informa- 
tion and  belief,  held  not  insufficient  for  failure 
to  show  the  amount  the  plaintiff  was  entitled  to 
recover. — Lewis  t.  Tindel-Morris  Co.  (Sup.) 
576. 

i   3.    Prooeedln^  to  support  or  enforee. 

An  attachment  is  merged  in  the  judgment 
rendered  in  the  action  and  superseded  by  the 
execution  issued  thereon. — Marks  v.  Equitable 
Life  Assur.  Soc.   (Sup.)  651. 

{   4.    Qnashlns,  Taeatinc  dissolution,  or 
abandonment. 

*A  defendant  held  not  entitled  to  the  vacation 
of  an  attachment  on  the  ground  that  the  proper- 
ty levied  on  was  not  his. — Vogelman  v.  Lewit 
(Sup.)  207. 

Defendant's  affidavit  in  support  of  a  motion  to 
vacate  an  attachment,  admitting  that  he  was  a 
resident  of  New  Jersey,  held  to  care  any  in- 
sufficiency in  plaintiff's  proof  as  to  defendi&nfs 
residence. — Vogelman  v.  Lewit  (Sup.)  207. 

I   5.    Wrongfnl   attachment. 

A  shipper  bidding  in  horses  wrongfully  attach-- 
ed  durmg  transportation  held  entitled  to  re- 
cover only  the  amount  of  the  bid. — Wallingford 
V.  Kaiser  (Sup.)  981. 

'      ATTORNEY  AND  CLIENT. 

Appointment  of  counsel  by  county  board,  see 

^•Counties,"  i  1. 
Attorneys  in  fact,  see  "Principal  and  Agent." 
Counsel  fees  in  divorce  suit,  see  "Divorce/*  f  2, 
Privileged    communications,    see    "Witnesses," 

Reference  in  action  by  attorney  for  services, 
see  "Reference,"  S  1. 


*  Point  annotated.    Bee  •yllalras. 
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Right  of  attorney  to  taxable  costs  on  discon- 
see  "Dismissal  and  Non- 


tinuance  of  action, 
suit,"  i  1. 


I    1.    Retainer  and  authority. 

Under  law  of  Wisconsin,  attorney  authorized 
to  collect  debt  sent  from  other  state  Aeld  to 
have  authority  to  indemnify  a  sheriff  to  induce 
him  to  levy. — Andley  v.  Townsend  (Sup.)   439. 

i   2.    Duties   and  liabilities  of  attorney 
to  oUent. 

•Whether  plaintiCCs  attorney  was  remiss  in 
failing  to  object  to  an  indictment  which  was 
fatally  defective,  or  to  avail  himself  of  the 
remedy  provided  by  Code  Cr.  Proc  S§  663,  664, 
on  plaintiff's  behalf,  so  as  to  entitle  plaintiff 
to  recover  damages  against  him,  held  a  question 
for  the  jury. — Cleveland  v.  Cromwell  (Sup.) 
475. 

*In  an  action  against  an  attorney  to  recover 
moneys  collected  by  him  for  plaintiff,  defendant 
was  liable  to  pay  interest  only  from  the  time 
that  he  actually  collected  the  money. — Harkavy 
T.  Zisman  (Sup.)  214. 

Where  an  attorney  dictated  a  contract  of  re- 
tainer, the  client  not  being  able  to  read  English, 
it  should  be  construed  in  favor  of  the  client  as 
favorably  as  the  language  will  permit. — Hark- 
avy y.  Zisman  (Sup.)  214. 

In  an  action  by  a  client  to  recover  moneys  col- 
lected by  an  attorney,  the  burden  was  on  de- 
fendant to  prove  that  he  was  justified  in  set- 
tling for  a  less  sum  than  that  agreed  on  between 
himself  and  the  client. — Harkavy  v.  Zisman 
(Sup.)  214. 

i   3.    Compenaation   and   lien   of   attor- 
ney. 

•An  attorney  employed  to  conduct  a  proceed- 
ing under  a  statute  held  entitled  to  recover  from 
his  clients  for  services  in  litigating  the  validity 
of  the  statute. — Sanford  t.  Bronson  (Sup.)  859. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  i  2. 

Of  attorney,  see  "Attorney  and  Client,"  §  1. 

Of  corporate  officer  or  agent,  see  "Corpora- 
tions," i  4. 

Of  factors,  see  "Factors." 

Of  wife  to  pledge  husband's  credit,  see  "Hus- 
band and  Wife,"  §  1. 

AUTOMOBILES. 

Use  of  on  highways,  see  "Highways,"  |  1; 
"Municipal   Corporations,"  §   5.  ^ 

BAGGAGE. 

Of  passenger,  gee  "Carriers,"  S  6. 

BAILMENT. 

See  "Carriers,"  $  1;  "Depositariea";  "Innkeep- 
ers"; "Livery  Stable  Keepers." 


BALLOTS. 


See  "Elections,"  {  2. 

BANKRUPTCY. 

See  "Assignments  tor  Benefit  of  Creditors.'' 

t   1.     Assignment,     administratioM,     aad 
distribution  of  bankrupt's  estate. 

Purchaser  of  contracts  from  trustee  in  bank- 
ruptcy held  entitled  to  sue  to  set  aside  prior  as- 
signment thereof. — Bryan  v.  Madden  (Sur-' 
465. 

•Assignment  of  contracts  by  husband  to  vif« 
fteW  a  voidable  preference. — Bryan  t.  Madden 
(Sup.)  465. 

Trustee  in  bankruptcy  held  to  have  same 
right  to  assail  validity  of  mortgage  as  to  cr^K- 
tors  as  judgment  creditors. — Zartman  t.  Fint 
Nat  Bank  (Sup.)  633. 

Bankr.  Act  July  1,  1898,  c.  541,  8  68.  9V 
Stat.  565  [U.  S.  Comp.  St.  1901,  p.  34.t0].  A-.W 
not  to  affect  the  right  of  assignee  of  ciaix 
against  person  contemplating  unkrupicy  tu 
set  it  off  against  assignee  of  a  claim  held  by 
the  person  contemplating  bankruptcy. — Stich 
V.  Bcrman  (Sup.)  743. 

Evidence  held  sufficient  to  show  insolvenry  in 
an  action  by  trustee  in  bankrupt^. — Evans  v. 
National  Broadway  Bank  (Sup.)  ~8d. 

Trustee  in  bankruptcy  held  entitled  to  recover 
money  derived  by  bank  from  preferential  assirn- 
ment  of  accounts  due  bankrupt. — Evans  v.  Na- 
tional Broadway  Bank  (Sup.)  789. 

Money  collected  on  execution  within  foar 
months  preceding  bankruptcy  cannot  be  ret-oT- 
ered  by  trustee  in  bankruptcy  under  Bankr.  A.-: 
July  1,  1898,  c.  541,  .TO  Stat.  56.j,  |  67f  [F.  S. 
(3omp.  St.  1901,  p.  3450]. — Btarbuck  v.  G<*n 
(Co.  Ct)  781. 

•Money  paid  creditor  on  Jadgment  within  fnnr 
months  of  bankruptcy  held  not  a  prefen-n« 
under  Bankr.  Act  Julv  1,  1888,  and  recoverable 
under  section  60b  (30  Stat.  562,  c.  541  ft".  S, 
Comp.  St  1901,  p.  3445]).  without  proof  that 
creditor  had  cause  to  believe  preference  wa$ 
intended.— Starbuck  v.  Gebo  (Co.  Ct)  781. 

Where  evidence  fails  to  sustain  verdict,  a  new 
trial  will  be  ordered  under  Code  Civ.  Proc.  » 
3063,  to  enable  plaintiff  to  supply  defects  in 
proof.— Starbuck  v.  Gebo  ((3a  Ct)  781. 

{  2.    Bights,  remedies,  aad  fflsefcargc  of 
bankrupt. 

A  bankrupt  held  not  entitled  to  the  canco'-'a- 
tion  of  a  judgment  on  an  application  therefor 
authorir-ed  by  Code  Civ.  Proc  S  1268. — In  r* 
Boom  (Sup.)  204,  215. 

That  a  bankrupt  in  his  schedules  erroneously 
stated  the  address  of  a  judgment  creditor  hi 'J 
no  ground  for  refusing  to  vacate  the  judtnoent 
after  the  discharge  in  bankruptcy. — Vaughn  v. 
Irwin  (Sup.)  742. 


*  Point  annotated.    Bee  syllabus. 
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BANKS  AND  BANKING. 

Consolidation  of  banking  corporations  in  gen- 
eral, see  '•Oorporations,"  f  6. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," g  6. 

BENEFICIAL  ASSOCIATIONS. 

See  "Associations." 

Building  or  loan  associations,  see  "Bnilding 
and  Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," i  7. 

BEQUESTS. 

see  "WiUs." 

BEST  AND  SECONDARY  EVIDENCE 

In  dvil  actions,  see  "Bvidence,"  t  & 

BETTINQ. 

See  "Gaming." 

BILL  OF  LADING. 

Bee  "Carriers,"  {  1. 

BILL  OF  PARTICULARS. 

See  "Pleading,"  (  6. 

BILLS  AND  NOTES. 

Competency   of   witnesses    in    action    on,    see 

"Witnesses,"  §  1. 
Contribution  between  makers,   see   "Contribn- 

tiou." 
Coimterdaim  in  action  on  note,   see  "Set-OtE 

and  Counterclaim,"  §  1. 
Kridonce  of  res  gestte  in  action  for  possession 

of  notes,  see  "Evidence,"  §  2. 
Hearsay   evidonce   in    action    for   recovery   of 

notes,  see  "Evidence,"   §  6. 
In     settlement    of     account,     see     "Account 

Stated." 
Notes  of  liusband  and  wife,  see  "Husband  and 

Wife,"  i  1. 
Pleading    limitation    of    action    on    note,    see 

"limitation  of  Actions,"  §  3. 
Validity  of  check  won  at  gaming,  see  "Gam- 
ing," }  1. 

§    1.    Reanlsltes  Mid  Talldltr. 

In  an  action  by  a  materialman  against  the  con- 
tractor to  recover  moneys  due  a  subcontractor, 
consideration  for  the  order  on  the  contractor 
held  shown  by  evidence  of  materials  furnished  by 
plaintiff  to  the  houses,  in  the  construction  of 
which  the  defendant  was  engaged. — Meserole  v. 
Zimmerman  (Sup.)  135. 


Notes  payable  at  maker's  death  and  left  with 
her  attorney  to  be  delivered  to  respective  payees 
held  claims  against  the  makers'  estate. — In  re 
Simmons'  EstaU  (Sur.)  1103. 

I  2.  Bichta  and  llabiUtiea  on  Indorae- 
ment  or  transfer. 
Accommodation  indorsers  held  liable  to  persons 
advancing  money  on  the  faith  of  their  indorse- 
ment, notwithstanding  the  refusal  of  such  per- 
sons to  advance  the  full  amount  of  the  note. — 
Weatheimer  r.  Helmbotd  (Snp.)  880. 

I  3.     Presentment,   demand,  notiee,  and 
protest. 

■  *A  note  made  payable  at  a  national  bank 
which  has  not  been  placed  in  the  hands  of  a 
receiver  need  not  be  presented  to  the  receiver 
for  payment — Schlesinger  y.  Scbultz  (Sup.) 
383. 

*Under  Negotiable  Instrument  Law,  Laws 
1897,  p.  736,  c.  612,  {  133,  a  note  payable 
at  a  bank  held  properly  presented  for  payment 
at  the  bank,  though  the  bank  is  in  the  hands 
of  a  receiver. — Schlesinger  v.  Schultz  (Sup.) 
383. 

A  note  held  a  demand  note  within  Negotiable 
Instrument  Law,  Laws  1897,  p.  723,  c.  612,  §  26, 
and  not  one  payable  at  a  fixed  future  date  with- 
in section  23  (page  722),  making  presentment 
of  it  for  payment  within  a  reasonanle  time  af- 
ter its  issue  sufficient  within  section  131  (page 
736).— Schlesinger  v.   Schultz    (Sup.)   383. 

A  demand  note  held  presented  in  time  to  hold 
the  indorser. — Schlesinger  v.  Scbultz  (Sop.) 
383. 

*A  notary's  certificate  of  protest  for  nonpay- 
ment of  a  note  payable  at  a  bank  held,  under 
Code  Civ.  Proc.  I  928,  to  show  that  it  was  pre- 
sented during  ttanking  hours. — Schlesinger  v. 
Schultz  (Sup.)   383. 

t  4.    Actions. 

In  an  action  on  a  note,  evidence  held  sufficient 
to  sustain  defendant's  contention  that  plaintiff 
obtained  the  note  by  false  representations  as  to 
the  moneys  due  a  concern  sold  to  defendant,  and 
for  the  purchase  price  of  wbidi  the  note  was 
given. — Wilson  v.  Cohen  (Snp.)  113. 

*A  party  seeking  to  impeach  a  note,  valid  up- 
on its  face,  for  want  of  consideration,  has  the 
burden  of  affirmatively  establishing  the  defense. 
— New  York  Metal  Ceiling  Co.  y.  Leonard 
(Sup.)  187. 

*A  counterclaim  in  an  action  on  a  note  held 
to  sufficiently  state  a  cause  of  action. — Knee- 
land  V.  Pennell   (Sup.)   403. 


BODY  EXECUTION. 

See  "Execution,"  |  2. 

BONA  FIDE  PURCHASERS. 

At    mortgage   foreclosure    sales,    see   "Mort- 
gages," i  5. 


*  Point  annotated.    See  syllalnM. 
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Corporate  bonds,  see  "Corporations,"  f  4. 

For  costs,  see  "Oosts,"  |  2. 

For  support  of  wife,  see  "Husband  and  Wife," 

S  3. 
In  aid  of  railroad,  see  "Railroads,"  (  1. 
Mortgage  bonds,  see  "Mortgages,"  S  5. 
Of   personal    representatives,    see    "Executors 

and  Administrators,"  $  0. 

BOUNDARIES. 

Of  school  districu,  see  "Schools  and  School 
Districta,"  {  1- 

BREACH. 

Of  contract,  see  "Contracts,"  f  4;  "Sales,"  |  4; 

Vendor  and  Purchaser,"  i  1. 
Of  warranty,  see  "Insurance,"  {  3;  "Sales,"  1{ 
6,  7.  • 

BROKERS. 

See  "Factors";  "Principal  and  Agent." 

Assignments  by  for  benefit  of  creditors,  see 
"Assignments  for  Benefit  of  Creditors,"  {  1. 

Bill  of  particulars  in  action  against,  see 
"Pleading,"    §    6. 

Duress  affecting  agreement  with,  see  "Con- 
tracts,"  I   1. 

Parol  or  extrinsic  evidence  as  to  compensa- 
tion of  broker,  see  "Evidence,"  §  8. 

{   1.    Regulation  and  oondnot  of  bnslneas 
in  general. 

Written  authority  to  one  meml>er  of  a  firm  of 
brolcers  held  sufficient  to  authorize  sale  of  real 
proper^  by  firm,  under  Laws  1901,  p.  312,  c. 
128  (Pen.  Code,  t  640d).— Cox  vT  Hawke 
(Sup.)  433. 

{   2.    Duties  and  liabilities  to  prineipal. 

Where  brokers  purchasing  bonds  for  customers 
have  treated  the  customers  as  owners,  they  are 
bound  thereby,  and  the  assignee  for  benefit  of 
creditors  has  no  greater  right. — Hunt  v.  Smith 
(Sup.)  546. 

♦Principal  hOd  to  have  ratified  act  of  broker 
in  buying  on  a  rising  market  to  close  out  a 
short  account. — Buck  v.  Hongbtaling  (Sup.) 
1034. 

t  3.     Compensation  and  lien. 

*A  broker  employed  to  secure  a  loan  held  en- 
titled to  his  commissions. — Finck  t.  Schmitt 
(Sup.)  197. 

•A  ship  broker  held  not  to  have  been  the  pro- 
curing cause  of  the  sale  of  a  boat. — Burrows  v. 
Standard  Oil  Ca  (Sup.)  370. 

*A  ship  broker  held  not  to  have  been  employ- 
ed to  sell  a  boat. — Burrows  v.  Standard  Oil 
Co.  (Sup.)  370. 

A  letter  by  an  owner  of  land  to  a  real  estate 
broker  hHd  a  withdrawal  of  an  agreement  con- 
tained in  a  former  letter. — De  Kremen  v.  Cloth- 
ier (Sup.)  52S. 


*Agent  failing  to  secure  loan  accordins  ta 
terms  of  employment  held  not  entitled  to  coo 
missions  on  subsequent  acceptance  ot  less  lo.a 
by  principal  from  the  person  with-  whom  aj'Xt 
negotiated. — Stone   t.  Plant  (Sup.)    1030. 

i   4.    Aotions  for  oentpensatloa. 

In  an  action  by  a  real  estate  broker  for  coo- 
missions,  evidence  held  to  require  submission  M 
the  jury  of  the  question  whether  i^ommi.^iccj 
were  to  be  paid  before  title  passed. — De  Kreoai 
T.  Clothier   (Sup.)  525. 


BUILDING  AND  LOAN  ASSOCIATIONS. 

Building  corporations  in  general,  see  "Corpcn- 
aons,"  f  5. 

A  building  association,  organized  under  l^-rs 
1851,  p.  234,  c.  122,  as  amended,  held  not  a  5t  -  k 
corporation  within  Gen.  Corp.  L<aw,  |  3.  suti 
2  (Laws  1892,  p.  1801,  c  687),  bnt  a  memh^- 
ship  cori>oration  which  discharges  its  duties  l<j 
acting  as  trustee  for  the  funds  contributed  1/ 
its  members. — Preston  v.  Reinhart  (Sup.)  bSl. 
Same  t.  Willich  (Sup.)  857 ;  Same  r.  Rockey,  Id. 

A  borrowing  member  of  a  building  association 
organized  under  Laws  1851,  p.  234,  c.  i~.  it 
amended,  held  required  to  settle  according  tu  :." 
letter  of  his  contfact  as  of  the  date  of  the  ap- 
pointment of  a  receiver  of  the  association. — 
Preston  v.  Reinhart  (Sup.)  851;  Same  t.  Wi> 
lich  (Sup.)  857 ;  Same  v.  Rockey,  Id. 

A  borrowing  meml>er  ot  a  building  assoc-iation 
held  not  entitled  to  be  treated  as  a  debtor  for 
the  amount  advanced  by  the  association. — Prv*- 
ton  V.  Reinhart  (SupO  851 ;  Same  t.  WilUih 
(Sup.)  857 ;  Same  v.  Rockey,  Id. 

A  borrowing  member  of  a  building  assotnatioo 
paying  6  per  cent,  interest  on  the  debt.  includicK 
a  mortgage  drawing  5  per  cent,  assumed  bv  th» 
association,  held  not  entitled  to  a  credit  for  t'l- 
eXcess  of  interest  paid  on  the  amount  of  ti.f 
mortgage. — Preston  v.  Reinhart  (Sup.>  S."l : 
Same  r.  Willich  (Sup.)  857 ;  Same  ▼.  Ro<Aey,  lu. 

BUILDING  CONTRACTS. 

Liquidated   damages   for   breach,   see   "Dam- 
ages," S  2. 

BUILDING  REGULATIONS. 

See  "Municipal  Corporations,'*  |  ^ 

BURGLARY. 

Burglary  insurance,  see  "Insurance,"  |  0. 

BY-LAWS. 

Of  mutual  benefit  insurance  association,  see 
"Insurance,"  {  7. 


*  Point  annotated.    See  syllalras. 
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iANCELLATION  OF  INSTRUMENTS. 

w  "Qnietlns  Title." 

lancellation  of  liquor  tax  certificate,  see  "In- 
toxicating Liquors,"  {  1. 

lancellation  of  lis  pendens,  see  "Lis  Pen- 
dens." 

Eescission  of  contract,  see  "Contracts,"  |  3; 
"Sales,"  S  3. 

tescission  of  contract  of  corporation,  see 
"Corporations,"  i  4. 

ietting  aside  fraudulent  couveyancea,  tee 
"Fraudulent  Conveyances,"  g  2. 

CANDIDATES. 

•"or  office,  see  "Elections,"  f  1. 

CANVASS  OF  VOTES. 

See  "Xlectiona,"  i  4 


CARGO. 


3ee  "Shipping." 


CARRIERS. 

[ttstmctiona  in  Action  for  injuries  to  pas- 
senger, see  "Trial,"  f  4. 

Parol  or  extrinsic  evidence  of  bill  of  lading, 
we  "Bvideoce,"  }  a 

Review  of  verdict  in  action  for  injuries  to 
passenger,  see  "Appeal,"  {  8. 

Scope  and  extent  of  review  in  general  in  ac- 
tion for  loss  of  property  of  passenger,  see 
•'Appeal,"  {f  7-10. 

Stay  of  action  to  enforce  order  of  board  of 
rapid   transit   commissioners,   see   "Action," 

J  2- 

vvrongfal  attachment  of  property  during  trans- 
portation, see  "Attachment,"  |  6. 

i  I.    Oarrlace  of  coods. 

Consignee  of  fruit  who  failed  to  remove  it 
liter  being  notified  of  its  arrival,  or  to  take  any 
care  of  it,  held  guilty  of  such  negligence  as  to 
preclude  a  recovery  for  injury  to  the  fruit  from 
being  left  in  the  car. — ^Becker  v.  Pennsylvania 
R.  <S>.  (Sop.)  1. 

Carrier  heid  not  negligent  in  failing  to  unload 
rars  of  evaporated  fruft  after  their  arrival  at 
jmtination. — Becker    T.    Pennsylvania    B.    Co. 

(Sup.)  1. 

'Carrier  held  liable  for  negligently  suffering 
(oodR  to  be  damaged  or  injured  after  notifying 
K>n»ignee  of  their  arrival  at  destination. — 
Becker  v.  Pennsylvania  B.  Co.  (Sup.)  1. 

*After  the  lapse  of  a  reasonable  time  for  the 
ronsignee  to  remove  the  goods  after  he  has  been 
(iven  notice  of  their  arrival  at  their  destination, 
tke  liability  of  the  common  carrier  as  such 
wases. — ^Becker  v.  Pennsylvania  B.  Co. 
(Sup.)  L 

In  an  action  against  a  carrier,  evidence  held 
sufficient  to  warrant  a  finding  that  a  shipment 


of  cabbage  was  frosen  when  shipped.— Foley  v. 
Lehigh  Valley  B.  Co.  (Sup.)  182. 

*A  statement  in  a  bill  of  lading  that  the  goods 
were  received  in  apparent  good  order  is  prima 
facie  evidence  thereof. — Foley  v.  Lehigh  Val- 
ley B.  Co.  (Sup.)  182. 

Carrier  held  not  to  have  fulfilled  Iti  duty  by 
addressing  notice  of  arrival  of  goods  to  a  per- 
son of  a  similar  name  to  the  consignee,  selected 
by  diance  from  the  city  directory. — Wood  v. 
Baltimore  &  O.  B.  Co.  (Sup.)  184. 

'Carrier  which  had  tendered  goods  to  con- 
signee, who  had  refused  to  accept  them,  held 
not  liable  for  subsequent  theft  of  the  goods 
unless  it  was  negligent  as  bailee. — Adler  v. 
Weir  (Sup.)  736. 

In  the  absence  of  direct  proof  showing  that 
goods  delivered  by  a  connecting  carrier  to  the 
consignee  were  damaged  while  in  possession  of 
the  initial  carrier,  the  latter  is  not  liable  for 
any  damage  to  the  goods. — Berkowiti  t.  Chi- 
cago, M.  &  St  P.  By.  Co.  (Sup.)  825. 

Pleadings  in  an  action  against  an  initial  and 
a  terminal  carrier  held  to  show  that  they,  were 
connecting  carriers. — Berkowits  v.  Chicago,  M. 
&  St  P.  By.  Oo.  (Sup.)  826. 

*  Goods  delivered  in  a  good  condition  to  an 
initial  carrier  held  presumptively  damaged  by 
the  connecting  carrier  on  it  delivering  them  to 
the  consignee  in  a  damaged  condition. — Ber- 
kowitz  V.  Chicago,  M.  &  ^  P.  By.  Co.  (Sup.) 
825. 

•The  presumption  that  goods  were  delivered 
to  a  connecting  carrier  in  good  condition,  and 

Sroof  that  it  delivered  them  in  a  damaged  con- 
Itlon,  held  to  establish  a  prima  facie  case 
against  it — Berkowiti  v.  Chicago,  M.  &  St  P. 
By.  Co.  (Sup.)  826. 

g  2.     Oarrlace    of    paasengera— ReUttloai 
betireen    omrrler    and    passenKer. 

'Under  the  facts  held  plaintiff  had  become 
a  passenger  of  defendant  carrier. — Busch  v. 
Interborough  Bapid  Transit  Co.  (Sup.)  747. 

'Person  struck  by  a  train  while  on  his  way  to 
the  station  with  the  intention  of  becoming  a 
passenger  held  not  a  passenger  at  the  time  he 
was  struck. — ^Tingley  t.  Long  Island  B.  Co. 
(Sup.)  866. 

i  3.    —  Personal  Injiirlea. 

In  an  action  for  injury  to  a  street  car  pas- 
senger, plaintiff  held  not  entitled  to  recover  on 
proof  that  car  was  moving  when  be  attempted 
to  board  It — Wainwright  v.  Interurban  St.  By. 
Co.  (Sup.)  114. 

In  an  action  for  Injury  to  a  passenger  In  a 
street  car  from  collision  with  a  wagon,  held 
there  was  no  evidence  of  negligence  of  the  mo- 
torman. — Freeland  v.  Brooklyn  Heights  B.  Co. 
(Sup.)  251. 

'In  an  action  for  injuries  to  a  passenger, 
the  doctrine  of  res  ipsa  loquitur  held  inapplica- 
ble.— Flynn  v.  Interborough  Bapid  Transit  Co. 
(Sup.)   259. 
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In  an  action  for  injuries  to  a  passenger  by 
tlie  sudden  jerking  of  the  train,  facts  held  in- 
sufficient to  allow  tliat  tlie  jerli  was  not  inciden- 
tal to  the  nsaal  method  of  stopping  the  cars. — 
Flynn  t.  Interborough  Rapid  Transit  Co. 
(Sup.)  269. 

Injuries  to  a  passenger  who  was  thrown  down 
by  the  sudden  starting  of  the  car  held  not 
shown  to  have  been  caused  by  the  negligence  of 
the  carrier. — Nomiiuton  t.  Interborough  Rapid 
Transit  Ca   (Sup.)   261. 

*A  street  railway  company  held  not  liable  for 
negligent  injury  to  a  passenger  occasioned  by 
the  sudden  stop  of  the  car;  it  not  appearing 
that  there  was  any  excessive  or  unnsaal  jolt  in 
the  stopping. — Mnller  t.  Manhattan  By.  Co. 
(Sup.)  m 

In  an  action  against  •  street  railway  for  in- 
juries to  a  passenger,  evidence  held  insufficient 
to  show  negligence  on  defendant's  part. — Hirsch 
V.  Union  By.  Co.  (Sup.)  333. 

In  an  action  against  a  street  railway  for  in- 
Jaries  to  a  passenger,  the  exclusion  of  testimo- 
ny of  defendant's  accident  clerk  as  to  whether 
or  not  dtfendant  had  received  notice  of  the 
accident  held  error. — ^Hirsch  t.  Union  By.  Co. 
(Sup.)  333. 

*In  an  action  against  a  carrier  for  injuries  to 
a  passenger,  held,  that  the  qnestion  whether 
defendant  had  provided  as  safe  a  place  as  pos- 
sible under  the  circumstances  was  for  the  jury. 
—Wood  V.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  419. 

In  an  action  against  a  street  railway  company 
for  injuries  sustained  by  a  passenger,  evidence 
showing  that  one  of  its  rules  required  the  mak- 
ing of  reports  of  accidents  Aeld  admissible. — 
Field  T.  New  York  City  Ry.  Co.  (Sup.)  457. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  the  question  of  the  improbability 
of  the  accident  held  one  for  the  jury. — Goller  v. 
Fonda,  J.  &  O.  R.  Co.  (Sup.)  483. 

In  an  action  against  a  street  railway  for  in- 
juries to  a  passenger,  alleged  to  have  l)een  sus- 
tained by  being  thrown  or  having  fallen  from 
a  car,  a  verdict  for  plaintiff  hdd  against  the 
weight  of  the  evidence. — Tyrrell  y.  Metroi>olitan 
St  Ry.  Co.  (Sup.)  490. 

*In  an  action  against  a  street  railway  for 
injury  to  a  passenger,  judgment  for  defendant 
reversed  for  failure  of  the  court  to  adequately 
charge  on  defendant's  duties  under  the  circum- 
stances of  the  case. — Bail  v.  Interurt>an  Ry. 
Co.  (Sup.)  739. 

*In  an  action  for  injuries  to  a  passenger  held 
not  incumbent  on  plaintiff  to  prove  dangerous 
condition  of  car  long  enough  to  charge  defendant 
with  constructive  notice. — Spaeth  v.  Manhattan 
Hy.  Co.  (Sup.)  861. 

*Provision  in  railroad  pass  exempting  the 
railroad  from  liability  for  injuries  held  of  no 
effect  as  against  the  statute  giving  damages  to 
the  widow  and  next  of  kin  of  a  passenger  killed 
by  the  negligence  of  the  railroad. — Tlngley  y. 
Ix>ng  Island  B.  Co.  (Sup.)  8Co. 


A  passen^r  Aeld  not  entitled  to  reoover  of  6 
carrier  for  injury  from  the  fall  of  a  car  windo 
on  mere  evidence  of  the  accident. — Streak 
v.  Brooklyn  Heights  B.  Co.  (Sup.)  903. 

In  an  action  against  a  street  railway  «» 
pany  for  injuries  to  a  passenger,  the  uw  ■' 
the  cars  hdd  not  to  justify  an  imputation  »: 
actionable  negligence.-— Gott  ▼.  Brooklyn  Uf'.i.-^ 
B.  Co.  (Sup.)  945. 

In  an  action  against  a  street  railway  r^:- 
pany  for  injuries  to  a  passenger,  a  finding  ttr 
the  accident  was  the  probable  result  of  the  i\.i' 
dition  shown  held  unauthorized. — Giott  i 
Brooklyn  Heights  B.  Co.  (Sup.)  945. 

In  an  action  against  a  street  railway  ra=' 
pany  for  injuries  to  a  passenger,  a  findinz  <c' 
actionable  negligence  held  not  warraot<-<I.- 
Gott  v.  Brooklyn  Heights  B.  Co.  (Sap.)  WO. 

*A  carrier  having  permitted  plaintUf  to  riif 
on  the  running  Iraard  of  a  street  car  as  i 
passenger  held  l>ound  to  exercise  extraonlimr 
care  to  transport  her  without  injury. — Il<xiz 
T.  Bockwell  (Sup.)  973. 

A  carrier  held  guilty  of  negligence  in  per- 
mitting the  overcrowding  of  a  street  car  ir 
in  creating  a  condition,  so  that  the  conducrM: 
could  strike  a  passenger  while  collecting  fiir>- 
after  be  had  himself  lieen  struck  by  a  tn'.h- 
pole  near  the  tracl^  either  of  which  were  «:! 
ficient  to  sustain  a  recovery  on  t>ehalf  of  tt 
passenger. — Horan  v.  Bockwell  (Sap.)  973. 

Evidence  held  to  authorize  a  finding  of  ne;^- 
gence  of  the  carrier,  where  a  nut  was  dis- 
lodged, causing  the  rear  fender  of  a  street  er 
to  fall,  occasioning  injury  to  a  passenger  — 
Winter  v.  Interurban  St.  By.  Co.  (Sap.)  IdX- 

•A  passenger  attempting  to  leave  a  movii; 
car  held  not  entitled  to  recover  for  injuri-^ 
then  received. — ^Law  y.  New  York  City  Ej. 
Co.  (Sup.)  1019. 

*In  an  action  against  a  street  railway  '.•• 
injuries  to  a  passenger,  verdict  for  plain';! 
held  against  the  weight  of  the  evidence. — <}  > 
nella  v.  New  York  City  Ry.  Co.  (Sup.)  HX». 

*In  an  action  against  a  street  railway  for 
injuries  to  a  passenger's  dress,  caused  'bj  : 
greasy  gate,  evidence  held  sufficient  to  eatabii-' 
defendant's  negligence. — ^Driggs  v.  Interborvx.:' 
Rapid  Transit  Co.  (Sup.)  irai. 

'Verdict  for  plaintiff  in  an  action  for  injuir 
to  a  passenger  on  a  street  car  alleged  to  bi^- 
t>een  caused  by  the  car,  after  stopping  for  hi-. 
to  alight,  starting  up  while  he  was  gettit: 
off,  fteW  to  be  against  the  weight  of  evidenc*,- 
Maurer  v.  Brooklyn  Heights  R.  Co.  (Sup.)  ll«'." 

{  4.     — —  OontribtitoTy      nesUsMae*     tt 
person  injured. 

In  an  action  for  injuries  to  a  passenger  in  i 
crowded  street  car,  whether  plaintiff  was  gui'l 
of  contributory  negligence  in  failing  to  I'.  • 
hold  of  a  strap  at  the  time  hAd  for  the  jarr. 
— Butler  y.  New  York  City  By.  Co.  (Siq>.)  2r4. 

*In  an  action  against  a  railroad  for  per^oc- 
al   injuries  to  a  passenger,  plaintiff  A«M  m: 
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bar^eable  as  a  matter  of  law  with  cantribntory 
^ligence. — Wood  v.  New  York  Cent  ft  H.  B. 
L  Co.   (Sup.)  419. 

*In  an  action  against  a  railroad  for  injuries 
ostaiiied  by  a  pasaenfer,  the  question  of  plain- 
ilTs  contributory  negligence  Aeld  one  for  the 
iry. — GoUer  v.  Fonda,  J.  &  O.  R.  Co.  (Sup.)  488. 

'Evidence  held  to  authorize  a  finding  that  a 
lassenger,  who  after  alighting  from  her  car  at- 
empted  to  get  out  by  crossing  a  standing  train. 
ras  not  guilty  of  contributory  negligence. — 
>'Brien  t.  Brooklyn  Heights  R.  Co.  (Sup.)  867. 

'*A'  passenger  held  not  guilty  of  contributory 
leglieence  as  a  matter  of  law  in  riding  on  the 
unnTng  board  of  a  street  car  where  there  was 
lo  opportunity  to  obtain  a  seat. — Horan  t. 
lookwell  (Sup.)  97a 

i   B.     — —  EJeetlon  of  paaMngera  and  ia- 
trudera. 

In  action  against  carrier  for  assault  commit- 
xd  by  conductor  in  ejecting  plaintiff  from  car 
>n  refusal  to  pay  fare  when  informed  by  con- 
luctor  tliat  transfer  ticket  presented  was  void. 
ield  error  to  submit  question  of  substantial 
riolation  of  provision  in  transfer. — Hanley  v. 
Brooklyn  Heights  R.  Ca  (Sup.)  240. 

The  reasonableness  of  a  provision  in  a  trans- 
fer ticket,  that  it  is  good  only  at  intersection 
of  issuing  line,  is  a  question  of  law. — Hanley 
r.  Brooklyn  Heights  R.  Co.  (Sup.)  249. 

i  6.    —  P*M«BC«»s'  •fleets. 

Contract  as  to  excess  baggage  conatrned. — 
ralcott  V.  Wabash  R.  Ca  (Sup.)  S48. 

*A  carrier  held  liable  for  loss  of  a  passenger's 
effects  and  money  necessary  for  the  jonmey  car- 
ried in  the  passenger's  trunk,  which  was  lost 
while  in  the  carrier^s  custody  for  the  purpose  of 
transportation. — Knieriem  v.  New  xork  Cent. 
&  H.  R.  R.  (3o.  (Sup.)  602. 

In  an  action  against  a  carrier  for  loss  of 
money  belonging  to  plaintiff,  it  was  immaterial 
that  the  money  was  in  the  custody  of  plaintiff's 
wife,  who  was  also  a  passenger,  sitting  in  the 
same  seat  with  plaintiff  at  the  time  of  the  loss. 
—Knieriem  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  C02. 

*A  carrier  is  not  liable  for  the  loss  of  money 
carried  on  the  person  of  a  passenger,  unless  the 
loss  resulted  from  the  carrier's  negligence. — 
Knieriem  v.  New  York  C3ent  ft  H.  R.  R.  Ca 
(Sup.)  602. 

*In  an  action  b^  a  passenger  for  the  loss  of 
a  watch  and  certain  money  as  the  result  of  the 
carrier's  negligence,  whether  the  watch  was  a 
proper  article  for  the  passenger  to  wear,  and 
whether  the  money  or  any  part  thereof  was  a 
reasonable  and  suitable  amount  for  the  journey 
contemplated,  held  for  the  jury. — Knieriem  v. 
New  York  Cent  &  H.  R.  R.  Co.   (Sup.)  602. 

CAUSE  OF  ACTION. 

See  "Action";  "Malicious  Prosecution,"  |  1. 


CENSUS. 

Certified  cople*  of  M  •Ttdence,  iM  "Bridence," 
17. 

CERTAINTY. 

In  contract  as  affecting  right  to  specific  per- 
formance, see  "Specific  Performance,"  |  £ 

CERTIFICATE. 


Certified  copies,  see  "Evidence,"  {  7. 

Liquor  tax  certificates,  see  "Intoxicating  Liq- 
uors," f  1. 

Mutual  benefit  insurance  certificate,  see  "In- 
surance," i  7. 

Of  nomination,  see  "Elections,"  t  1. 

Of  protest  of  bill  or  note,  see  "Bills  and 
Notes,"  i  3. 

To  deposition,  see  "Depositions." 

CERTIORARI. 

Review  of  assessments  for  public  improve- 
ments, see  "Municipal  Corporations,"  {  3. 

S   1.    Proeeedlaiss  and  detaxmlnatlon. 

*On  review  by  certiorari,  the  court  cannot 
consider  allegations  of  the  petition  denied  by  the 
return. — People  v.  Kelsey  (Snp.)  745. 

Under  Code  Civ.  Proc.  {  2125,  held,  that 
certiorari  would  He  to  review  the  action  of  a 
town  board  of  audit  in  reducing  tiie  compensa- 
tion of  a  health  officer  from  ue  salary  fixed 
in  pursuance  of  law. — People  ▼.  Sipple  (Sup.) 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  dvU  action,  see  "Yenne,"  i  1. 

CHARGE. 

Of  legacies  on  property  by  will,  see  "Willa," 

{  5. 
To  jury  in  dvU  actions,  see  "Trial,"  |  4. 

CHARTER. 

Municipal    charter,    see    "Municipal    Corpora- 
tions,^' §i  1,  5. 
Of  insurance  company,  see  "Insurance,"  f  1, 

CHARTER  PARTIES. 

See  "Shipping,"  i  1. 


CHEAT. 


See  "Fraud." 
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CHECKS. 


Validity  of  check  won  at  gaming,  see  "Gam- 
ing," S  1.  ^' 

CHILD. 

See   "Gnardian   and   Ward";   "Infants." 
Habeas    corpus    to    procure    custody    of.    see 
"Habeas  Corpus,"  j  1. 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignmenta," 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

See  "Aliens." 

CIVIL  SERVICE. 

See  "Munlciiwl  Corporations,"   |  L 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  cities,  see  "Municipal  Corporations," 

Against  estate  assigned  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  §  2. 
Against  estate  of  banlirupt,  see  "Bankruptcy," 

Against  estate  of  decedent,  see  "Ezecntora  and 
Administrators,"  {  6. 

CLOUD  ON  TITLL 

See  "Quieting  Title." 

CLUBS. 

See  "Associations." 

CODICIL 

See  "Wills,"  H  2.  8. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Biridence,"  |  & 

COLLATERAL  INHERITANCE  TAXES. 

See   "Taxation,"   i   T. 


COLUTERAL  UNDERTAKING. 

See   "Frauds,   Statute  of,"   t  1;   "GuarmBty." 

COLLECTION. 

Of  costs,  see  "Costs,"  f  4. 
Of  taxes,  see  "Taxation,"  §  4. 

COLOR  OF  TITLL 

To   sustain   adverse  poasession,   see   "Adrow 
Possession." 

COMBINATIONS. 

See  "Conspiracy." 

COMMERCE 

Carriage  of  goods  and  passengeni  ae*  "Car- 
riers"; "Shipping." 

I  1.     Power  to  recnlate  ia  Koaoval. 

31  Stat  187,  c.  553  [U.  S.  Comp.  St.  1901. 
p.  3181],  relative  to  transportation  of  gam« 
into  states,  held  to  relate  to  interstate  and  not 
to  foreign  commerce. — People  v.  Heaterbeix 
(Sup.)  2S6;  Ex  parte  HiU  (Sup.)  298. 

I    2.    Means  and  methods  of  regnlatlen. 

Forest,  Fish,  and  Game  Law,  Laws  1900.  p. 
43,  c.  20,  S§  106,  108,  as  amended  by  Laws  IWH. 
p.  1413,  c  688,  S  119  (Laws  1000,  p.  44.  c  -.>J<. 
and  section  141,  as  amended  by  Laws  1902.  p. 
487,  c.  194,  Aeld  an  unconstitutianal  interfer- 
ence with  foreign  commerce  in  so  far  as  the; 
attempt  to  punish  as  a  crime  the  possession  of 
plover  and  grouse  imported  from  foreien  coun- 
tries.— ^People  v.  Hesterberg  (Sup.)  286;  Ex  1 
parte  Hill  (Sup.)  296. 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Peraons," 

i  1. 
To  take  testimony,  see  "DepoBitiona." 

COMMISSION  MERCHANTS. 

See   "Factors." 

COMMISSIONS. 

Of  agent,  see  "Prindpal  and  Ag«nt,"  |  2. 
Of  broker,  see  "Brokera,"  |  8. 

COMMITTEE 

Guardianship  of  insane  persona,  aea  *7naaM 

Persons,"  I  2.  1 

Of  estate  of  convict,  see  "Oravicta.'* 

COMMON  CARRIERS. 

See   "Carriers." 


*  Point  aaaotated.    See  syllabaa. 
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COMMON  LAW. 

abrogation  by  statute  of  common  law  power 
to    »)Domt    guardian,    aee    "Ooardian    and 

COMMON  SCHOOLS. 

;ee  "SchooU  and  School  DiatricU,"  |  1. 

COMPENSATION. 

''or  property  taken  for  pnblic  use,  see  "Xhni- 
nent  Domain,"  II. 

I'or  serTices,  see  'faster  and  Servant,"  §  2. 
teference  in  action  b7  attorney  for  compenaa- 
tion,  see  "Reference,"  |  1. 

>f  partioular  oIa«M*  of  offioeri  or  other  persons. 

Lgent,  see  "Principal  and  Agent,"  §  2. 
Lttomey,  see  "Attorney  and  CUent,"  |  3. 
Jroker,  see  "Brokers,"'  {  3. 
/oanty  o£Scer  or  employe  see  "Counties,"  I  1. 
ixaminer  in  lunacy,  see  "Insane  Persons,"  {  1. 

COMPETENCY. 

H  CTldence,  see  "Criminal  Law,"  |  3. 

>f  witnesses  in  general,  see  "Witnesses,"  |  1. 


COMPLAINT. 


9  criminal  prosecution. 
Information." 


'^dictment  and 


COMPOUNDING  FELONY. 

Settlement  by  injured  party  for  misdemeanor, 
see  "Criminal  Law,"  {  2. 

COMPROMISE  AND  SETTLEMENT. 

lee  "Payment" 

COMPUTATION. 

)f  period   of  limitation,  see  "Limitation  of 
Actions,"  I  1. 

CONCLUSION. 

)f  witness,  see  "Evidence,"  |  9, 

CONDEMNATION. 

Ming  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONS. 

inppsitioil  of  on  opening  default  judgment,  see 

"Judgment,"  {  1. 

)n  grant  of  new  trial,  see  "New  Trial,"  {  2. 
Precedent   to   adjournment   pending  trial,   see 

•Trial."  II. 


Precedent  to  amendment  of  pleading,  see 
"Pleadings,"  {  5. 

Precedent  to  recovery  of  penalty  for  viola- 
tion of  Sunday  laws,  see  "Sunday." 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  Communications,  see  "Witness- 
es," {  1. 

CONFLICT  OF  LAWS. 

What  law  governs  as  to  transactions  within 
statute  of  frauds,  see  "Frauds,  Statute  of," 

CONNECTING  CARRIERS. 

See  "Carriers,"  8  1. 

CONSIDERATION. 

Of  bill  of  exchange  or  promissory  note,  see 
"BiUs  and  Notes,"  $  1. 

CONSIGNMENT. 

See  "Factors." 

CONSOLIDATION. 

Of  corporations,  see  "Corporations,"  |  6. 

CONSPIRACY. 

Venue  of  prosecution,  see  "Criminal  Law,"  1 1. 

I   1.    Orlmlnal  responsibility. 

Indictment  for  conspiracy  in  the  state  of  New 
York  held  maintainable,  though  when  the  overt 
acts  were  committed  .some  of  the  parties  were 
not  in  the  state. — People  v.  SummerGeld  (Sup.) 
502. 

CONSTITUTIONAL  LAW. 

Provisiont  relaUng  to  partieular  tvbjKt*. 

See  "Commerce,"  i  2;  "Corporations,"  §  1; 
"Counties,"  {  1;  ''Elections/^ jS  3;  "Intoxicat- 
ing Liquors,^'  8  1;  "Judges,"  S  1;  "Jury," 
8  I ;  "Municipal  Corporations,"  g  1 ;  "Schools 
and  School  Districts,"  8  1. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," 8  1. 

Special  or  local  laws,  see  "Statutes,"  8  2. 

8    1.    Distrilistloii  of  coTsnunental  pow- 
ers and  f  nnetloiis. 

♦Power  given  board  of  supervisors,  under 
Laws  ]S92,  p.  1753,  c.  6S6,  88  31,  32,  as  amend- 
ed by  Laws  1899,  p.  272,  c.  133,  as  to  removal 
of  connty  seats,  held  not  an  unconstitutional 
delegation  of  legislative  power. — Stanton  v. 
Board  of  Sup'rs  of  Essex  County  (Sup.)  840. 

8  2.    ObllgatloB  of  eoatraots. 

•Laws  1905,  p.  1862,  c.  C97.  authorizing  the 
revocation  of   liquor  tax  certificates  issued  to 


*  Point  aniiot«<ed.    Bee  syllabus. 
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hotels  which  do  not  comply  with  the  law,  is 
not  objectionable  as  impairing  the  obligation 
of  contracts. — People  y.  Flynn  (Sap.)  653. 

|.  3.     Dna  proeeaa  of  law. 

•Laws  1905,  p.  1862,  c.  697,  anthorizing  the 
revocation  of  liquor  tax  certificates,  held  not 
to  authorize  the  deprivation  of  property  with- 
out due  process  of  law. — People  r.  Flynn  (Sup.) 
6B3. 

*Laws  1905,  p.  1862,  e.  697,  authorizinB  « 
special  deputy  commissioner  of  excise  to  revoke 
a  liquor  tax  to  a  hotel  keeper  issued  prior  to  the 
enactment  of  the  law,  on  an  ex  parte  finding 
that  the  hotel  did  not  comply  with  the  law 
relating  to  hotels,  Iteld  unconstitutional  as  a 
deprivation  of  property  without  due  process  of 
law.— People  v.  Flynn  (Sup.)  6S5. 

CONSTRUCTIVE  POSSESSION. 

Application  of  doctrine  in  relation  to  forcible 
entry  and  detainer,  see  "Forcible  Blntry  and 
DeUiner,"  i  1. 

CONTEMPT. 

Violation  of  Injunction,  see  "Injunction,"  |  4. 

CONTEST. 

Of  election,  see  "Elections,"  {  B. 

CONTINUANCE. 

*Tbe  denial  of  continuance  to  obtain  the  at- 
tendance  of  a  witness  held  not  an  abuse  of  dis- 
cretion.— McCarthy  y.  Metropolitan  St  Ry.  Co. 
(Sup.)  140. 

CONTINUING  GUARANTY. 

See  "Guaranty,"  {  1. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  SM 
^'Frauds,  Statute  of." 

Assignment,  see  "Assignments." 

Counterclaim  in  action  on,  see  "Set-OfE  and 
Counterclaim,"  §  1. 

Impairing  obligation,  see  "Constitutional  Law," 
§  2. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," S  2. 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing," §  1. 

Operation  and  effect  of  usury  laws,  see  "Usury," 

Parol  or  extrinsic  evidence,  see  "Evidence,"  {  8. 

Restraining  contract  for  public  improvement,  see 
"Injunction,"  {  1. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Validity  of  contract  made  on  Sunday,  see  "Sun- 
day." 


ContraeU  ofpartUnilar  dUuaea  t^panttet. 

See  "Corporations,"  I  4 ;  "Husband  and  Wife," 
{  1 ;  "Master  and  Servant" ;  "Municipal  C^- 
porations,"  {|  2,  3;  "Railroads,"  {  L 

Corporate  officer,  see  "Corporations,"  (  4. 

School  district,  see  "Schools  and  School  D-j- 
tricts,"  g  1. 

Contracts  rtiottng  to  particular  auttfeete. 

See  "Patents,"  |  1. 

Employment  of  school  teacher,  see  "Sdiools  tal 

School  Districts,"  I  1. 
Ground   for  mechanics'   liens,  see  '*Mediaiii:s° 

Liens,"  S  1. 


Particular  classes  qf  express  oontract*. 


"Covenants"; 
"Insurance" : 


Depoe- 
-P«r.- 


See  '31118  and  Notes": 

taries";    "Guaranty"' 

nership." 

Agency,  see  "Principal  and  Agent." 
Charter  parties,  see  "Shipping."  S  1. 
Employment,  see  "Master  and  Servant." 
Leases,  see  "Landlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance."  }  ' 
Sales,  see  "Sales";  "Vendor  and  Purchaser." 
Stipulations  in  actions,  see  "Stipulations.'' 

PartUsuUar  Oasses  ctf  implied  oontradM. 

"Oontribntion" ;  "Wo* 


See  "Account  Stated' 
and  Labor." 


*  Point  annotated.    See  syllabus. 


Poitlottbir  modes  Q^  diaoharginfir  oonmicl& 

See  "Payment" 

I    1.    Beanisites  and  Talidlty. 

Certain  agreement  whereby  collateral  vas 
left  in  the  hands  of  a  broker  to  secure  the  r»- 
payment  to  him  of  money  spent  in  dosiu 
out  the  customer's  account  held  not  obuio-i 
by  duress. — Buck  v.   Iloughtaling   (Sup.)  UCi 

•Paper  requesting  use  of  horse,  cart  ui 
driver  "as  directed"  ft«M  not  a  contract.— 
Durkin  v.  City  of  New  York  (Sup.)  1059. 

'Paper  requesting  use  of  horse,  cart,  ar: 
driver  for  60  days,  without  specifying  peh<-. 
held  not  a  contract — Duikin  t.  City  of  S«v 
York  (Sup.)  1059. 

•Paper  requesting  use  of  horse,  cart,  ari 
driver  held  unilateral,  and  not  a  binding  r-ic- 
tract — Durkin  y.  City  of  New  York  (Saj- 
1059. 

i    2.    Oonstruetlon  and  operation. 

A  city  held  entitled  to  enforce  a  contract  S^ 
wbich  one  railroad  company,  leasing  the  pr-' 
erty  of  another,  guarantied  the  payment  of  >• 
tain  dividends  upon  a  part  of  the  lesRor's  !nc>i 
held  by  the  city. — Marklove  y.  Utica,  C.  &  B.  k 
Co.  (Sup.)  795. 

•In  construing  a  written  instrument  f- 
the  purpose  of  ascertaining  the  intention  ••: 
the  parties,  resort  must  be  had  to  the  instr.- 
ment  as  a  whole,  and  effect  most  be  given  : 
every  part  thereof  when  it  can  be  done  with-:  J 
violence. — Williams  y.  Gridley  (Sap.)  878. 
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i   3.    Raseiaaloa  and  abandon  ■■■^■■— 

*I>iireB8  In  the  procurement  of  a  contract  is 
waived  by  tiiree  years'  silence  and  acquiescence 
in  tlie  contract,  without  giving  any  indication 
of  repudiation  thereof. -^Buck  ▼.  Houghtaling 
(Sup.)  1034. 

I  4.    Ferf  ormanee  or  braaoh. 

In  an  action  on  a  contract  for  doing  carpenter 
work  and  for  extra  work,  facts  held  not  to  sus- 
tain a  judgment  for  plaintiff. — Lashinsky  r.  Sil- 
yerman   (Sup.)   135. 

In  an  action  to  recover  a  balance  under  a  con- 
tract for  plastering,  defendants  held  entitled  to 
set  off  the  amount  necessarily  expended  in  com- 
pleting the  work  on  plaintiff's  disoontinnance 
thereof. — Conroy  t.  Carlin  (Sup.)  141. 

In  an  action  for  the  contract  price  of  a  well, 
defendants'  failure  to  test  the  well  within  30 
days  held  an  implied  admission  that  the  contract 
had  been  substantially  performed. — Hagadom  t. 
McNair  (Sup.)  417. 

I   B.     Aotiona  for  breaeb. 

In  an  action  on  a  contract  for  excavation,  a 
certificate  held  insufficient  to  prove  perform- 
ance.— Ryan  v.   Brown   (Sup.)   188. 

*A  defendant  who  does  not  plead  fraad  in  an 
action  on  a  contract  cannot  urge  it  as  a  defense. 
— Finck  V.  Schmitt  (Sup.)  197. 

In  an  action  to  recover  damages  for  breach 
of  contract  to  transfer  certain  corporate  stock, 
answer  hM  irrelevant. — Noval  T.  Hang  (Sup.) 
708. 

CONTRADICTION. 

Of  record,  see  "Appeal,"  |  B. 

CONTRIBUTION. 

Action  for  contribution  by  part  of  the  makers 
of  a  note  who  had  discharged  it  by  giving  in- 
dividual notes  held  not  premature,  though  such 
notes  had  not  been  paid  when  the  action  was 
instituted. — Fitch  v.  Fraser  (Sup.)  8B. 

CONTRIBUTORY  NEGLIGENCL 

See  "Negligence,"  i  2. 

Of    person    injured    at    railroad    crossing,    Ke 

"Railroads,"  {  2. 
Of  person  injured  by  wrongful  use  of  street,  see 

"Municipal  Corporations,    {  5. 
Of  servant,  see  "Master  and  Servant,"  {{  8,  9. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

*Devise  of  rrsiduary  estate  in  trust  held  not 
to  work  an  equitable  conversion. — Hayden  v. 
Sugden  (Sup.)  681 ;  Same  v.  Arnold,  Id. 

*  Point  annotated. 
96N.Y.S.— 74 


CONVEYANCES. 


In  frand  of  enditon,  we  "Frandnlent  Oon- 
veyances." 

C07>veuanee»  <tf  partlicular  species  of  property. 

See  "Baaements,"  §  1 ;  "Fixtures." 
Mortgaged  property,  see  "Mortgages,"  f  8. 

Particular  clai*e»  of  conveyances. 

See  "Assignments" ;  "Assignments  for  Benefit  of 
Creditors";  "Deeds";  "Mortgages." 

CONVICTS. 

CJonviction  of  crime  aa  affecting  qoalification  to 
act  as  executor,  see  "Executors  and  Ad- 
ministrators," {  1. 

Insane  convicts,  see  "Insane  Persons,"  |  2. 

'Under  Laws  1889,  p.  550,  c.  401,  {  1.  a  com- 
mittee may  be  appointed  for  the  estate  of  a  life 
convict  who  is  insane  and  confined  in  the  state 
hospital  for  insane  convicts, — ^Xrust  Co.  of 
America  v.  State  Safe  Deposit  Co.   (Sup.)  585. 

•Laws  1889,  p.  550,  c.  401,  authorising  the 
appointment  of  committees  for  life  convicts,  is 
not  repealed  by  Laws  1805,  p.  650,  c.  824,  aa 
amended  by  Laws  1897,  p.  58,  c.  149,  and  Laws 
1904,  p.  1278.  c.  500.— Trust  Co.  of  America  v. 
State  Safe  Deposit  Co.  (Sup.)  585. 

*Under  Laws  1889,  p.  550.  c  401.  a  verified 
petition  by  the  next  of  kin  of  a  life  convict  held 
sufficient  to  jnstify  the  appointment  of  a  com- 
mittee of  the  convict's  estate,  without  any  fur- 
ther proof,  in  the  absence  of  any  objection. — 
Trust  Co.  of  America  t.  State  Safe  Deposit  Co. 
(Sup.)  686. 

CORONERS. 

Mandamns  to  compel  fixing  salary  of  coroner's 
stenographer,  see  "Mandamus,"  |  2. 

CORPORATIONS. 

Judgment  in  action  against  corporation  as  bar, 
see  "Judgment,"  {  5. 

Parol  or  extrinsic  evidence  as  to  contract  of 
employment  by  corporation,  see  "Evidence," 
{  3. 

Priority  of  Judgment  lien  to  rights  of  corpora- 
tion to  conveyance  of  lands,  see  "Judgment,"' 
«  7. 

Taxation  of  corporations  and  corporate  proper- 
ty, see  "Taxation,"  §§  1.  3. 

Particular  classes  of  eorporaUons. 

See  "Building  and  Loan  Associations" ;  "Munici- 
pal Corporations";  "Railroads,"  f  1;  "Street 
Railroads." 
Insurance  companies,  see  "Insurance." 
Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  {  1. 

i  1.     Corporate  ezlstenee  and  franaMsa. 

Const,  art.  8,  8  1,  authorizing  the  alteratioo 
of   general   or  special '  corporate  acts,   held  to 


See  syllabns. 
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aathorize  the  Legislature  by  amendment  to 
change  the  law  under  which  a  corporation 
was  organized,  so  as  to  change  the  internal 
management  of  the  corporation. — Lord  t.  Equit- 
able Life  Assur.  Soc.  (Sup.)  10. 

f  2.     Members  and  stooUioIderg. 

•Under  Stock  Corporation  Law,  Laws  1892, 
p.  1840,  c.  688,  f  53,  an  oflScer  of  a  corporation 
held  not  liable  for  refusing  to  exhibit  a  stock 
book  not  in  bis  possession. — <}ould  t.  OlTmpic 
Min.  Co.  (Sup.)  456. 

The  liability  of  stockholder  of  a  Maryland 
corporation  under  Laws  Md.  1802,  p.  156,  c.  109, 
i  852,  may  be  enforced  in  the  courts  of  New 
York,  where  the  creditor  and  stockholder  both 
reside  in  this  state. — EJiickerbocker  Trust  Co. 
V.  Iselin  (Sup.)  58a 

I   3.     Offloera  aad  acents. 

President  of  corporation  Aefd  not  bound  to  ac- 
count to  the  corporation  for  proceeds  of  bonds 
intrusted  by  the  president  to  the  vice  president 
for  sale. — (>wego  Oaa  Light  Co.  t.  Boyer  (Sup.) 
486. 

i  4.     Corporate  powers  and  liabilities. 

A  manager  of  a  branch  factory  of  defendant 
•corporation  held  to  have  apparent  authority  to 
■execute  a  contract  employing  a  traveling  sales- 
man for  a  year. — Thomas  y.  International  Sil- 
ver Co.  (Sup.)  218. 

An  action  for  rescission  of  a  contract  for  an 
underwriting  of  bonds  held  maintainable  against 
that  party  alone  who  induced  plaintiff  to  be- 
come a  party  to  the  contract  by  fraudulent 
representations. — Rose  v.  Merchants'  Trust  (3o. 
(Sup.)  946. 

A  trust  company  held  to  have  been  guilty 
of  such  fraudulent  representations  in  inducing 
plaintiff  to  become  a  party  to  an  underwriting 
of  corporate  bonds  as  authorized  a  rescission  by 
plaintiff. — Rose  v.  Merchants'  Trust  (^.  (Sup.) 
946. 

Certain  conduct  on  the  part  of  one  who 
bad  been  a  party  to  an  underwriting  of  bonds 
held  not  to  have  amounted  to  a  ratification  pre- 
cluding him  from  maintaining  an  action  for  re- 
scission.— Rose  V.  Merchants'  Trust  Co.  (Sup.) 
■94fi. 

Evidence  held  to  authorize  a  finding  of  the 
fact,  necessary  for  jurisdiction,  that  when  the 
summons  was  served  defendant  corporation  had 
a  place  of  business  in  the  city. — Livermore  & 
Knight  Co.  v.  American  Darracq  Automobile 
Co.  (Sup.)  1024. 

♦Use  by  a  corporation  of  goods  ordered  by 
the  superintendent  lirld  a  ratification  of  the 
order. — Braxmar  v.  Stanton  (Sup.)  1096. 

i  5.     InsolTeney  and  reoelTers. 

•Transfer  of  houses  by  building  corporation 
in  compromise  of  debt  held  not  invalid  undei 
Stock  Corporation  Law,  Laws  1892,  p.  1838, 
c.  688,  S  48.— Gordon  t.  Southgate  Bldg.  Co. 
<Sup.)  717. 


I   6.    OoBSolldatlam. 

Right  of  banking  corporatloa  named  ss  ex- 
ecutor to  act  held  lost;  the  merger  with  dw 
trust  company  having  no  power  to  act  as  s^i 
under  its  charter. — ^In  re  Stikeman's  W- 
(Sur.)  460. 

I    7.    Foreica  eorporationa. 

An  allegation  in  an  affidavit  for  attachmo!'. 
against  a  foreign  corporation  h^d  not  to  sd- 
ficiently  show  Uiat  affiant  had  personal  know.- 
edge  that  the  corporation  was  a  foreign  one.— 
American  Trading  Ca  ▼.  Bedoain  Steam  Nir. 
Ca  (Sup.)  271. 

To  obtain  a  warrant  of  attacbment  aesiD-*. 
a  foreign  corporation,  a  showing  that  the  ■.<:- 
poration  is  a  foreign  one  held  necessarj;.— 
American  Trading  Co.  t.  Bedouin  Steam  Ni'. 
Co.  (Sup.)  271. 

CORRECTION. 

Of  assessment  of  transfer  tax,  see  "TaxatioB.' 


•Trial- 


o^^- 


irregularities  and  errors  at  trial,  i 

S  6. 

Of  judgment,  see  "Judgment,"  (  3. 
Of  record  defective  for  not  containing  oria  for 

publication  of  process,  see  "Ii'rocess,"  {  2. 

COSTS. 

Execution  against  the  person  on  jadgment  fat 

costs,  see  'TExecution,"  S  2. 
Imposition  of  as  condition  to  opening  defad' 
judgment,  see  "Judgment,"  {  1. 
Mandamus  to  compel  taxation  of,  see  "Maadi 

mus,"  {  1. 
Objections  to  rulings  for  purpose  of  review.  ;?; 

"Appeal,"  f  3. 
Payment  of  as  condition  precedent  to  adjou.T.- 

ment  pending  trial,  see    Trial."  §  1. 
Payment  of  as  condition  to  granting  new  tr  i'. 

see  "New  Trial,"  g  2. 
Payment   of   costs   as    condition    preo^lpnt   (.■ 

amendment  of  jileading,  see  "Pleading,"  i  -'v 
Proceedings  relating  to  after  remand  by  t.pH' 

late  court,  see  "Appeal."  8  10. 
Right  to  costs  under  Municipal  C!onrt  act,  *- 

"Courts,"  I  3. 

S   I.    Natnre,    Kromids,    and     extent    •( 
rlcbt  In  ceneral. 

Under  Municipal  Court  Act,  IjOws  1902.  i 
1585,  c.  580,  §  332.  where  no  verified  plea'i.ii 
or  written  notice  of  appearance  was  filed,  i- 
fendant  was  not  entitled  to  costs  on  obtain :: 
a  judgment. — Goldman  v.  Messing  (Sup.)  171 

Under  Code  Civ.  Proc.   SS   3228-3230,   c^-- 
in  an  action  under  section  2C53a  to  annul  t  - 
probate  of  a  will  are  in  the  discretion  of  tN 
court,  and  the  successful  party  is  not  entr 
to  costs  as  of  right. — Larkin  v.  McNamee  (Su,' 
827. 

{  2.     Security  for  payment. 

Motion  to  vacate  order  permitting  plain:!: 
to  sur  as  a  poor  person  held  to  come  too  l^'.-- 
— Cohen  v.  Meryesh  (Sup.)   264. 


*  Point  annotated.    See  syllabus. 
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I  3.     Aatoimti  rate,  and  Item*. 

Under  Municipal  Court  Act.  Lawa  1902,  pp. 
1586.  1580,  c.  580,  |  332,  rabds.  3,  6.  defendants 
in  an  action  for  between  $200  and  $300  Jkeld  en- 
titled to  $10  coats  on  plaintiffs'  discontinnance 
after  commencement  of  trial. — ^Whitman  Co.  y. 
Trarers  Bailey  Oo.  (Sup.)  172. 

I  4.     Fayatent  and  remedies  for  eollee- 
tion. 

On  proceedings  in  the  Supreme  Court  to  charge 
tlie  assignor  of  a  cause  of  action  with  coats,  un- 
der Code  Civ.  Proc.  |  3247,  held  necessary  for 
the  moving  party  to  have  pleaded  jurisdictional 
facts,  or  to  have  complied  with  section  352  in 
relation  to  pleading  the  judgment  of  a  court  of 
special  jurisdiction. — Frie^nan  t.  Metropolitan 
S.  8.  Co.  (Sap.)  331. 

Under  Municipal  Court  Act,  Laws  1002,  p. 
1565.  c.  580,  i  261,  and  Code  Civ.  Proc.  S  3247. 
luld  that  proceedings  to  charge  the  assignor  of 
a  cause  of  action  with  coats  was  properly 
brought  in  the  Snpreme  Court. — Friedman  ▼. 
Metropolitan  S.  S.  Co.  (Sup.)  331. 

A  proceeding  against  the  assignor  of  a  claim 
to  charge  him  with  costs,  under  Code  Civ.  Proc. 
f  3247,  held  a  special  proceeding  properly  com- 
menced by  notice  or  order  to  show  cause. — 
Friedman  t.  Metropolitan  S.  S.  Co.  (Sup.)  331. 

CO-TENANCY. 

See  "Tauucy  in  Common." 

COUNTERCLAIM. 

See  "Set-Oit  and  Counterclaim." 

COUNTIES. 

Laws  relating  to  removal  of  county  seat  as  dele- 
gating lorislatiTe  power,  see  "Constitutional 

i  1.    Goremment  and  oiBoers. 

While  a  county  has  authority  to  retain  counsel 
on  litigation,  the  supervisors  have  no  authority, 
irrespective  of  litigation,  to  appoint  a  person 
as  counsel  at  an  annual  salary. — Vincent  v. 
Nassau  County  (Sup.)  446. 

The  compensation  of  counsel  for  a  county 
belongs  to  Uie  class  of  contingent  expenses  which 
mniit  be  audited  by  the  supervisors. — Vincent 
T.  Nassau  County  (Sup.)  446. 

Presentation  of  petition  for  removal  of  county 
seat  to  board  of  supervisors  held  duly  made. — 
Stanton  ▼.  Board  of  Sup'rs  of  Elssex  County 
(Sup.)  840. 

Provision  that  board  of  supervisors  before  re- 
moval of  county  seat  shall  obtain  consent  of  the 
electors  held  not  in  violation  of  Const,  art.  3.  { 
27.— Stanton  t.  Board  of  Sup'rs  of  Essex  Coun- 
ty (Sup.)  840. 

•That  notice  of  meeting  of  board  of  sui>er- 
Tiaots  was  published  by  county  cleric,  and  not  by 


clerk  of  board,  held  not  to  affect  its  validity. — 
Stanton  ▼.  Board  of  Sup'rs  of  Bsssx  County 
(Sup.)  84a 

COUNTY  BOARD. 

See  "Counties,"  |  1. 

COUNTY  SEAT. 

See  "Counties,"  |  1. 

COURTS. 

Award  of  costs  in  municipal  court,  see  "Croats," 
H  1.  3. 

Judges,  see  "Judges." 

Jurisdiction  as  affected  by  nature  or  form  of  ac- 
tion, see  "Action,"  i  1. 

Justices'  courts,  see    Justices  of  the  Peace." 

I'roceas  in  actions  in  particular  courts,  see 
"Process,"  {  1. 

Province  of  court  and  Jury,  see  "Trial,"  {  4. 

Keview  of  decisions,  see  "Appeal." 

Ri^ht  to  trial  by  jury,  see  'Jury,"  {  1. 

Trial  by  court  without  jury,  see  "Trial,"  i  6. 

Juritdiotion  of  particular  actiont,  proceeding!, 
or  subjecta. 

Appointment  of  trustees,  see  "Trusts,"  {  3. 
Trial    of    disputed    claims    against    decedents' 

estates,  see  "Executors  and  Administrators," 

J  6. 

{   1.    Natnre,  extent,  and  ezerelse  o<  Ju- 
risdiction in  E^neral. 

Ll  a  suit  for  trespass,  defendant's  failure  to 
.move  to  dismiss  at  the  close  of  all  the  evidence 
held  not  a  waiver  of  objection  to  the  jurisdic- 
tion, or  an  admission  that  there  was  a  question 
of  fact  to  be  submitted. — Herald  Square  Cloak 
&  Suit  Co.  T.  Rocca  (Sup.)  189. 

{   2.    Establisbment,    oreanlaation,    and 
procedure  In  ceneral. 

One  special  term  has  no  power  to  review  an 
order  of  reference  made  by  another  special 
term. — In  re  Cullinan  (Sup.)  751. 

{  3.     Conrts  of  limited  or  inferior  Juris- 
diction. 

The  municip.ni  court  is  without  jurisdiction, 
under  Laws  1905,  c.  51.3,  i  1,  of  an  action  to  re- 
cover moneys  paid  under  duress. — Herald 
Square  Cloak  &  Suit  Co.  v.  Rocca  (Sup.)  188. 

Where  an  order  of  a  municipal  court  set  aside 
a  default  judgment,  and  set  the  case  down  for 
trial,  an  appeal  therefrom  would  be  regarded  as 
an  appeal  from  an  order  opening  a  default, 
which  is  not  appealable,  as  provided  by  Munici- 
pal Court  Act,  Laws  1902,  p.  1563,  c.  580, 
I  2i}7. — Spiropulos  v.  Magnioni  (Sup.)  438. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
1504,  c.  580,  {  44,  a  successful  defendant  in  an 
action  in  which  a  free  summons  was  erroneously 
issued  Aetd  entitled  to  statutory  costs  as  if  a 
paid  summons  had  been  issued. — People  t.  Lang 
(Sup.)  565. 


*  Point  annotated.    See  syllabns. 
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COVENANTS. 


Interlocutory  injonction  in  action  on  oomnants. 
Me  "Injtmetion,''  |  2. 

I  !•    Oomti'aoUon  and  operation. 

Rnle  aa  to  construction  of  reBtrictive  cove- 
nants as  to  the  use  of  land  stated.— Sllberman 
V.  Mayer  (Sup.)  928. 

A  restrictive  covenant  as  to  the  use  of  land 
construed,  and  held  to  affect  certain  submerged 
land.— Silberman  v.  Mayer  (Sap.)  928. 

COVERTURL 

See  "Husband  and  Wife." 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Cireditors'  Suit";  "Fraudu- 
lent (Conveyances." 

CREDITORS'  SUIT. 

Bemedles  in  cases'  of  assignments,  see  "As- 
signments for  Benefit  of  Creditors,"  {  2. 

Remedies  in  cases  of  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  {  2. 

An  action  to  subject  the  proceeds  of  a  life 
insurance  to  payment  of  a  judgment  against  de- 
fendant held  not  such  that  it  could  be  regarded 
under  the  complaint  as  a  creditors'  action. — 
Marks  v.  Equitable  Life  Asaor.  Soc.  (Sup.)  551. 

CRIMINAL  LAW. 

(Conviction  of  crime  as  affecting  qualification  to 
act  as  executor,  see  "Executors  and  Ad- 
ministrators," i  1. 

CJonvicts,  see  "Convicts." 

(Criminal  laws  interfering  with  interstate  com- 
merce, see  "Commerce,"  {  2. 

Examination  of  witnesses  in  criminal  prosecu- 
tions, see  "Witnesses,"  {  2. 

Impeachment  of  witnesses  in  criminal  prosecu- 
tions, see  "Witnesses,"  {  3. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Liability  of  attorney  of  accused  for  negligence, 
see  "Attorney  and  Client,"  S  2. 

Searches  and  seizures,  see  "Searches  and  Sei- 
cures." 

PartUsuXar  offenses. 

See  "Arson";  "Conspiracy,"  {  1;  "Larceny"; 

"Perjury." 
Abandonment  of  wife,  see  "Husband  and  Wife," 

§3. 
Against  Sunday  laws,  see  "Sunday." 

f    1.    Venna. 

•Conspirators  may  be  indicted  in  any  county 
where  an  overt  act  is  committed. — People  v. 
Summerfield  (Sup.)  502. 


{  2.    ArralcBinant  sad  ploaa, 

proaeqnl  <ir  djaoontiim  anrc 

'Where  plaintiff  was  indicted  for  a  misde- 
meanor, and  his  counsel  settled  with  tbe  person 
injured  out  of  court,  the  court  was  aatborized 
by  Code  Cr.  Proc.  H  663,  664,  to  discharKe  plain- 
tiff on  such  settlement  being  brouKht  to  its  at- 
tention.— (Cleveland  v.  Cromwell  (Sup.)  475. 

I   3.    Erldenoe. 

*In  a  prosecution  for  anon,  evidence  of 
other  fires  than  the  one  in  qoestion  bavinx 
been  admitted  held  error  to  exclude  an  explana- 
tion favorable  to  defendant  of  one  of  tbe 
fires. — People  v.  Brown  (Sup.)  957. 

*In  a  prosecution  for  arson,  opinion  of  fire 
diief  as  to  draft  created  by  open  doora  and 
windows  held  inadmissible. — ^People  t.  Brown 
(Sup.)  K7. 

{  4.    Motions  fov  Be«r  trial  mmi  Im  ar* 

rest. 
•Under    Code    Cr.    Proc.    {   465,    htU,    that 
a    new    trial    should    be    granted. — People    r. 
O'Brien  (Sup.)  1045. 

*0n  a  motion  for  a  new  trial  in  a  proaecntion 
for  robbery,  certain  proposed  testimony  that 
defendant  did  not  strike  the  prosecutor  hfid 
not  cumulative  to  similar  testimony  of  those 
jointly  indicted  with  defendant.  —  People  r. 
O'Brien  (Sup.)  1045. 

{  B.     Appeal  and   erro»,  and   oartioxmrl. 

•Remarks  to  the  jury  by  the  district  attorney 
and  observations  of  the  trial  judge  not  com- 
plimentary to  defendant  may  be  disregarded  on 
appeal,  where  the  evidence  is  clear  respectinig  the 

lilt^of  defendant — ^People  v.  Froelich  (Sap.i 


•Errors  committed  in  a  criminal  trial  should 
not  be  disregarded,  and  the  judgment  af- 
firmed on  appeal,  unless  such  errors  were  harm- 
less and  could  by  no  possibility  have  prejadiced 
defendant. — ^People  v.  Brown  (Sup.)  957. 

CROSS-COMPUINT. 

See  "Pleading,"  i  2. 

CROSS-EXAMINATION. 

See  "Witnesses,"  t  2. 

CURTESY. 

See  "Dower." 

DAMAGES. 

Compensation  for  property  taken  for  public  nse. 
see  "Eminent  Domain,"  {  1. 

Damages  for  particular  tnjuriei. 

Breach  by  buyer  of  contract  for  sale  of  goods. 

see  "Sales,"  {  6. 
Breach  by  seller  of  contract  for  sale  of  (oods. 

see  "Sales,"  {  7. 


*  Point  annotated.    See  syllabaa. 
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Breacb  by  vendor  of  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"  {  2. 
Injuries    caused    by   public    improvements,    see 

"Municipal  Corporations,"  (  8. 
Maintenance     of     street     railroad    track,     see 

"Sti«et  Railroads,"  {  1. 
Sale  of  goods  by  factor  in  market  other  than 

authorized,  see  "Factors.' 
Wrongful     discharge     from     employment,     see 

"Master  and  Servant,"  {  1. 

Becovery  in  porMcuIor  actions  or  proceedings. 

See  "Injunction" ;  "Trover  and  Conversion,"  g  1. 

{    1.    Oronada  and  aiibjecis  of  eompen* 
Mitory   damacea. 

In  an  action  for  injuries  to  a  horse,  held  error 
to  allow  damages  for  the  hire  of  a  horse  to  re- 
place the  injured  animal. — Kaniuk  v.  Dry  Dock, 
E.  B.  &  B.  R.  Go.  (Sup.)  129. 

{    2.    Uavldated  damaEes  and  penalties. 

*A  building  contract  containing  a  provision 
requiring  the  contractor  to  pay  $10  a  day  for 
delay  hild  to  provide  for  liquidated  damages, 
and  not  for  a  penalty. — Couch  v.  Newtown 
Council  Bldg.  Ass'n  (Sup.)  441. 

{    3.    Measnz«  of  damacos. 

*In  an  action  for  injuries  to  plaintiffs  son, 
damages  recoverable  held  restricted  to  loss  of 
earnings  and  medical  expenses. — ^Devine  v.  New 
Tork  City  Ry.  Ca  (Sup.)  1058. 

I  4.     Fleadinc,  OTldenoe,  and  assessatent. 

*In  an  action  for  injuries,  the  admissibility 
over  objection  of  certain  irrelevant  evidence 
held  to  require  a  reversal  of  a  judgment  for 
plaintiff. — Schramm  v.  Interurban  St  Ry.  Co. 
(Sup.)  176. 

In  an  action  for  injuries,  it  was  error  to 
permit  an  expert  to  testify  as  to  plaintiff's 
disabled  condition  in  the  absence  of  evidence 
that  be  was  free  from  such  condition  before 
the  accident. — Kunstler  t.  Interurban  St  Ry. 
Co.  (Sup.)  296. 

*In  an  action  for  personal  injuries,  evidence 
of  a  physician  that  plaintiff  was  suffering  from 
a  certain  ailment  held  admissible. — Field  v. 
New  York  City  By.  Co.  (Sup.)  457. 

DAMS. 

See  "Waters  and  Water  Courses,"  {  L 

DEAD  BODIES. 

An  answer  in  an  action  for  the  unlawful  dis- 
serlion  of  a  dead  body  held  bad.^-Jack8on  v. 
Savage  (Sup.)  366. 

*A  complaint  held  to  state  a  cause  of  action 
for  the  wrongful  dissection  of  a  dead  body. — 
Jackson  v.  Savage  (Sup.)  366. 

*A  husband  has  a  right  of  action  for  the  dis- 
section of  the  body  of  bis  deceased  wife  without 
his  permission,  or  without  the  permission  of  the 
wife  given  during  her  lifetime. — Jackson  v. 
Savage  (Sup.)   866. 


DEATH. 

At  railroad  crossing,  aee  "Railroads,"  (  2. 

Bill  of  particulars  in  action  for  wrongful  death, 
see  "Pleading,"  g  6. 

Caused  by  negligence  of  carrier,  see  "Carriers," 
g  3. 

Liability  of  master  for  death  of  servant,  see 
"Master  and  Servant"  gg  6,  9. 

Limitation  of  action  for,  see  "Limitation  of  Ac- 
tions," g  1. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors" ; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  g  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  In  civil  actions,  see  "Evidence,"  g  5. 

DEEDS. 

As  color  of  title,  see  "Adverse  Possession,"  g  1. 

Covenants  in  deeds,  see  "Covenants." 

Election   of   remedy   for    forgery   of   deed,   see 

"Election  of  Remedies." 
In  fraud  of  creditors,  see  "Fratidulent  (jonvey- 

ances." 
Of  easements,  see  "Easements,"  §  1. 
Of  trust,  see  "Mortgages." 

g    1.    Oonstraotloa  and  operation. 

A  widow  whose  aower  in  certain  premises  had 
not  been  admeasured  held  to  have  acquired  a 
life  estate  in  two-thirds  thereof  only,  under  a 
deed  from  her  son  which  matured  into  a  free- 
hold on  the  son's  death  during  her  life. — ^Tar- 
plee  V.  Sonn  (Sup.)  6. 

•Covenant  for  conveyance  of  land  with  certain 
designated  fixtures  held  not  to  merge  in  the  deed 
conveying  the  land,  and  upon  breach  thereof  the 
vendor  was  bound  to  make  the  loss  good. — 
Wynne  v.  Friedman  (Sup.)  838. 

A  trust  limited  to  lives  is  no  obstacle  to  the 
present  vesting  of  a  subsequent  estate. — 
Stringer  v.  Barker  (Sup.)  1052. 

DE  FACTO  OFFICERS. 

See  "Officers,"  g  1. 

DEFAMATION. 


See  "Libel  and  Slander." 


*  Point  annotated.    8««  syUalms. 
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DEFAULT. 

Judgment  by,  see  "Judgment,"  $|  1,  9. 


DELIVERY. 

Of  gooda  by  carrier,  see  "Carrien,"  |  1. 
Of  goods  sold,  see  ''Sales,"  i  2. 


DEMAND. 

bill  or  note, 

DEMURRER. 


For  pajnnent  ot  bill  or  note,  see  "Bills  and 
Notes,"  I  8. 


Tor  defect  of  parties,  see  "Parties,"  |  2. 
In  pleading,  see  "Pleading,"  {4. 


In  pleading. 


DENIALS. 

see  "Pleading,"  {  2. 

DEPOSITARIES. 


Of  funds  of  decedent's  estate  as  parties  to  artion 
for  accoonting  by  administrator,  see  "Exec- 
utors and  Administrators,"  {  8. 

Depositary  of  funds  in  the  bands  of  a  special 
administrator  held  bound  by  the  order  designat- 
ing it  as  depositary,  although  no  copy  of  such 
order  was  served  on  it. — In  re  Rothschild 
(Sap.)  S72;  In  re  Weisell's  Estate,  Id. 

DEPOSITIONS. 

'Where  deposition  is  not  certified  and  sub- 
scribed, as  required  by  Code  Civ.  Proc.  {{  901, 
902,  the  party  taking  it  should  be  allowed  to 
return  it  to  commissioner  for  amendment. — 
Risley  t.  Harlow  (Sup.)  728. 

DEPOSITS. 

As  security  for  execution  of  lease,  see  "Land- 
lord and  Tenant,"  {  5. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower" ;  "Bxecutors  and  Administrators" : 

"Wills." 
Inheritance  and  transfer  taxes,  see  "Taxation," 

Inneritance  by,  from,  or  through  alien,  see 
"Aliens,"  8  1. 

i   1.    Persons  ontltled  and  tbeir  respoo- 
tlve  shares. 

♦Under  Code  Civ.  Proc.  i  2732,  subd.  12, 
cousins,  children  of  deceased  uncles  and  aunts, 
held  to  take  by  representation  the  shares  their 
parents  would  have  taken  had  they  survived. — 
In  re  Dunning's  Estate  (Sur.)  1110. 


DESCRIPTION. 


Of  devisees  or  legatees  in  will,  see  "Wills."  t  i. 
Of  property  demised,  see   "Landlord  and  IV- 

ant,"  i  4. 
Of  property  devised  or  beqneatbed,  see  "Wills." 

Of  property  in  forcible  entry  and  detainer,  see 
"Forcible  Entry  and  Detainer,"  i  1. 


See  "Replevin." 


See  "Wills." 


DETINUE. 
DEVISES. 


DIRECTING  VERDICT. 

In  civil  actions,  we  "Trial,"  |  3. 

DISABILITIES. 

Of  aliens,  see  "Aliens,"  i  1. 

DISCHARGE. 

From  employment,  see  "Master  and  Serrant," 

8  1. 
From  indebtedness,  see  "Bankruptcy,"  S  2. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsoit,"  |  1. 

DISCOVERY. 

8    1.    ITnder  statntorr  proTlsloiia. 

♦Plaintiff  in  an  action  for  the  specific  perform- 
ance of  a  contract  to  convey  land  held  entitled 
to  an  order  for  the  examination  of  defendants 
iiefore  trial,  pursuant  to  Code  Civ.  Proc.  $  873. 
— McKenna  v.  Tuliy  (Stip.)  661 ;  Same  r.  Simp- 
son (Sup.)  662. 

DISCRETION  OF  COURT. 

Award  of  costs,  see  "Costs,"  8  1* 

Continuance  in  civil  actions,  see  "Continuance." 

Motions  relating  to  pleadings,  see  "Pleading." 

S8. 
Opening  default  judgment,  see  "Judgment."  8  1- 
Reopening  case  for  fnrther  evidence,  see  "Trial." 

Review  in  civil  actions,  see  "Appeal,"  88  7-10. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  8  3. 

Decision  on  appeal  orerruling  nonsuit  as  law  of 

the  case,  see  "Appeal,"  88  7-10. 
Dismissal  of  appeal,  see  "Appeal,  8  6. 
Dismissal  of  petition  for  removal  of  trtistee,  t:«« 

"Trusts,"  8  3. 
Dismissal  of  writ  of  habeas  corpus,  see  "Habeas 

Corpus,"  8  1. 


*  Polat  aaaotated.    See  syllabus. 
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I  1.     VoIvmtMy. 

Where  an  action  is  discontinned  by  agreement 
of  the  parties,  a  formal  order  of  discontinuance 
is  unnecessary. — Valentine  v.  Stevens  (Sup.) 
299. 

In  an  action  by  an  attorney  to  recover  for 
legal  services  in  another  suit,  plaintiff  held 
not  entitled  to  taxable  costs  and  an  allowance 
therein  under  an  agreement  of  the  parties  and 
an  order  of  discontinuance. — Valentine  v.  Stev- 
ens  (Sup.)   299. 

S  2.    iBvoInBtary. 

Under  the  facts  keld  the  judgment  should  be 
one  of  nonsuit,  so  that,  being  entered  as  on  the 
merits,  plaintiffs  are  entitled  to  correction  of 
the  record. — ^Freedman  y.  Sirota  (Sup.)  812. 

DISSECTION. 

See  "Dead  Bodies." 

DISSOLUTION. 

Of  association,  see  "Associations." 
Of  partnership,  see  "Partnership,"  {  2. 
Of  school  districts,  see  "Schools  and  School  Dis- 
tricts," I  1. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  S  1. 

Of  estate  of  decedent,  see  "Descent  and  Distri- 
bution." 

Of  proceeds  of  property  of  decedent  sold  under 
order  of  court,  see  'Executors  and  Adminis- 
trators," {  6. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Harmless  error  In  remarks  at  trial,  see  "Crim- 
inal law,"  I  6. 

DIVORCE 

Effect  4m  right  to  dower,  see  "Dower,"  S  1. 

i  1.     Defenses. 

''Hie  adultery  of  a  wife,  established  in  an  ac- 
tion against  her  by  her  husband  for  divorce, 
wherein  the  husband  was  denied  relief  for  his 
adultery,  is  not  misconduct  precluding  the  wife 
from  maintaining  a  suit  for  a  separation. — 
Hawkins  v.  Hawkins  (Sup.)  804. 

{  S.    Allmonjv  alloiwanoes,  and  dispesl- 
tloa  of  property. 

'Counsel  fees  allowed  to  wife  defending  action 
for  divorce. — Dean  v.  Dean  (Sup.)  472. 

That  wife  obtained  an  invalid  divorce  against 
her  husband  held  no  bar  to  her  right  to  counsel 
fees  in  the  husband's  action  against  her  for  di- 
vorce.— Dean  v.  Dean  (Sup.)  472. 

Under  Code  Civ.  Proc.  i  1769,  court  held  to 
liave  power  to  award  alimony  i>endeDte  lite  and 
counsel  fees  in  suit  for  separation  pending  pro- 


ceedings in  error  in  the  federal  Supreme  Court 
—Haddock  v.  Haddock   (Sup.)   522. 

'Defendant  in  a  divorce  case  held  not  entitled, 
though  without  the  state,  to  complain  of  the 
court's  staying  him  from  moving  the  case  for 
trial  till  he  obeys  an  order,  entered  on  his 
written  consent,  for  payment  of  counsel  fee 
and  alimony  pendente  lite. — Harney  t.  Harney 
(Sup.)  905. 

DOCKS. 

Negligence  in  maintaining,  see  'Negligence,"  S  I> 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  {  7. 


See  "Animals." 


DOGS. 


DOWER. 


{    1.    XnoIt«ate  Interest. 

*A  divorced  wife  keld  not  entitled  to  dower 
in  lands  thereafter  acquired  by  her  husband 
or  which  he  owned  at  the  time  of  the  divorce. 
— Voke  V.  Piatt  (Sup.)  725. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  law,"  g  3. 

DURESS. 

Affecting  validity  of  contract,  see  "Contracts,"' 

SS  1,  3. 
In  making  payments,  see  "Payment."  8  !• 
Jurisdiction   of   municipal   court   of   action   to 

recover     money     paid     under     duress,     see 

"Courts,"  I  8. 

EASEMENTS. 

See  "Highways." 


S  1. 


and    termlna- 


Oreation,    existence, 
tlon. 

Grantees  held  to  havie  received  their  property 
free  from  any  easement  in  favor  of  others. — 
In  re  West  214th  St  in  City  of  New  York 
(Sup.)  657. 

*An  easement  over  land  held  to  have  been  ex- 
tinguished by  adverse  possession. — In  re  West 
214th  St  in  City  of  New  York  (Sup.)  557. 

EJECTION. 

Of  passenger,  see  "Carriers,"  {  6. 

ELECTION  OF  REMEDIES. 

Plaintiff  held  not  entitled  to  have  a  forged  deed 
set  aside  and  at  the  same  time  to  follow  the  pro- 
ceeds of  a  sale  of  the  land  covered  by  the 
forged  deed. — Darragh  v.  Rowe   (Sup.)    666. 


*  Point  annotated.    Bee  sjrllabns. 
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ELECTIONS. 


Ijibeloua  articles  relating  to  candidates,  see 
"Libel  and  Slander,"  |  2. 

Mandamus  to  election  officers,  see  "Mandamns," 
SI  1.  2. 

Of  officers  of  insurance  company,  see  "Insur- 
ance," i  1. 

I  1.     MomlnatioBa     smd     primary     aleo- 
tions. 

A  i>er8on  taking  part  in  a  party  primary  is 
not  disqualified  from  signing  a  petition  for  the 
nomination  of  an  independent  candidate. — In 
re  Herman  (Sup.)  144. 

A  nonregistered  TOter  may  sign  a  petition  for 
the  nomination  of  a  candidate  for  a  public  of- 
fice.— In  re  Herman  (Sup.)  144. 

A  petition  for  the  nomination  of  a  candidate 
for  alderman  in  the  ciby  of  New  Yorit  need  not 
contain  more  than  lOU  names. — In  re  Herman 
(Sup.)  144. 

A  petition  for  the  nomination  of  a  candidate 
for  justice  of  the  municipal  court  in  the  city  of 
New  Yorlc  need  not,  under  the  statute,  be  signed 
by  more  than  600  names. — ^In  re  Herman  (Sup.) 
144. 

The  statute  relating  to  time  within  which  the 
board  of  elections  of  the  city  of  New  Yorlc 
must  determine  objections  to  petitions  for 
nominations  to  office  held  directory. — In  re 
Herman  (Sup.)  144. 

In  the  absence  of  the  filing  with  the  election 
board  of  written  objections  to  a  certificate  of 
nomination  of  a  candidate  to  an  office,  as  re- 
quired by  the  express  provisions  of  Election 
Law.  Laws  189C,  p.  9.30,  c.  000,  §  05,  there  is 
nothing  for  the  court  to  review. — In  re  Walsh 
(Sup.)  147. 

The  board  of  elections  held  properly  directed 
to  recognize  a  nomination  certificate  as  having 
been  signed  by  the  requisite  number  of  qualified 
electors. — In  re  Levine  (Sap.)  S40. 

I   2.    Ballots. 

*A  ballot  is  not  necessarily  rendered  inralid 
by  reason  of  the  elector's  having  retraced  L.s 
stroke  in  making  the  voting  mark. — In  re 
Hearst  (Sup.)  119. 

A  slight  upward  stroke  before  beginning  the 
downward  stroke  of  the  voting  mark  on  a  bal- 
lot does  not  invalidate  the  ballot — In  re  Hearst 
(Sup.)  119. 

•Any  irregularity  in  a  voting  mark  due  to  dim- 
ly lighted  booths,  tremulous  or  nervous  hands, 
bad  eyesight,  etc.,  is  harmless. — In  re  Hearst 
(Sup.)  119. 

A  ballot  will  not  necessarily  be  held  invalid 
because  marks  constituting  the  cross  prescribed 
as  a  voting  mark  by  Election  Law,  Laws  1898. 
p.  9G8,  c.  33."),  i  105,  rule  7,  are  not  exactly 
straight  or  even  or  regular. — In  re  Hearst 
(Sup.)  119. 

The  fact  that  a  mark  on  a  ballot  is  small  and 
not  easily  distinguishable,  or  is  in  some  incon- 


spicuous position.  Is  not  evidence  that  soch  mart 
was  accidental. — In  re  Hearst  (Sup.)   119. 

*A  ballot  is  not  invalidated  by  the  fact  that 
some  of  the  lines  of  the  voting  mark  extend  oat- 
side  the  voting  circle  or  space. — In  re  Hears; 
(Sup.)   119. 

Under  Election  Law,  Laws  1898.  p.  971.  c. 
835,  {  110,  subd.  2,  rule  9,  any  mark  not  author- 
ized by  law.  and  which  distinguishes  a  ballot,  al- 
though appearing  on  the  reverse  side  of  the  bal- 
lot, is  fatal. — In  re  Hearst  (Sup.)  119. 

It  is  presumed  that  any  distinguishing  mark 
appearing  on  a  ballot  was  there  at  the  time  thr 
ballot  left  the  hands  of  the  elector. — In  re 
Hearst  (Sup.)  119. 

Marks  on  ballots  which  are  so  indistinct  thai 
it  is  impossible  to  determine  whether  they  were 
made  by  the  printer  or  the  voter  do  not  invali- 
date the  ballot — In  re  Hearst  (Sap.)  119. 

*Teara  in  ballots  are,  in  general,  presumed 
to  have  been  made  by  the  voter. — ^In  re  Hearst 
(Sup.)   119. 

Certain  ballots  having  voting  marks  at  the 
head  of  two  tickets,  and  in  the  spaces  before 
the  names  of  a  candidate  in  one  of  the  tickets, 
and  of  a  candidate  on  a  third  ticket,  construed. — 
In  re  Hearst  (Sup.)  122. 

Election  Law,  Laws  1896,  p.  969,  c.  335. 
i  110,  sul>d.  2,  rule  2,  expressly  provides  that, 
when  a  mark  has  been  made  in  a  voting  circle 
and  another  in  any  voting  space  below  that  cir- 
cle, the  latter  mark  shall  be  treated  as  surplus- 
age.— ^In  re  Hearst  (Sup.)  122. 

Under  Election  Law,  Laws  1898.  p.  9t59.  c. 
335,  i  110,  subd.  2.  rules  1-7,  certain  ballots 
containing  voting  mark  at  the  head  of  two 
tickets,  one  of  which  contained  but  one  candi- 
date, would  be  counted  for  all  the  candidal*^ 
of  the  other  ticket,  except  for  the  office  for 
which  such  single  candidate  was  running,  as  to 
which  office  they  Would  be  counted  for  him. — 
In  re  Hearst  (Sup.)  122. 

Under  Election  Law,  Laws  1898,  pp.  906.  971. 
c.  335.  M  105,  110,  rule  9,  failure  to  compLr 
with  advisory  directions  of  the  statute  as  to 
marking  ballots  does  not  render  a  ballot  void. — 
In  re  Hearst  (Sup.)  122. 

(   3.    Coadnot  of  eleotloB. 

•Const,  art.  1,  i  1,  article  2,  SS  1-4.  Election 
Law,  Laws  1890,  p.  904,  c.  909,  8  15 ;  and  Pen. 
Code,  §  41k,  held  that  a  board  of  inspectors  o: 
an  election  district  bad  no  right  to  deny  a  quali- 
fied elector  the  right  to  vote,  merely  becaus-^ 
some  one  else  had  previously  voted  in  his 
name. — People  v.  Doe  (Sup.)  389. 

I  4.     Connt  o<  Totea,  returns,  and  oan- 


*  Point   annotated.     Sea  syllaliiia. 


.  .JP.  s 
951,  9«3,  966,  c.  909.  §{  84.  103.  Ill,  114.  and 
Id.,  Laws  1898,  p.  971,  c.  335,  {  110,  subd.  Z  i 
rule  9,  and  Pen.  Code,  |§  41j,  41m,  electiou 
inspectors  may  be  compelled  by  mandamus  to 
recount  the  ballots  where  the  ballot  clerks'  re- 
turn and  the  ballot  sheets  do  not  correspond 
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)  to  the  niunber  of  ballots  cast. — ^In  n  Hearst 
Sup.)  341. 

B.     Contests. 

The  court,  in  making  a  judicial  iDTestigation 
f  ballote,  under  Election  Law,  Laws  ISifH,  p. 
IH>,  c.  909,  i  114,  may  determine  for  whom  the 
:i]lots  should  be  counted. — In  re  Hearst  (Sup.) 
22. 

ELECTRICITY. 

Under  Lews  1879,  p.  562,  c  512,  as  amended 
y  Laws  1882,  p.  70,  c.  73.  Laws  1885,  p.  852, 
.  4S)9,  Laws  1887,  p.  020.  c.  716,  and  Laws 
SOO.  p.  1146,  c.  566,  art  6,  f  61,  subd.  2.  the 
oard  of  aldermen  of  the  city  of  New  York 
prior  to  the  adoption  of  the  charter  of  1897), 
nd  not  the  board  of  electrical  control,  was  the 
><>(ly  competent  to  grant  the  consent  of  the 
ity  to  the  laying  of  electric  wires  in  a  subway 
>y  a  corporation  organized  under  the  transpor- 
ation  corporations  law. — West  Side  Electric 
"o.  V.  Consolidated  Telegraph  &  Electrical  Sub- 
vay  Co.   (Sup.)   609;    People  v.  Same,  Id. 


EMBEZZLEMENT. 

Liability  of  accountant  for  negligence  enabling 
embezzlement  by  servant,  see  "Master  and 
Servant,"  {  2. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Corporations,"  S  3. 

(    1.     Compensation. 

*In  an  action  against  an  electric  railroad 
company  for  damages  to  an  abutting  owner,  the 
nllowance  of  interest  on  an  award  for  past  or 
rental  damages  rests  entirely  in  the  discretion 
of  the  court. — Kerr  v.  New  York  Elevated  R. 
Co.  (Sup.)  1021. 

*In  an  action  against  an  electric  railroad 
for  damages  to  adjoining  property  past  or  rental 
damnges  up  to  the  date  of  the  trial  may  be 
rendered  on  which  interest  is  computed  only 
from  the  date  of  the  trial  to  the  date  of  the 
entry  of  judgment. — Kerr  v.  New  York  Elevat- 
ed R.  Co.  (Sup.)  1021. 

{    2.    Prooeedlnss  to  take  property  and 
assess  compensation. 

Motion  to  strike  certain  allegations  of  petition 
in  condemnaton  proceedings  denied. — In  re  City 
of  New  York  (Sup.)  554. 

EMPLOYER'S  LIABILITY  INSUR- 
ANCE. 

See  "Insurance,"  {  4. 

EMPLOYES. 

See  "Master  and  Servant." 


EQUITABLE  CONVERSION. 


See  "Coaversion." 


EQUITABLE  DEFENSES. 


See  "Action,"  {  1 


EQUITABLE  ESTOPPEL 

See  "Estoppel,"  {  1. 

EQUITY. 

Equitable  conversion,  see  "Conversion." 
Equitable  defenses,  see  "Action,"  {  1. 
Equitable  esto];>pel,  see  "Estoppel,"  {  1. 
Laches  in  moving  for  permission  to  serve  nip- 
plemental  pleading,  see  "Pleading,"  f  6. 

Particular  nibjecU  <ir  equitable  Jurtodiction  and 
equittMe  remediea. 

See  "Creditors'  Suit";  "Fraudulent  Convey- 
ances"; "Injunction";  "Interpleader";  "Nui- 
sance," i  1 ;  "Partition,"  S  1 ;  "Quieting  Ti- 
tle"; "Receivers";  "Specific  Performance"; 
"Trusts." 

Collection  of  taxes,  see  "Taxation,"  §  4. 

Relief  against  judgment  in  justice's  court,  see 
"Justices  of  the  Peace,"  |  1. 

Restraining  erection  of  telegraph  or  telephone 
poles,  see  "Telegraphs  and  Telephones,''^  §  1. 

{  1.    Jnrlsdletton,  prineiples,  and  max- 
ima. 

*In  an  equity  suit,  the  defense  that  an 
adequate  remedy  exists  at  law  must  be  plead- 
ed.— Hose  v.  Merchanto'  Trust  Co.  (Sup.)  040. 

I   S.     neadlnc. 

A  complaint  in  an  action  to  subject  the  pro- 
ceeds of  a  life  insurance  policy  to  the  payment 
of  a  judgment  against  defendant  held  not  to 
have  stated  a  cause  of  action  in  equity. — Marks 
V.  Equitable  Life  Assur.  Soc.  (Sup.)  661. 

ESTABLISHMENT. 

Of  railroads,  see  "Street  Railroads,"  {  1. 

Of  telegraphs  or  telephones,  see  "Telegraphs  and 

Telephones,"  §  1. 
Of  will,  see  "Wills,"  {  8. 

ESTATES. 

Created  by  deed,  see  "Deeds,"  $  1. 

Created  by  will,  see  "Wills,"  J  4. 

Decedents  estates,  see  "Descent  and  Distribu- 
tion" ;  "Executors  and  Administrators." 

Dower,  see  "Dower." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Life  estates,  see  "Life  Estates." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenanev  in  common,  see  "Tenancy  in  Common." 

Trusts,  see  "Trusts,*'  |  2. 


*  Point  aaaotated.    See  srllabna. 
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ESTOPPEL 


By  jadgment,  see  "Judgment,"  ^t  5,  6. 

To  assert  statute  of  frauds,  see  "Frauds,  Statute 

of."  i  4. 
To  question  investment  of  funds  of  decedent's 

estete,   see   "Executors  and  Administrators," 

13. 

I  1.    Equitable  estoppel. 

Trustees  held  not  estopped  to  sue  borrower 
of  trust  funds  who  had  repaid  the  loan  to  an 
abscondine  cotrustee. — Vohmann  v.  Michel 
(Sup.)  308;  Same  t.  Rinscbler  (Sap.)  318. 

EVIDENCE. 

See  "Depositions";  "Discovery";  "Witnesses." 
Admissibility   of  evidence  under   pleading,   see 

"Pleading,"  {  9. 
Applicability   of   instructions   to   evidence,    see 

^■Trial,"  i  4. 
Eizceptions  to  rulings  for  purpose  of  review,  see 

"Appeal,"  8  3. 
Harmless  error  in  rulings  on,  see  "Appeal,"  §  9. 
Newly  discovered  evidence  as  ground  for  new 

trial,  see  "Criminal  Law,"  {  4 ;  "New  Trial," 

(  ^* 
Questions  presented  for  review,  see  "Appeal," 

§  5. 
Reception  at  trial,  see  "Trial,"  g  2. 
Review  on  appeal,  see  "Appeal,"  S  8. 
Suit   involving   dissolution   of   associatimi,   see 

"Associations." 

Aa  to  partieuUir  faeta  or  iaauea. 

See  "Damages,"  g  4;  "Fraudulent  Convey- 
ances," $  2;  "Partnership,"  {g  1,  2;  "Stot- 
utes,''  g  3. 

Adverse  possession  apcainst  tenant  In  common, 
see  "Tenancy  in  Common,"  g  1. 

Agency,  see  "Principal  and  Agent, '  gg  1,  2. 

Authority  of  insurance  agent,  see  "Insurance," 
g2. 

Defense  of  statute  of  frauds,  see  "Frauds,  Stat- 
ute of,"  I  5. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  g  8. 

Employment,  see  "Master  and  Servant,"  |  1. 

Enactment  of  statute,  see  "Statutes,"  g  1. 

Insolvency,  see  "Bankrupts."  g  1- 

Merger  of  mortgage,  see  "Mortgages,"  g  8. 

Sufficiency  of  memorandum  within  statute  of 
frauds,  see  "Frauds,  Statute  of,"  g  3. 

Use  of  highway,  see  "Highways,"  g  1. 

Validity  of  municipal  contract,  see  "Municii>al 
Corporations,"  g  2. 

tn  actioru  by  or  againtt  paraoilar  classes  of 
parties. 

See  "Attorney  and  Client,"  g  2;  "Carriers,"  gg 
1,  8;  "Factors";  "Innkeepers";  "Landlord 
and  Tenant,"  |  5;  "Master  and  Servant,"  gg 
1,  2 ;  "Railroads,"  g  2. 

Abstractor  of  title,  see  "Abstracts  of  Title." 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  g  1. 

Trustees,  see  "Truste,"  |  6. 


In  particular  ctvtl  aetUms  or  prooeedtagk 

See  "Forcible  Entry  and  Detainer."  {  1 ;  "Librt 

and  Slander,"   g  3 ;  "Malicious  Pro9p<nitiaD.' 

g  2 ;  "Negligence,"  g  3 ;  "Quieting  Title."  f  1 : 

Seduction,    g  1 ;  "Specific  Perfonnjunce,"  g  3. 

Before  referee,  see  "Reference,"  §  — 

For  accounting  by  trustee,  see  "Trusts."  {  5. 

For  breach  of  contract,  see  "Contracts,"  g  5: 
"Sales,"   g   7. 

For  breach  of  warranty,  see  "Sales."  I  7. 

For  injury  to  or  loss  of  goods  shipped,  sw 
"Carriers,"  g  1. 

For  personal  injuries,  see  "Animals" ;  "Cir- 
riers,"  8  3:  "Municipal  Corporations,"  g  5; 
"Railroads,''  8  2. 

For  rent,  see  "Landlord  and  Tenant."  $  Sb 

For  rent  of  rooas  in  hotel,  see  "Innkeo|>ers.'' 

For  services  of  abstractor  of  title,  see  ".Vb»:ra..f» 
of  Title." 

For  wages,  see  "Master  and  Servant,"  f  2. 

For  wrongful  discharge  from  employment,  sf 
"Master  and  Servant,"  g  1. 

On  bill  or  note,  st-e  'Bills  and   Notes,"  I  4. 

On  bond  for  support  of  wife,  see  "Hosbeud 
and  Wife,"  g  3. 

On  insurance  policy,  see  "Insurance,"  g   6. 

On  mutual  benefit  insurance  certificate,  see  "In- 
surance," 8  7. 

On  notes  indorsed  by  partnership,  see  "Partner- 
ship," gg  1,  2. 

Probate  proceedings,  see  "Wills,"  g  3. 

To  recover  money  collected  by  attorney,  mee  "At- 
torney and  Client."  g  2. 

To  recover  payments,  see  "Payment,"  |  1. 

To  restrain  interference  with  rights  of  member 
of  association,  see  "Associations." 

In  criminal  prosecutions. 
See  "Arson";  "Criminal  Law,"  g  3;  Terjury." 

8  2. 
Abandonment  of  wife,  see  "Husband  and  Wife," 

8  a. 

g    1.   Judicial  motioa. 

*The  Supreme  Court  in  New  York  county  may 
take  judicial  notice  of  nufficient  facta  eoDtr^mic;: 
the  public  streets  of  the  city  of  New  Xork  to 
determine  the  identity  of  descriptioos  of  lorali- 
ties  contained  in  pleadings. — In  re  City  of  New 
York  (Sup.)  554. 

g   2.    Relevaaoy,   mataiiaUty,   aaA    e«s- 
petenoT  In  tteaeraL 

On  the  issne  whether  an  employs  emplored  to 
improve  a  building  was  to  receive  comini!<sion< 
on  the  amonnt  of  the  pay  roll  for  the  work, 
certain  evidence  hdd  inadmissible. — Shall  v.  Olii 
Forge  Co.  (Sup.)  73. 

In  an  action  for  the  possession  of  notes  gi\-es 
for  the  purchase  price  of  property,  and  whifh 
defendant  claimed  to  have  received  from  plain- 
tiff's brother,  testimony  as  to  what  occurred  it 
the  time  of  an  attempted  execution  of  a  power 
of  attorney  hdd  admissible  as  res  gtsue. — 
Twaddell  v.  Weidler  (Sup.)  90. 

'Letters  addressed  to  a  landlord  by  the  at- 
torney for  the  tenant  In  a  hold-over  proceeding 
against  his  subtenant  held  irrelevant  in  a  sob- 


*  Point  annotated.    See  syUabiM. 


Digitized  by 


Google 


INDEX. 


U7» 


qaent  stmllar  proceeding  by  the  landlord 
sinst  sach  subtenant. — Kasower  t.  Sandler 
3up.)   734. 

3.  Beit  and  aeeoBdary  eyldenoe. 

*On  an  issue  as  to  whether  a  certain  person 
as  employed  by  a  corporation  as  its  superin- 
ndent,  held  proper  to  prove  sach  employment 
r  oral  testimony  as  to  the  transactions  at  a 
ri><.-torB'  meeting. — ^Braxmar  t.  Stanton  (Sup.) 
)06. 

4.  Admlaalons. 

"Prices  current,"  sent  by  a  factor  to  his 
istomer,  showing  the  price  of  apples  in  the 
ictor's  market  on  a  certain  date,  were  ad- 
i.tsible  against  him  on  an  issue  betw^een  himself 
id  the  customer  as  to  the  market  price  at  that 
me. — Weidner  v.  Olivit  (Sup.)  37. 

*The  declarations  of  one  defendant  do  not 
ind  th«  otiier  defendants,  in  the  absence  of  as- 
!Dt  or  proof  that  all  were  engaged  in  a  joint  en- 
irprise. — ^Whaples  v.  Fahys  (Sup.)  323. 

Certain  statements  in  proofs  of  death  made 
it  by  beneficiary  in  life  policy  held  not  com- 
itent  against  her  as  an  admission  against  in- 
•rest. — Maher  t.  Ehnpire  Life  Ins.  Co.  (Sup.) 

5.  SeelaratloBa. 

'Declarations  of  person  holding  adversely  may 
3  shown  by  those  claiming  under  him  to  show 
atnre  of  holding. — Cole  v.  Lester  (Sup.)  67. 

On  the  issue  whether  an  employ^,  employed  to 
nprove  a  building,  was  to  receive  commissions 
D  the  amount  of  the  pay  roll  for  the  work,  cer- 
lio  declarations  held  inadmissible.— Shall  ▼. 
>ld  Forge  Co.  (Sap.)  76. 
'Certain  declarations  against  interest  held  ad- 
lissible  to  establish  title  against  the  heirs  and 
idgment  creditors  of  declarant — New  York 
rater  Co.  v.  Crow  (Sup.)  809. 

6.  Searaay. 

In  an  action  for  the  recovery  of  notes  given 
)r  the  pnrcbase  price  of  property  which  plain- 
S  claimed  under  will,  the  memorandum  by  the 
irrogate's  clerk  on  the  i>etition  of  plaintiff 
I  her  application  for  letters  testamentary  was 
roperly  excluded  as  hearsay. — TwaddeU  v. 
>'eidler  (Sup.)  9a 

T.    Doenmentarr  evldemoe. 

In  an  action  on  a  life  policy,  held  proper  to  re- 
i«e  to  admit  in  evidence  duly  certified  copies  of 
■u!iu!<  of  Ireland. — Maher  v.  Empire  Life  Ins. 
0.  (Sup.)  496. 

8.     Parol  <w  eztrlasle  eTldeaee  affacta 
lac  wrltinca- 

*In  an  action  against  a  carrier,  parol  evidence 
compitent  to  contradict  a  statement  in  a  bill 
:  lading  that  the  goods  were  received  in  ap- 
irent  good  order. — Foley  t.  Lehigh  Valley  K. 
0.  (Sap.)  182. 

Ortain  oral  negotiations  held  to  constitute 
contract  for  the  sale  of  certain  lumber,  so 
lat  it  was  not  error  to  permit  evidence  as 
I  mdi  negotlatioDS  to  control  the  terms  of  a 


letter    afterwards    written. — ^Leary    v.    Moore 
(Sup.)  266. 

*The  words  "without  time  limit,"  in  a  contract 
for  the  shipment  of  macaroni,  held  ambiguous, 
warranting  the  admission  of  parol  evidence  to  ex- 
plain it.— Sholl  V.  Prince  Line  (Sup.)  S6a 

Incomplete  written  order  for  goods  may  be 
supplemented  by  parol  evidence. — Louis  De 
Jonge  &  Co.  V.  Prints  (Sup.)   750. 

'Although  a  contract  of  sale  is  in  writing, 
yet  an  independent  collateral  agreement  of 
warranty  may  be  proven  by  parol. — Louis  De 
Jonge  Sc  Co.  v.  Prints  (Sup.)   750. 

Parol  evidence  held  inadmissible  to  explain  a 
written  contract. — Williams  v.  Gridley  (Sup.) 
978. 

•Parol  evidence  is  admissible  to  show  that 
the  parties  to  a  contract  understood  at  the 
time  of  its  execution  that  it  was  to  have  no 
effect. — H.   Koehler   &   Co.  v.   Dnggan   (Sup.) 

'Evidence  held  admissible  to  show  oral  agree- 
ment that  broker  should  receive  additional  com- 
pensation only  on  condition  that  purchaser  of 
land  should  take  title. — Hancox  v.  Appleton 
(Sup.)  1029. 

S   9.    Opinion  erldenoe. 

On  an  issue  as  to  the  market  value  of  apples 
in  a  certain  market,  witnesses  held  to  have  been 
shown  competent  to  testify  as  to  the  market 
price. — Weidner  v.  Olivit  (Sup.)  37. 

'A  hypothetical  question  held  not  to  authorize 
the  opinion  given  by  aa  expert — Davis  v.  Max- 
well (Sup.)  45. 

In  an  action  for  injuries,  certain  medical 
testimony  held  incompetent  to  show  that  the  in- 
juries caused  the  condition  complained  of. — 
Boland  v.  New  Tork  City  Ky.  Co.   (Sup.)  262. 

'Certain  hypothetical  questions  asked  of  a 
physician  held  proper. — ^Bach  t.  Brooklyn,  Q.  C. 
is.  R.  Co.  (Sup.)  321, 

*A  physician  who  has  personally  examined  a 
patient  may  testify  upon  his  personal  knowledge 
to  the  existence  of  a  certain  disease  in  the  pa- 
tient.— Bach  V.  Brooklyn,  Q.  0.  &  S.  B.  Co. 
(Sup.)  321. 

'The  weight  of  expert  evidence  as  to  testatrix' 
mental  capacity  is  a  question  for  the  determina- 
tion of  the  jury. — Byrne  v.  Byrne  (Sup.)  375. 

'In  an  action  to  recover  possession  of  a  base- 
ment from  a  subtenant  evidence  that  the  lease 
of  the  basement  from  the  landlord  to  the  ten- 
ant referred  to  the  same  premises  as  were  oc- 
cupied by  defendant  held  inadmissible  as  a  mere 
conclusion  of  the  witness. — Kasower  v.  Sandler 
(Sup.)    734. 

On  the  issue  of  the  value  of  horses  a  certain 
question  asked  a  witness  for  his  opinion  held 
improper. — Wallingford  v.  Kaiser  (Sup.)  981. 

i  10.   'WelEbt  and  svfiolenoy. 

'Plaintiff  held  bound  by  testimony  of  defend- 
ant's husband  when  called  by  plaintiff  as  a 
witness. — Alcolm  Co.  T.  Brenack  (Sup.)  1055. 


*  Feint  annotated.    So«  syllabne. 


Digitized  by 


Google 


1180 


96  KEW  YOBK  SUPPLEMENT 
•ad  UO  New  Tork  State  Reporter 


EXAMINATION. 

In  stipplanentary  proceedinKS.  oee  "Ezecation," 

Of  adverse  party  before  trial,  ae«  "Disqpvery," 

Of  expert  witnesses,  see  "Evidence,"  S  9. 

Ot  witnesses  in  general,  see  "Witnesses,"  |  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal," 

8  3. 
Taking  exceptions  at  trial,  see  "Trial,"  |  2. 

EXCEPTIONS,  BILL  OF. 

Taking  exceptions  at  trial,  see  "Trial,"  |  4. 

EXCESSIVE  DAMAGES. 

For  wrongful  conversion,  see  "Trover  and  Con- 
version," I  1. 


EXCISE. 

Oc  in  inl 
Intoxicating  Liquors." 


Regulation  of  traffic  in  intoxicatiBg  It^nora,  see 
"1 


EXECUTION. 

See  "Attachment" 

Recovery  of  payment  of  execution,  tee  "Pay- 
ment,'' 5  1- 

Review  on  appeal  from  order  staying  execution, 
see  "Appeal,"  {§  7-10. 

in  actions  by  or  agalntt  particular  elasws  of 

partiei. 
See  "Executors  and  Administrators,"  {  7. 

In  varHeular  actiam  or  proceedings. 
In  aid  of  attachment,  see  "Attachment,"  |  8. 

S    1.    Supplementary  prooeedlnfss. 

Under  Code  Civ.  Proc.  Si  425,  433,  2432,  subd. 
3,  2452,  2520,  held  that  a  judgment  creditor  may 
not  personally  serve  an  order  for  the  examina- 
tion of  a  third  person  in  supplemental  proceed- 
ings.— In  re  Dawes  (Sup.)  52;  Hoddick  v. 
Elliott.  Id. 

f   2.    Ezeontlon   uainst    tlie    person. 

Under  Code  Civ.  Proc.  8§  15,  549,  sabd.  2, 
and  sections  1240,  1487,  defendant  in  an  action 
for  trespass  on  land  held  liable  to  arrest  on  exe- 
cution under  a  judgment  for  costs. — Losaw  V. 
Smith  (Sup.)  191. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution" ;  "Wills." 
Assignability  of  judgment  on  claim  against  de- 
cedent's estate,  see  "Judgment,"  i  8. 
Counterclaim    by    executor,    see    "Set-Oft    and 
Counterclaim,'    {  1. 


Depositaries  of  funds  of  estate,  see  "Ty^y- 

taries." 
Right  of  corporation  to  act  as  executor  is  si 

fected  by  consolidation  with  other  corpora.'-. 

see  "Corporations,"  {  6. 
Testamentary  trustees,  see  "Trusts." 
Testimony   as   to   transactions    with   det.«is:> 

see  " Witnesses,". S  1. 

i   1.    Appointment,      analifleatfoB,    ail 
tannve. 

'Conviction  of  misdemeanor  in  United  St:-- 
court  and  fine  of  $50  held  not  convictiffii  : 
infamous  crime,  within  Code  Civ.  Proc  {  !>< ' 
so  as  to  exclude  the  person  from  administer.:, 
on  his  father*!  estate. — In  re  Greene's  £^-.~' 
(Sur.)  9a 

Evidence  held  insufficient  to  show  ImprortJ.---  - 
on  the  part  of  a  son  sufficient  to  exclu^*  t  z 
from  administering  on  his  father's  estate.  I'i'i- 
Code  Civ.  Proc  8  2661. — In  re  Greene's  Esw 
(Snr.)   98. 

On  a  proceeding  under  Code  CSv.  Proc.  {  ?>' 
snbds.  2,  5,  to  revoke  letters  testamentarj,  r-.- 
dence  held  to  entitle  petitioner  to  a  decwe  s- 
voking  the  letters,  though  libcre  was  uc  i>- 
dence  that  by  reason  of  investments  ma<ir  ? 
the  exec\itor  any  loss  had  been  occasione.i.— li 
re  Burr  (Sur.)  225;  In  re  Sheldon's  Estate,  li 

Under  Code  Civ.  Proc.  {  2670,  notic*  d 
application  for  temporary  administrator  y- 
be  made  only  to  proponent  of  will  where  -: 
other  party  has  appeared. — In  re  AshDki.V: 
Estate  (Sur.)  772. 

It  is  no  ground  for  setting  aside  an  appoi-- 
ment  of  temporary  administrators  that  '.''.' 
are  interested  in  the  estate. — ^In  re  AffaoiiiKi 
Estate  (Sur.)  772. 

Code  Civ.  Proc.  S  2612,  does  not  e\<'r.'- 
from  office  of  executor  one  convicted  uf  -■ 
infamous  crime  and  pardoned. — In  re  R:.'- 
nor  (Sur.)  895. 

♦Rule  to  determine  priority  of  rif^t  to  \-r." 
of  administration  under  Code  CiT.  Proc.  f  l"'-*.'! 
determined. — In  re  Davis*  Estate  (Snr.)  11'^ 

I  2.     Assets,  appraisal,  a»a  laventsiy. 

Where  an  executor  asserts  in  his  sworu  s'l-- 
ment  that  he  knows  of  no  claims  in  favor  of '  ■■ 
estate  other  than  those  stated,  he  cannot  i"-*- 
wards,  in  an  action  to  set  aside  as  frau'ii'-  ' 
a  conveyance  from  the  decedent  to  him,  cUir. 
for  the  purpose  of  showing  that  the  estate  --• 
not  insolvent,  that  other  assets  existed. — M-r 
tens  V.  Mertens  (Sup.)  785. 

*An  executrix  and  devisee  of  life  estate  s-.: 
one-third  of  fee  held  properly  charj;ed  wit!:  :■ 
Burance  received  under  policy  taken  out  .^ 
dividually. — ^Linzy  v.  Whitney  (Sup.)  IpTi 

8  S.     Collection  and  maaaKoment  ot  tt- 
tat*. 

An  arrangement  between  the  widow  and  R. 
who  were  the  executors  of  the  estate  of  t:' 
widow's  deceased  husband,  for  the  pajm«i:  : 
a  bequest  to  her,  held  unauthorized  by  the  i^  - 
and  unsustainable. — In  rs  Hawley    (Sup.j  i^ 
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Where  executors  were  directed  to  immediately 
my  testator's  debts  oat  of  the  estate,  one  of 
]f>m  was  not  entitled  to  pay  debts  out  of  his 
rrsonal  funds  to  prevent  an  immediate  sale  of 
lie  real  estate  necessary  to  create  a  fund  for 
10  widow,  and  charge  interest  on  the  amoniit 
>  advanced,  until  be  was  reimbursed  by  a 
at>sequent  sale  of  th«  real  estate. — In  n 
lawley  (Sup.)  61. 

Kxetiitors  held  to  have  held  certain  property 
a  their  representatiTe  capacity,  charged  with 
he  duty  of  investing  the  same  and  paying  the 
Dcomp  to  testator's  widow  until  the  tennina- 
ion  of  her  life  estate. — In  re  Burr  (Sur.)  225; 
n  re  Sheldon's  Estate,  Id. 

Where,  on  division  of  securities  of  an  estate, 
>no  of  testator's  children  accepts  a  portion 
hereof  in  settlement  of  her  share,  she  is  es- 
iipped  from  questioning  such  investments. — In 
e  Burr  (Snr.)  225;  In  re  Sheldon's  Estate,  Id. 

'Certain  loan  of  money  of  the  estate  by  an 
diecotor  held  onauthorized  and  a  breach  of 
rust. — In  re  Burr  (Sur.)  225;  In  re  Sheldon's 
Sstate,  Id. 

'Certain  mortgage  loans  on  property  in  other 
itates  made  by  an  executor  AeM  unauthorized 
inri  illegal. — ^In  re  Burr  (Snr.)  22S;  In  re 
Sheldon's  Estate,  Id. 

:  4.     AllowmmecB  to  mtatwiriag  wife,  Ima- 
band,  or  ohUdroB. 

*Where  decedent  did  not  have  at  his  death 
irtirles  enumerated  in  Code  Civ.  Proc.  f  2713, 
nbds.  1-4,  to  be  aet  off  to  his  widow  and  minor 
hildren,  a  sum  of  money  equivalent  to  their 
alue  cannot  be  set  off. — In  re  Campl>eirs 
Estate  (Sur.)  768. 

•tTnder  (3ode  Civ.  Proc.  g  2713,  snbd.  5,  ap- 
•raiiiers  must  set  apart  property  to  the  amount 
if  $150  to  the  widow  and  minor  children  of  the 
^■ddent. — In  re  Campbell's  EsUte  (Sur.)  76^. 

'Widow  hM  to  have  waived  her  right  to 
lave  certain  property  set  apart  to  her  aa  ex- 
mpt,  under  Code  Civ.  Proc.  {  2713,  subd.  5. — 
o  re   Campbell's  Estate    (Sur.)    768. 

i  5.     Allowaooe  and  paynteitt  of  olalma. 

*In  an  action  for  services  rendered  deceased  in 
lis  lifetime  by  plaintiff,  who  was  his  niece, 
acts  held  to  sliow  that  both  plaintiff  and  de- 
ceased intended  that  such  services  should  be 
Mid   for. — Ureenwood  v.  Judson  (Sup.)  147. 

An  executor  is  justified  in  assuming,  in  the 
biience  of  anything  to  the  contrary,  that  his 
lecision  as  to  a  claim  presented  against  the 
fitate  will  be  communicated  to  the  attorney  for 
he  claimant. — In  re  Jacobs  (Sup.)  133. 

The  decision  of  an  executor  on  a  claim  against 
he  estate  need  not  be  in  writing,  or  in  any  par- 
inilar  form. — In  re  Jacolm  (Sup.)  133. 

The  silence  of  an  executor  during  the  period 
Dtervening  the  filing  of  a  claim  against  the  es- 
ate  and  the  filing  of  his  accounts  does  not  pre- 
lude him  from  disputing  the  claim. — In  re 
facobs  (Sup.)  133. 


Tho  surroglite  has  JnriadictloB  to  pass  upon 
the  question  whether  a  claim  presented  against 
an  estate  has  ever  been  rejected  by  the  executor. 
—In  re  Jatebs  (Sup.)  183. 

'Payment  by  executor  of  claim  against  estate 
which  has  not  been  approved  and  allowed  by  the 
surrogate,  under  Code  Civ.  Proc.  I  2719,  and 
was  barred  by  limitations,  held  unwarranted. 
—In  ra  Burr  (Sur.)  225;  In  re  Sheldon's  Es- 
tate, Id. 

Evidence  held  to  show  the  clalin  against  a 
decedent's  real  estate  requiring  its  sale  to  pay 
debts. — In  re  Ijowerre    (Sur.)    764. 

i  6.    Sale*  and  ooBTeyanaes  under  order 
of  eovrt. 

Bxecators  held  not  entitled  to  pay  out  of  the 
principal  of  the  avails  of  a  sale  of  real  estate 
an  amount  necessary  to  make  up  a  deficiency  in 
the  payment  of  the  income  of  S4,000,  bcijiieathed 
to  tne  widow,  which  she  had  not  received. — In 
re  Hawley  (Sup.)   61. 

On  failure  of  petition  to  sell  decedent's  real 
estate  to  name  parties  interested,  as  required 
by  Code  Civ.  Proc.  {  2754,  petition  may  be 
amended  or  supplemental  citation  issued. — In 
re  Wheeler  (Sur.)  762. 

I  7.     Aotlona. 

Under  Code  Civ.  Proc.  {  446,  hOd  the  heirs  may 
not  be  joined  as  plaintiffs  with  the  administrator 
of  a  deceased  legatee  to  recover  because  of  em- 
bezzlement of  funds  by  the  executor. — Conley  ▼. 
Walton  (Sup.)  4(X). 

By  the  express  proyisloiis  of  Code  Civ.  Proc. 
i  WaZ,  a  surrogate  order  permitting  a  judg- 
ment creditor  to  issue  an  execution  against  an 
executor  is,  except  upon  appeal  therefrom,  con- 
clusive evidence  of  sufficiency  of  assets  to 
satisfy  the  execution. — In  re  Weil's  EiState 
(Sup.)   1017. 

On  an  application  by  a  judgment  creditor 
for  an  order  requiring  an  administrator  to  pay 
the  judgment,  held,  that  the  burden  was  on  the 
administrator  to  show  that  the  applicant  had 
had  notice  of  a  decree  for  final  accounting. — In 
re  Weil's  Estate  (Sup.)  1017. 

(  8.     AoooontlnE  and  aettleaient. 

Under  Code  Civ.  Proc.  {{  2678,  2680,  2472, 
Bubsec.  6,  held  that  the  surrogate's  court  has 
jurisdiction  to  brine  in  a  trust  company  named 
as  depositary  of  the  funds  in  the  hands  of  a 
temporary  administrator,  as  a  party  to  a  judicial 
accounting  of  such  administrator. — In  re  Roths- 
child (Sup.)  372;  In  re  Weiseil's  Estate,  Id. 

'Executrix  and  devisee  of  life  estate  held 
chargeable  on  the  settlement  of  her  account 
with  sums  received  for  timl>er  cut  and  sold 
above  what  was  necessary  for  the  payment  of 
debts  and  expenses  of  the  estate. — Linzy  v. 
Whitney  (Sup.)  1075. 

Deci-ee  settling  accounts^  of  sole  surviving 
executor  held  conclusive  evidence  in  his  favor 
in  proceedings  to  revolve  letters  testamentary. 
—In  re  Burr  (Sur.)  225;  In  re  Sheldon's  Es- 
tate, Id. 


*  Feint  annotated.    See  erllalnM. 
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i  9.     ZtlabilltlM        «m        admialstratioa 
bonds. 

Code  Ciy.  Proc.  f  2607  held  not  to  preclade 
an  assiniee  of  a  jndgment  against  an  adminis- 
trator from  maintaining  an  action  in  liis  own 
name  on  the  administrator's  bond. — Bamberger 
V.  American  Surety  Co.  (Snp.)  606. 

In  an  action  on  an  administrator'B  bond, 
under  Code  Civ.  Proc.  (  2607,  it  was  not  a 
fatal  defect  in  tlie  complaint  that  it  failed  to 
allege  that  the  administrator  was  a  resident  of 
(lie  count;  to  which  the  execution  which  wajB 
returned  unsatlsiied  was  issued. — Bamt>erger  v. 
American  Surety  Co.  (Sup.)  666. 

EXEMPTIONS. 

From  taxation,  see  "Taxation,"  |  1. 

EXPERT  TESTIMONY. 


In  civil  actions,  see 
In  criminal  prosecutions,  see 
18. 
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Evidence,"  J  9. 


iminal  Law," 


EXPULSION. 


Of  member  ot  association,  see  "AssocIatlonB." 

FACTORS. 

See  "Brokers";  "Primdpal  and  Agent" 

Where  a  factor  reships  goods  to  another 
marlcet,  he  will  be  liable  to  the  principal  for 
the  difference  l>etween  the  marlcet  price  of  the 
goods  at  the  place  where  they  should  have  been 
sold  and  the  price  received. — Weidner  v.  Olivit 
(Sup.)  37. 

*As  a  general  rale  goods  assigned  to  a  factor 
for  sale  are  to  be  sold  in  the  market  to  which 
they  are  shipped  and  where  the  factor  transacts 
his  business,  and  the  factor  has  no  implied  au- 
thority to  reship  the  goods  to  another  marliet — 
Weidner  v.  Olivit  (Sup.)  37. 

In  an  action  against  a  factor,  evidence  held 
sufficient  to  support  a  finding  that  plaintiff  had 
not  authorized  the  shipment  of  his  goods  to 
another  marlcet  after  their  receipt  by  the  factor. 
—Weidner  v.  Olivit  (Sup.)  37. 

FALSE  IMPRISONMENT, 

See  "Malicious  Prosecution." 

I    1.     CItU  liability. 

An  order  discharging  the  prisoner  in  halieas 
corpus  proceedings  is  not  conclusive  as  to  the 
wrongfulness  of  the  restraint  in  a  subsequent 
action  for  false  imprisonmeut — Losaw  v.  Smith 
(Sup.)  191. 

FALSE  SWEARING. 

See  "Perjury." 


FEES. 


Of  attorney,  see  "Attorney  and  Client,"  I  S.       ! 
Of  examiner  in  lunacy,  see  "Insane  Powoa' 
SI. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  |  6. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal,"  |  1. 

FINDINGS. 

Review  on  appeal,  see  "Appeal,"  {  8. 

FIRE  DEPARTMENT. 

See  "Municipal  Corporations,"  {{  1,  S. 

Right  of  way  as  against  rights  of  street  rt!^ 
road  company,  see  "Street  Railroads,"  i  2. 

FIRE  INSURANCE. 


See  "Insnrance." 


FIRES. 


"Elir 


See  "Arson." 

Caused   by   operation   of   railroad, 
roads,"  {  2. 

FIXTURES. 

Under  municipal  building  code,  nee  "Hnnicipi- 
Corporations,"  {  4. 

'Attached  gas  ranges,  although  movable,  m} 
hf  agreement  of  the  parties,  be  treated  as  ti- 
tures,  and  may  pass  with  the  land  and  appr.rt'^ 
nances  witliout  special  mention  in  the  cooTrr- 
ance. — ^Wynne  v.  Friedman  (Sup.)  838. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  {  «. 

FORCIBLE  ENTRY  AND  DETAINER. 

Conclusiveness   of  judgment,    see    "JudgmeLt. 

§  6. 
Evidence  of  defendant's  agency  for  anotfafr  2 

forcible  entry  and  detainer,  see  "Principal  tM 

Agent,"  8  1. 

I   1.    OItU  UabUity. 

In  forcible  entry  and  detainer,  evidence  cca- 
sidered,  and  held  sufficient  to  show  forcible  ea- 
try  and  detainer. — Town  of  Oyster  Bay  v.  Jt- 
cob   (Sup.)  620. 

In  forcible  entry  and  detainer,  evidence  coc- 
sidered,  and  hdd  suOicient  to  warrant  a  finJ-s; 
of  actual  possession  on  the  part  of  petitioner.— 
Town  of  OystBr  Bay  v.  Jacob  (Sup.)   62a 


*  Point  wuiot«ted.    So*  syUabna. 
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*Id  forrible  entry  and  detainer  proceedingti, 
inj  description  of  the  premises  in  the  petition 
by  which  they  can  be  readily  identified  and  lo- 
cated ia  sufficient. — Town  of  Oyster  Bay  v.  Ja- 
cob (Snp.)  620. 

•Constructive  possession,  within  Civ.  Code 
Proc.  §  2245,  in  relation  to  forcible  entry  and 
detainer,  held  applicable  to  a  case  where  peti- 
tioner has  the  absolute  fee  or  absolute  right  of 
possession  by  some  grant. — ^Town  of  Oyster 
Bay  V.  Jacob  (Sup.)  620. 

In  forcible  entry  and  detainer,  evidence  held 
snfiicient  to  warrant  a  finding  that  petitioner 
was  in  visible  possession. — Town  of  Oyster  Bay 
V.  Jacob  (Sup.)  620. 

•Actual  possession  of  a  part  of  a  tract  of  land 
under  bona  6de  claim  of  title  to  the  whole  is 
possession  of  the  whole,  or  so  much  as  is  not  in 
adverse  possession  of  others. — Town  of  Oyster 
Bay  V.  Jacob  (Sup.)  620. 

The  constructive  possession  of  the  true  owner 
of  land  does  not  excuse  his  forcible  entry. — 
Town  of  Oyster  Bay  v.  Jacob  (Sup.)  620. 

In  forcible  entry  and  detainer,  it  is  no  de- 
fense that  the  offender  has  yielded  np  or  lost 
possession  of  a  part  of  the  premises, — ^Town  of 
Oyster  Bay  v.  Jacob  (Sup.)  620. 

In  forcible  entry  and  detainer,  the  manner 
in  which  petitioner  originally  secured  his  pos- 
session held  unavailable  to  defendant. — Town 
of  Oyster  Bay  v.  Jacob  (Sup.)  620. 

*A  better  title  or  a  superior  right  of  posses- 
sion is  no  defense  in  forcible  entry  and  detainer. 
—Town  of  Oyster  Bay  v.  Jacob  (Sup.j   620. 

Purchaser  at  foreclosure  sale  held  not  a  pur- 
chaser in  good  faith,  within  Code  Civ.  Proc. 
§  2395,  or  to  possess  a  duly  perfected  title, 
within  section  2232,  so  as  to  entitle  him  to 
maintain  summary  proceedings  to  obtain  posses- 
sion of  the  premises. — Bonacker  v.  Weyrick 
(Co.  Ct.)  775. 

FORECLOSURE. 

Interlocutory  injunction  to  restrain  foredosnre 
of  mortgage,  see  "Injunction,"  §  2. 

Of  lien,  see  ^'Mechanics'  Liens,^'  i  2. 

Of  mortgage,  see  "Mortgages,"  §  5. 

Of  right  to  redeem  from  tax  sale,  see  "Taxa- 
tion," I  6. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  {  7. 

FOREIGN  WILLS. 

Probate  or  record,  see  "Wills,"  g  3. 

FORFEITURES. 

See  "Searches  and  Seizures." 

Of  insurance,  see  "Insurance,"  §  7. 


FORGERY. 

Effect  of  forgery  of  satisfaction  of  mortgage, 
see  "Mortgages,"  {  1. 

FORMA  PAUPERIS. 

See  "C!ost8,"  $  2. 

FORMER  ADJUDICATION. 

See  "Judgment,"  Sf  5,  6. 

FORMS  OF  ACTION. 

See  "Action,"  §  1;  "Replevin";  "Trover  and 
Conversion." 

FRANCHISES. 

Corporate  franchises,  see  "Corporations,"  S  1. 
Grant    by    municipality,    see    "Municipal    Cor- 
porations," i  3. 
Grant  of  gas  franchise,  see  "Gas." 
Taxation  of,  see  "Taxation,"  {{  1,  3. 

FRAUD. 

See  "Fraudulent  Conveyances." 

By  particular  cUuses  of  person$. 
See  "Corporations,"  §  4. 

In  pnrttctilar  classes  of  oonveyanoea,  OMitractt, 

OT  transactions. 
See     "Contracts,"    {     5;    "Insurance,"    {     3; 

"Sales,"  {  3. 
Corporate  bonds,  see  "Corporations,"  $  4. 
Release   of    claim    for   insurance,    see    "Insur- 
ance," §  7. 

Particular  remedies. 

Rescission  of  contract,  see  "Sales,"  i  3. 

{    1.    Deception  constltntinc   fraud,   aad 
UablUtT  therefor. 

*In  an  action  for  false  representation,  it  is 
necessary  to  prove  the  representation,  its  falsity, 
the  intention  to  deceive,  and  that  plaintiff  re- 
lied on  the  representation  and  was  damaged. — 
Buchal  V.  Higgins  (Sup.)  241. 

A  vendor  of  land  held  not  guilty  of  fraudulent 
representation  in  stating  that  he  owned  the 
land. — Buchal  v.  Higgins  (Sup.)   241. 

FRAUDS,  STATUTE  OF. 

§    1.    Promises   to   answer   for   debt,   de- 
fanlt,  or  nUsearriage  of  another. 

*A  promise  to  pay  the  debt  of  another  held 
an  original  promise  on  a  new  and  suflicient 
consideration,  and  so  not  within  the  statute  of 
frauds. — Breen  v.  Isaacs  (Sup.)  741. 

i  2.     Sales  of  cooda. 

•Facts  held  not  to  show  a  delivery  of  chattels 
to  a  buyer  under  a  parol  contract  within  the 
statute  of  frauds. — Scully  t.  Smith  (Sup.)  988. 


*  Point  annotated.    See  lyllabn*. 
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i  3.  Heqnlaltea  and  •ufliclenoy  of  writ" 
inK. 
*BeaI  Property  Law,  Laws  1897,  p.  602,  e. 
547,  i  224,  statute  of  frauds,  KM  satisfied  in  an 
action  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  land  by  certain  writings. — 
Levin  t.  Diets  (Snp.)  468. 

Contract  for  a  sale  of  land  may  be  aided  by 
parol  evidence  to  identify  the  land  referred 
to. — Daniels  t.  Rogers  (Sup.)  .642. 

{  4.    OpevatloB  and  affeet  of  statute. 

♦Rev.  St  Tex.  1895,  art  2543,  held  inappli- 
cable to  action  in  New  York  courts  on  New 
Tork  contract  for  the  sale  of  Texas  lands. — 
Daniels  v.  Rogers  (Sup.)  642. 

Vendee  In  land  contract  held  estopped  to 
assert  the  statute  of  frands. — Daniela  t.  Rog- 
ers (Sup.)  642. 

{  S.  Pleadlac  eTldenoo,  trial,  and  >«- 
▼lew. 
'Under  Code  Civ.  Proc.  {  498,  defense  of 
statute  of  frauds  must  be  interposed  by  answer 
where  the  complaint  does  not  disclose  whether 
the  contract  was  in  writing  or  not — Leggett  ▼. 
Campbell  (Sup.)  689. 

♦Although  a  contract  appear*  on  the  face  of 
the  complaint  to  be  within  the  statute  of  frauds, 
it  is  nevertheless  enforceable,  unless  defendant 
by  demurrer  or  answer  distinctly  interposes  the 
bar  of  the  statute. — Leggett  v.  Campbell  (Sup.) 
639. 

♦Under  Code  Civ.  Proc.  I  488,  the  bar  of  the 
statute  of  frauds  may  be  interposed,  either  by 
demurrer  or  by  answer,  where  the  complaint 
shows  on  its  face  that  the  contract  sued  on  is 
within  the  statate. — Leggett  t.  Campbell  (Sup.) 
639. 

♦Where  the  complaint  does  not  show  upon 
its  face  whether  the  contract  is  in  writing  or 
not,  defense  of  statute  of  frauds  is  properly 
raised  by  answer. — Daniels  v.  Rogers  (Supi) 
642. 

FRAUDULENT  CONVEYANCES. 

{   I.    Tranafovs  and  traaaactlmM  IsTalld. 

Possession  by  trustee  under  mortgage  before 
other  liens  attach  held  not  to  affect  rights  of 
other  creditors. — Zartman  v.  First  Nat  Bank 
(Sup.)  633. 

♦Mortgage  reserving  power  to  dispose  of  prop- 
erty held  void  as  to  creditors. — Zartman  v. 
First  Nat  Bank  (Sup.)  633. 

I   2.    Remedlo*  of  eradltor*  and  pnrohaa* 
ers. 

♦Where,  in  an  action  to  set  aside  a  convey- 
ance as  in  fraud  of  creditors,  it  appears  that 
the  debt  asserted  by  plaintiff  was  incurred  in 
the  course  of  dealings  between  partners,  the 
court  cannot,  in  advance  of  a  partnership  ac- 
counting, determine  the  conveyance  to  be  fraud- 
ulent.— Mertens  v.  Mertens  (Sup.)  785. 

♦Under  Real  Property  Law,  Laws  1896,  p. 
604,  c.  647,  i  232,   authorizing  a  creditor  of 


a  deceased  insolvent  debtor,  having  a  elaiai  e 
demand  exceeding  $100,  to  sue  to  set  a:id<  - 
conveyance  of  real  proper^  as  frandnlent,  wtL 
out  having  obtained  a  Judgment,  the  plaisif 
in  such  an  action  most  prove  his  daici  .t 
the  same  manner  that  it  wonld  have  to  be  pror- 
ed  in  an  action  at  law. — ^Mertena  ▼.  ileiKsi 
(Sup.)  785. 

♦In  an  action  to  set  aside  a  eonveyaoee  c' 
property  as  in  fraud  of  creditors,  mider  R"! 
Property  Law,  Laws  1896,  p.  604,  c.  547,  f  irX 
held  that  it  was  incuml>ent  on  plaintiff  to  sii-.s 
that  the  alleged  debt  in  fact  existed,  and  t!i>' 
the  grautor's  estate  was  insufficient  to  Dea 
it — Mertens  v.  Mertens  (Sup.)  785. 

Under  Real  Property  Law,  Laws  1896.  p.  9K 
c.  547,  S  232,  in  an  action  to  set  aside  a  ii*i 
as  in  fraud  of  creditors,  strict  proof  of  tb- 
fact  that  the  grantor  enjoyed  the  tents  (:<- 
certain  property  held  not  necesotryj — Meite» 
V.  Mertens  (Sup.)  785. 

FUNERAL  EXPENSES. 

Liability  of  wife's  separate  ineperty   for,  see 
"Husband  and  Wife/*  |  2. 

GAME. 

Commerce   regrnlationa    ••  to    tranapurtatiec 
see  "Commerce." 

GAMING. 

i   1.    Oambllns   ctrntraeta    wad   traaaae- 

tions. 

A  check  held,  under  the  facts,  within  *.)' 
statute  making  void  every  aecarity  any  par  <t 
the  consideration  for  wliich  shall  be  movy 
won  at  a  game; — R«ner  v.  Bttinger  (Sup.)  2>3. 

S   S.    Penalties  and  forfeltnzva. 

New  York  City  Chartra-,  Laws  1901.  p.  136.  i 
466,  i  315,  held  not  to  authorize  the  entry  ot  as; 
house  by  police  without  warrant. — ^Devlin  v.  H^ 
Adoo  (Sup.)  425. 

GARNISHMENT. 

See  "Attachment" 

GAS. 

The  common  council  of  a  city  by  resolnti-"'' 
•M  to  have  giv       " 
franchise  on  a 
ton  (Sup.)  444. 


held  to  have  given  the  consent  regnlsite  to  (f^n 
a  franchise  on  a  gas  company. — ^People  t.  Ijttli 


GIFTS. 

1>ansfer  taxes,  see  "Taxation,"  J  7. 

GOOD  FAITH. 

Of  purchaser  at  mortgage  foredosnxa  sain,  s«e 
"Mortgages,"  {  5. 


*  Point  annotated.    B—  sjrllabns. 
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Of  purchaser  bringing  forcible  eotr^  and  de- 
tainer, see  "Forcible  Entry  and 


f  1. 


d  Detainer," 


GRAND  JURY. 


See  "Indictment  and  Information.** 

GUARANTY. 

Guaranty  insurance,  see  "Insarancc,"  14, 
Requirements  of  statute  of  frauds,  see  "Franda, 
Statute  of,"  g  1. 

I   1.     Ooaatmetion  knd  opera ti«a. 

A  guaranty  construed,  and  held  not  a  con- 
tinuing guaranty,  but  only  to  cover  the  first 
purchase  of  $100  worth  of  goods. — Lamport  t. 
Greenberg  (Sup.)  143. 

GUARDIAN  AD  LITEM. 

Of  infants,  see  "Infants,"  |  1. 

GUARDIAN  AND  WARD. 

Gnardian  ad  Utem  of  infanta,  see  "Infants," 
!  1. 

Guardianship  of  estate  of  convict,  see  "Con- 
victs." 

Guardianship  of  insane  persons,  see  "Insane 
Persons,"  i  2. 

11.     Appointment,     avnlllloatloa,     aad 
tenns*  of  cnnraian. 

*A  husband's  common-law  power  to  appoint 
a  testamentary  guardian  for  his  children,  though 
their  mother  survived,  held  abrogated  by  stat- 
nte. — Kellogg  v.  Burdick  (Sup.)  96S. 

A  will  appointing  "guardians"  for  the  per- 
sons and  estates  of  testator's  surviving  children 
held  unsustainable  as  against  testator's  surviv- 
ing wife,  who  was  the  mother  of  such  children, 
on  the  theory  that  the  guardians  so  appointed 
were  mere  trustees  of  the  children's  property. — 
Kellogg  V.  Burdick  (Sup.)  965. 

Laws  1883,  p.  303,  c.  175.  held  to  confer  on 
the  surviving  parent  management  and  control 
both  of  the  persons  and  estates  of  surviving 
minor  children. — Kellogg  v.  Burdick  (Sup.)  965. 

A  husband's  a^empt  to  dispose  of  the  guard- 
ianship of  the  persons  and  estates  of  his  minor 
children  by  will  to  the  exclusion  of  their  mother, 
who  survived  him,  held  in  violation  of  Laws 
1803.  p.  303,  c.  175.— Kellogg  v.  Burdick  (Sup.) 
965. 

I   2.    Onstody  aad  eave  of  'ward's  person 
amd  estate. 

A  guardian  held  not  entitled  to  recover  for 
legal  services  rendered  his  ward  before  his 
appointment. — In  re  Tyndall  (Sur.)  222. 

I  3.     Aeeonntlmc  and  aettlemeat. 

Decree  settling  guardian'H  account  before 
appointment  of  successor  held  not  conclusive  on 
an  account  after  appointment,  under  Code  Civ. 
Proc.  Si  2835-2837.— In  re  Tyndall  (Sur.)  222. 


HABEAS  CORPUS. 

Conclusiveness  of  order  in  habeas  corpus  pro- 
ceeding on  subsequent  action  for  false  im- 
prisonment, see  "False  Imprisonment,"  |  1^ 

i    1.    Jvrlsdletlon,  prooeedlnes,  aad  «•- 
Uef. 

'Relator  held  not  entitled  to  maintain  habeas 
corpus  against  bis  wife  to  recover  possession  of 
one  of  his  minor  children. — People  v.  Duryee 
(Sup.)  871. 

*A  return  to  a  writ  of  habeas  corpus  which 
showed  a  commitment  regular  in  form,  direct- 
ing that  applicant  be  held  to  answer  for  a  vio- 
lation of  the  liquor  tax  law,  and  that  the  mag- 
istrate had  jurisdiction  to  commit,  required  the 
dismissal  of  the  writ — ^People  r.  Flynn  (Sop.). 
653. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal,"  f  9. 
In  criminal  prosecutions,  see  "Criminal  LaWi** 
i  6. 

HEALTH. 

Municipal  health  officers,  see  "Municipal  Coiv 
I>oration8,"  |  1. 

HEARING. 

In  probate  proceeding  see  "Wills,"  |  8. 

HEARSAY  EVIDENCE. 

In  cItU  actions,  see  "Evidence,"  i  6> 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Municipal  Corporations,"  {§  5,  6. 

Accidents  at  railroad  crossings,  see  "Rail- 
roads," f  2. 

Use  by  telegraph  or  telephone  companies,  see 
"Telegraphs  and  Telephones,"  g  1. 

g    1.    Resnlatlon  aad  ase  for  travel. 

Evidence  held  not  to  authorize  a  finding  that 
the  driver  of  an  automobile  which  frightened  a 
horse  on  a  highway  was  negligent — Davis  t. 
Maxwell   (Sup.)  45. 

Failure  to  give  an  instruction  on  the  case  as 
made  by  defendant's  testimony  held  to  call  for  a 
new  trial. — Davis  v.  Maxwell  (Sup.)  46. 


HOLIDAYS. 


See  "Sunday." 
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HOLOGRAPHIC  WILLS. 

See  "WUla,"  |  2. 

HORSE  RAILROADS. 

See  "Street  Bailioads." 
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See   "Animala." 


HORSES. 


HOTELS. 


See  "Innkeepera." 

Idquor  tax  certificate  of  hotel  keeper,  aee  "In- 
toxicating Liquors,"  |  1. 

HUSBAND  AND  WIFE. 

See  "DiTorce";  "Dower." 

Action'  tor  trrongful  dissection  of  dead  body 
of  wife;  see  "Dead  Bodies." 

Bights  of  BurviTor,  aee  "Executor*  and  Admin- 
istrators," i  4. 

i   1.    Mntval  rlshts,  dntlea.  a»d  lUblU- 


*The  authority  of  a  wife  to  pledge  her  hua- 
band'«  credit  for  the  purchase  of  clothing  cannot 
be  presumed  where  they  are  separated. — Hass  t. 
Brady  (Sup.)  449. 

*A  wife  held  not  released  from  liability  for 
clothes  purchased  by  her,  because,  relying  on  her 
false  representation  that  the  husband  would 
pay,  the  vendors  sent  the  bill  to  him. — Hass  t. 
Brady  (Sup.)  449. 

In  an  action  on  a  note  of  a  married  woman 
and  her  husband,  an  answer  setting  up  that. the 
note  was  without  consideration  as  to  the  wife 
Md  to  state  a  good  defense. — Hover  v.  Magley 
<Sup.)  925. 

S   2.    Wife's  separate  estate. 

•A  wife's  separate  estate  held  liable  for  her 
funeral  expenses  to  the  estate  of  her  husband 
dying  after  her. — In  re  Stadtmuller  (Sup.) 
1101;  In  re  Lee's  Estate,  Id. 

*A  wife's  separate  estate  held  not  liable  for 
doctor's  bills  to  the  estate  of  her  husband  dy- 
ing after  her.^In  re  Stadtmuller  (Sup.)  1101; 
In  re  Lee's  Estate,  Id. 

I  3.    Altandoiiineiit. 

*In  an  action  on  a  bond  given  to  secure  the 
payment  of  a  sum  to  abandoned  wife,  evidence 
that  defendant,  after  conviction,  offered  to  live 
with  his  wife,  held  inadmissible. — Tully  t. 
Stout  (Sup.)  1080. 

Evidence  held  to  sustain  a  conviction  of 
abandonment  of  wife  and  child. — People  v. 
Rosenzweig  (Gen.  Sess.)  103. 

HYPOTHETICAL  QUESTIONS. 

To  experts,  see  "Evidence,"  {  9. 


IMPAIRING  OBLIGATION  OF  COK- 
TRACT. 

See  "Constitntiona]  Law,"  |  2. 

IMPEACHMENT. 

Of  record,  see  "Appeal."  f  5. 

Of  witneaa,  see  "Witnesses,"  i  3. 

IMPLIED  CONTRACTS. 

See  "Acconnt  Stated";  'XJontribntioii";  'Vad 
and  Labor." 

IMPRISONMENT. 

See  "Execution,"  |  2;  "False  Inipiri8onmeBt.* 
Habeas  corpus,  aee  "Hal>eas  CorpaB." 

IMPROVEMENTS. 

Llena,  see  "Mechanics'  Liens." 

On  premises  demised,  see  "Landlord  and  Te- 

ant,"  I  4. 
Public  improvements,    see   "Municipal  Cotpc- 

rations,"   {  3. 
Restraining  contract  for  public  improTcoeit 

see  "Injtinction,"  (  1. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  S  2. 

INCOME. 

Of  estate  created  by  will,  see  "Wins,"  {  IL 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INDEMNITY. 

See   "Guaranty." 

Authority   of   attorney   to     indemnify     sher.' 
making  levy,  see  "Attorney  and  Client.  $  1 
Indemnity  inisurance,  see  "Insurance."  S  ■*• 
To  sheriff,  see  "Sheriffs  and  Constables,"  {  I 

INDICTMENT  AND  INFORMATION. 

For  particular  offenses,  see  "Conspiracy,"  I  I- 
"Larceny,"  {  1. 

I   1.    Motion  to  qnaali   or    dlsaiias,   aal 
deatnrrar. 

On   a   motion   to  quash    an    indictment  i' 
presumed    that    there    was    sufficient    eritief 
aside  from  the  evidence  of  the  person  indict-', 
to  warrant  the  indictment. — People  v.  Uumcx. 
(Sup.)  878. 


•  Point  annotated.    Bee  syllabna. 
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INDORSEMENT. 

Of  bfl]  of  excbance  or  pioiiiiasorT  note,  Me 
"Bill*  and  NoteiC  I  2. 

INFANTS. 

See  "Ouardian  and  Ward." 
Habeas  corpus  to  procure  coatody  of,  see  "Ha- 
beas OorpoB,"  I  1. 

t  1.    Aetloaa, 

Under  Code  Civ.  Proc.  ||  1282,  1283,  1290, 
failure  to  appoint  a  guar&n  ad  litem  for  an 
infant  plaintiff  In  a  suit  for  aeparation  held 
good  around  for  a  motion  to  vacate  the  jods- 
ment  in  two  yean. — ^Bymee  ▼.  Byrnes  (Sup.) 
306. 

INFERIOR  COURTS. 

See  "Courts,"  |  8. 

INFORMATION. 

Criminal  acensation,  lee  "Indictment  and  In- 
formation." 

INHERITANCE. 

See  "Descent  and  Dietribntlon." 

INHERITANCE  TAX. 

See  "Taxation,"  |  7. 

INJUNCTION. 

Bigbt  to  }nry  trial  in  action  to  enjoin  tres- 
pass, see  "Jury,"  f  1. 

fieatraininff  partUstUar  actt  or  proceedings. 
See  "Nnisance,"  |  1. 

Cancellation  of  llqnor  tax  certificate,  see  "In- 
toxicating Uqnora,"  {  1. 
Erection  of  telegraph  or  telephone  poles,  see 

"Telegraphs  and  Telephones,"  S  1. 
Interference    with    rights    of    member   of   as- 

Kociation,  see  "Associations." 
Judgment  in  justice's  court,  see  "Justices  of 

tlie    Peace,"    |    1. 
Maintenance     of    street     railroad    track,     see 

"Street  Railroads,"  §  1. 
Performance  of  municipal  contract,   see  "Mu- 

uieipal  Corporations,"  |  3. 
Separation    of   property   from   school    district, 

see  "Schools  and  School  Districts,"  {  1. 

i   I.    Sitbjeets  of  proteeiloa  and  relief. 

The  performance  of  a  contract  for  a  public 
Improvement  cannot  be  restrained  at  the  suit  of 
I  taxpayer  merely  because  the  court  believes  that 
the  contract  was  not  advisable,  nor  because  of 
reneral  allegations  of  bad  faith  denied  by  de- 
Eendants.— Walter  T.  McCIellan  (Sup.)  479. 


f  S.  PvsllmiaAvy  sad  lat«rIo«mto*7  Im- 
Jwaetloms. 
Under  Oode  Civ.  Proc.  %  604,  wbete  it  does  not 
appear  that  defendant  threatens  to  dispose  of 
his  property  to  defraud  plaintiff,  an  injunction 
restraining  the  foreclosure  of  a  mortgage  on 
furniture  given  to  secure  rent,  in  an  action  for 
damages  for  breach  of  the  covenants  of  the  lease, 
is  not  authorized. — Leonard  v.  Sdunidt  (Sup.) 
481. 

Under  Code  Civ.  Proc.  I  008,  where  the  com- 
plaint shows  no  demand  for  injunctive  relief  re- 
straining the  foreclosure  of  a  mortgage  in  an 
action  for  damages  for  the  breach  of  the  cove- 
nants of  the  lease,  such  an  injunction  is  not  war- 
ranted.— Leonard  v.  Schmidt  (Sup.)  401. 

The  facta  being  in  dispute,  held,  a  preliminary 
injunction  should  not  be  vacated. — Village  of 
Carthage  v.  Central  New  York  Telephone  & 
Telegraph  Go.  (Snp.)  919. 

{   3.    Fermaneat    laJnaetioB    and    Qtlier 
relief. 

C!ode  Civ.  Proc.  {{  1667,  1668,  providing  for 
treble  damages  for  trespass,  do  not  fix  the  meas- 
ure of  damages  for  trespass  in  an  action  for  in- 
junction and  Incidental  relief  by  way  of  dam- 
ages.— Page  T.  Herkimer  Lumber  (jo.  (Sup.) 
272. 

i  4.    violation  and  pnnlshment. 

The  facts  held  to  show  no  grounds  for  punish- 
ing a  defendant  with  coutempt  for  violating  an 
injunction  order  restraining  a  commencement  of 
certain  proceedings. — Jones  v.  Burgess  (Sup.) 
873. 

*On  a  motion  to  punish  defendant  for  con- 
tempt in  violating  an  injunction,  defendant 
could  not  have  a  vacation  of  the  injunction  or- 
der where  be  had  served  uo  notice  that  he  would 
ask  for  such  vacation.— Jones  v.  Burgess  (Sup.) 
878. 

INNKEEPERS. 

Liability  of  receiver  of  hotel  for  money  col- 
lected from  guests,  see  "Receivers,"  {  1. 

Liquor  tax  certificates  of  hotel  keepers,  see 
'Intoxicating  Liquors,"  |  1. 

The  use  of  a  room  in  a  hotel  without  an 
agreement  that  no  rent  shall  be  ^id  raises  an 
implied  promise  to  vay  only  the  fair  rental  value 
thereof. — Roche  v.  Road  Driver's  Ass'n  of  New 
York  (Sup.)  205. 

Evidence  in  an  action  for  rent  of  a  room  in  a 
hotel  held  insufficient  to  support  a  finding  of 
agreement  to  pay  the  gum  sued  for. — Roche  v. 
Road  Driver's  Ass'n  of  New  York  (Sup.)  206. 

INNUENDO. 

In  complaint  for  libel,  see  "Libel  and  Slan- 
der," I  & 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  {  L 


'Point  annotated.    Bee  syllalras. 
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INQUISITION. 


Of  Iniuiclr,  Bee  "lABane  Penons,"  f  1. 

INSANE  PERSONS. 

Insane  convict.  Me  "Convicts." 

I  1.    laqnliltlana. 

Under  Insanity  Law,  Laws  1896,  p.  495, 
c.  545,  i  64,  making  a  city  or  county  liable  for 
costs   necessarily   incurred  in  determining   the 

?ue8tion  of  insanity  of  a  poor  person,  etc^ 
ailure  to  procure  the  fees  to  t>e  fixed  by  tlie 
commissioner  of  public  charities  held  not  to  de- 
prive plaintiff  as  an  examiner  in  lunacy  of  a 
right  to  compensation  for  liis  services. — Strong 
V.  City  of  New  Xork  (Sup.)  1083. 

Under  Original  Greater  New  York  Charter, 
Laws  1897,  p.  231,  c  378,  {  662,  and  Insanity 
Law,  Laws  1896,  np.  492,  495,  498,  c.  545,  {{ 
61,  62,  64,  68.  evidence  held  sufficient  to  show 
sanction  by  the  commissioner  of  public  char- 
ities of  an  employment  by  the  sheriff  of  plain- 
tiff as  an  examiner  in  cases  of  indigent  in- 
sane.—Strong  T.  City  of  New  Xork  (Sup.)  1083. 

I   8.    OaardiamsUp. 

•Code  Civ.  Proc.  {  2323b,  does  not  authorize 
the  appointment  of  a  committee  for  tlie  estate 
of  a  life  convict  without  a  determination  as  to 
his  incompetency. — ^Trust  Co.  of  America  v. 
State  Safe  Deposit  Co.  (Sup.)  S85. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors": 

"Bankruptcy." 
Of  corporation,   see  "Corporations,"  |  S. 

INSPECTION. 

Of  corporate  books,  see  "Corporations,"  |  2. 

INSTRUCTIONS. 

In  dvil  actions,  lee  "Trial,"  |  4. 

INSURANCE. 

Admissions  by  beneficiary  as  evidence,  see 
"Evidence,"  {  4. 

Arson  witli  intent  to  secure  insurance,  see 
"Arson." 

Attachment  of  interest  in  policy,  see  "Attach- 
ment," S   1. 

Creditors'  suit  to  reach  proceeds  of  life  in- 
surance policy,  see  "Creditors'  Suit" 

Interests  under  policies  as  assets  of  decedent's 
estate,  see  "Bzecutors  and  Administrators," 
i  2. 

Pleading  in  equitable  proceeding  to  subject 
proceeds  of  policy  to  demands  of  creditors, 
see  "Equity,'*  {  2. 

Right  to  open  and  close  in  action  on  insur- 
ance poli<^,  see  "'Xrial,"  i  1. 


^  1.     luvranee  aoaylea. 

A  life  assurance  society's  charter,  providing 
that  the  business  should  be  conducted  on  tbe 
mutual  plan,  AeM  to  om  template  tli»t  tbe  pre- 
miums paid  should  constitute  a  conunoo  fund 
to  be  devoted  to  the  payment  of  leases  as  tlif  t 
occurred. — Lord  r.  Ebnitable  Life  Aasnr.  Soc 
(Sup.)  10. 

An  assurance  association  having  been  on^aa- 
ized  under  Laws  1853,  p.  887,  c.  483,  {  3.  it; 
charter  providing  for  the  election  of  directors 
by  stockholders,  such  directors  coaM  not.  by 
amending  its  charter,  under  Insaranoe  Law. 
Laws  ia)2,  p.  1955,  c  600,  f  52,  provide  for  an 
election  of  a  majority  of  its  directors  by  tbe  rote 
of  policy  holders. — Lord  ▼.  liqaitable  Ufe  Assur. 
Soc.  (Sup.)  10. 

Laws  1853,  pp.  890,  896,  e.  463,  {|  It  V^. 
held  not  to  render  inapplicable  to  life  insaranoe 
companies  organized  thereunder ;  Rev.  St.  pt.  1. 
c.  Is,  tit.  3,  §  8,  making  charters  of  cofp^ta- 
tions  subject  to  suspension  and  repeal  by  tte 
Legislature.— Lord  v.  BJquitable  Life  Aaanr.  Sj& 
(Sup.)  10. 

f  2.    Inanraaee  tigtmtu  nad  1n«kera. 

In  an  action  for  a  premium  on  a  fire  policy, 
evidence  held  to  show  that  the  one  to  whom  -J.^ 
fendant  had  paid  the  premium  was  plaintiff's 
a^ent. — Globe  Sc  Rutgers  Fire  Ins.  Co.  T.  Rob- 
bms  &  Myers  Co.  (Sup.)  878. 

{  3.  AToldaaee  of  poliey  for  ^tiaxvpre- 
sentatloa,  fnnd,  or  broach  of 
ivarraaty  or  eoadJtioa. 

*Faot8  h«td  to  show  beneficiary  tn  a  life  polinr 
entitled  to  recover  thereon,  uotwithstandinc 
false  statements  appearing  in  the  written  api'^i- 
cation. — Williams  v.  Metropolitan  Life  Ins.  Co. 
(Sup.)  823. 

I  4.  Extent  of  Iom  nnd  llnbUlty  of  i>* 
■nrer. 

Under  an  employers'  indemnity  policy,  th* 
insurer  held  not  liable  In  excess  of  the  bee  tf 
the  policy  for  the  costs  of  litigation  snccesvfuiiv 
conducted  against  the  Insured. — Monro  v.  Mary- 
land Casualty  Co.  (Sup.)  705. 

Under  an  employers'  indemnity  insuran'^ 
policy,  insurer  held  not  liable  in  excess  of  th* 
stipulated  amount  for  interest  on  tbe  daniac<^ 
awarded  on  the  verdict  pending  appeal. — Monro 
V.  Maryland  Casualty  Co.  (Sup.)  705. 

i  5.     Notice  and  proof  of  loas. 

*Mere  silence  or  inaction  on  the  part  of  tbe. 
insurer  in  a  fire  policy  after  receiving  a  notiov  ■>(' 
loss  is  not  a  waiver  of  formal  proofs. — Gb^-r; 
V.  Home  Ins.  Co.  (Sup.)  136.  I 

Offer  to  settle  a  loss  and  its  rejection  by  As- 
sured do  not  amount  to  a  waiver  of  the  con-ii- 
tion  of  a  fire  policy  requiring  formal  proiif?  jf 
loss. — G  laser  t.  Home  Ins.  Co.  (Sup.)  13&. 

$   6.    Actions  on  pollclea. 

In  an  action  on  a  fire  policy,  plaintiff,  to  p'' -1 
a  waiver  of  a  condition,  must  state  facts  <^ 
tablishing  a  waiver. — Glaser  y.  Home  Ins.  Co. 
(Sup.)  136. 
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In  an  action  on  a  burglary  Inanrance  policy, 
omplaint  held  iMt>i^rly  dismissed  for  noncom- 
iliance  with  proTisions  of  policy. — Katzenstein 
•.  Fidelity  &  Casualty  Oo.  of  ^^ew  York  (Sup.) 
.83. 

Id  an  action  on  a  life  policy,  the  exclusion  of 
vidence  of  a  prior  application  for  insurance  in 
nother  company,  wnich  was  refused,  held  re- 
■pi-sible  error. — Spiegel  t.  Empire  Life  Ins.  Co. 
>}up.)  201. 

*In  an  action  on  an  accident  insurance  policy, 
eld  incumbent  on  plaintiff  to  prove  that  ttie  in- 
ury  was  cauiied  solely  by  external,  violent,  and 
ccidental  means. — Cilley  t.  Preferred  Ace  Ina. 
:o.   (Sup.)  282. 

*In  an  action  on  a  life  policy,  a  defense  that 
nsured  obtained  her  membership  in  defendant 
rregularly  must  be  pleaded. — Maher  v.  Empire 
..ife  Ins.  Co.  (Sup.)  496. 

In  action  on  insurance  policy,  plaintiff,  claim- 
ng  waiver  of  conditions,  must  set  forth  the 
ii;cum8tances  constituting  a  waiver. — <}lazer  v. 
lome  Ins.  Co.  (Sup.)  1009. 

Complaint  in  action  on  fire  Insurance  policy 
eld  not  to  plead  waiver  of  proofs  of  loss. — 
Jlazer  v.  Home  Ins.  Co.  (SupO  1090. 

7.    Mutual  benefit  Insvmuioe. 

'Beneficiaries  in  a  beneficial  certificate  held 
without  any  vested  interest  entitling  them  to  ob- 
ect  to  the  validity  of  a  by-law  reducing  the 
mount  payable  under  the  certificate  in  case  of 
he  member's  death. — McCloskey  v.  Supreme 
Council,  A.  L.  H.  (Sup.)  347. 

Kvldence  held  insufficient  to  authorize  the  set- 
ing  aside  of  ai  teleeae  executed  to  a  life  insur- 
uce  company  on  the  ground  of  fraud. — Mc- 
'loskey  v.  Supreme  Council,  A.  Ii.  H.  (Sup.) 
47. 

In  an  action  on  a  benefit  certificate,  a  finding 
f  fraud  inducing  plaintiff's  as.signor  to  accept 
2,000  in  settlement  of  a  $5,000  certificate  held 
lOt  supported  by  the  evidence. — McCloskey  v. 
lupreme  Council,  A.  L.  H.  (Sup.)  347. 

By-laws  of  a  beneficial  association,  reducing 
be  value  of  a  member's  certificate,  and  creat- 
ag  a  short  period  of  limitation  for  suits  based 
hereon,  held  retroactive  and  binding  on  the  in- 
ured and  his  beneficiaries. — McCloskey  v.  Su- 
ireme  Council,  A.  L.  H.  (Sup.)  347. 

Member  of  a  beneficial  association  held  to  have 
ssented  to  a  by-law  scaling  his  certificate  by 
aying  subsequent  a.ssessments  at  a  reduced  rate 
.'ithout  protest. — McCloskey  v.  Supreme  Coun- 
il,  A.  L.  H.  (Sup.)  347. 

By-laws  of  a  beneficial  association  scaling  its 
utstanding  certificates,  and  creating  a  short 
imitation  of  actions  against  it,  held  not  unrea- 
onable. — McCloskey  v.  Supreme  Council,  A.  L. 
I.  (Sup.)  347. 

Facts  held  to  show  a  member  of  a  beneficial 
ssociation  suspended  for  failure  to  pay  an  as- 
pssment. — Srhoeller  v.  Grand  Lodge,  A.  O.  U. 
V.  (Sup.)  1088. 


(Certain  acta  of  recorder  of  local  lodge  of  bene- 
ficial association  heid  not  a  waiver  of  the 
order's  right  to  claim  a  forfeiture  of  member- 
ship.— Schoeller  v.  Grand  Lodge,  A.  O.  U.  W. 

(Sup.)  losa 

INTEREST. 

See  "Usury." 

Failure  to  pay  interest  as  default  under  mort- 
gage, see  "Mortgages,"  |  S. 

On  particular  claase*  of  liabUiUet. 

Award  of  damages  for  taking  of  or  injury  to 
property  in  exercise  of  power  of  eminent  do- 
main, see  "  Eminent  Domain,"  |  1. 

Funds  belonging  to  decedent's  estate,  see  "Ex- 
ecutors   and    Administrators,"    {   3. 

Legacies,  see  "Wills,"  I  6. 

Loans  of  building  and  loan  associations,  see 
"Building  and  Loan  Associations." 

Money  collected  by  attorney,  see  "Attorney 
and  Client,"  |  2. 

INTERLOCUTORY  INJUNCTION. 

See   "Injunction,"  |  2. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal,"  I  1. 
Kevlew  on  appeal,  see  "Appeal,"  f  {  7-10. 

INTERNATIONAL  LAW. 

See  "Aliens." 

INTERPLEADER. 

{    1.    FroceedinKB  and  relief. 

The  affidavit  on  motion  of  defendants  to  In- 
terplead others  as  defendants  in  their  place  held 
insufficient  in  not  throwing  a  real  doubt  on  the 
right  of  plaintiff  to  recover. — Allen  v,  Quacken- 
bush  (Sup.)  198. 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Laws  authorizing  cancellation  of  liquor  tax 
certificates  as  Impairing  obligation  of  con- 
tract, sec  "Constitutional  Law,"  {  2. 

Laws  relating  to  revocation  of  liquor  licenses 
as  allowing  deprivation  of  property  with- 
out due  process  of  law,  see  ^'Constitutional 
Law,"  f  1 

I  1.    Xiioenses  and  taxes. 

Under  Code  Civ.  Proc.  {  1015,  courts  have 
power  to  appoint  a  referee  to  take  proofs  in 


*  Point  annotated.    See  syllalms. 
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proceedings  to  cancel  liquor  tax  certificate,  al- 
though Laws  1896,  p.  69.  c.  112,  §  28,  subd.  2, 
as  amended  by  Laws  1903,  p.  1125,  c.  486, 
expressly  granting  such  power,  was  amended  by 
Laws  1905,  p.  1737,  c.  680,  subd.  3,  by  striking 
out  the  provision  granting  it. — In  re  Lawson 
(Sup.)  38. 

•Liquor  tax  certificates  are  property  only  in 
a  qualified  and  restricted  sense. — People  t. 
Flynn  (Sup.)  653. 

*A  liquor  tax  certificate,  issued  under  Laws 
1806,  p.  45,  c.  112,  held  to  confer  rights  of 
which  the  holder  could  not  be  deprived  without 
due  process  of  law. — People  v.  Flynn  (Sup.) 
655. 

♦Where  a  special  deputy  excise  commissioner 
had  canceled  complainant's  liquor  tax  certifi- 
cate, under  Laws  1905,  p.  1862,  c.  697,  but  was 
not  threatening  or  commanded  to  do  any  further 
act,  complainant  was  not  entitled  to  an  injunc- 
tion against  him,  regardless  of  the  validity  of 
such  statute. — Born  v.  Hopper  (Sup.)  (J71. 

Where  the  liquor  tax  certiPcate  of  a  hotel 
keeper  was  canceled  because  his  hotel  did  not 
comply  with  the  building  requirements  of  the 
city,  the  building  superintendent  was  not  author- 
iiied  by  Laws  1905,  p.  1S62,  c.  697.  to  enter  and 
destroy  the  partitions  In  such  building  without 
the  judgment  or  order  of  a  competent  judicial 
tribunal. — Qom  v.  Hopper  (Sup.)  671. 

Amendment  of  the  old  liquor  tax  act  of  Laws 
1905,  p.  1731,  c.  680,  held  not  to  deprive  a  judge 
or  court  of  the  right  to  appoint  a  referee  to 
take  testimony  in  a  proceeding  to  cancel  a  liquor 
tax  certificate. — In  re  Cullinan  (Sup.)  751. 

A  statute  providing  that  pn  an  issue  being 
raised  on  a  petition  to  vacate  a  liquor  tax  cer- 
tificate the  judge  shall  hear  proofs  of  the  par- 
ties, etc.,  does  not  prevent  the  judge  from  or- 
dering a  reference. — In  re  Cullinan  (Sup.)  751. 
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INVENTION. 


See  "Patents." 


ISSUES. 


In  civil  actions,  see  "Pleading,"  g  9. 
Presented  for  review  on  appeal,  see  "Appeal," 
S3. 

JOINT-STOCK  COMPANIES. 

See  "Associations." 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 
Partition  between  co-tenants,  see  "Partition," 
S  1. 

JUDGES. 

See  "Courts" ;   "Justices  of  the  Peace." 
Conduct  of,  during  trial,  see  "Trial,"  {  1, 


Harmless  error  in  remarks  at  trial,  see 
inal  Law,"  i  5. 


'Crim- 


*  Point  anaotsted.    See  srllabiu. 


Biclits,  powers,  dviles,  makA  ll«bU- 
itles. 

Under  Const,  art.  6,  J  2,  and  Code  Civ.  Pror, 
g  222,  a  justice  of  the  Appellate  Division  can- 
not hold  a  Special  Term  for  the  hearing  of 
motions,  notwithstanding  consent  of  parties. — 
Owasco  Lake  Cemetery  v.  Telltr  (Sup.)  985. 

JUDGMENT. 

Gffect  of  discharge  in  bankruptcy  of  judg- 
ment debtor,  see  "Bankruptcy,"  {  2. 

Enforcement  by  creditors'  salt,  see  "Credit- 
ors' Suit." 

Review,  see  "Appeal." 

In  actioriB  ly  or  againtt  particular  claste*  «f 

partiei. 
See  "Infants,"  S  1. 
Guardians,  see  "Guardian  and  Ward,"  |  3w 

In  parUeutar  oMl  octtons  or  proceeding*. 

Accounting  by  guardian,  see  "Guardian  and 
Ward,"  I  3. 

Accounting  by  personal  representative,  ace  "Ex- 
ecutors and  Administrators,"  {  8. 

Deficiency  judgment  in  action  to  enforce  me- 
chanic's lien,  see  "Mechanics'  Liens,"  |  2. 

In  aid  of  attachment,  see  "Attachment,"  f  3. 

In  justice's  conrt,  see  "Justices  of  the  Peace," 
8  !• 

On  appeal,  see  "Appeal,"  |  10. 

To  enforce  assessment  for  public  improvement, 
see  "Municipal  CorjiorationB,"  t  3. 

II.    By  default. 

*A  default  judgment  is  as  effective  as  an  ad- 
judication as  one  which  follows  a  contested 
trial. — Standard   Supply  &  Equipment  Ca  t. 

Merritt  (Sup.)  181. 

Where  the  evidence  on  a  motion  to  set  aside 
a  default  is  in  direct  conflict,  the  court  should 
open  the  default  on  such  terms  as  it  may  deem 
proper, — ^Monroe  Bank  t.  Lichtenstein    (Snp..> 

*The  court  may  impose  costs  as  a  condition  of 
granting  a  favor  to  a  litigant,  even  thongh  be  b<^ 
suing  as  a  poor  person. — Cohen  t.  Merresh 
(Sup.)   204. 

Defendants  held  entitled  to  enter  judgment  of 
dismissal  on  plaintiffs  noncompliance  with 
terms  of  order  opening  his  default — Criwn  v. 
Meryesb    (Sup.)    264. 

*Where  plaintiff  was  given  leave  to  withdraw 
a  demurrer  within  a  certain  time,  and,  in  de- 
fault, permit  the  defendant  to  enter  final  judg- 
ment overruling  the  demurrer,  statement  in  ia^ 
afiidavit  of  default  held  not  equivalent  to  proof 
of  service  of  a  valid  notice  of  entry  and  default 
of  plaintiff. — Tudor  t.  Ebner  (Sup.)  392. 

*An  application  to  open  a  default  judg- 
ment held  properly  doued. — ^Bass  v.  C^rley 
(Sup.)  1023. 

'Refusal  to  open  default  held,  under  the  cir- 
cumstances, not  an  abase  of  trial  court's  dis- 
cretion.— Turtel  V.  Oreenwald  (Sup.)  1074. 
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*Fact8  on  a  motion  to  open  an  inqnest  taken 
ly  default  held  to  authorize  the  setting  aside 
>f  tlie  inquest  on  terms. — Marcbesioi  v.  Scac- 
fianoce  (Sup.)  1095. 

A  motion  at  Special  Term  to  open  an  In- 
luest  taken  by  default  cannot  be  denied  on  the 
rround  that  it  is  a  renewal  of  the  motion  to 
uljoum  made  at  the  Trial  Term  and  denied. — 
Vlarcbesini    y.    Scaccianoce    (Sup.)    1095. 

i    2.    On  trial  of  lasves. 

•Where  it  is  shown  that  defendant  has  con- 
certed money  received  by  him  in  a  fiduciary 
'apacity,  plaintiff  is  entitled  to  hare  the  judg- 
nent  recite  that  defendant  is  subject  to  arrest 
tnd  imprisonment. — Goddin  t.  Butler  (Sap.) 
i39;   Hockaday  t.  Same,  Id. 


I   3.    AmendaieBt,    eorreetloii* 
Tleiv  In  aanie  eonrt. 

Under  the  facts  hfld  the  judgment  should 
)e  one  of  nonsuit,  so  that,  being  entered  as  on 
he  merits,  plaintiffs  are  entitled  to  correction 
>t  the  record. — Freedman  v.  Sirota  (Snp.)  812. 

*A  motion  for  the  insertion  in  a  Municipal 
""oiirt  judgment  of  a  clause  providing  for  de- 
fendant's arrest  cannot  be  amended  by  such 
■ourt,  where  it  is  not  made  within  five  days  as 
provided  by  Municipal  Court  Act,  Lews  1902, 
y.  loGS.  c.  580,  (  254. — Ostrom  T.  Sapolaky 
Sup.)  1070. 

i   4.    OpenlBK  or  Taeatlnc. 

Vacation  of  Judgment  because  of  subsequent 
imendraent  of  a  stipulation,  where  it  was  not 
ihown  that  such  amendment  was  material,  held 
•rror.— Cullin  ▼.  AWord  (Sup.)  494. 

I   S.    Mejrcer  and  bar  of  eansos  of  notion 
ana  defenaes. 

Where  plaintiff  sued  on  an  account  for  clips 
ind  tniys  delivered,  and  withdrew  bis  claim 
'or  the  clips  iind  recovered  for  the  trays,  the 
iudgment  was  res  judicata  against  his  right  to 
(ubsequently  recover  on^  a  quantum  meruit  for 
he  clips. — Di 
194. 


>arrow  v.  Clipper  Mfg.  Co.  (Snp.) 


A  judgment  in  an  action  on  a  lease  of  coal 
ands  held  not  a  bar  to  a  subsequent  action  (or 
oal  taken  by  defendant. — Genet  v.  President, 
tc,  of  Delaware  &  H.  (Tanal  Oo.  (Sup.)  406. 

*A  Judgment  precludes  a  subsequent  action, 
lot  only  for  what  was  recovered  in  the  former 
rtion,  but  what  might  have  been  recovered  nn- 
ler  the  issues.— -Genet  v.  President,  etc.,  of  Dd- 
ware  &  H.  Canal  Co.  (Snp.)  406. 

'Under  Stock  Corporation  Law,  Laws  1892,  p. 
840,  c.  688,  i  53,  an  action  against  a  corpora- 
ion  Arid  not  a  bar  to  a  subsequent  action  under 
aid  statute  to  recover  a  penalty  for  a  refusal, 
lade  after  the  commencement  of  the  prior 
ction,  to  allow  inspection  of  a  stock  book. — 
rould  y.  Olympic  Blin.  Co.  (Sup.)  455.' 

0.    ConelnalTenasa  of  adjndloation. 

A  final  order  in  forcible  entry  and  detainer 
roceedings  held  res  adjudicata  both  as  to  the 
ntry  and  the  detainer.— Jacob  t.  Town  of  Oys- 
it  Bay  (Sup.)  626. 


Where,  in  forcible  entry  and  detainer  proceed- 
ings,  defendant  appears  to  have  acted  as  agent 
of  another,  the  judgment  against  him  is  conclu- 
sive against  the  other. — Jacob  v.  Town  of  Oys- 
ter Bay  (Sup.)  626. 

Judgment  in  mandamus  to  compel  the  mayor 
of  a  city  to  execute  a  contract  for  the  purchase 
of  land  held  res  judicata  in  a  subsequent  action 
to  compel  specific  performance  of  the  contract. 
— Ligbton  T.  City  of  Syracuse  (Sup.)  602. 

*A  final  order  in  a  hold-over  proceeding  by  a 
tenant  against  a  subtenant,  to  which  the  land- 
lord was  not  a  party,  was  not  res  judicata 
against  the  landlord,  and  was  inadmissible  in  a 
subsequent  proceeding  by  the  landlord  against 
such  subtenant. — Kasower  t.  Sandler  (Sup.) 
734. 

In  an  action  to  recover  on  a  loan,  plaintitTs 
claim  held  not  covered  by  the  adjudication  in  a 
former  action  between  the  parties  as  matter 
which  might  have  been  litigated. — Eisenberg  w- 
Thome  (Sup.)  1020. 

f  7.   Uon. 

*E^ultabIe  right  of  corporation  to  conveyance 
of  certain  land  held  sui>erior  to  general  lien 
of  judgment  creditors  of  the  legal  title  bolder. — 
New  York  Water  Co.  ▼.  Crow  (Sup.)  899, 

I  8.     Aaalsament. 

A  judgment  against  an  administ^rator  on  a 
claim  against  a  decedent's  estate  is  assignable, 
under  Code  Civ.  Proc.  I  1010. — Bamberger  r. 
American  Surety  Co.  (Sup.)  665. 

f  9.    Pleadlnc    nnd    ovldenee    of    Jndc> 
ment  as  estoppel  or  defonao. 

*A  default  judgment  held  admissible  as  con- 
clusive evidence  in  an  action  between  the  same 
parties,  though  not  pleaded. — Standard  Supply 
&  Equipment  Co.  t.  Merritt  (Sup.)  181. 

JUDICIAL  NOTICE. 

In  dvil  actions,  see  "Evidence,"  |  1. 

JUDICIAL  SALES. 

Appealability  of  order  denying  motion  relating 
to  purchase  at,  see  "Appeal,    I  1. 


Of   property  of  decedent. 
Administrators,"  |  6. 


see  ''Ezecntora  and 


JURISDICTION. 

As  affected  by  nature  or  form  of  action,  see 

"Action,"  f  1. 
Of  particular  courts,  see  "Ciourts." 

JurlttttetUm  ofpartletdar  aeliont  or  proeeedtngB. 
See  "Habeas  Corpus,"  {  1. 
Against  corporation,  see  "Corporations,"  |  4. 
Trial    of    disputed    claims    against    decedentsT 

estato,  see  "Executors  and  Administrators," 

15. 


•Point 
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JURY. 


Grounds  for  reference  instead  of  trial  by  jury, 

see  "Reference,"  g  1. 
Instructions  in  civil  actions,  see  "Trial,"  §  4. 
Taking   case   or  question   from   jury   at   trial, 

see  "Trial,"  i  3, 

I   1.    Richt  to  trial  by  Jnry. 

Action  to  enjoin  trespasses,  and  incidentally 

Graying  for  treble  damages,  under  Code  Civ. 
'roc.  Si  1667,  16G8,  held  an  equitable  action  in 
which  defendant  was  not  entitled  to  trial  by 
jury. — Page  T.  Herlfimer  Lumber  Co.  (Sup.) 
272. 

JUSTICES  OF  THE  PEACL 

Decisions  reviewable  by  Supreme  Court  in 
proceedings  originating  in  justices'  courts, 
see  "Appeal,"  i  1. 

Komination  of,  see  "Elections,"  {  1. 

}   1.    Procedure  in  oItU  eases. 

Debtor  held  not  entitled  to  sue  to  set  aside 
a  judgment  before  a  justice  or  enjoin  its  enforce- 
ment for  fraud. — Hoskins  v.  Nichols  (Sup.)  926. 

Equity  will  not  set  aside  justice's  judgment 
by  default  where  defendant  failed  to  appeal. — 
Hoskins  v.  Nichols  (Sup.)  926. 

KNOWLEDGE. 

Of  vicious  nature  of  animal,  see  "Animals." 

LACHES. 

In  moving  for  permission  to  serve  supplemental 
pleading,  see  "Pleading,"  |  5. 

LANDLORD  AND  TENANT. 

Assignability  of  contract  as  part  of  lease,  see 
"Assignments,"  §  1. 

Conclusiveness  of  judgment  in  hold-over  proceed- 
ing, see  "Jud^ent,"  g  6. 

Interlocutory  injunction  in  action  on  covenants 
in  lease,  see  "Injunction,"  §  2. 

Lien  for  repairs  by  subtenant,  see  "Mechanics' 
Liens,"  {  1. 

Opinion  evidence  in  action  to  recover  demised 
premises,  see  "Evidence,"  §  9. 

Relevancy  of  evidence  in  hold-over  proceeding, 
see  "Evidence,"  §  2. 

Rent  of  rooms  in  hotel,  see  "Innkeepers." 

f    1.    Iieasea  and  aEreemeats  in  generaL 

'Modification  of  a  lease  held  one  as  to  amount 
of  rent  only. — Security  Trust  &  Life  Ins.  Co.  v. 
Cogswell  (Sup.)  87. 

Where  a  lessee  agrees  to  pay  the  increase  In 
taxes  on  the  leased  premises  resulting  from  the 
proposed  erection  by  him  of  a  buildmg,  an  in- 
crease in  the  assessed  valuation  made  subse- 
quent to  the  erection  of  the  building  would  be 
prima  facie  due  thereto,  unless  some  other  cause 
was  shown. — Eichner  v.  Cohen  (Sup.)  279. 


An  agreement  between  plaintiff  lessor  and  de- 
fendant assignee  of  the  lease  held  to  constitute 
merely  a  fixation  of  the  amount  of  the  increasd 
taxes  due  to  improvements  made  by  the  le^ee. 
and  which  defendant  agreed  to  pay. — £ichner  v. 
Cohea  (Sup.)  279. 

S   2.    Terms  for  years. 

A  lease  partly  printed  and  partly  WTitten  con- 
strued, and  held  not  to  terminate  on  the  sale  "f 
the  premises. — Moskowiti  v.  Diring^i  V^P-I 
173. 

♦Where  a  tenant  sublet,  the  surrender  of  hi* 
lease  did  not  affect  the  subtenant. — Moskowiu 
V.  Diringen  (Sup.)  173. 

*A  tenant  held  not  to  have  assigned  his  lease, 
but  to  have  made  a  snblease,  and  therefore  to 
be  entitled  to  recover  tlie  possession  on  non- 
payment of  rent — Shumer  v.  HurwiU  (Sup.) 
1026. 

♦Assignor  of  lease  held  not  entitled  to  avoid 
transfer  of  interest  in  security  for  payment  of 
rent  on  ground  that  she  could  not  read  Enclish 
and  did  not  know  that  she  was  transferring  snct 
security. — Wackerow  v.  Engel  (Sup.)   107L 

I  3.    Tenanoles  from  rear  to  year  aad 
xnomth  to  atontn. 

Where,  under  a  verbal  lease  for  five  y<«ra, 
the  lessee  entered,  a  disproportion  between  the 
amount  of  a  deposit  made  to  secure  the  ront 
and  the  amount  of  monthly  rental  held  unin.- 
portant  on  the  issue  as  to  the  character  of 
tenancy  created. — Julian  v.  Berardini  (Sup.) 
1064. 

Lessees,  entering  into  possession  of  lra<«d 
premises  under  a  parol  agreement  for  a  Ieas»'  for 
five  years,  held  tenants  from  month  to  month. — 
Julian  V.  Berardini  (Sup.)  1064. 

I  4.  Premises,  and  eaJOTaaeat  aad  ma* 
.  tItereoC. 
Pacts  held  to  show  the  owner  of  premise*  lia- 
ble to  a  lessee  far  damages  for  broach  of  his 
contract  to  give  the  lessee  the  right  of  entrj  and 
enjoyment. — Rothman  v.  Kosower   (Sup.  •   J'.SS. 

*A  subtenant  held  not  entitled  to  claim  a  rot- 
ner  basement  under  a  lease  covering  the  ba-^ 
ment  adjoining  the  corner,  in  the  absence  "i 
a  reformation  of  the  lease  or  acts  of  the  land- 
lord after  the  making  of  the  lease  to  the  tenant 
recognizing  the  identity  of  the  basements. — Kas- 
ower  v.  Sandler  (Sup.)  734. 

Where  a  landlord  expressly  allowed  in  a  Iea<< 
a  stated  sum  per  annum  from  the  rent  resert'd 
fpr  repairs,  the  legal  inference  was  that  thi< 
limited  his  obligation  respecting  repairs. — Parun 
V.  Jones  (Co.  Ct)  316. 

Under  a  lease  of  a  building,  with  steam  engine, 
etc.,  landlord  held  not  liable  for  the  cost  of  a 
new  engine  installed  by  the  tenant  on  the  nM 
engine  becoming  useless. — Paron  v.  Jones  (Cc. 
Ct)  316. 

{   6.    Rent  and  adTasoes. 

*A  lessee  held  not,  by  virtue  of  the  lease  re- 
lating to  nonpayment  of  rent  in  case  of  fire,  ex- 
empt from  liability  to  pay  rent. — ^Beeca  v. 
Taussig  (Sup.)  73a 


*  Point  annotated.    See  syllabus. 
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•Complaint  for  rent  held  obnoxious  to  de- 
nurrer  for  inanfiSciency. — Nealis  t.  Marka 
Sup.)  740. 

Person  receiving  deposit  as  security  for  exe- 
cution of  lease  held  not  entitled  to  retain  it,  in 
ibsence  of  allowing  tliat  be  auilered  damage 
'rom  failure  to  execute  lease. — ^Rosenfeld  v. 
Silver  (Sup.)  1027. 

Deposit  held  to  be  secnrity  for  execution  of 
pane,  so  tbat  on  that  event  depositor  la  entitled 
:o  recover. — Rosenfeld  v.  Silver  (Sup.)  1027. 

•TJnder  Laws  1860,  p.  .592,  c.  345,  tenant  con- 
:iniiing  in  possession  of  leased  premises  after  an 
njury  thereto  rendering  them  unfit  for  occu- 
lancy,  held  not  released  from  bis  obligation  to 
?ay  rent. — Faron  v.  Jones  (Co.  Ct)  316. 

*In  action  for  rent,  burden  held  on  defendant 
to  establish  surrender  of  lease. — Sammis  v.  Day 
;Co.  Ct.)  777. 

ICvidence  held  insufficient  to  show  surrender 
jf  lease  and  acceptance  by  landlord  relieving 
tenant  from  liability  thereunder. — Sammis  v. 
Day  (Co.  Ct.)  777. 

In  action  for  rent,  where  defendant  pleaded 
surrender,  evidence  held  not  to  show  tbat  land- 
lord posted  a  "To  Let"  sifjn  on'  the  bouse. — 
Sammis  v.  Day  (Co.  Ct.)  777. 

Id  an  action  for  rent,  burden  held  on  defend- 
ant to  show  entry  by  landlord  to  repair  before 
Inst  installment  of  rent  was  due.— nSammia  t. 
Day  (Co.  Ct)  777. 

LARCENY. 

Liability  of  carrier  for  theft  of  goods  shipped, 
see   "Carriers,"  §   1. 

f    1.    Prosecution  and  pnitiahiiiaBt. 

An  indictment  returned  by  a  grand  Jury  In 
Iviugs  county,  charging  petit  larceny  only  and 
failing  to  allege  the  granting  of  a  certificate, 
under  Code  Cr.  Proc.  §§  56,  57,  held  so  defective 
that  the  defendant  could  not  be  required  to  plead 
thereto. — Cleveland  v.  Cromwell  (Sup.)  475. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal,"  H  7-10. 

LEADING  QUESTIONS. 

See  "Witnesses,"  {  2. 

LEASES. 

See  "Landlord  and  Tenant" 


LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

See  "Taxation,"  |  7. 


LEGISUTIVE  POWER. 

See  "Constitutional  Lew,"  t  1. 

LETTERS  PATENT. 

For  inventl<»a,  see  "Pateuti." 

LIBEL  AND  SLANDER. 

Review  of  verdict  as  against  weight  of  evidence, 
see  "Appeal,"  |  8. 

I   1.    Words    and    acts    aatlenable,    and 
UaUUtT  therefor. 

*In  an  action  for  libel,  plaintiff  held  entitled 
to  recover  without  allegation  of  special  dama- 

fes,    and    that   her   case   was    for    the   jury. — 
'laherty  v.  New  Yorlc  Times  Co.  (Sup.)  381. 

*A  letter  tteld  lil>elou8. — Rose  t.  Imperial  En- 
gine Co.  (Sup.)  808. 

I  S.    PriTileced     eoatatnnioations,     and 
malice  therein. 

A  newspaper  article,  referring  to  plaintiffs 
candidacy  as  a  district  leader,  held  not  to 
transcend  the  limits  of  reasonable  criticism,  and 
was  not  libelous  per  se. — Duffy  v.  New  lorlc 
Evening  Post  Co.  (Sup.)  629. 

•A  libelous  letter  held  not  privileged. — Rose 
V.  Imperial  Engine  Co.  (Sup.)  808. 

•Under  Code  Civ.  Proc.  |  1907,  mere  investi- 
gations conducted  by  persons  connected  with 
the  coroner's  office  and  by  the  police  force  held 
to  constitute  Judicial  or  other  official  proceed- 
ings, within  the  meaning  of  the  section,  so  as 
to  require  proof  of  actual  malice  in  an  action 
for  libel  in  publishing  the  same. — Nunnally  v. 
Press  Pub.  Co.  (Sup.)  1042. 

{   3.     Actions. 

*Under  Code  Civ.  Proc.  {  535,  a  complaint 
in  an  action  for  libel  held  good  against  a  de- 
murrer.— ^Townes  v.  New  York  Evening  Journal 
Pub.  Co.  (Sup.)  822 ;  Shaw  v.  Same  (Sup.)  823. 

An  action  for  a  iil>el  published  in  a  news- 
paper in  D.  county  held  properly  triable  in  that 
county. — MacCormac  v.  Tobey  (Sup.)  302. 

In  an  action  for  slander  in  charging  that  plain- 
tiff neglected  his  official  duties  as  dock  master 
and  was  guilty  of  oppression  and  extorticn, 
evidence  held  to  sustain  a  verdict  for  defendant 
—Fleming  v.  Brauer  (Sup.)  594. 

In  an  action  for  libel,  an  innuendo  in  the 
complaint  held  not  to  eliminate  therefrom  one  of 
several  charges. — Nunnally  v.  Press  Pul).  Co. 
(Sup.)  1042. 


•Point 


LICENSES. 

For  making,  use,  or  sale  of  patented  articles, 
see  "Patents,"  S  1. 

For  sale  of   intoxicating  liquors,  see  "Intoxi- 
cating  Liquors,"    g   1. 

Injuries  to  licensees,  see  "Railroads,"  S  2. 
lOtated.    See  syUabns. 
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I    I.    For  ooev^atlens  a»d  prlwil^gtu. 

*A  defense  that  one  suing  for  repairing  a  hot 
wnter  plant  was  not  a  licensed  plumber,  as  re- 
quired by  the  statute  relating  to  plumbers,  is 
an  aSlrmatiTe  one,  and  provable  when  pleaded. 
— N.  Margolya  &  Co.  t.  Goldsteio  Oup.)  185. 

LIENS. 

lien*  (tegutnd  by  particular  remecUet  or  pr» 

eeedtngs. 
See  "Judgment,"  |  7. 

Particular  eUuie*  of  lUnt. 

See  "Maritime  Liens" ;   "Mechanics'  Liens." 
Mortgage,  see  "Mortgages,"  {  1. 

LIFE  ESTATES. 

See  "Dower." 

Creation  by  deed,  see  "Deeds,"  |  1. 

Creation  by  will,  see  "Wills,"  {{  4,  SL 

*Where  under  a  will  the  widow  takes  a  life 
estate  in  certain  property,  the  duty  of  keeping 
it  in  repair,  and  the  payment  of  taxes,  devolyes 
on  the  life  tenant.— In  re  Burr  (Sur.)  225;  In 
re  Sheldon's  Estate,  Id. 

LIFE  INSURANCE. 

See  "Insurance,"  |  1. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
On  mutual  benefit  insurance  certificate,  see  "In- 
surance," S  7. 

{    1.    Compntatioa  of  period  oC  llmlts- 
tioa. 

♦Where  plaintiff  was  employed  to  render  ser- 
vices for  defendant  for  wages  payable  weekly, 
she  was  entitled  to  sue  for  such  services  at  the 
end  of  each  week. — Greenwood  v.  Judson  (Sup.) 
147. 

*The  claim  for  a  balance  due  for  work,  labor, 
and  services  extending  over  a  period  of  18  years, 
on  which  payments  were  made  from  time  to 
time  from  September,  1887.  to  1900,  lield  not 
barred  by  limitations. — Greenwood  v.  Judson 
(Sup.)  147. 

Under  Code  Civ.  Proc.  %  723,  a  complaint  In 
an  action  under  section  1002,  for  the  negligent 
death  of  an  employe,  held  properly  amended  so 
as  to  bring  the  case  within  the  employer's  lia- 
bility act. — Miller  v.  Erie  R.  Co.  (Sup.)  244. 

The  phrase  "law  of  his  residence,"  in  Code 
Civ.  Proc.  S  300,  in  relation  to  limitation  of 
actions,  held  to  mean  the  law  of  the  debtor's 
residence  at  the  time  of  the  accrual  of  the  cause 
of  action. — Utah  Nat.  Bank  v.  Jones  (Sup.) 
33& 


S  S<     AoknowledKaieBt,      mnwr 
and  part   paymeBt. 

*C!ertain  payment  made  by  a  debtor  fceM  in 
acknowledgment  of  his  debt,  so  as  to  prevmt 
the  running  of  limitations. — In  re  Lowem 
(Sur.)  764. 

i  3.     Pleading,    •▼Idenee,    trial,    and   r*> 
rieir. 

•In  an  action  on  a  note  given  in  the  state  of 
Utah,  and  there  payable,  in  the  absence  of  anv 
showing  to  the  contrary,  it  is  to  be  presaii:<<J 
that  the  maker  was  a  resident  of  that  eaxf 
when  the  note  was  given  and  when  it  matured. 
—Utah  Nat  Bank  v.  Jones  (Sup.)  33& 

LIMITATION  OF  LIABILITY. 

See  "Oirriers,"  {  8. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  |  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liqaon." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  "Abatement  and  Revival,"  |  1. 

Under  Laws  1906,  p.  71,  c.  60,  amendio; 
Code  Civ.  Proc.  S  1671,  a  motion  of  defendan: 
to  cancel  lis  pendens  in  a  sait  for  specific  per- 
formance of  a  sale  of  land  heli  improperly  de- 
nied.— Bressel  v.  Browning  (Sup.)   ifOO. 

LIVERY  STABLE  KEEPERS. 

*Where  plaintiff  leased  hts  slei^b,  and  the 
servant  of  the  lessee  left  it  at  a  bvery  stable, 
and  the  keepers  let  out  the  sleigh  to  some  ow 
who  destroyed  it,  the  livery  stable  keepers  wert 
liable  for  Uie  loss. — Byrnes  v.  Holscher  (Sup.i 
89. 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Associations.** 

LOANS. 

By  personal  representative,  aee  "Executors  and 

Administrators,"  {  3. 
Recovery    by    trustee    of    money    loaned,    sec 

"Trusts,"  \  4. 

LOCAL  LAWS. 

See  "Statutes,"  {  2. 

LOGS  AND  LOGGING. 

Parol  or  extrinsic  evidence  of  contract  for  aalf 
of  lumber,  see  "Evidence,"  S  & 


*  Point  annotated.    See  sjrllabna. 
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LUNATICS. 

See  "Insane  Persona." 

MACHINERY. 

Production  and  oae  of  electricity,  see  "Elec- 
tricity." 

MALICE. 

See  "Libel  and  Slander,"  f  2. 

MALICIOUS  PROSECUTION. 

See  "False  Impriaonmoit." 

i    1.    'Want  of  probable  eaiue. 

*An  action  will  not  lie  for  malicious  prose- 
cution, if  defendant  had  probable  cause,  though 
he  was  actuated  by  malice.— Conner  t.  Wet- 
more  (Snp.)  999. 

i   2.     Aetlons. 

In  an  action  for  malicious  prosecution  in  su- 
ing out  search  warrant,  defendant  could  show 
what  was  said  by  a  police  officer  to  the  clerk  of 
the  court,  on  issuance  of  the  warrant— Con- 
ner V.  Wetmore  (Sup.)  999. 

In  an  action  for  malicious  prosecution  in 
suing  out  of  a  search  warrant,  defendant  conld 
tPAtify  as  to  what  he  relied  on  when  he  insti- 
tuted the  proceeding. — Conner  v.  Wetmore 
(Sup.)  999. 

*In  an  action  for  malicious  prosecution  in 
Euini;  oat  a  search  warrant,  dexendant  could 
testify  aa  to  whether,  when  he  lodged  the  in- 
fornaation,  be  believed  that  he  had  probable 
cause. — Conner  t.  Wetmore  (Sup.)  999. 

MANDAMUS. 

CondusiTeness  of  judgment,  see  "Judgment," 

I  6. 
Quo  warranto  or  mandamus  as  proper  remedy, 

see  "Quo  Warranto,"  {  1. 
To  election  officers,  see  "Elections,"  {  4. 
To  regain  office,  see  "Officers,"  |  L 

{    1.     Nature   and   xronnds   in   ireneral. 

The  remedy  of  -  captain  in  the  police  depart- 
ment of  the  city  of  New  Tork,  seeking  to  regain 
the  office  of  inspector,  held  not  mandamus,  but 
quo  warranto. — -People  v.  McAdoo  (Sup.)  862. 

Where  a  board  of  election  inspectors  wrong- 
fully denied  an  elector  the  right  to  vote,  on  the 
ground  that  another  had  voted  in  bis  name,  his 
remedy  was  mandamns. — People  t.  Doe  (Sup.) 
3S0. 

nnder  Municipal  Court  Act,  Laws  1902,  p. 
15S0,  c.  680,  I  342,  failure  to  obtain  a  review 
of  the  action  of  the  clerk  in  refusing  to  include 
posts  in  a  Judgment  for  defendant  held  to  pre- 
vent defendant  from  afterwards  procuring  man- 
damns  to  compel  taxation  of  costs. — People  v. 
Lang  (Sup.)  oSS. 


i  S.    Snbjeeta  and  ynspeaee  of  relief. 

Petition  for  mandamus  to  compel  a  board  to 
fix  petitioner's  salary  as  coroner's  stenographer 
held  not  supported  t^  argument  that  the  board 
had  no  power  to  &z  the  salary. — Hamburger  r. 
Board  of  Estimate  and  Apportionment  of  City 
»f  New  York  (Sup.)  130. 

'Mandamus  held  unavailable  to  compel  a 
private  person  to  abate  a  nuisance  at  the  order 
of  a  local  board  of  health,  under  Laws  1903, 
pp.  883,  884,  c.  383,  amending  Public  Health 
Law,  Laws  1893,  pp.  1606,  1509,  c.  661,  $§  25, 
26,  31.— People  v.  Fries  (Sup.)   327. 

Under  Election  Law,  Laws  1806,  pp.  938.  951, 
963,  966,  c.  909,  H  84,  103,  111,  114  and  Id., 
Laws  1898,  p.  971.  c.  335,  S  110,  subd.  2,  rule  9, 
and  Pen.  Code,  {{  41j,  41m,  election  inspectors 
may  be  compelled  by  mandamus  to  recount  the 
ballots  where  the  ballot  clerks'  return  and  the 
ballot  sheets  do  not  correspond  as  to  the  num- 
ber of  ballots  cast — In  re  Hearst  (Sup.)  341. 

*Tbe  remedy  of  a  captain  in  the  police  depart- 
ment of  the  city  of  New  York,  seeking  to  re- 
gain the  office  of  inspector,  Aeld  not  mandamus, 
but  quo  warranto. — ^People  t.  McAdoo  (Sup.) 
362. 

'Mandamus  held  to  lie  to  the  presiding  officer 
of  the  common  council  of  a  city  to  put  the  motion 
that  the  common  council  proceed  to  appoint  the 
standing  committees. — People  v.  Brush  (Sup.) 
500. 

Mandamus  held  not  to  lie  to  compel  the  re- 
instatement of  a  police  officer  dismissed  after  a 
trial  on  charges. — People    t.    McAdoo   (Sup.) 


MANDATE. 


See  ."Mandamus." 


MARITIME  LIENS. 


i  1. 


Hatnre,  (ronnda,  and  anbJeot-ni«t» 
ter  in  generaL 

•Lien  Law,  Laws  1897,  p.  626,  e.  418L  {  30, 
relative  to  maritime  liens,  must  be  strictly  con- 
strued, notwithstanding  the  provisions  of  sec- 
tion 22  (page  525)  of  the  law  relative  to  me- 
chanics' liens. — In  re  Froment  (Sup.)  1061. 

•Under  Lien  Law,  Laws  1897,  p.  526,  c.418, 
§  30,  and  the  judicial  construction  placed  on  2 
Rev.  St.  (1st  Ed.)  pt.  3,  c.  8,  tit.  8,  i  1,  and 
Laws  1862,  p.  956,  c.  482,  {  1,  of  which  said 
section  30  is  a  revision,  one  who  furnishes  ma- 
terials for  a  vessel  is  not  entitled  to  a  lien  on 
the  vessel  unless  such  materials  actually  go  into 
the  construction  or  equipment  of  the  vessel. — In 
re  Froment  (Snp.)  lOCl. 

MARRIAGE. 

See  "Divorce";  "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wite." 


*  Point  annotated.    See  ayllabna. 
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In    an   action 


See  "Work  and  Labor." 

Assignments  of  wages  as  security  for  osurioua 
notes,  see  "Usury,"  |  1. 

Bill  of  particulars  in  action  for  death  of  em- 
ploye, see  "Pleading,"  i  6. 

Declarations  as  evidence  on  Issue  as  to  right 
of  employs  to  compensation,  see  "Evidence," 
i  5. 

Employers'  liability  insurance,  see  "Insurance," 
i  4. 

Injuries  from  operation  of  railroad  to  employes 
of  independent  contractor,  see  "Railroads," 
S  2. 

Harmless  error  in  action  for  breach  of  employ- 
ment contract,  see  "Appeal,"  i  9. 

Injuries  from  operation  of  railroad  to  employes 
of  independent  contractor,  see  "Railroads," 
i  2. 

Instnictions  in  action  for  breach  of  employ- 
ment contract,  see  "Trial,"  i  4. 

Limitation  of  action  for  death  of  employ^,  see 
"Limitation  of  Actions,"  §  1. 

Limitation  of  action  for  services,  see  "Limita- 
tion of  Actions,"  §  1. 

Parol  or  extrinsic  evidence  aa  to  contract  of 
employment,  see  "Evidence,"  t  8. 

I    1.    The  relation. 

*In  an  action  for  breach  of  a  salesman's  con- 
tract carrying  compensation  by  commission,  he 
was  entitled  to  recover  prospective  profits  rea- 
sonably certain  to  accrue. — Roth  v.  Spero  (Sup.) 
211. 

*In  an  action  for  hreach  of  an  employment 
contract,  the  measure  of  plaintiff's  damages 
held  the  amount  that  he  would  have  earned 
thereunder  for  the  balance  of  the  contract  period 
less  any  amount  he  may  have  earned  during 
such  period  from  other  employment. — Roth  ▼. 
Spero  (Sup.)  211. 

In  an  action  for  breach  of  a  salesman's  con- 
tract, evidence  as  to  the  amount  of  plaintiffs 
average  earnings  while  in  the  employ  of  other 
firms,  and  as  to  the  amount  of  bis  sales  made 
for  them,  held  inadmissible. — Roth  v.  Spero 
(Sup.)  211. 

In  an  action  for  breach  of  a  contract  of  em- 
ployment, evidence  held  not  to  sustain  a  finding 
by  the  jury  that  no  contract  w^as  made  between 
plaintiff  and  defendant's  agent. — Thomas  v.  In- 
ternational Silver  Co.  (Sup.)  218. 

Complaint  for  wrongful  discharge  of  employ^ 
held  for  damages  for  breach  of  contract,  and 
not  for  salary. — Murray  v.  O'Donohue  (Sup.) 
335, 

§    2.     Services  aad  compeiMatloii. 

Evidence  held  insuflicient  to  show  the  value  of 
additional  services  rendered  by  a  servant  under 
an  alleged  contract  therefor.— -Cooper  v.  Brook- 
lyn Trust  Co.  (Sup.)  56. 

Where  services  are  rendered  by  a  servant,  even 
on  request,  the  presumption  is  that  they  were 
rendered  under  the  contract  of  employment — 
Cooper  V.  Brooklyn  Trust  Co.  ( Sup.)  56. 


an  action  by  a  servant  for  additiors! 
services,  evidence  held  insufficient  to  onrc-x.- 
the  presumption  that  the  services  were  raidcrpi 
under  the  contract  of  employment. — Cooper  v. 
Brooklyn  Trust  Co.    (Sup.)    56. 

The  compensation  which  an  employ^  w3> 
entitled  to  receive  held  not  to  ioclnde  oomrj:- 
sions  on  the  amount  of  the  pay  roll  for  clr> 
work. — Shall  v.  Old  Forge  Co.    (Sup.)  7i 

On  accounting  of  profits  of  business  veotur'. 
amount  of  money  expended  in  moving  the  st<  t- 
from  one  place  to  another  hdd  not  to  be  inolu  ei 
in  the  expense  account — Boisnot  t.  WiiioG 
(Sup.)  581. 

On  accounting  of  profits  of  bu<iine!ai  vratnn-. 
expense  account  should  be  diminished  by  & 
amount  of  overcharge  made  by  defendanr  u: 
goods  furnished  by  him. — Boisnot  v.  Wi'.-a 
(Sup.)  581. 

On  accounting  of  profits  of  business  reatnif, 
defendant  held  not  entitled  to  salary  tor  serri  -v- 
rendered    by    him. — Boisnot  v.   Wilson    (Sup. 
581. 

On  accounting  of  profits  of  business  ventc 
salary    paid    to    bookkeeper    held    properly   '^- 
ducted   from    the   profits. — Boisnot   v.    Wilsos 
(Sup.)  5S1. 

On  accounting  of  profits  in  bn^ness  vpntiiv. 
sale  of  certain  lease  owned  by  defendant  C'  \ 
not  to  be  computed  as  a  part  of  the  profL<  a 
which  plaintiff  was  to  share. — ^Boisnot  t.  WiLstm 
(Sup.)  681. 

♦Public  accountants,  through  whose  neglit't  - 
employs  of  plaintiff  was  enabled   to   emi   i^ 
sums  of  money,  held  liable  therefor. — Smiil  «. 
London  Ass'ur.  Corp.  (Sup.)  820. 

I  3.     Master's   llabUlty  for   Injuries  U 

servant — Nature     and     eztent    is 
general. 

*An  accident   resulting  in  an    injury   t-i  r 
employs   held  one  that   could  not   have  I" 
anticipated,  and  the  employer  was  not   Vuif- 
— Fasini  v.  New  York  Cent  &  H.   EL  R.  C 
(Snp.)  416. 

§  4.    — —  Toola,    maclilnery,    appUancet. 
and  plaoee  for  'work. 

A  master  held  negligent  in  permitting  a  t.  - 
to  remain  In  a  floor  over  which  employe*  t'= 
to  pass  in  the  prosecution  of  their  work. — Bu;-- 
V.  Manhattan  Ry.  Co.  (Sup.)  516. 

Tenant  of  rooms  held  not  entitled  to  recot-: 
for  injuries  received  in  cleaning  lamps  for  b- 
lord  by  falling  of  ceiling  in  her  own   room.— 
Walker  v.  Gleason  (Sup.)  843. 

§   6.   —  Warning     and    Inatraetiat 
servant. 

•A  master  was  not  negligent  in  failing  to  war: 
a  girl  16  years  old  of  the  danger  of  open,  ir  .••■ 
ing,  and  visible  cogwheels  near  the  place  wi:  • 
she  was  at  work.--Steven8  v.  Gair  (Sup.)  ;>i.>~ 

§   6.    —  Fellow  aervanta. 

Negligence  causing  injury  to  a  servant  hrli  t 
have  been  that  of  a  fellow  servant — Awgiin  t. 


'  Point  annotated.    See  ayllabas. 
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American  Construction  &  Trading  Co.   (Sap.) 
49. 

*An  employer  is  not  liable  for  the  death  of  an 
employ^  <«u8ed  by  the  negligence  of  the  de- 
cedent's fellow  servant — Bansalou  t.  Pierce 
(Sop.)  538. 

'Employment  of  physician  by  railroad  held 
not  to  make  the  physician. a  fellow  servant  with 
railroad  operatives  by  whose  negligence  the 
physician  was  killed. — ^Tingley  r.  Long  Island 
R.  Co.  (Sup.)  865. 

I  7.     —  Risks  aanuned  br  lerraat. 

*A  master's  failure  to  guard  cogwheels,  as 
required  by  statute,  does  not  absolve  a  servant 
from  an  assumption  of  risk  where  the  danger  is 
obvious.— Stevens  v.  Qair  (Sup.)  303. 

*An  employe  htitd  not  to  have  assumed  the  risk 
of  a  defective  flooring  in  which  bis  foot  might 
catch  and  of  which  he  had  no  knowledge. — 
Burke  v.  Manhattan  Ry.  Co.  (Sup.)  616. 

In  an  action  for  injuries  to  a  minor  servant 
while  operating  a  circular  saw,  qnestions  of 
assumption  of  risk  were  to  be  considered  in 
connection  with  his  age. — Rahn  v.  Standard 
Optical  Co.  (Sap.)  1060. 

i  8.     —  Contributory     AesUcene*      of 
■errant. 

Where  an  employd  was  injured  by  his  foot 
catching  in  a  hole  in  the  floor,  his  failure  to 
use  a  rope  in  pulling  a  car  over  the  hole  held 
not  the  proximate  cause  of  the  injury. — Burke 
T.  Manhattan  Ry.  Co.  (Sup.)  516. 

*Iii  an  action  for  injuries  to  a  minor  servant 
while  operating  a  drcnlar  saw,  questions  of 
contributory  negligence  were  to  be  considered 
in  connection  with  his  age. — Rahn  v.  Standard 
Optical  Co.  (Sup.)  1080. 

g  9.     -^  Actions. 

•In  an  action  for  injury  to  a  servant  by  fall- 
ing into  an  elevator  shaft  left  Insufficiently 
guarded,  as  required  by  Laws  1897,  p.  468,  c. 
415,  art  1,  I  20,  as  amended  by  Laws  1899,  p. 
351,  c.  192,  question  of  contributory  negligence 
was  for  this  jury. — Kieman  v.  Eidlitz  (Sup.) 
387. 

Evidence  showing  lack  of  compliance  with 
Laws  1897,  p.  46§^c.  415,  art.  1,  I  20,  as 
amended  by  Laws  1899,  p.  351,  c.  192,  in  respect 
to  guarding  elevator  shaits,  does  not,  as  matter 
of  law,  snow  negligence,  but  the  question  is 
for  the  jury. — Kieman  v.  Bidlita   (Sup.)   387. 

Where  an  employe  did  not  know  of  a  hole  in 
the  floor,  and  was  walking  backward  when  he 
was  injured,  his  contributory  negligence  was  for 
the  jury. — Burke  v.  Manhattan  Ry.  Co.  (Sup.) 
516. 

Where  an  employe  had  no  knowledge  of  a 
hole  in  the  floor,  it  was  for  the  jury  whether  he 
was  negligent  in  obeying  the  directions  of  his 
foreman  by  passing  over  it — Burke  v.  Manhat- 
tan Ry.  Co.  (Sup.)  516. 

*In  an  action  against  a  contractor  for  injuries 
to  an  employe,  the  question  whether  the  con- 
tractor was  guilty  of  actionable  negligence  in 


failing  to  Inclose  an  elevator  shaft,  as  required 
by  Laws  1897,  p.  468,  c.  415;  |  20,  as  amended 
bv  Laws  1899,  p.  351.  c.  102,  held  for  the  Jury.— 
Conroy  v.  Acken  (Sup.)   530. 

In  an  action  for  the  death  of  an  employe, 
alleged  to  have  been  caused  by  failure  to  furnish 
a  safe  place  to  work,  evidence  hdd  insufficient  to 
warrant  submitting  the  question  of  defendant's 
negligence  to  the  jury. — Barsalon  v.  Pien* 
(Sup.)  53& 

*In  an  action  for  injuries  to  a  servant  evi- 
dence considered,  and  held,  that  the  question 
whether  the  servant  was  operating  a  certain 
saw  with  defendant's  permission  was  one  for 
the  jury. — Rahn  v.  Standard  Optical  Co.  (Sup.) 
1080. 

*In  an  action  for  injnries  to  a  servant  while 
operating  a  circular  saw,  evidence  considered, 
and  held,  that  the  question  of  assumed  risk 
was  one  for  the  jury. — ^Rahn  v.  Standard  Opti- 
cal Co.  (Sup.)  1080. 

*In  an  action  for  injuries  to  a  servant  while 
operating  a  circular  saw,  evidence  considered, 
and  held,  that  the  question  of  contributory 
negligence  was  one  for  the  jury. — ^Rahn  T. 
Standard  Optical  Co.  (Sup.)  1080. 

MATERIALITY. 

Of  evidence,  see  "Criminal  Law,"  t  3. 

MEASURE  OF  DAMAGES. 

Bee  "Damage*,"  t  S. 

For  breach  of  contract,  see  "Vendor  and  Pur- 
chaser," i  2. 

For  wrongful  conversion,  see  "Trover  and  Con- 
version,'   f  1. 

For  wrongful  discharge  from  employment,  Me- 
"Master  and  Servant,"  I  1. 

MECHANICS'  LIENS. 

t  i.     Blglit  to  Uea. 

*Where  the  subtenant  under  his  lease  makes 
temporary  repairs  on  the  property,  the  person 
making  them  acquires  no  lien  as  against  the- 
landlord.— Sekllr  v.  KriiEer  (Sup.)  74. 

•In  an  action  by  a  subcontractor  to  enforce 
a  lien,  plaintiff  must  prove  an  indebtedness  by 
the  owner  to  the  contractor. — ^Kirschner  v.  Ma- 
honey  (Sup.)  196. 

A  purchaser  of  real  estate  under  a  contract 
requiring  his  vendor  to  complete  an  unfinished 
building  thereon  according  to  the  contracts  then 
outstanding  held  to  have  consented  to  the  sub- 
sequent construction,  entitling  the  contractors  to 
a  lien  under  Usa  Law,  Laws  1897,  p.  516,  c. 
418,  {  3. — Pope  V.  Heckscher  (Sup.)  533. 

I  2.    Enforcement. 

In  an  action  by  a  subcontractor  to  enforce 
a  lien  Code  Civ.  Froc.  §  3412,  held  not  to  author- 
ize a  judgment  by  modification  against  any 
party  to  the  action. — ^Kirschner  t.  Mahon^ 
(Sup.)  195. 


'  Point  annotntod.    See  srllatafc 
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MEETINGS. 

Of  coanty  board,  see  "Counties,"  t  L 

MEMORANDA. 

Required   by  statute  of  frauds,  see  "Frauds, 
SUtute  of,"  t  8. 

MERGER. 

Of  cause  of  action  in  Judsment,  see  "Judg- 
ment," I  6. 
Of  mortgage  in  fee,  see  "Mortgages,"  {  S. 
Of  prior  agreements  in  deed,  see  "Deeds,"  i  1. 


MINES  AND  MINERALS. 

)n  on  lease  ol 
"  i  6. 

MINORS. 


Judgment  in  action  on  lease  of  coal  land  ••  bar, 
see  "Judgment,"  {  6. 


See  "Inftint*" 


MISREPRESENTATION. 

Bsurance,' 

MOBS. 

or  acts  < 
6. 

MODIFICATION. 


See  "Fraud." 

By  insured,  see  "Insurance,"  |  8> 


Liability  of  city  for  acta  of,  see  "Municipal 
Corporations,"  S  6. 


Of  assessment  of  transfer  tax,  see  "Taxation," 

Of  Judgment  or  order  on  appeal,  see  "Appeal," 

i  10. 
Of  lease,  see  "Landlord  and  Tenant,"  S  1. 

MONEY  LENT. 

Recovery  by  trustee,  see  "Trusts,"  |  4. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Payment," 
»  1. 

MONTH. 

Tenancy  from  month  to  month,  see  "Landlord 
and  Tenant,"  {  3. 

MORTGAGES. 

By  or  to  bankrupt,  see  "Bankruptcy,"  |  1. 
By  or  to  executors  or  administrators,  see  "Kx- 

ec'Utors  and  Administrators,"  §  3. 
Interlocutory  ipjunction  to  restrain  foreclosure 

of  mortgage,  see  "Injunction,"  {  2. 


{   I.    Ooastmotlea  and  operatlaB.  i 

One  who  makes  a  mortgage  loon  upon  tbe| 
faith  of  a  forged  satisfaction  piece  of  a  prior' 
mortgage  utanOM  in  no  better  positioD  than  hi* 
mortgagor  as  to  the  prior  mortogees. — Vob- ! 
mann  v.  Michel  (Sup.)  809 ;  Same  t.  Kinachler 
(Sup.)  S13. 

I  S.     Biclita  and  HaMimw  of  wtrtlM. 

Leave,  under  Code  Civ.  Proc.  I  1S28.  to  com- 
mence a  second  action  on  a  mortgage  debt.  hM 
not  to  be  denied  merely  tMcauae  there  may  be 
a  defense. — La  Grave  v.  HelUnger  (Snp.)  SSL 

I   3.    TxmBsfer    «f    property    aaortsmscA 
or  of  eqalty  of  redemptlaa. 

Real  estate  mortgage  held  to  have  merged  in 
the  fee. — Townsend  v.  Provident  Realty  Co. 
(Sup.)  1091. 

In  a  suit  to  foreclose  a  mortgage,  a  dedan- 
tlon  of  another  mortgagee  heU  admissible  u 
showing  the  eztinguishment  of  sndi  mortgage 
by  merger. — Townsend  v.  Provident  Realty  Co. 
(Sup.)  1091. 

I  4.     Pajmeat   or  porf  oraaaaoo   of   t— 
dltlon,  releaaa,  aad  aatlafaotiaa. 

'Agreement  to  extend  time  of  payment  of 
mortgage  held  to  worii  an  extension,  tboo^ 
mortgagor  refuses  to  sign  a  formal  extension 
agreement. — Macaulay  v.  Hayden  (Sup.)  64. 

t   8>    Foreeloanre  by  aetloa. 

Where  mortgagee  had  agreed  to  extend  mort- 
gage for  a  consideration,  mortgagor  who  bad  con- 
veyed the  property  heid  entitled  to  defend  an 
action  to  prematurely  foreclose. — Macaalay  v. 
Hayden  (Sup.)  64. 

Failure  to  pay  interest  coupons  held  to  coo- 
stitute  a  default  without  any  danand. — Aniot 
V.  Union  Salt  O.   (Sup.)   80. 

Holder  of  mortgage  bonds  conditioned  to  be- 
come due  after  six  months'  default  in  payment 
of  interest  held  not  to  waive  his  ri^ht  to  en- 
force such  condition  by  failure  to  bring  actioD 
for  the  interest. — ^Amot  v.  Union  Salt  Co. 
(Sup.)   80. 

'Purchaser  at  foreclosure  sale  lk«ld  to  take 
the  mortgagor's  title  to  lands  acquired  by  the 
mortgagor  after  the  execution  of  the  mortgafce. 
where  the  mortgage  included  after-acquired 
property, — New  York  Water  Co.  v.  Crow  (Sup.) 

Purchaser  at  foreclosure  sale  held  not  a  par- 
chaser  in  good  faith  within  Code  Civ.  Proc  f 
2395,  or  to  possess  a  duly  perfected  title,  with- 
in section  2232,  so  as  to  entitle  him  to  maintain 
summary  proceedings  to  obtain  poosesaion  of 
the  premises. — ^Bonacker  t.  Weyrick  (Co.  Ct.) 
f75. 

MOTIONS. 

Change  of  venue  In  civil  actions,  see  '^ernw," 

i  1. 

(Compelling    performance    of    stipolatloii,    see 

"Stipulations." 
(Continuance  in  civil  actions,  aee  "Oontinimnee." 


*  Point  aauMtatod.    Boo  •ylla.bvs. 
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>irprtion  of  verdict  in  civil  actions,  see 
"Trial,"  {  8. 

Msmiasal  or  nonsuit  on  trial,  see  "Trial,"  {  3. 

lew  trial  in  civil  actions,  see  "New  Trial," 
I  2. 

{ew  trial  in  criminal  prosecntions,  see  "Crimi- 
nal Law,"  {  4. 

>pening  or  setting  aside  default  Judgment,  see 
"Judgment,"  |  1. 

'resentation  of  objections  for  review,  see  "Ap- 
peal," {  S. 

Quashing  indictment  or  information,  see  "In- 
dictment and   Information,"   {   1. 

ielating  to  costs,  see  "Costs,"  t  2. 

lelating  to  interpleader,  see  "Interpleader,"  |  1. 

ielating  to  pleadings,  see  "Pleading,"  |  8. 

Unking  out  evidence,  see  "Trial,"  {  2. 

/^acation  of  judgment  against  infant,  see  "In- 
fante," I  1. 


MUNICIPAL  CORPORATIONS. 

3ee  "Counties";  "Quo  Warranto";  "Schools 
and  School  Districte,"  |  1. 

^Conclusiveness  of  judgment  in  mandamus  to 
city  oflScer,  see  "Judgment,"  {  6. 

^Contracts  between  railroad  company  and  munic- 
ipality, see  "Railroads,"  |  1. 

Srant  of  gas  franchise  by,  see  "Gas." 

3rante  to  electric  companies,  see  "Electricity." 

[njunctions  affecting,  see  "Injunction,"  {  1. 

ludiciai  notice  of  location  of  streets,  see  "Evi- 
dence," §  1. 

Mandamus,  see  "Mandamus,"  S  2. 

Process  in  actions  in  municipal  courts,  see 
"Process,"  §  1. 

Purchase  by  city  of  land  sold  for  taxes,  see 
"Taxation,"  {  6. 

Purchase  of  realty  by  city,  see  "Vendor  and 
Purchaser,"  i  1. 

Street  railroads,  see  "Street  Railroads." 

LIs«  of  streets  by  telegraph  or  telephone  com- 
panies, see  "Telegraphs  and  Telephone*,"  i  1. 

I   1.    OSeexs,  •seats.  »ad  eatployCs. 

Consolidation  Act,  Laws  1889,  p.  610,  c.  443, 
!  1708,  fixing  the  salary  of  the  stenographer 
o  the  board  of  coroners  at  $2,500,  was  changed 
)y  section  66  of  the  charter  (Laws  1901,  p.  32, 
•.  406).  Rev.  Charter  1901,  and  Acts  1902,  pp. 
KM)",  1068,  cc.  435,  436,  giving  the  board  of 
'stimate  and  apportionment  power  to  fix  sai- 
iries  of  ofBcers. — Hamburger  v.  Board  of  Estl- 
nnte  and  Apportionment  of  City  of  New  York 
Sup.)  130. 

The  police  commissioner  of  the  city  of  New 
fork  properly  directed  a  captain  in  the  police 
lepartment,  who  had  been  erroneously  promoted 
o  the  ofiSce  of  inspector,  to  resume  his  duties 
if  captain. — People  v.  McAdoo  (Sup.)  362. 

I'nder  Greater  New  York  City  Charter,  Laws 
1901,  pp.  48,  122,  c  460,  Si  124,  288,  and  the 
'ule  of  the  civil  service  commission  created  by 
iiawB  1899,  p.  795,  c.  370,  the  police  commis- 
liuner  hetd  not  bound  to  promote  to  the  office 
if  inspector  a  captain  standing  first  on  the 
eligible  list — People  v.  McAdoo   (Sup.)   302. 


Under  New  York  City  Charter.  Laws  1897, 
p.  103,  c.  378,  {  209,  and  Civil  Service  Laws, 
Laws  1809,  p.  798,  c.  370,  {  8,  and  Municipal 
Civil  Service  Rules,  a  patrolman  is  not  entitled 
to  a  promotion  and  increase  in  salary  until 
the  expiration  of  a  year  from  the  «id  of  his 
probation    term. — ^People    v.    McAdoo    (Sup.) 

Greater  New  York  Charter,  Laws  1901,  p. 
103,  c.  460,  i  231,  authorii^ing  the  reimburse- 
ment of  ofllcers  for  expenses  Incurred  iu  success- 
fully defending  prosecutions  for  malfeasance  in 
oSlce.  held  constitutional. — Kane  v.  McClellan 
(Sup.)  806. 

A  recital  in  a  certificate  of  a  board  of  medical 
examiners  appoiuted  to  examine  a  police  ser- 
geant, that  he  was  permanently  disabled  from 
performing  "full  police  duty,"  held  to  limit  a 
former  redtai  that  he  was  permauently  disabled 
and  unfit  for  "police  duty.'*^ — People  v.  McAdoo 
(Sup.)  868. 

Where  a  police  sergeant  was  only  required  to 
perform  desk  work,  he  was  not  disabled,  so  as 
to  justify  his  compulsory  retirement,  because  of 
oi>Mlty,  poor  agility,  and  endurance. — People 
V.  McAdoo  (Sup.)  868. 

Whether  a  police  officer  is  disabled  within 
Greater  New  York  Charter,  Laws  1901,  p.  154, 
c.  466,  S  856,  depends  only  on  whether  he  is 
physically  and  mentally  able  to  perform  the 
duties  of  the  office  he  is  filling. — People  T.  Mc- 
Adoo (Hup.)  868. 

A  resolution  signed  by  the  alleged  president 
of  a  board  of  medical  examiners,  consisting  of 
three  physicians  appointed  to  examine  a  police 
officer,  held  wholly  insufflcieut  to  justify  the 
officer's  removal  for  disability,  under  Greater 
New  York  Charter,  I.«ws  1901,  n.  154,  c.  466, 
{  355.— People  v.  McAdoo  (Sup.)  868. 

*A  health  officer  of  a  town  was  entitled  to  the 
salary  affixed  to  his  office  so  long  as  he  was  not 
removed,  irrespective  of  whether  be  had  prop- 
erly discharged  his  duties. — People  v.  Sipple 
(Sup.)  807. 

Where  charges  against  a  member  of  the  fire 
department  of  the  city  of  New  York  involved 
the  commission  of  a  felony,  he  was  entitled  to 
the  same  presumptions  in  his  favor  as  if  the 
charge  had  been  made  against  him  in  a  crimi- 
nal court — People  v.  Sturids  (Sup.)  1046. 

On  charges  against  a  member  of  the  fire  de- 
partment m  New  York  City  for  having  urged 
members  of  the  department  not  to  appear  as 
witnesses  of  what  took  place  on  a  certain 
quarrel  between  members  of  the  department, 
evidence  considered,  and  held  merely  to  show 
advice  to  keep  away  from  the  immediate  pres- 
ence of  the  combatants  at  the  time  of  the 
quarrel. — People  v.  Sturgia  (Sup.)  1046. 

i   2.    Oontraots  In  ■«&«'*!• 

'Continued  performance  of  a  contract  between 
a  railroad  company  and  a  city  held  to  give  rise 
to  the  presumption  that  the  municipal  authori- 
ties performeci  their  duty  in  making  the  con- 
tract.—Marklove  V.  Utica,  C.  &  B.  lUCo.  (Sup.) 
795. 


*  Point  Minotatod.    8«e  ayllabna. 
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*Letter  from  secretarr  of  department  of  docks 
and  ferries  held  sufficient  revocation  of  order 
by  deputy  commissioner  of  doclcs  for  nse  of 
horse,  cart,  and  driver. — Darkin  t.  City  of 
New  York  (Sap.)  1059. 

t  3.     Pnbllo  impvoTements. 

Under  Rocliester  City  Charter,  Laws  1880,  p. 
73,  c.  14.  H  206.  206,  the  city's  riglit  to  sae 
for  local  assesBments  Held  not  lost  because  they 
have  been  added  to  the  general  city  taxes. — City 
of  Rochester  v.  Rochester  Ry.  Co.  (Sup.)  152. 

A  judgment  in  an  action  for  a  local  assessment 
payable  in  installments  held  in  proper  form. — 
City  of  Rochester  v.  Rochester  Ry.  Co.  (Snp.) 
162. 

*For  an  injury  occasioned  as  the  result  of  a 
change  in  an  existing  grade  by  the  citv  of 
Mount  Vernon,  under  Caws  1892,  pp.  304, 401,  e. 
182,  §1  168,  187,  a  property  owner  injured  there- 
by has  no  remedy  except  that  provided  in  such 
act. — Bernstein  y.  City  of  Mt.  Vernon  (Sup.) 
458. 

In  an  action  by  an  adjoining  property  owner  to 
recover  for  a  change  of  the  grade  of  a  street  in 
the  city  of  Mount  Vernon,  the  property  owner 
was  required  to  prove  that  the  proceedings  did 
not  conform  to  Laws  1892,  pp.  394,  401,  c.  182, 
${  168,  S7,  in  order  to  establish  a  prima  facie 
case. — Bernstein  t.  City  of  Mt  Vernon  (Sup.) 
458. 

Under  Laws  1883,  p.  666,  c.  490,  {  2,  author- 
izing the  construction  of  aqueduct  from  the 
Croton  river,  the  commissioners  had  power  to 
build  a  reservoir  not  in  a  direct  line  between  the 
beginning  and  end  of  the  aqueduct. — Walter 
T.  McClellan  (Sup.)  4T9. 

Under  Laws  18&3,  p.  666,  c.  490,  §  2,  and  City 
Charter,  Laws  1901,  p.  SSI,  c.  466,  {  518,  au- 
thorizing the  building  of  an  aqueduct  from 
the  Croton  river,  the  commissioners  had  power, 
in  completing  the  work,  to  construct  any  new 
work  which  was  necessary,  and  in  doing  so  to 
select  any  bid,  even  thongh  it  might  be  what  is 
termed  an  "unbalanced"  bid. — Walter  v.  Mc- 
Clellan (Sup.)  479. 

Under  Laws  1883,  pp.  674,  675,  677,  c.  490, 
U  25,  26,  27,  28,  33,  relative  to  the  construc- 
tion of  an  aqueduct  from  the  Croton  river  or 
lake  to  some  point  in  New  York,  commissioners 
held  to  have  no  i)ower  to  enter  into  a  certain 
contract— Walter  y.  McClellan  (Sup.)  479. 

In  an  action  to  enjoin  the  performance  of  a 
contract  for  a  public  improvement  the  contract- 
ors should  upon  their  application  be  made  par- 
ties.— Walter  v.  McClellan  (Sup.)  479. 

On  certiorari  to  review  a  special  assessment, 
the  court  held  authorized,  under  Code  Civ.  Proc. 
f  2140.  to  correct  the  assessment — People  ▼. 
Reis  (Sup.)  597. 

*Ad  assessment  against  certain  lots  for  a  local 
improvement  held  unjust,  within  Laws  1896,  p. 
909,  c.  747,  S  147.— People  t.  Reis  (Sup.)  697, 
601.         . 


•Property  owned  by  a  city  is  subject  to  i 
special  assessment  for  the  cotntmction  of  i 
sewer,  and  omitting  the  same  from  the  a*s>9i>, 
ment  therefor  is  prima  facie  error. — People  v| 
Reis  (Sup.)  597,  601. 

*AU  the  property  in  the  district  fixed  by  tlM 
assessor,  as  required  by  Laws  1886,  p.  IKiO.  c, 
747,  i  147,  for  the  assessment  of  properry  fi-( 
a  local  improvement,  held  assessable. — Peopl« 
V.  Reis  (Sup.)  597,  601. 

Under  Code  Oiv.  Proc.  J  2140,  the  objection 
that  the  premises  assessed  for  a  street  wt-rt 
not  benefited  held  not  available  on  certiorari  to 
review  the  assessment — ^In  re  Phelps  (Sop.i  !$>^- 

On  certiorari  to  review  a  street  a«se«sir»n! 
held  no  such  error  in  including  certain  prin^T-t' 
in  tile  assessment  district  as  to  justify  the  ('•-.i 
iu  disturbing  the  determination. — In  re  Pb».;« 
(Sup.)  862. 

On  certiorari  to  review  a  street  assessmeat 
held  no  such  error  In  the  assessraeut  as  to  jD<t  - 
fy  the  court  in  disturbing  it — In  re  Phelpi 
(Sup.)  862. 

*Rlght  to  object  to  an  assessment  for  the  rr<< 
of  a  street  improvement  because  levietl  before 
the  owner  had  been  required  to  do  the  work 
as  provided  by  Laws  18»9.  p.  1S2,  c.  12a  hiii 
waived. — ^People  ▼.  Clarke  $ap.)  1061. 

i   4.    PoUee  power  aad  resvlstlaBa. 

New  York  Building  Code,  i  lOG,  heid  not  t» 
require  trade  fixtures  used  in  a  fireproof  build- 
ing over  12  stories  high  to  be  covered  with 
metal  or  treated  with  a  process  rendering  tl-e 
same  fireproof. — City  of  New  York  v.  A.  T. 
Stewart  Realty  Ca  (Sup.)  513. 

Greater  New  York  Charter,  Laws  1901,  p.  ISS. 
c.  466,  i  411,  held  not  to  authorise  the  scjvf 
intendent  of  buildings  to  determine  that  movable 
trade  fixtures  were  a  part  of  the  permanent  cca- 
struction  of  a  building,  and  must  therefore  c<h>- 
form  to  the  requirements  of  the  building  code. — 
City  of  New  York  t.  A.  T.  Stewart  Realty  Cot 
(Sup.)  613. 

I  5.     Use  and  recnlatlon  of  pnliUo  pin* 
oes,  property,  and  irorko. 

In  an  action  for  injuries  from  being  struck 
by  an  automobile,  evidence  held  soffirient  to 
support  a  verdict  for  plaintitC — Spina  v.  New 
York  Transp.  Co.  (Sup.)  270. 

Greater  New  York  Charter,  Laws  1897,  ». 
260,  c.  378,  i  748,  as  amended  by  Laws  I<.k^>. 
p.  255,  c.  155,  giving  the  fire  insurance  pair  i 
right  of  way  over  the  streets,  held  constitutional, 
— ^Duffghe  V.  Metropolitan  St  Ry.  Co.  (Si!|>.< 
324. 

A  contractor,  constrnrting  a  tunnel  in  sr-'i 
manner  as  to  temporarily  obstruct  a  street  ia 
front  of  a  store,  held  not  liable  for  damages  re- 
sulting from  the  obstruction. — Linton  Phar- 
macy V.  McDonald  (Sup.)  675. 

A  building  which  had  stood  for  over  SOvesn 
upon  a  portion  of  a  street  held  a  monument  f^ 
tablishing  the  street  line. — Ligfaton  T.  City  cf 
Syracuse  (Sup.)  692. 


*  Point  annotated.    See  syllabas. 
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Fact  that  person  injured  while  witnessing  an 
lulawful  automobile  speed  contest  was  a  volun- 
»ry  spectator  of  such  contest  held  not  to 
nake  her  {uilty  of  contributory  negligence. — 
iohnson  v.  City  of  New  Yorlc  (Sup.)  754. 

Unlawful  rate  of  speed  of  automobile  held  the 
troximate  cause  of  an  accident. — Johnaoa  T. 
Dity  of  New  York  (Sup.)  754. 

Under  Pen.  Code,  J}  385.  666,  and  Greater 
<«ew  York  Charter,  Laws  1897,  p.  21,  c.  378, 
I  50,  as  amended  by  Laws  1901,  p.  28,  c.  466, 
ind  sections  88,  39  (Laws  1901,  p.  20,  c.  466), 
conduct  of  unauthorized  automobile  speed  trials 
in  a  public  highway  held  a  nuisance  per  se, 
tnd  everyone  connected  with  them  was  liable 
'or  resulting  i>er8onal  injuries  to  spectator. — 
Tohnaon  v.  City  of  New  York  (Sup.)  754. 

•Greater  New  York  Charter,  Laws  1001,  pp. 
127,  136,  c  466,  H  300,  315,  held  not  to  give 
Kilice  commissioner  power  to  prohibit  move- 
nent  of  any  vehicles  in  parts  of  certain  streets. 
—Peace  v.  McAdoo  (Sop.)  1039. 

I    6.    Torts. 

A  contractor  for  constructing  a  citar  subway 
leld  as  matter  of  law  not  negligent  in  leaving 
I  plank  in  a  temporary  sidewalk  1^  inches 
ibove  the  surface  of  the  adjacent  walk. — Carr 
'.  Degnon  Contracting  Ca  (Sup.)  277. 

*In  an  action  against  a  city  for  personal  in- 
uries  resulting  from  an  icy  walk,  evidence  held 
lofficient  to  take  to  the  jury  the  question  of 
tlaintiffs  freedom  from  contributory  negligence. 
—Walsh  V.  City  of  New  York  (Sup.)  540. 

'Maintenance  by  a  city  of  a  leaky  hydrant 
ield  to  charge  it  with  responsibili^  for  an  ac- 
lident  from  ice  formed  thereby. — Walsh  T.  City 
>f  New  York  (Sup.)  640. 

•Under  a  municipal  charter,  failure  of  a 
»mplaint  in  an  action  against  a  city  for  dam- 
iges  from  a  nuisance  to  allege  that  the  claim 
lad  been  presented  for  audit  held  not  to  render 
:he  compblnt  demurrable. — ^Lamay  t.  City  of 
Fulton  (Sup.)  701. 

•Fulton  City  Charter,  Laws  1002,  p.  219,  c. 
33,  8  230,  relative  to  presentation  for  audit  of 
riaims  against  a  city,  held  inapplicable  where 
:he  claim  is  of  such  a  nature  that  it  cannot  be 
presented. — Lamay  v.  City  of  Fulton  (Sup.)  703. 

•Pulton  City  Charter,  Laws  1002,  p.  166,  c. 
yS,  S  63,  subd.  3,  relative  to  claims  for  damages 
I  rising  from  the  change  of  grade  of  a  street, 
irld  inapplicable  where  the  damage  complained 
}f  is  a  continuing  nuisance,  atad  in  such  case  the 
[)roperty  owner  may  maintain  an  action  in 
?qnity  to  abate  the  nuisance. — Lamay  v.  City 
jf  Fulton  (Sup.)  70a 

•Under  General  Municipal  Law,  Laws  1802, 
p.  1740,  c.  685,  g  21,  defendant  city  held  not 
liable  for  the  destruction  of  plaintiff's  premises 
by  a  crowd. — Adamson  v.  City  of  New  York 
[Sup.)  007. 


•General  Municipal  Law,  Laws  1802,  i>.  1740, 
[>.  685,  8  21,  malcing  a  city  liable  to  a  person 
whose  property  is  destroyed  therein  by  a  mob 

*  Point  annotated. 

06  N.Y.S.— 76 


or  riot,  la  to  b«  eonstmed  fai  vletr  of  fhs  caa^ 
mon-law  definitloD  of  riot,  and  not  aceordinc 
to  Pen.  Code,  |  449,  defining  riot — ^Adamsott 
T.  City  of  New  YoA  (Sup.)   007. 

f   T.    Flsoal    manacemont,    vnblio    dobt, 
■eowrliloB,  and  tazallon. 

•Money  collected  and  paid  to  a  city  treasurer 
to  pay  a  draft  of  relator,  though  diverted  to 
other  purposes,  would  be  regarded  as  in  the 
hands  of  tiie  treasurer's  successor  applicable  to 
to  the  payment  of  inch  draft — People  v.  Owens 
(Sup.)  1064. 

MUNICIPAL  COURTS. 

See  "Courts,"  I  8. 

Amendment  of  Judgment  in,  see  "Judgment," 

f  3. 
Costs  in,  see  "Costs,"  H  1.  3,  4. 
Jurisdiction  as  affected  by  nature  or  form  of 

action,  see  "Action,"  f  I. 
Mandamus    under    Municipal    Court    act,    see 

"Mandamus,"  {  1. 
Modification   of   Judgment   of   on   appeal,   see 

"Appeal,"  I  10. 
Objections  for  purpose  of  review  6t  decisions, 

see  "Appeal."  f  S. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  {  7. 

MUTUALITY. 

In  contract,  see  "Contracts,"  I  1. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Conraea." 

NECESSARIES. 

Sm  "Husband  and  Wife,"  I  1. 

NEGLIGENCE. 

Measure  of  damages,  see  "Damages,"  i  8. 
By  partleular  classes  of  parties. 

See  "Carriers,"  »  1.  2;  "Livery  Stable  Keep- 
ers"; "Municipal  Corporations,"  t  6;  "Rail- 
roads," i  2;  "Street  Railroads,''  S  2. 

Attorney,  see  "Attorney  and  Client"  |  2. 

Employers,  see  "Master  and  Servant     H  3-0. 

OondUlonortueafxxiracularipeeleBcf  property, 
wonts,  or  macMnery.  , 

See  "Electricity";    "Highways,"  «   1;    "EaU-' 

roads,"  {  2 ;    "Street  Railroads,*'  |  2. 
Vessel,  see  "Shipping,"  {  2. 

Contributory  negftfgenoe. 


Of  passenger,  see  "Carriers,"  S  4. 
Of    person    injured    at    railroad   crossing, 
"Railroads,"  {  2. 


See  syllabns. 
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Of  penon  injared  by  wrongfal  use  of  street, 

see  "MuniciiMtl  Corporations,"  {  5. 
Of  seryant,  see  "Master  and  Servant,"  U  8>  9. 

I   1.     Acta      or      oialaaloiM      ee^stitntlnc 
BeKllceBoe. 

*A  landowner  held  not  liable  for  injuries 
to  a  child  from  a  fall  of  a  pile  of  stones  oa  his 
premises. — Kane  t.  Erie  R.  Co.  (Sup.)  810. 

*Dock  company  held  not  liable  for  injuries 
to  longshoreman  injured  while  walking  on  dock. 
— Oats  V.  New  York  Dock  Co.  (Sup.)  8ia 

*Act  of  owner  of  land  in  permitting  public 
to  use  the  same  as  a  crossing  held  not  to  impose 
on  contractor  excavating  on  the  land  the  duty 
of  guarding  the  excavation. — Crimmins  v.  Unit- 
ed Engineering  &  Contracting  Co.  (Sup.)  1032. 

Person  who  is  given  temporary  control  of  a 
sidewalk  cannot  delegate  his  duty  of  maintain- 
ing the  sidewalk  in  a  reasonably  safe  condition 
to  an  independent  contractor. — Lubelsky  v. 
Silverman  (Sup.)  10S6. 

I  2.     OoatrlbntoxT  negllKeaoe. 

*Any  negligence  of  driver  of  express  wagon 
held  not  imputable  to  person  riding  in  the  wagon 
and  injurea  in  collision  between  wagon  and  a 
car. — Penna  v.  Interurban  St.  Ry.  Co.  (Sup.) 
206. 

*One  who  had  opportunity  to  get  ont  of  the 
way  of  a  slowly  approaching  truck,  but  stood 
still  and  was  injured,  held  guilty  of  contributory 
negligence. — Luzzi  v.  Charles  B.  Haff  Oo. 
(Sup.)  456. 

I  3.     Aotioaa. 

In  an  action  against  the  proprietor  of  a  store 
for  injuries  to  one  who  slipped  and  fell  on  a 
stairway  in  iJie  store,  evidence  held  insufficient 
to  authorize  a  verdict  for  plaintiff. — Reeves  v. 
Fourteenth  Street  Stor«  (Sup.)  448. 

*In  an  action  against  a  contractor  for  in- 
juries caused  by  falling  into  an  excavation  made 
by  it,  recovery  denied  under  the  pleadings  and 
proof. — Crimmins  y.  United  Engineering  &  Con- 
tracting Co.  (Sup.)  1032. 

*An  injury  caused  to  a  pedestrian  by  the 
fall  of  a  portion  of  a  shed  erected  in  the  course 
of  defendant's  building  operations  over  a  side- 
walk is  within  the  doctrine  of  "res  ipsa  loqui- 
tur."—Lubelsky  V.  Silverman   (Sup.)   1056. 

NEGOTIABLE  INSTRUMENTS. 

Bee  "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trial,"  {  1. 
Ground  for  new  trial  in  criminal  prosecution, 

see  "Criminal  Law,"  |  4. 

NEW  TRIAL 

In  action  for  injuries  from  use  of  highway,  see 
"Highways,"  i  1. 


In  criminal  prosecutions,  see  "Criminal  Law.' 

I  4. 
Opening  or  vacating  judgment,  see  "Jadgmatt," 

I  4. 

(    1.    Gronnda. 

•New  trial  on  the  ground  of  newlx-diacovEti 
evidence  should  have  beoi  granted. — ^Popadias 
V.  Manhattan  Ry.  Go.  (Sup.)  913,  914. 

*Defendaftt,  notified  to  produce  checks,  kfU 
not  entitled  to  new  trial  for  surprise  at  pIiiD- 
tifTs  evidence  as  to  such  checks  which  he  <^~i 
not  produce. — Lederer  v.  Hannes   (Sap.)  ICn 

I  2.    ProoaedlBKa  to  proomro  wuivr  -trial. 

*An  order  setting  aside  a  verdict  ats  agnin- 
the  weight  of  the  evidence  should  be  grant*! 
only  upon  condition  that  the  moving  party  pt; 
the  costs. — <)a8ner  v.  New  York  City  By.  Cft 
(Sup.)  257. 

NEXT  OF  KIN. 

See  "Descent  and  Distribation." 

NOMINATION. 

For  office,  see  "Elections,"  |  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsait.'* 
On  trial,  see  "Trial,"  |  3. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notas.** 

NOTICE. 

Necessity  of  notice  for  vacation  of  Injunctioa 
order,  see  "Injunction,"  8  4. 

Of  particular  facta,  acta,  «r  proeeeMngt. 

See  "Lis  Pendens." 

Action  or  process,  see  "Process,"  |  1. 

Adverse  possession  by  tenant  in  common,  aee 

"Toiancy  in  Common,"  g  1. 
Application  for  appointment  of  administrator. 

see  "Executors  and  Administrators,"  §1. 
Application  for  removal  of  trustee,  see  'trusts." 

iS. 
Arrival  of  goods  shipped,  see  "Carriers,"  {  1. 
Entry   of  judgment   permitting   witbdrawal  of 

pleading,  see  "Pleading,"  S  7. 
Loss  insured  against,  see  "Insurance,"  {  5. 
Meeting  of  county  board,  see  "Counties,"  |  1. 
Nonpayment   or    protest   of   bill    or    note,  «e 

"Bills  and  Notes,"  {  3. 

Notice  to  particular  clatte*  of  porMet. 
Trustees,  see  "Trusts,"  |  6. 


NUISANCE. 

Change  of  street  grade  as  nuisance, 
ipal  Corporations,"  {  6. 


:  "Munie- 


*  Point  annotated.    See  syllabas. 
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In  streets,  see  "Municipal  Corporations,"  (  6. 
Handamna  to  c<Hnp«I  abatement,  aee  "Manda- 
mus." I  2. 

t    1>    FrlTate  anlsanoeB. 

Permanent  injunction  to  compel  closing  of 
works,  costing  $650,000,  because  of  injury  to 
rental  value  of  the  amount  of  $25  of  adjoining 
property,  would  not  be  granted. — Bentley  v. 
Empire  Portland  Cement  Co.  (Sup.)  831. 

I  2.    Fnblie  Bniaanoea. 

'Public  nuisance  defined. — Johnson  r.  City  of 
New  Xork  (Sup.)  T54. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitntional  Law,"  I  2. 

OBSTRUCTIONS. 

Of  street,  see  "Municipal  Corporations,"  f  6. 
Of  water  coarse,  see  "Waters  and  Water  Cours- 
es." IL 

OFFICERS. 

Mandamos,  aee  "Mandamus,"  i  2. 

Particular  classes  of  ofHeen. 

See  "Judges";  "Justices  of  the  Peace";  "Be- 
ceivers";    "Sheriffs  and  Constables." 

Corporate  officers,  see  "Corporations,"  |{  2-4. 

Countj;  officers,  see  "Counties,"  §  1. 

Mnnicipal  officers,  see  "Municipal  Corpora- 
tions,^' I  1. 

Of  insurance  company,  see  "Insurance,"  {  1 

School  officers,  see  Schools  and  School  Dis- 
tricts," {  1. 

i  1. 


qnallfleatlon,     and 


Avpotatment, 
tMtare. 

Relator  in  mandamus  proceedings  seeking  to 
regain  an  office  Aeld  not  entitled  to  claim  that 
be  is  a  de  facto  officer. — People  r.  McAdoo 
(Sap.)   862. 

OPEN  AND  CLOSE. 

See  rrrial,"  I  1. 

OPENING. 

Judgment,  see  "Judgment,"  SI  1,  i. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  %  0. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  3. 

ORDERS. 

See  "Bills  and  Notes,"  |  1. 

Condosiveness  of  order  in  prior  proceeding  on 

subsequent  action  for  false  imprisonment,  see 

"False  Imprisonment,"  I  1. 


For  publication  of  process,  aee  'Troceaa,"  U 

For  reference,  aee  "Reference,"  |  1. 
Review  of  appealable  ordera,  aae  "Appeal." 

PARDON. 

Qualification  of  pardoned  convict  to  act  aa 
ezecator,  aee  "Executors  and  Administrators." 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward" ;  "Infants." 
Agency  of  child  for  parent,  see  "Principal  and 

Agent,"  I  2. 
Measure  of  damages  for  injuries  to  child,  aee 

"Damages,"  |  8. 

PAROL  EVIDENCE 

In  dvil  actions,  see  "Evidence,"  (  8. 

PARTICULARS. 

BiU  of,  aee  "Pleading,"  |  8. 

PARTIES. 

Admiaalons  aa  evidence,  see  "Ehridence,"  |  4. 
Effect  of  determination  on  appeui  as  to  parties 

not  appealing,  see  "Appeal,^'  |  10. 
Interpleading,  see  "Interpleader." 
Persona  concluded  by  Judgment,  see  "Judgment." 

S  8. 

In  aeUans  ty  or  against  porMoutor  cloaaes  <tf 

■parties. 
See  "Executors  and  Administrators,"  f  T. 

m  particular  acttona  or  proceedtnff*. 

For  accounting  by  personal  representative,  aee 
"Exectttora  and  Administrators,"  }  8. 

For  acoonnting  by  trustee,  see  "Trusts,"  |  6. 

On  administration  Iwnd,  see  "Executors  and 
Administrators,"  {  9. 

On  appeal,  see  "Appeal,"  {  2. 

To  voirtAeviar  classes  af  oonoeyanoes,  oontraots, 

or  transactions. 
See  "Usury,"  |  1. 

{    1.    PUlBtllTs. 

Where  a  judgment  against  an  administrator 
was  assigned  to  plaintiff,  he  was  required  to 
bring  all  proceedings  for  the  enforcement  there- 
of in  his  own  name  as  the  real  party  in  interest. 
under  Code  Civ.  Proc.  H  449,  1909. — Bamberger 
T.  American  Surety  0>.  (Sup.)  665. 

I  S.     Defects,    objeotioaa,    and    amend« 
ment. 

*Bv  the  expreas  provlaions  of  Code  Civ.  Proc. 
{  488,  a  defect  of  parties  appearing  on  the  face 
of  the  complaint  may  be  taken  advantage  of 
by  demurrer. — Rose  T.  Merchants'  Trust  Co. 
(Sup.)  946. 


*  Point  annotated.    Bee  syllalras. 
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*B7  th«  «ipreH  provisions  of  Code  Civ.  Fioc. 
I  498,  «  iattct  of  partiw  not  appeuins  on  the 
face  of  the  complaint  la  to  be  taken  advantage 
of  by  anawar<— Bom  ▼.  Merohanta*  Troat  Oo. 
(Sop.)  946. 

*By  the  ezpTCM  provisions  of  Code  Civ.  Prac. 
(  499,  a  defect  of  parties  not  taken  advantase 
of  by  demurrer  or  answer  is  waived. — ^Roae  v. 
Merchants'  Tmst  Co.  (Sap.)  04& 

PARTITION. 

I    1.    Aetloma  f«r  partltloB. 

Under  Code  Civ.  Proc.  {  1678,  failure  to  make 
known  that  property  sold  at  partition  sale  was 
subject  to  a  reetrietive  covenant  held  to  entitle 
the  purchaser  to  be  relieved  from  hia  purchase. 
— Conlen  v.  Riser  (Sup.)  666. 

Where  the  will  under  which  infant  co-tenants 
claim  requires  judicial  construction,  partition 
may  be  decreed  aa  against  sudi  co-tenants,  al- 
though their  immediate  ancestor  derived  her  es- 
tate under  a  will  containing  a  power  of  sale. — 
Hayden  v.  Sugden  (Sup.)  681;  Sam*  T.  Ar- 
nold, Id. 

PARTNERSHIP. 

See  "AsKKsiations." 

Necessity  of  partnership  accoonting  as  condition 
preceduit  to  detennination  of  fraudulencr 
of  conveyance,  aee  "Fraudulent  Conveyances, ' 

i  2- 

Testimony  as  to  transactions  with  deceased 
partner,  see  "Witnesses,"  {  1. 

I    1.    Tlie  relatfon. 

In  an  action  on  notes  indorsed  by  a  firm,  cer- 
tain evidoice  held  not  conclusive  of  defendant's 
membership  in  the  flim. — ^Bernstein  v.  Cahen 
(Sup.)  209. 

t  S.    Rlshts  mmi.  tUMlUlM  ••  to  thtod 
peraoaa. 

In  an  action  on  notes  indorsed  by  a  firm,  cer- 
tain evidence  held  competent  to  prove  a  dissolu- 
tion of  the  firm  before  execution  of  the  notes. — 
Bernstein  v.  Cahen  (Sup.)  209. 

On  assignment  of  firm  property  for  benefit  of 
creditors,  partnership  assets  held  not  liable  for 
debt  of  incUvidnal  partner. — In  re  HalkMSk  (Ca 
Ct)    106. 

PART  PAYMENT. 

Within  statnte  of  limitations,  see  "Iiimltation 
of  Actions,"  {  2. 

PASSENGERS. 

See  "Carriers,"  ti  2-6. 

PATENTS. 

{    1.    Title,  coiiTeyanees,  sad  eontracts. 

A  peratyi  selling  the  right  to  make  and  sell 
a  patented  article  held  entitled  to  recover  on 


the  contract  for  the  royaltiea  for  articles  vuik 
and  sold  by  defendant  pending  an  appeal  froa 
a  judgment  canceling  oie  contract  of  sale  far 
breach  on  its  part— Bennett  t.  Iron  (Sad  MU- 
Co.  (Sup.)  968. 

PAYMENT. 

Jnrlsdlctlon  of  Monidpal  Court  of  actioii  to 

recovw   payments    iiMda    under    dnreas.   see 

"Courts,''^!  8. 
Of  claims  against  estate  of  decedent^  see  "Ei- 

ecntors  and  AdmlniatratorB,"  |  6. 
Of  costs,  see  "Costs,"  f  4. 
Of  mortgage  debt,  see    Mortgages,"  f  4. 
Part    payment    within    statute    of    Umitati«B& 

see  'n:iimltation  of  Actions,"  |  2. 

f  1.     XaooTery  of  ymgrnitmia. 

'Payment  of  an  execution  to  a  marshal  by  t 
third  person  held  voluntary  and  not  recoverable. 
— ^Herald  Square  Cloak  ft  Suit  Co.  t.  Boca 

(Sup.)  189. 

Fact  tiiat  payments  oa  a  contract  are  aiadr 
under  peril  of  a  sale  of  collateral  in  case  at 
d^ault  held  not  to  constitnte  duress  in  makiiif 
the  payments. — Buck  v.  Honghtaling  (Saii.1 
1034. 

Where  collateral  la  pledged  pa  secare  the  pay- 
ment of  money,  the  burden  is  on  the  pledgor  to 
show  that  payments  aoade  bj^  him  are  extortetl 
from  him  by  threat  of  an  illegal  sale  of  the 
collateral. — Buck  v.   Honghtaling   (Sapt)   I03i 

PENALTIES. 

Former  judgment  as  bar,  see  "Jndgmoit,*  {  S. 
Under  contracts,  see  "Damages/'  {  2. 
Violation  of  Sunday  laws,  see    Saadax>* 

PENDENCY  OF  ACTION.  | 

Effect  as  to  property  involved,  aea  Tils  Pcb-    { 
dens." 


PERJURY. 


i  1. 


Offenaaa    and  vesponslMUty  <k«>^ 
for. 

*Making  a  false  affidavit  by  one  justifying  u 
surety  on  ball  bond  hdd  to  constitute  perjury.— 
People  V.  Froelich  (Sup.)  488. 

I  2.    ProaeontloB  and  ynnlalunoni. 

On  a  charge  of  perjury,  evidence  conaidend. 
and  Aeld  insufficient  to  show  perjury. — PeopI« 
v.  Sturgis  (Sup.)  1046. 

•In  order  to  convict  of  perjury,  the  evidecc* 
must  be  at  least  strongly  corroborative  of  the 
testimony  of  accusing  witness. — ^People  t.  Stur- 
gis (Sup.)  1046. 

PERPETUITIES. 

Effect  of  illegal  suspension  of  i>ower  of  aBeca- 
tion  by  some  of  provisions  <A  instrument  oo 
validity  of  rest  of  provisions,  see  "Trusts," 
i  1 ;   ''Wills,"  {  4. 


*  Point  annotated.    See  syllabns. 
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*A  pow«r  of  fsale  !n  a  will  creating  a  trust 
to  continue  for  more  than  two  lives  in  being,  in 
violation  of  Real  Property  Liaw,  Laws  1896, 
p.  565,  c.  547,  i  32,  does  not  take  the  trust 
out  ot  the  statute  where  the  proceeds  remain 
subject  to  the  trust — Hayden  t.  Sugden  (Sop.) 
<>S1;   Same  t.  Arnold,  Id. 

*A  provision  tor  the  accumulation  of  income 
of  a  trust  fund  for  a  child  until  he  reaches 
the  age  of  25  years  is  good  during  the  minority 
of  the  child.— Hayden  t.  Sugden  (Sup.)  681; 
Sanae  t.  Arnold,  Id. 

Where  a  proposed  estate  cannot  be  created  by 
direct  devise  without  suspending  the  power  of 
alienation  for  more  than  two  lives  in  being,  in 
violation  of  Real  Property  Law,  Laws  1886,  p. 
56o,  c.  547,  i  32,  it  may  not  be  created  through 
the  intervention  of  a  power. — Hayden  t.  Sug- 
den (Sup.)  681 ;  Same  v.  Arnold,  Id. 

Where  an  estate  may  in  a  certain  contin- 
gency vest  within  the  period  of  two  lives  in 
being,  as  required  by  Real  Property  Law,  Laws 
1896,  p.  565,  c.  547,  8  32,  the  trust  can  be  up 
held  only  in  case  the  uncertainty  ceases  within 
the  statutory  period. — Hayden  v.  Sugden  (Sup.) 
681 ;  Same  v.  Arnold,  Id. 

Devise  In  trust  held  to  suspend  power  of 
alienation  beyond  period  permitted  by  Real 
Property  Law,  Laws  1896,  p.  565,  c.  547,  i  32. 
— Hayden  v.  Sugden  (Sup.)  681;  Same  v.  Ar- 
nold. Id. 

Provisions  of  a  will  held  to  oCFend  against 
Personal  Property  Law,  Laws  1897,  p.  507,  c. 
417,  {  2,  prohibiting  suspension  of  alienation  -for 
more  than  two  lives  in  being. — In  re  Perry 
(Sur.)  879;  In  re  Avery's  Estate,  Id. 

PERSONAL  INJURIES. 

See  "Negligence." 

Bill  of  particulars,  see  "Pleading,"  {  6. 

Caused  by  animals,  see  "Animals." 

Caused    by   operation    of   street   railroad,   see 

"Street  Railroads,"  |  2. 
Expert  testimony,  see  "Evidence."  {  9. 
Instructions  to  jury,  see  "Trial,    g  4. 
Measure  of  damages,  see  "Damages,"  {  3. 
Pleading,  evidence  and  assessment  of  damages, 

see  "Damages,"  {  4. 
Review  of  verdict,  see  "Appeal,"  %  8. 
To  employe,  see  ''Master  and  Servant,"  |{  3-8. 
To  licensee,  see  "Railroads,"  §  2. 
To  passenger,  sec  "Carriers,"  SS  3,  4. 
To   traveler  on  highway,  see     Municipal  C!!or- 

porations,"  g§  5,  6. 
To  traveler  on  highway  crossing  railroad,  see 

"Railroads,"  {  2. 


PETITION. 

For  nomination  for  office,  see  "Elections,**  |  1. 
For  removal  of  county  seat,  see  "Counties,"  J  1. 
For   sale   of   property   belonging   to   decedent's 

estate,  see  ''Executors  and  Administrators," 

16- 


PHYSICIANS  AND  SURGEONS. 

As  expert  witneeaea,  see  "Svidenoe,"  |  9. 

Bill    of   particulars   of   moneys   expended    for 

medical  attention,  see  "Pleading,"  |  6. 
Privileged    communications,    see    "Witnesses," 

Railroad  physician  aa  fellow  servant  of  opera- 
tive, see  "Master  and  Servant,"  |  0. 

PLEA. 

In  civil  actions,  see  "Pleading,"  J  2. 
In  criminal  prosecution,  see  "Criminal  Law," 
I  2. 

PLEADING. 

Amendment  of  aa  affecting  limitations,  see 
"Limitation  of  Actions,"  {  1. 

Applicability  of  instructions  to  pleadings,  see 
"Trial,"  {  4. 

Presentation  of  objections  to  for  imrpose  of 
review,  see  "Appeal,"  t  3. 

Proper  mode  oi  taking  advantage  ot  defect 
of  parties,  see  "Parties,"  |  2. 

Review  of  discretionary  rulings,  see  "Appeal," 
§g  7-10. 

Supplemental  pleading  pending  appeal,  see  "Ap- 
peal," f  4. 

AUegaUont  at  to  particular  facta,  acta,  or 
tra/MootUms, 

See  "Judgment,"  {  9;  "Damages,"  |  4;  "Stat- 
utes," I  3;  'Tlsury,"  i  1. 

Adequacy  ot  legal  remedy  as  a  defense  in  equity, 
see  "Equity,''  $  1. 

Failure  to  secure  license  as  a  defense  in  action 
for  plumber's  services,  see  "Licenses,"  |  1. 

Presentation  of  claim  against  city,  see  "Munic- 
ipal Corporations,"  |  6. 

Statute  of  frauds,  see  "Frauds,  Statute  of,"  i  5. 

In  actions  by  vr  asaiiMt  porNcuIar  cUuiet  iff 
partiea. 

See  "Carriers,"  |  1;  'Landlord  and  Tenant," 
t  6;  "Master  and  Servant,"  |  1;  "Munic- 
pal  Corporations,"  $  6;  "Railroads,"  g  2. 

Trustees,  see  "Trusts,"  S  &• 

In  particular  acttont  or  prooeedingt. 

See  "Equity,"  |  1;  "Forcible  Entry  and  De- 
tainer?' §  1;  "Libel  and  Slander,"  I  8; 
"Negligence,"  8  8;    "Replevin,"  8  1. 

Condemnation  proceedings,  see  "Ebiinent  Do- 
main," 8  2. 

For  accounting  by  trustee,  see  'Trusts,"  i  5. 

For  breach  of  contract,  see  "Contracts,"  8  5. 

For  injuries  by  fire,  see  "Railroads,"  |  2. 

For  rent,  see  ''Landlord  and  Tenant,"  8  5. 

For  sale  of  property  belonging  to  decedent's 
estate,  see  ^'Executors  and  Administrators," 
8  6. 

For  wrongful  discharge  of  servant,  see  "Master 
and  Servant,"  8  !• 

For  wrongful  dissection,  see  "Dead  Bodies." 

Indictment  or  criminal  information  or  com- 
plaint, see   "Indictment  and   Information." 
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On  adzainlitration  bond,  aee  "Blxecatois  and 
AdminlBtrators,"   {   9. 

On  insurance  nolicy,  see  "Insarance,"  |  6. 

Petition  for  remoTal  of  county  a«at,  see  "Coon- 
ties,"  {  1. 

I    1.    Form  ttni  allegationa  la  seneral. 

An  allegation  in  an  answer  held  a  mere  con- 
clusion of  law,  requiring  no  reply. — ^Voisin  r. 
Mitchell  (Sup.)  886. 

•Averments  that  defendant  is  "indebted"  to 
plaintiff  for  rent  for  certain  months,  and  is  "in- 
debted" in  a  certain  sum  for  telephone  mes- 
Rages,  are  mere  conclusions  of  law. — Nealis  r. 
Marks  (Sup.)  740. 

f   2.    Ple»   or   answer,   cross    eompialnt, 
and  KBdaTlt  of  def  easo. 

An  affirmative  allegation  to  the  effect  that 
certain  facts  did  not  exist  is  equivalent  to  a 
denial  that  they  did  exist — Cilley  v.  Preferred 
Ace.  Ins.  Co.  (Sup.)  282. 

An  answer  held  bad,  either  under  Code  Civ. 
Proc.  I  5(X),  declaring  what  an  answer  shall  con- 
tain, or  under  section  498,  authorizing  the  plead- 
ing in  specified  cases  of  the  grounds  of  demurrer 
specified  in  section  488.— Jaclcson  v.  Savage 
(Sup.)  366. 

Where  plaintiff  in  a  suit  to  follow  proceeds 
of  alleged  trust  funds  into  land  makes  the 
vendee  of  the  land  a  party,  such  vendee  may 
set  up  his  equities  and  ask  for  affirmative  re- 
lief against  hia  codefendants. — Darragh  t.  Rowe 
(Sup.)  666. 

i  3.    Baplleatloa    or    reply    and    aabse- 
quemt  plaadlacs. 

An  answer  alleging  new  matter  held  to  set  up 
no  defense  requiring  a  reply. — Voisin  t.  Mitch- 
ell (Sup.)  386. 

I  4.     Demurrer  or  exeeptlen. 

*A  demurrer  to  a  counterclaim  on  the  ground 
that  it  is  not  of  the  character  specified  in  Code 
Civ.  Proc.  i  501.  held  sufficient — Kneeland  v. 
Pennell  (Sup.)  403. 

*A  demurrer  to  an  answer  to  a  complaint 
which  states  no  cause  of  action  is  bad. — ^Dar- 
ragh T.  Rowe  (Sup.)  666. 

A  second  demurrer  to  an  answer,  bad  for 
insufficiency  in  form,  held  regardable  as  mere 
surplusage  where  plaintiff's  first  demurrer  was 
good. — Bates  v.  Delaware,  L.  &  W.  R.  Co. 
(Sup.)  711. 

*A  demurrer  to  an  answer,  setting  up  a  de- 
fense in  two  separate  subdivisions,  held  not  ob- 
jectionable in  form  as  demurring  to  each  of 
said  subdivisions. — Bates  v.  Delaware,  L.  &  W. 
R.  Co.  (Sup.)  711. 

f  5.    Amended  and  supplemental  plead- 
ings and  repleaider. 

The  court  may  permit  a  complaint  stating  a 
cause  of  action  to  recover  under  a  contract  to 
be  amended  bo  as  to  state  a  cause  of  action  to 
recover  for  a  breach  of  the  same  contract. — 
Dunhun  v.  Hastings  Pavement  Co.  (Sup.)  313. 


•Amendment  of  complaint  allowed  only  <n 
payment  of  coats. — Dtmluun  t.  Hastings  Fake- 
ment Co.  (Sup.)  313. 

Complaint  held  amendable,  after  rerdict  t> 
conform  to  proof  as  to  law  of  another  state.— 
Audley  v.  Townsend  (Sup.)  439. 

Where  the  terms  which  could  be  imposed  by 
the  Municipal  Court  as  a  condition  to  the  alla«- 
ance  of  a  motion  to  amend  plaintiff's  complaint 
were  inadequate,  it  was  not  an  abuse  of  tb* 
court's  discretion  to  deny  the  motion. — Tober  t. 
Schaefer  (Snp.)  470. 

•Under  Code  Civ.  Proc.  !  544,  allowance  of 
supplemental  complaint  alleging  additional  focB 
does  not  involve  a  determination  ttiat  such  facCi 
entitle  plaintiff  to  different  relief. — Ccntr»'. 
Trust  Ca  v.  West  India  Imp.  Co.   (Sap.)  51f. 

Delay  in  moving  for  permission  to  serve  t 
supplemental  pleading  held,  under  the  circom- 
stances,  not  to  amount  to  such  laches  as  cc 
preclude  relief. — Ontral  Trust  C3o.  v.  West 
India  Imp.  Co.  (Sup.)  519. 

•Mere  delay  in  moving  to  be  permitted  to  serrr  | 
a  supplemental  pleading  held  not  to  defeat  th' 
application,  unless  it  appears  that  the  delaj 
has  caused  a  substantial  injury  to  some  party  to 
the  action. — Central  Trust  Co.  y.  West  India 
Imp.  (>>.  (Sup.)  619. 

Under  Code  Civ.  Proc.  !  544,  plaintiff  heU 
entitled  to  file  a  supplemental  complaint — 
Central  Trust  Ca  y.  West  India  Imp.  Co. 
(Sup.)  619. 

I  d.    BUI  of  partlenlars  and  eopy  of  ae- 

eonnt. 

A  defendant  moving,  after  answering,  for  an 
order  for  a  lull  of  particulars,  need  not  com^ 
with  Practice  Rule  23,  and  aver  in  his  movin; 
affidavit  that  he  fully  stated  the  case  to  his 
counsel. — ^Worden  y.  New  York  CJity  Ry.  Co. 
(Sup.)  180. 

Provitfon  in  an  order  directin«r  a  bill  of  par- 
ticulars Md  not  improper. — Worden  y.  New 
York  City  Ry.  Co.  (Sup.)  180. 

In  an  action  for  damages  for  unlawful  sale  of 
plaintiff's  stock  by  his  brokers,  defendants  keU 
not  entitied  to  a  bill  of  particulars  of  the  pur- 
chases and  sales  claimed  to  be  tmauthoriaed. — 
Fickinger  y.  Ives  (Sup.)  896. 

Where  plaintiff  is  entitled  to  an  accounting, 
defendant  must  file  the  account,  and  plaintiff 
may  not  properly  be  required  to  furnish  a  bill  of 
particulars. — Fickinger  v.  Ives  (Sup.)  396. 

•Whether  a  plaintiff  should  serve  a  bill  of  par- 
ticulars must  be  determined  by  an  examination 
of  the  complaint,  and  does  not  depend  on  the  &c: 
that  defendants  have  served  a  bill  of  particolan 
of  a  counterclaim  contained  in  their  answer. — 
Fickinger  y.  Ives  (Snp.)  896. 

In  action  for  injuries,  a  portiwi  of  an  order 
for  bill  of  particulars  requiring  a  statement  a< 
to  moneys  paid  out  for  medical  attention  h^i 
erroneous. — Levy  v.  New  York  City  Ry.  Ca 
(Sup.)  399. 


•Point  annotated.    Bee  ■jrllalms. 


Digitized  by 


Google 


INDBX. 


1207 


In  an  acrion  for  Injarles,  a  bill  of  partlcalan 
requiring  a  statement  as  to  how  louj;  plaintiff 
liad  been  kept  from  worlc,  the  nature  of  the 
business,  etc..  held  proper. — Levy  v.  New  York 
City  Ry.  Co.  (Sup.)  389. 

*In  an  action  on  an  underwriting  agreement, 
etc.,  plaintiff  held  entitled  to  a  bill  of  particulars 
Slating  certain  facts  with  reference  to  the  im' 
proper  issuance  of  certificates  acquired  by  plain- 
tiff, and  the  person  in  plaintiff's  employ  who  bad 
notice  thereof. — Knickerbocker  Trust  Co.  r. 
Packard  (Sup.)  412. 

•In  an  action  against  a  steamship  company  for 
loss  of  a  passenger's  trunk  delivered  to  it  in  a 
foreig;n  port,  affidavits  in  support  of  defendant's 
motion  for  a  bill  of  particulars  held  insufliRient. 
— Canonico  t.  Ounard  S.  S.  Ca  (Sup.)  499. 

'Defendant  in  an  action  for  death  of  an  em- 
ploy6  from  explosion  of  an  engine  held  entitled 
to  a  bill  of  particulars  as  to  the  defects  in  the 
engine. — Tleslin  T.  Lake  Chaplain  &  H.  R.  Co. 
(Sup.)  761. 

{   7.    Fillnc,  serTlee,  and  wltlidrsw*L 

•A  notice  of  entry  of  a  new  judgment,  giving 
plaintiff  leave  to  withdraw  his  demurrer  within 
10  days  after  service  of  a  copy  of  the  judgment 
with  notice  of  entry  thereof,  hdd  insufficient 
to  set  running  the  plaintiff's  10  days  within 
which  to  pay  the  cost  and  withdraw  th«  de- 
murrer.— ^Xudor  ▼.  Ebner  (Sup.)  392. 

I  8.     MotloBS. 

A  motion  to  dismiss  the  .complaint  on  the 
groond  that  it  does  not  state  a  cause  of  action 
admits  the  allegations  of  the  complaint — RoUi- 
man  v.  Koeower  (Sup.)  268. 

The  granting  or  denying  of  a  motion  to  strike 
a  paragraph  of  the  petition  is  discretionary,  but 
the  power  of  striking  out  should  be  used  with  re- 
luctance and  caution. — In  re  City  of  New  York 
(Sup.)  564. 

*A  motion  to  strike  out  a  defense  which  Is 
complete  in  itself,  as  irrelevant,  will  be  denied, 
though  the  defense  is  insufficient. — Noval  t. 
Haug  (Snp.)  70& 

Allegations  of  an  answer  In  support  of  which 
evidence  would  not  be  admitted  on  the  trial  will 
be  stricken  out  on  motion, — Noval  t.  Hang 
(Sup.)  708. 

I  0.     Issues,  proof,  and  Tariaaee. 

Variance  from  bill  of  particulars  held  not  a 
variance  from  the  complaint,  since  the  bill  of 
particnlan  was  no  part  of  the  complaint— 
Sichel  V.  Baron  (Snp.)  186. 

f  10.  Defsots  and  obJeetloBS,  walvevi  and 
aider  by  Terdlot  or  Judgment. 
•Under  Code  Civ.  Proc.  i  499,  a  defendant 
held  not  to  waive  an  objection  to  the  sufficiency 
of  the  complaint  to  state  a  cause  of  action. — 
Jackson  ▼.  Savage  (Sup.)  866. 

'Demurrer  to  counterclaim  on  ground  that  it 
did  not  state  a  cause  of  action  hUeld  untenable, 
though  counterclaim  was  dnplicitous. — ^Knee- 
land  V.  Pennell  (Sup.)  403. 


*In  an  action  tor  fnjnriea,  permitting  the 
admission  of  certain  evidence  held  not  to  consti- 
tnte  a  consent  to  the  litigation  of  a  new  issne 
of  negligence. — Crimmins  v.  United  Engineering 
&  Contracting  Co.  (Snp.)  1032. 

PLEDGES. 

To  secure  payment  of  money,  see  "Payment^" 

PLUMBERS. 

See  "Licenses,"  |  1. 

POLICE. 

See  "Municipal  CorTiorationB,"  S  1, 
Mandamus    to  compel   reinstatement  of  police 

officer,  see  "Mandamus,"  {  2. 
Searches  by,   see   "Searches   and   Seizures." 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 
i  4. 

POLICY. 

Of  insurance,   siee  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "mectionB." 

POSSESSION. 

See  "Adverse  Possession." 

Effect  of  In  forcible  entry  and  detainer,  see 
"Forcible  Entry  and  Detainer,"  |  1. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," {  4. 

POWERS. 

Creation  of  perpetuity  by,  see  "Perpetuities." 
Of  attorney,  see  "Principal  and  Agent" 

PRACTICE. 

Procedure  of  particular  courts,  see  'Klionrts." 
Prosecution   of   actions   in   general,   see    "Ac- 
tion," I  2. 

In  varUcular  cMl  acMons  or  proceeMngs. 

See  "Habeas  Corpus,"  {  1;  "Interpleader"; 
"Replevin." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  {  8. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," {  2. 

Particular  proceeMngs  fn  aeUont 

See  "Abatement  and  Revival" ;  "Continuance"; 
"Costs";  "Damages,"  {  4;  "Depositions"; 
"Dismissal  and  Nonsuit" ;  "Evidence" ;  "Exe- 
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cntlon";  "Jndgmait":  "Jvrj";  "Limitation 
of  ActlouB" ;  "Partle*" :  "Pleading" ;  "Pro- 
oew";  "Reference";  •'Stlpulationa" ;  "Trri- 
•1";   "Venne." 

Nonsuit,  see  "Trial,"  |  3. 

ParUcuiar  remeMe*  in  or  tncUtent  to  actUma. 

See  "Attachment" ;  "Discovery" ;  "Injunction" ; 

"Receivers." 
Search  varrant,  see  "Searches  and  Seisures." 

Procedumin  criminal  pnweeutlons. 

See  "Criminal  Law." 

Procedure  in  exercise  of  tpeotai  jurUMctUm*. 

In  equity,  see  "£k]uity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
i  1. 

Procedure  on  revtew. 

See  "Appeal";  "Certiorari,"  |  1;  "New  Trial." 

PREFERENCES. 

E}ffect  of  proceedings  in  t>ankruptcy,  see  "Bank- 
ruptcy,'' t  !• 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal," i  8. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  {  2. 

PRESENTMENT. 

By  grand  jury,  see  "Indictment  and  Informa- 
tion." 
Of  bill  or  note,  see  "Bills  and  Notes,"  f  8. 
Of  claims  against  cities,  see  "Municipal  Cor- 

rtrations,"  i  6. 
claims  against  estate  of  decedent,  see  "Bz- 
ecntors  and  Administrators,"  §  5. 


PRIMARY  ELECTIONS. 

See  "BlecUons,"  |  1. 

PRINCIPAL  AND  AGENT. 

"Brokers" ; 
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"Tac- 


See  "Attorney  and  Client"; 

tors." 

Corporate  agents,  see  "Corporations,"  ${  3,  4. 
Insurance  agents,  see  "Insurance,"  {  2. 

I    1.     Tbe  relation. 

Evidence  held  sufficient  to  show  that  defend- 
ant in  forcible  entry  ^nd  detainer  proceedings 
in  his  relation  to  the  premises,  acted  as  agent 
for  another. — Jacob  t.  Town  of  Oyster  Bay 
(Sup.)  620, 


A  aon%  authority  to  purchase  goods  on  tbc 
credit  of  bis  father  held  special,  and  limited  to  i 
single  purcha8e.^-Cohen  v.  MincoS  (Sup.)  411. 

*In  an  action  to  recover  commissioBs  uai-^ 
contract  with  an  agent,  plaintiff  k«l<i  bound  tt 
prove  both  the  fact  of  agency  and  authority  to 
make  the  agreement — Arbesfeld  v.  Tanenbaos 
(Sup.)  424. 

*Third  parties  dealing  with  an  agent  are  pi:: 
upon  their  guard,  and  do  so  at  their  own  risi.— 
Buskirk  ▼.  Talcott  (Sup.)  714. 

'Alleged  principal  cannot  be  held  liable  o: 
contract  of  allegpd  agent  on  the  ground  of  tp- 
iiarpnt  authority,  of  which  the  party  contnrt 
ing  with  the  agent  had  no  knowledge. — Bnskiric 
V.  Talcott  (Sup.)  714. 

'Representation  of  autborltr  made  by  aceat 
held  not  conclujtive  on  princIpaL — ^Buskirk  t. 
Talcott  (Sup.)  714. 

'Defendant  held  liable  as  undisclosed  princi- 
pal for  certain  work  and  materials. — Seller  v. 
Haug  (Sup.)  1058. 

PRINCIPAL  AND  SURETY. 

See  "Guaranty." 

Liabilities  of  sureties 'on  bonds  for  performioR 

of  duties  of   trust  or  office,  see   "fixecuion 

and  Administrators,"  |  9. 

PRIORITIES. 

As  to  right  to  letters  of  admlabtratlon,  see 

"Executors  and  Administrators."  8  1. 
Of  claims  against  estate  assigned  for  creditois. 

see  "Assignments  for  Benefit   of  Greditots,* 

I  2. 
Of  claims  against  estate  of  decedent    see  ''Ear' 

ecutors  and  Administrators,"  f  6. 
Of  mortgagee,  see  "Mortgages,"  |  1. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  I  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGE 

Of  witness  as  to  testimony,  see  "Witnesses," 
8  2. 


PRIVILEGED  COMMUNICATIONS. 

see    "Libel   aad 
i  1. 


Defamatory    communications, 

Slander,'"  f  2. 
Disclosure  by  witness,  see  "Witnesses,' 
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PROBABLE  CAUSE 

For   prosecation,  see  "Malicious  Froaeention," 
{  1. 

PROBATL 

Of  wiU,  see  "Wills,"  i  8. 

PROCESS. 

Searches  and  seizures  of  gaming  places  with- 
out warrant,  see  "Gaming,"  f  2. 

Jn  particular  actUma  or  proceedingi. 

To  expel  member  of  association,  see  "Associa- 
tions." 

Particular  formt  ofrvrtts  or  other  procen. 

See  "Execution" ;  "Injunction" ;  "Mandamus" ; 

"Replevin." 
Search  warrant,  see  "Searches  and  Seizures." 

f    1.     Serrioe. 

Municipal  Court  Act,  Laws  1901,  p.  1500,  c. 
5S0,  f  32,  held  not  to  authorize  substituted  ser- 
vice, in  an  action  in  a  Municipal  Court,  on  a 
defendant  residing  outside  qf  the  city,  who 
mnintained  an  ofiSce  within  the  city.^jasey  v. 
White  (Sup.)  190. 

'Under  Code  Civ.  Proc.  f  442,  held  not  neces- 
sary to  enter  an  order  for  publication  of  service. 
—Fink  V.  Wallach  (Sup.)  643. 

i  2.     Defeats,     objeotions,    and    amend- 
laent. 

♦Under  Code  Civ.  Proc.  g  442,  Laws  1847,  p. 
3.3S.  c.  280,  and  Laws  1895,  p.  967,  c.  553,  {  4, 
held,  that  the  failure  of  a  clerk  of  the  Supreme 
Court  to  file  an  order  and  accompanying  papers 
for  publication  of  service  after  delivery  to  him 
did  not  amount  to  a  jurisdictional  defect. — Fink 
V.  Wallach  (Sup.)  5^. 

•An  order  directing  the  filing  of  an  order  for 
publication  of  service  nunc  pro  tunc  held  proper 
method  of  correcting  a  record  defective  because 
of  failure  to  file  them  by  the  clerk  to  whom 
they  were  delivered.  Code  Civ.  Proc.  (  442; 
Laws  1847,  p.  3.38,  c.  280;  Laws  1895,  p.  967, 
c  553,  i  4.— Fink  t.  Wallach  (Sup.)  643. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  |  6. 

PROPERTY. 

See  "Animals" ;   "Fixtures." 
Adverse   possession,  see   "Adverse   Possession." 
Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Ijaw,"  8  o. 


Liquor  tax  eartlflcfttes,  we  "^ntozlcatiBg  Llq- 

u6rB,"ll. 
Taking  for  public  oae,  m*  "Bminent  Domain." 

PROTEST. 

Of  bill  or  note,  see  "BilU  and  Notes,"  |  S. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  I  4 

PROXIMATE  CAUSL 

Direct  or  remote  consequences  of  injuiT,  see 
"Damages,"  {  1. 

Of  injuries  to  person  on  street,  see  "Munic- 
ipal Corporations,"  g  5. 

PUBLIC  AID. 

To  railroads,  see  "Railroads,"  f  1. 

PUBLICATION. 

Of  will,  see  "Wills,"  18  2,  8. 
Service  of  process,  see  "Process,"  8  1. 

PUBLIC  DEBT. 

See  "Municipal  (Corporations,"  8  T. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corpora- 
tions," 8  S. 

PUBLIC  NUISANCL 

See  "Nuisanc^"  8  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

PUBLIC  USE 

Taking  property  for  public  ose,  aee  "Bhnlnent 
Domain." 

PUNISHMENT. 

Violation  of  injunction,  see  "Injunction,"  8  4. 

PUPILS. 

See  "Schools  and  School  Districts,"  8  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

Former  judgment  as  bar,  see  "Judgment,"  8  B* 


*  Polat  annotated.    See  s^llalma. 
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QUASHING. 


Indictment  or  information,  see  "Indictment  and 
Information,"  {  1. 

QUIETING  TITLE. 

f    1.    Pvooeedlac*  and  relief. 

tin  an  artion  brought  under  Code  Civ.  Proc. 
a  1638-1650,  inclusive,  to  compel  tiie  deter- 
mination of  claims  to  real  property,  the  burden 
of  establishing  that  the  defendants'  claim  to 
the  premises  was  unjust  was  on  plaintiffs. — 
Brown  t.  Brown  (Sup.)  1002. 

QUO  WARRANTO. 

Remedy  by  mandamus  and  quo  warranto  dis- 
tinguished, see  "Mandamus,"  |  2. 

RAILROADS. 

See  "Street  Railroads." 

As  empijyers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers/* 

Construction  in  general  of  contract  with,  see 
"Contracts,"  {  2. 

Exercise  of  power  of  eminent  domain,  see 
"Eminent  Domain,"  {  1. 

f   1.    PnbUo  aid. 

A  contract  entered  into  between  a  railroad 
company  and  a  city,  and  a  lease  of  the  railroad's 
property  to  another  railroad  company,  together 
with  a  contract  between  the  lessor  and  lessee, 
held  to  constitute  one  contract  to  be  construed 
together.— MarkloTO  v.  Utica,  0.  &  B.  R.  Co. 
(Sup.)  795. 

A  city  held  entitled  to  enforce  a  contract  by 
which  one  railroad  company,  leasing  the  prop- 
erty of  another,  guarantied  the  payment  of  cer- 
tain dividends  upon  a  part  ot  the  lessor's  stock 
held  by  the  city. — Marklove  v.  Utica,  C.  &  B. 
B.  Co.  (Sup.)  795. 

Under  Laws  1869,  p.  2307,  c.  007,  8  6,  au- 
thorizing the  issuance  of  iMnds  for  the  benefit 
of  railroad  companies,  a  transferee  from  a  city 
of  railroad  stock  issued  for  such  bonds  held  en- 
titled to  the  benefit  of  an  agreement  of  the  rail- 
road company  that  the  stock  should  pay  a  cer- 
tain dividend. — Marklove  t.  Utica,  CT.  &  B.  R. 
Co.  (Sup.)  795. 

A  contract  by  a  railroad  company,  guaranty- 
ing a  certain  income  upon  stock  issned  to  a 
city,  held  within  the  power  of  the  company. — 
Marklove  v.  Utica,  C.  &  B.  R.  Co.  (Sup.)  795. 

5  2.    OpeMttlon. 

Railroad  operating  train  on  tracks  of  steam- 
ship company  held  not  bound  to  give  a  truck- 
man on  steamship  company's  pier  notice  of  the 
approach  of  a  train. — Wieber  v.  New  York  Coit. 

6  H.  R.  R.  Co.  (Sup.)  28. 

*CompIaint  in  action  against  railroad  com- 
pany for  injuries  caused  by  fire  set  in  adjoining 


land  AeM  to  state  a  eaose  of  action. — Phelpc  t. 
New  York  Cent  &  H.  R.  R.  Co.  (Supl)  T2. 

In  an  action  for  injuries  to  plaintiff  at  a  nil- 
road  crossing,  evidence  of  defendant's  net^is»9 
heid  sufficient  to  require  submission  of  s^.  i 
issue  to  the  jury. — Nelson  ▼.  Long  Island  B-  Cc 
(Sup.)   246. 

In  an  action  for  injuries  at  a  railroad  cna- 
ing,  plaintiff  held  not  guilty  of  contribntcirT 
negligence  as  a  matter  of  law. — Kelson  v.  Loe; 
Island  R.  Co.  (Sup.)  246. 

'Person  killed  in  collision  at  railroad  cross::: 
in  collision  between  train  and  his  vehicle  kix 
guilty  of  contributory  negligence  pret-ludirw  ; 
recovery  for  his  death. — Hood  r.  Lehigh  Vdirf 
R.  Co.  (Sup.)  431. 

Where  a  railroad  engine  bad  extended  sc3> 
distance  into  a  street  in  allseed  vioIatioD  ■'. 
Pen.  Code,  i  421,  when  a  horse  became  fri^bt'^ 
ed  at  it  and  ran  against  plaintiff  while  it  « .> 
being  driven  over  the  crossing  whether  the  stre? 
was  willfully  obstructed  and  whether  the  ob- 
struction caused  the  injury  were  for  the  jury.— 
Bums  v.  Delaware  &  H.  Co.  (Sup^)  509. 

*It  is  not  negligence  as  a  matter  of  law  fnr 
a  railroad  company  to  permit  an  engine  staiti- 
ing  at  a  station  to  extend  slightly  over  the  f>XT~: 
line  for  a  longer  period  than  five  consetutirf 
minntes. — Bums  t.  Delaware  &  H.  Co.  (Sup.> 
509. 

Where  a  horse,  by  which  plaintiff  was  injured, 
approached  a  railroad  crossing  rapidly  and  vra 
frightened  while  passing  in  front  of  an  enplc 
extending  some  distance  into  the  street,  it  vi- 
immaterial  how  long  the  engine  had  been  sti.nd- 
ing  there  before  the  horse  appeared. — Bcm<'  t. 
Delaware  &  H.  Co.  (Snp.)  509. 

*A  railroad  owes  one  lawfully  in  its  pird. 
while  in  the  employment  of  an  independent  con- 
tractor, the  duty  of  using  recw<HifLble  care  a 
avoid  injuring  him. — Caffl  v.  New  York  Cest 
&  H.  R.  R.  Co.  (Sup.)  835. 

Where  plaintiff,  while  lawfully  in  defendaDU 
railroad  yard,  was  struck  by  a  locomotive  t» 
der  and  injured,  proof  that  lights  -were  cn^tca- 
arily  placed  on  engines  at  the  place  of  rii 
accident  held  to  support  an  inference  of  mi-r 
gence  from  the  omission  to  light  the  tender  und 
engine  in  question. — Caffl  t.  New  York  Cent,  k 
H.  R.  R.  Co.  (Sup.)  835. 

*In  an  action  against  a  railroad  for  the  deiti 
of  a  person  crossing  its  tracks  at  a  crossii:: 
where  the  view  was  obstructed,  whether  d^ 
ceased  was  guilty  of  contributory  negli^eccs 
held,  under  the  evidence,  a  qnestion  for  tb" 
Inry. — Tingley   v.  Long  Island   R.    Co.   (Sur^' 


RATIFICATION. 

Of  act  of  broker,  see  "Brokers,"  {  2. 
Of  act  of  corporate  officer  or  agent,  aee  "Cor 
porations,"  f  4. 

REAL  ACTIONS. 

See  "Forcible  Entry  and  Detainer,"  {  1. 


'Point  ammotated.    See  syllabsa. 
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REAL-ESTATE  AGENTS. 

!e  "Brokew." 

REAL  PROPERTY. 

ssignments  under  real  property  lav,  we 
"AsBignmentg,"  {  1. 

RECEIVERS. 

1.    Title  to  and  pomesalon  of  property. 

Under  an  order  appointing  him  receiver  of 
Ttain  hotel  property,  defendant  held  liable  for 
loney  collected  by  him  from  ^ests  of  the  hotel 
nd  due  from  them  to  plaintiff. — St.  Paul  Hotel 

o.  T.  Segrave  (Sap.)  308. 

•Under  Code  Civ.  Proc  fr756,  held  error  to 
ismiss  complaint  in  replevin  on  proof  of  the 
ppointment  of  a  receiver  of  plaintiff's  prop- 
rty  subsequent  to  the  commencement  of  the  ac- 
ion. — Stearns  v.  Early  (Sup.)  837. 

RECORDS. 

Vulore  to  record  deed  as  affecting  its  opera- 
tion aa  color  of  title,  see  "Adverse  Posses- 
sion," S  1. 

>f  foreign  wills,  see  "Wills,"  I  S. 

>f  transcript  on  appeal,  see  "Appeal,"  t  &• 

REDEMPTION. 

Trom  tax  sales,  see  "Taxation,"  S  6. 

REFERENCE. 

iLUthority  of  special  terms  of  court  aa  to  re- 
view of  orders  relating  to,  see  "Courts,"  8  2. 

n  proceedings  to  cancel  liauor  tax  certificates, 
see  "Intoxicating  Liquors,^'  |  1. 

:   1.    Jf«tiire,  KTOnitds,  and  order  of  ref- 
erenoe. 

In  an  action  by  an  attorney  for  services,  a 
ompulsory  reference  hdd  improperly  ordered. — 
lioyer  v.  Village  of  Nelliston  (Sup.)  485. 

In  an  action  by  an  attorney  for  seihrices,  de- 
endant  \eU  improperly  required  to  waive  its 
>bjection  as  to  method  of  trial  under  penalty  of 
.  reference  being  ordered. — Moyer  v.  Village  of 
{elliston  (Sup.)  485. 

•Under  Code  Civ.  Proc  SI  721-724,  order  of 
eference  may  be  entered  nunc  pro  tunc  to  save 
I  judgment  entered  on  a  report  of  a  referee 
elected  by  the  parties  and  who  acted  under 
in  invalid  order  of  reference. — Owasco  Lalce 
Cemetery  v.  Teller  (Sup.)  985. 

t  2,    Referees  and  proeeedincs. 

In  a  suit  for  an  accounting,  hela  an  abuse  of 
liscretion  for  referee  not  to  grant  an  application 
nade  by  defendant  to  be  permitted  to  make  ad- 
litional  proof  as  to  a  certain  item. — Gottlieb  t. 
[)ole  (Sup.)  829. 


Where  a  referee  OTermlea  aa  objection  to  the 
admission  of  evidence,  the  evidence  must  remain 
in  the  case,  unless  the  motion  to  stxika  vnt  !• 
made. — Qottlieb  v.  Dole  (Sup.)  820. 

REHEARING. 

See  "New  Trial." 

RELEASE. 

See  "Payment." 

Of  claim  for  insurance,  see  "Insnraaea^"  |  7. 

RELEVANCY. 

Of  evidence  In  dvll  actions,  see  "Bvidenee,"  I  2. 

RELIGION. 

Religions  instruction  in  public  school,  see 
"Sdtools  and  School  Districts,"  {  1. 

Right  to  prohibit  school  teachers  from  wearing 
religious  garb,  see  "Schools  and  School  Dis- 
tricts," i  1. 

REMAINDERS. 

See  "Life  Estates." 

Creation  by  will,  see  "Wills,"  14. 

Liability  to  transfer  tax,  see  'Taxation,"  I  7. 

REMAND. 

Of  canae  on  appeal,  see  "Appeal,"  |  10. 

REMEDY  AT  LAW. 

Bffect  on  Joriadlctlon  of  equity,  ■«•  "Equity," 
I  1. 

REMOVAL. 

Of  mnnlcipal  oflScers  or  empIoyA,  aee  "Munic- 
ipal Corporations,"  |  1. 

Of  school  officer,  sea  "Schools  and  School  Dis- 
tricts," I  1. 

Of  trustee,  see  "Trusts,"  |  8. 

REMOVAL  OF  CAUSES. 

Change  of  Tenne  or  place  of  trial,  see  "Venue," 

REMOVAL  OF  CLOUD. 

See  "Quieting  TiUe." 

REOPENING  CASE. 

For  further  evidence,  see  'Trial,"  i  2. 


*  Point  aasaotated.    8«e  syllabws. 
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Of  premise*  dcmlaed,  see  "Landlord  and  Ten- 
ant,"   {  4. 
On  life  estate,  see  "Life  Estates." 

REPLEADER, 

See  "Pleading,"  {  S. 

REPLEVIN. 

Effect  of  appointment  of  receiver  pending  action 
of  replevm,  see  "Receivers,"  |  1. 

{   1.    Pleadlsa;  and  evldeBee. 

'General  denial  of  complaint  in  n^vin 
which  counts  in  detinet  puts  in  issae  plaintilTg 
title.— Stearna  v.  Early  (Sup.)  837. 

REPLICATION. 

See  "Pleading,"  |  8. 

REPLY. 

See  "Pleading,"  H  1,  8. 

RESCISSION. 

Of  contract,  see  "Contracts,"  t  8. 
Of  contract  for  sale  of  goods,  see  "Sales,"  |  3. 
Of   contract   with   corporation,   see   "Corpora- 
Uons,"  t  4. 

RESERVATIONS. 

For   grantor    in    fraudulent    conveyance,    see 
"Fraudulent  Conveyances,"  |  1. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence,"  {  2. 

RES  IPSA  LOQUITUR. 

Application  of  doctrine  to  action  for  injuries 

to  passenger,  see  "Oarrierg,"  {  3. 
Application   of    doctrine   to   actions   for  negli- 
gence in  general,  see  "Negligence,"  |  3. 

RES  JUDICATA. 

See  "Judgment,"  8§  6,  6. 
Judgment     settling     guardian's    account,    see 
"Guardian  and  Ward,"  i  8. 

RESTRICTIONS. 

Restrictive  covenants,  see  "Covenants,"  |  1. 


RETURN. 


Te  eertlorarl,  sea  "Certiorari,*  •  1. 

To  writ  of  habeas  corpus,  see  "Habeac  C(spe&' 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal";  "Certiorari";  «X2rIinIna]  law." 

REVIVAL. 

0£  will,  see  "WUla,"  i  2. 

REVOCATION. 

Of   letters   testamentary,   see    "Bxecatoia  is^ 

Administrators,"  (  1. 
Of  will,  see  "Wills,*  t|  2,  3. 

RIGHT  OF  WAY. 

See  "Easements." 

RIOT. 

Llabillbr  of  dty  for  acts  of  mob,  see  "U^BI^ 
ipal  Corporations,"  i  8. 

RISKS. 

Assumed  by  employe,  see  "Master  and  Semot,* 
II  7,  8. 

ROADS. 

See  "Highways." 

Streets  ih  cities,  see  "Municipal  Gotps» 
tions,"  $1  6,  & 

ROBBERY. 

New  trial,  see  "Criminal  Law,"  |  4. 

ROYALTIES. 

See  "Patents,"  |  1. 

SAURIES. 

Of  munidpal  officers  or  employtia^  see  "Ifmife- 
ipal  Corporations,"  {  1. 

SALES. 

By  factors,  see  "Factors." 

Of  intoxicating  liquors,  see  "Intozleatfau  liq- 
uors." 

Of  patent  rights,  see  "Patents."  |  1. 

Of  property  belonging  to  estate  of  banknjK. 
see  "Bankruptcy,    |  1. 


*  Point  annotated.    See  mjlMtnu, 
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>f  property  of  decedent  onder  order  of  MOit, 

see  "Bxecuton  and  Administrators,"  |  8. 
)f  realty,  see  "Vendor  and  Purcfaaaer." 
3a  foreclosure  of  mortfage,  see  "Mortgaces," 

S  S. 
Parol  or  extrinsic  evidence,  see  "Erideno^"  (  8. 
Etequirements  of  stetnte  of  fraads,  sea  "Invds, 

Statute  of,"  t  2. 
rax  iwles,  see  "Taxation,"  i  6. 
Validity    of    sales    made    to    cover    nsnrioas 

transaction,  see  "Usury."  f  1. 

I    1.   Beqwlattos    and  TkUdlty    of    ••»- 
tr*et. 

'Evidence  held  to  establish  a  prima  facie 
rase  of  liability  against  defendant  sach  as  to 
nake  it  error  for  the  Justice  to  dismiss  the 
wmplaint  on  the  merits  without  a  submission 
>f   issues. — Monahan  v.  Campion  (Sup.)   1010. 

{    S.    O— tr»«Uom  «f  eoBtrAet. 

Evidence  Md  to  support  a  finding  that  a 
node]  typewriter  was  included  in  auction  sale. — 
icharndorf  v.  Alten  (Sup.)  452. 

*The  phrase  "as  soon  as  possible,"  in  a  con- 
:ract  for  the  pnrdiase  of  bicycles,  luid  to  bind 
ixe  vendor  to  deliver  the  same  within  a  reason- 
ible  time.— Williams  v.  Oridley  (Snp.)  978. 

'Where  a  contract  for  supplying  goods  fixes 
lo  time  for  the  delivery  thereof,  the  law  imports 
in  undertaking  to  deliver  within  a  reasonable 
:ime. — Aikman  t.  Wahitetab  Silk  Co.  (Sup.) 
1067. 

(    3.   Blodifloatloa  or  veselssion  of  eon- 
traot. 

The  remedies  of  one  who  has  been  induced 
o  purchase  property  by  fraudulent  repreaenta- 
ions  stated. — ^Bom  t.  Mwebants*  Ofirnst  Co. 
Sup.)  94& 

One  who  was  induced  to  pnrchaM  bonds  by 
'raudulent  representations  might  maintain  an 
tction  for  rescission  without  any  showing  of 
lamage. — Rose  v.  Merchants'  Trust  Co.  (Sup.) 
*46. 

*The  right  of  a  pmdiaaer  to  rescind  for 
raudulent  representations  by  the  seller  must  be 
xercised  immediately  upon  the  discovery  of 
he  fraud. — ^Rose  v.  Merchants'  Trust  Co.  (Sup.) 
►46. 

4.  Performanee  of  eeatraot. 

'Defendant's  use  of  machinery  made  for  him 
>y  plaintiffs  held  to  constitute  an  acceptance, 
lotwithstanding  his  complaints. — Callahan  v. 
)'Hourke  (Sup.)  1010. 

5.  Warranties. 

A  purchaser  of  personal  property  held  entitled 
o  maintain  an  action  for  damages  for  breach 
f  warranty  on  a  sale  by  sample. — Hamilton  v. 
>elonsky  (Sup.)  216. 

6.  Remedies  of  seller. 

•In  an  action  for  breach  of  a  contract  for  the 
ale  of  a  lease  and  household  furniture,  plaintiff 
eld  entitled  to  recover  the  diffprence  between 
he  contract  price  and  the  price  she  obtained  on 
.  fair  resale,  and  the  amount  of  rent  she  was 


compelled  to  pay,  and  oertaln  othar  axpenses. 
—Fox  V.  Wooda  (Snp.)  117. 

Where  plaintiff,  after  defendant's  breach  of 
contract  to  purchase  certain  household  fumi- 
tnie,  sold  the  fomitore  at  private  sale,  whether 
such  sale  was  fairly  conducted,  etc.,  hM  for 
the  Jury.— Fox  v.  Woods  (Sop.)  117. 

In  an  action  for  breach  of  a  contract  tot  tb* 
purchase  of  certain  household  furniture,  etc., 
the  reasonableness  of  certain  expenses  to  which 


plaintiff  was  put  by  the  breach  held  for  the 
Fox  v.  Woods  (Sup.)  117. 


jury.- 


I  7.     Remedies  of  bnya*. 

Evidence  in  an  action  for  price  of  machinery 
sold  held  insufficient  to  show  an  agreement  for 
repairs  by  defendant  at  plaintiffr  expense. — 
Callahan  v.  O'Rourke  (Sup.)  1010. 

Evidence  htld  insufficient  to  show  nonper- 
formance of  warranties  in  a  contract  for  cop- 
struction  of  machinery. — Callahan  v.  O'Hourke 
(Sup.)  1010. 

*In  an  action  to  recover  for  breach  of  a 
contract  by  defendant  to  furnish  plaintiff's 
assignors  wlA  certain  goods,  evidence  Md  in- 
sufficient to  sustain  a  Judgment  for  j^ntiff.— 
Aikman  t.  Wahnetah  Bilk  Co.  (Sup.)  1067. 

SATISFACTION. 

See  Tayment." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

{    1.    Pnblie  sehools. 

*Tbe  wearing  of  the  garb  of  a  reUcioos  order 
and  the  saying  of  prayers  by  a  public  school 
teacher  held  to  constitute  religious  instmctioD 
in  violation  of  Const  art  9,  S  4. — OH>>nnor  v. 
Hendrick   (Snp.)    161. 

*The  policy  of  the  state  to  exclude  religious 
denominatiomil  teaching  from  the  public  scnools 


held  shown  by  Const  art  9,  I  4,  notwithstand- 
article   8,   I    14.— O'Connor   v.    Hendrick 


(Sup.)  161. 

A  contract  for  tbe  employment  of  a  teacher 
in  a  public  school  who  was  bound  by  her  vows 
to  wear  the  garb  of  a  religious  order  held 
invalid. — O'Connor  v.  Hendrick    (Sup.)    161. 

'Disobedience  of  an  order  of  the  superin- 
tendent of  public  instruction  held  to  render  the 
trustee  of  a  school  district  liable  to  removal,  and 
to  deprive  the  teacher  of  her  compensation. — 
O'Connor  v.  Hendrick   (Snp.)    lOL 

Consolidated  School  Law,  Iawi  1894,  e.  566, 
tit  1,  8{  8,  9,  13,  14,  and  title  14,  held  to  au- 
thorize the  superintendent  of  public  instruction 
to  direct  that  the  garb  worn  by  a  religious 
order  shall  not  be  worn  by  teachers  in  the  public 
schools.— O'Connor  v.  Hendrick   (Sup.)  161. 

A  school  district  held  not  entitled  to  an. in- 
junction restraining  a  village  within  the  limits 
of  the  district  from  separating  from  the  district. 
— Union  Free  School  Dist  No.  1  T.  Village  of 
Olen  Park  (Sup.)  428. 
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*Under  the  exprpss  proviaioiu  of  Const  art  8, 
f  3,  and  Lawi  1&2,  p.  1801,  c.  687,  S  8,  a  adiool 
district  may  irae  in  its  corporate  capacity. — 
Union  Free  School  Dist  No.  1  T.  Villact  of 
Olen  Park  (8up.)  42a 

SEARCHES  AND  SEIZURES. 

Malicious    proaecntion    for    suing    ont    search 

warrant,  see  "Malicious  Prosecution,"  {  2. 
Of  gaming  places,  see  "Gaming,"  {  2. 

*Police  held  to  have  no  right  to  enter  bouse 
of  a  social  club,  except  with  warrant,  unless  in 
pursuit  of  criminal,  or  on  call  of  danger  from 
within. — Devlin  t.  McAdoo  (Sup.)   425. 

SECONDARY  EVIDENCE 

In  cWil  actions,  see  "Bvidenoe,"  |  S. 


SECURITY. 

[  lease,  see  "Lai 

SEDUCTION. 


For  execution  of  lease,  see  "Landlord  and  Ten- 
ant." i  S. 


I   1.    OItU  llablUty. 

'Evidence  in  an  action  for  seduction  held  in- 
suflScient  to  sustain  a  verdict  for  plaintiff.— 
Austin  V.  Barker  (Sup.)  814. 

SEIZURE 

See  "Searches  and  Seizures." 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
I  2. 

SERVICE. 

Of  process,  see  "Process,"  |  1, 

SERVICES. 

See  "Master  and  Servant,"  i  2;    "Work  and 

Labor." 
Limitation  of  action  for,   see  "limitation   of 

Actions,"  i  1. 

SERVITUDES. 

See  "Basements." 

SET-OFF  AND  COUNTERCLAIM. 

Counterclaim  in  action  «i  note,  see  "Bills  and 
Notps."  §  4. 

Pleading  matter  of  set-off  or  counterclaim,  see 
"Pleading."  f  |  2,  4,  10. 

Set-off  of  claim  against  bankrupt,  see  "Bank- 
ruptcy,"   I    1. 


I    1.    BvUeet-jaatter. 

A  claim  for  damages  sustained  by  defeodcit 
held  properly  set  up  as  a  counterdaim.  nidr 
Code  Civ.  Proc.  I  501,  subd.  1,  in  an  action  <s 
a  note. — Kneeland  v.  Pennell  (Sop.)  403. 


Under  Code  Civ.  Proc.  S  501,  snbd.  1.  a  > 
terdaim  may  state  a  cause  of  action  BOondii<< 
in  tort,  in  an  action  on  contract — Knwlanii  i 
Pennell  (Sup.)   403. 

Under  Code  Civ.  Proc.  H  502,  1909.  a  nof 
executed  by  plaintiff's  assignor  to  defendant  sc. 
due  when  the  claim  sued  on  was  assigned  t>' 
plaintiff,  held  not  available  to  defendant  as  i 
counterclaim. — Michigan  Sav.  Bank  v.  Mi'>i 
(Sup.)  568. 

•Under  Code  Civ.  Proc.  {  501.  a  counterelais' 
by  defendant  executor  in  an  action  by  the  a*- 
signee  of  a  legatee  to  recover  a,  l^acy  h^'i 
unauthorised. — Lebleuter  v.  Shano  (Svp^)  nil 

SETTLEMENT. 

See  "Account  Stated";  "Payment" 

By  executor  or  administrator,   see   "Xlzeciiton 

and  Administrators,"  f  8. 
By    guardian    of    infant,    see    "Oaardian   and 

Ward,"  S  8. 

SEWERS. 

See  "Municipal  Corporations,"  %  8. 

SHERIFFS  AND  CONSTABLES. 

Authority  of  attorney  to  indemnify  sheriff 
making  levy,  see  "Attorney  and  Client"  i  1- 

Sheriff's  deed  as  color  of  title.  Me  "Advene 
Possession,"  I  1. 

I  1.     Powers,  datles.  and  UaliUities. 

Action  for  failnre  of  sheriff  to  seize  chattels 
under  warrant  htid  to  constitute  a  cause  of 
action  in  the  county  where  the  chattels  were 
located,  to  be  tried  therein,  under  Code  CiT. 
Proc  {  983.— Packard  v.  Hesterbers  (Sup.)  T^ 

Indemnitors  of  sheriff  for  levy  of  attachment 
hdd  to  have  waived  formal  notice  of  an  action 
against  him  for  wrongful  attachment — AndlcT 
V.  Townsend  (Sup.)  439. 

SHIP  BROKERS. 

See  "Brokers,"  {  8. 

SHIPPING. 

See  "Maritime  Liens." 

Bill  of  particulars  in  action  for  loae  of  ba«xasv, 
see  "Pleading."  I  6. 

i    1.    Olutrters. 

A  hirer  of  a  vessel  held  liable  at  least  for  Ote 
cost  of  towing  her  to  the  owner's  dock.— 
Swens<ni  ▼.  Ward  (Sup.)  175. 


*  Point  Muaatated.    See  syllalbna. 
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I  2.     ZiiaMIltlei   of  Tessela    and   otmeri 
In  ceneral. 

In  an  action  for  negligence  in  tbe  handling  o{ 
I  spow  in  the  possession  of  defendant,  evidence 
held  to  support  a  verdict  for  plaintiff.— Dooley 
c  Booth  (Sup.)  253. 

SIDEWALKS. 

Negligence     in     general     as     to     maintenance 
of,  see  "Negligence,"  S  !• 

SLANDER. 

See  "liibel  and  Slander." 

SOCIETIES. 

See  "AsBociationa.'* 

SPECIAL  LAWS. 

See  "Statntes,"  t  2. 

SPECIFIC  PERFORMANCE. 

Discovery  In  action  for,  see  "Discovery,"  {  L 
Effect  of  refusal  of  counsel  to  approve  title  of 

vendor,  see  "Vendor  and  Purchaser,"  8   1. 
Lis  pendens  in  suit  for,  see  "Lis  Pendens." 
Requirements  of  statute  of  frauds  in  general, 

see  "Frauds,  Statute  of,"  i  3. 


ledy  In 


i   1.     Ifntnre  and  Krcands  of  re: 
general. 

*A  court  of  eauity  has  Jurisdiction  to  compel 
the  specific  performance  of  an  executory  con- 
tract for  the  conveyance  of  lands. — Ligbton  T. 
City  of  Syracuse  (Sup.)  692. 

•Where  a  contract  provides  for  the  sale  of 
land  in  gross,  an  immaterial  difference  between 
the  quantity  of  land  mentioned  in  the  contract 
and  that  actually  contained  in  tbe  tract  will 
not  defeat  an  action  for  specific  performance. 
—Lighten  t.  City  of  Syracuse  (Sup.)  602. 

I  2.    Contraets  enforoealile. 

*In  an  action  to  enforce  specific  performance 
of  a  contract  to  convey  land,  a  writing  describ- 
ing tbe  land  held  to  render  it  unnecessary  for 
plaintiffs  to  prove  dehors  that  defendant  owned 
DO  other  land  on  the  street  mentioned. — Levin 
V.  Dietz  (Sup.)  468. 

I  S.     Froceedlncs  and  relief. 

•Where  a  city  council  passed  a  resolution 
authorizing  the  purchase  of  certain  land,  and  a 
contract  was  executed  pursuant  to  the  resolu- 
tion, the  subsequent  rescission  of  the  resolu- 
tion was  no  defense  to  an  action  to  specifically 
enforce  the  contract. — ^Lighton  v.  City  of  Syra- 
cuse (Sup.)  G02. 

•Where  a  city  council  passed  a  resolution 
directing  the  purchase  of  land  from  certain 
I)<>r9on8,  and  the  contract  for  the  purchase  of 
the  land    was   properly    executed,    it    was   en- 


forceable against  the  dtr  by  a  vendee  of  the 
land.— Lighten  v.  City  of  Syracuse  (Sup.)  692. 

*In  an  action  to  enforce  specific  performance 
of  a  contract  for  the  sale  of  land,  certain  writ- 
ings held  to  refer  to  land  situated  in  the  city 
wherein  the  parties  were  dealing. — Levin  t. 
Dietz  (Sup.)  468. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses,"  {  3. 

STATES. 

Courts,  see  "Courts." 

Orant  of  right  to  telegraph  or  telephone  com- 
panies to  use  highways,  see  ''Telegraphs 
and  Telephones,"  S  1. 

Legislative   power,    see   "Constitutional   Law," 

Right  of  to  question  inheritance  from  alien, 
see  "Aliens,"  «  1. 

STATUTES. 

Applicability  of  damage  statute  In  trespass  to 
injunction,  see  "Injunction,"  §  3. 

Laws  delegating  legislative  power,  see  "Con- 
stitutional Law,"  I  1. 

Laws  impairing  obligation  of  contracts,  see 
"Constitutional  Law,"  {  2. 

ProvUUms  relating  to  parHeuUxr  ntbjecta. 

See  "Aliens"  I  1;  "Appeal,"  §$  1,  8;  "As- 
signments,^' f  1;  "Banltruptcy,^'  {  1;  "Brok- 
ers," $  1 ;  "Building  and  Loan  Associations" : 
"Commerce" :  "Convicts" ;  "Corporations, 
§8  2,  5;  "Costs,"  }{  1,  4;  "Courts,"  $  3; 
"Descent  and  Distribution" ;  "Discovery,"  i 
1;  "Elections,"  f§  2-5;  "Electricity";  "Ex- 
ecutors and  Administrators,"  {{  8.  9 ;  "Gam- 
ing," i  2;  "Injunction,"  t  2;  "Insane  Per- 
sons," i  1 ;  "Insurance,"  |  1 ;  "Intoxicating 
Liquors";  "Judges,"  i  1;  "Jury,"  {  1;  "Lis 
Pendens";  "Maritime  Liens,"  §  1:  "Master 
and  Servant,"  §  9;  "Mechanics'  Liens"; 
"Municipal  Corporations,"  fi  1,  3,  5,  6; 
"Schools  and  School  Districts,^'  I  1 ;  "Street 
Railroads,"  §  2 ;  "Sunday" ;  '^Taxation." 

Appointment  of  guardian,  see  "Quardian  and 
Ward,"  i  1. 

New  trial  in  criminal  prosecution,  see  "Criati- 
nal  Law,"  i  4. 

Statute   of   frauds,  see   "Frauds,   Statute  of." 

Supplementary  proceedings,  see  "Execution," 
•  !• 

(   1.    Enaetnent,  reqnisltea,  and  ralidlty 
In  ceneraL 

•Under  Const,  art.  3,  i  25,  and  Legislative 
Law,  Laws   1802,  p.   1676,   c.   682,  i  40,  as 
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amended  by  lAwa  18M,  p.  128,  c  5S,  lefisIatiTC 
Journals  held  admissible  to  prore  that  a  tax  law 
was  i>as8ed  in  the  presence  of  three-fifths  of 
the  members  of  each  boose  ot  the  Legialatare.- 
— In  re  Weeks'  Estate  (Sup.)  87& 

I  C     Owamral  aad  speelml  or  Io«al  laws. 

'Under  Oonst.  art.  S,  {  26,  and  Le^slative 
Law,  Laws  1892,  p.  1676,  c  682,  {  40,  as  amend- 
ed by  Laws  1884,  p.  123,  c.  S3,  certificates  to 
the  passage  of  a  tax  law  held  defective  for 
omitting  to  Indicate  whether  three-fifths  of  the 
members  of  the  respective  houses  of  the  Legisla- 


ture were  pretent — ^In  n  Weeks'  Xktate  (Sc;^ 
876. 

i  8.     FleaUac  amd  eHdemee. 

*The  laws  of  another  state  cannot  be  pnH 
onleM  pleaded. — ^Audley   t.   Townsend    (Sq 
488. 

*The  written  law  of  a  foreign  country  mat 
be  proved  by  the  production  of  the   dnlj 
thenticated  law,  or  by  other  anthoriaed  pablir* 
tions,    duly    proved,    of   such    law. — Peopk 
Roaeosweig  (Gen.  Seas.)  108. 


STATUTES  CONSTRUED. 


HEWTOBK. 

CONSTITUTION. 


Art  1, 

Arts; 

Art.  8, 

Art  8, 

Art  6, 

Art.  8, 

Art  8, 

Art  8, 

Art  9, 

1  .. 

i  1-4 
25  . 
27  .. 

2  .. 
1  .. 
8  .. 
14  . 
4  .. 


889 
889 
.876 
840 
086 
10 
428 
161 
161 


CODE  OF  CIVIL  PROCE- 
DURE. 

15  191 

222  969 

862  831 

390  838 

11  425.  433 52 

'  442 643 

446  400 

449 665 

ji  488,  498 639,  946 

499  366,  946 

500  866 

501  403,  716 

602  668 

535  822 

544  519 

549  191 

II  603,  604 491 

H  721,722 985 

723  244,  985 

724  985 

756  837 

829  40,  209,  638 

835  1113 

8^3  561 

II  901,  902 728 

■  923 38.S 

983 72 

999  257 

i  1015  33 

,  1240  191 

i  12tW 204,  215 

I  1282,  1283,  1290 306 

I  1340.  1342,  1357 359 

1  1487  191 

1628  564 


!l  1638-1650 1002 
i  1667,  1668 272 
1671.  Amended  by  Laws 

1905.  p.  71,  ch.  OO 402 

I  1678  666 

1769  622 

1902  244 

1907 1042 

1908  568,  666 

(  1910 666 

2125  807 

2140  697,  862 

2232  776 

2245  620 

22«J0  369 

2323a  685 

2305  775 

I  2482,  2452 52 

2472  872 

i  2520  52 

2552  1017 

2607  665 

2612  895 

2618  729 

!  2620 435,  729 

2622  729 

2643 1106 

2663  827 

2661  98 

2670  772 

2678  372 

2679  941 

2tt80,  subsec.  6 372 

f  26a5  225 

|§  2703,  2704 96 

I  2713.  subds.  1-5 768 

I  2719  225 

I  2732.  snbd.  12 1110 

8  2754  762 

$1  2f«r,-2837  222 

S  3(Ma  781 

II  .S228-3230 827 

I  3247 3.S1 

f  3412    195 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

II  56,  57,  663,  664 476 

§465     1045 


PENAI<  CODE. 

41j    34-. 

41k    » 

41m   34: 

I  2«3,  266,  267 14- 

385 7H 

421 .'.«' 

449    if. 

640d    -tw 

i  666    7W 

BBYISED  STATUTES. 
First  Bditiou. 
Volume  1. 
Pt  1,  di.  18.  tit  3.  f  8  ...  10 
Pt  ?  ch.  1,  tit  1,  art  1, 

I? 571 

Pt  2,  ch.  2,  I  1 511 

Volume  2. 

Pt2,ch.  «,tit  1.  14  ...6SI 
Pt  3,  ch.  8.  tit  8,  i  1 1061 

CITY  CHARTEaEL 

FnltoD    Laws    190^     pp. 

166,  219.  ch.  63,  IS  @; 

280    TttJ 

Greater  New  Yoi^.  Liavs 

1897,    p.    21,    ch.     378. 

Amended  by  Laws  1901, 

m.  20,  28,  ch.  468.  H  38,  _ 

Greater  New  York.  Laws 
1897.  p.  108,  ch.  378, 
I  296  :. 445 

Greater  New  York.  Laws 
1897,  p.  281,  di.  37a 
I  662  1063 

Greater  New  York.  Laws 
1897.  p.  260.  ch.  378, 
I  748.  Amended  by  Laws 

1900,  p.  255,  ch.  135 S24 

Greater  New  York.  Laws 

1897,    p.   622,    ch.    878. 

I  1481   237 

Greater  New  York.  Laws 

1901,  p.    32,     ch.    466, 

t  66 130 


*  Point  smBotated.    See  syllabva. 
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Greater  New  York.  Laws 
1901.  p.  48,  ch.  466, 
!S  124,  288 362 

Greater  New  York.  Law8 
1901,  p.  103,  ch.  466, 
§  231  806 

Greater  New  York.  Laws 
1901.  p.  122,  ch.  466, 
§§  li4,288 362 

Greater  New  York  Laws. 
1901,   pp.   127.   136,   ch. 
466.  §i  300,  315  .. 1089 

Greater  New  York.  Laws 
1901,  p.  136,  ch.  466. 
}  315   425 

Greater  New  York.  Laws 
1901,  p.  154.  ch.  466, 
{  35b 868 

Greater  New  York.  Laws 
1901,  p.  183,  ch.  466, 
{  411   618 

Greater  New  York.  Laws 
1901,  p.  231,  ch.  466, 
{  618 479 

Greater  New  York.  Laws 
1901,  pp.  380,  386,  ch. 
466,  Jl  894,  902 297 

Rochester.  Laws  1880,  pp. 
48,  73.  ch.  14,  K  104, 
206,  209  162 

LAWS. 

1845,  p.  94,  ch.  115,  |  4. 
Amended  by  Laws  1875, 

p.  32,  ch.  38 671 

L847.  p.  338.  ch.  280 543 

1851,  p.  234,  ch.  122  ....  861 
L863,  pp.  887,  890,  896,  ch. 

463,  ft  3.  11,  20 10 

L860,  p.  592,  ch.  345  ... .  816 
1862,  p.  956.  ch.  482,  1 1.  .1061 
1869,  p.  23OT,  ch.  907,  i  6.  795 

1875,  p.  32,  ch.  38 571 

1877,  p.  117,  ch.  111,  J  1.  671 
1879,     p.    iS62,    ch.    512. 
Amended  by  Laws  1882, 

p.  70,  ch.  73 609 

£80,  pp.  48.  73.  ch.  14, 
§§  104.  206.  m  Roch- 
ester City  Charter 152 

882,  p.  70,  ch.  73 609 

883,  pp.  668.  674,  676, 
677,    A.   490.   §{  2,   25, 

26,  27,  28,  33 479 

885,   p.  852,  ch.  499 609 

887.  p.  929.  ch.  716 609 

889,  p.  650,  ch.  401,  §  1.  585 

889.  p.     610.    ch.    443, 

8  1768    130 

890,  p.  1146,  art.  6,  I  61 
siibd.    2 609 

890,  p.    1162.    ch.    566, 

S  102   919 

891,  p.  9,  eh.  4.  Amend- 
ed by  Laws  1895,  p.  893, 

ch.  519,  §  5 814 

R92,  pp.  394.  401.  ch.  182. 

S§  168,  187 458 

96N.Y.S.— 77 


1892.    p.    1676,    ch.    682, 

fl  4.    Amended  by  Laws 

1894.  p.  123.  ch.  53 876 

1^    p.    1740,    ch.    685, 

ill 907 

1892,    p.    1763,    ch.    686. 

8!  31,   32.    Amended   by 

Lews  1899.   p.  272.  ch. 

132  840 

1892.    p."'i86i."ch;'e87, 

S3  .: 428 

1892.    p.    1838.    ch.    688. 

§  48 717 

1892.    p.    1840.    ch.    688. 

i  63  455 

1892.    p.    1801.    ch.    687, 

§  3   428 

1892,    p,    1901.    ch.    687, 

S3   851 

1892.  p.  1955.  ch.  690. 
SS2. 10 

1893.  p.  803.  ch.  176....  965 
1893.  p.  866,  ch.  207 671 

1893,  pp.  1506,  1509,  ch. 
661,  SS  25,  26,  81. 
Amended  by  Laws  1908, 

pp.  883,  84,  ch.  383....  827 

1894,  p.  123.  ch.  53 876 

1894,  pp.   1185,  1186,  ch. 

566.  fit.  1.  SS  8,  9,   13, 
14    161 

1894,  p.  1278,  ch.  666,  tit 

14    161 

1806,  p.  650,  ch.  824. 
Amended  by  Laws  1697, 
p.  58,  ch.  149:  Laws 
1904,  p.  1278.  ch.  509...  685 

1895,  p.    893,    ch.    519, 

S  i 814 

1896,  p.    967,    ch.    663, 

S  4    648 

1896,  p.  46.  di.  112 666 

1896,  p.  69,  ch.  112,  S  28, 
sabd.  2.  Amended  by 
Laws  1903,  p.  1126.  ch. 
486;  Laws  1905,  p.  1787, 

ch.  680.  siibd.  3 88 

1896,  pp.  498.  492.  495, 
ch.  545,  SS  68,  62,  61, 
64  .1083 

1806  p. '  659,"  ch.  'hil '.'.'.'.'.   571 
1896,  p.  660,  ch.  647,  $  3, 

49.  83 1062 

1&96,  p.  565,  ch.  547,  S  32.  681 
1896,  pp.  567.  572,  ch.  647, 

«S  3,  49,  83 1062 

18»^  p.  604.  ch.  647, 

1896,  p.  ■  '856, "  ch."  908, 

SS  182,  183 4.3.  745 

18.06.  p.  869.  ch.  908. 

8  220,  snbd.  3 990 

1806.  p.  904,  ch.  909,  S  15,  389 
1896.  p.  9(»,  ch.  747, 

8  147^ 597 

1896,  p.  930.  ch.  909,  S  65.  147 
1896,  pp.  938,  951,  963, 
9(W,  oh.  909,  SI  84,  103, 
111,  114 341 


1896  p.  966,  ch.  909, 
S  114    122 

1897,  p.  21,  ch.  37& 
Greater  New  York  Char- 
ter. Amended  by  Laws 
1901,  pp.  20,  28,  ch.  466. 
SS  M.  & 764 

1897.  p.  58.  ch.  149 685 

1897,  p  103,  ch.  378,  S  299. 
Greater  New  York  Char- 
ter  445 

1897.  p.  231.  ch.  378, 
I  6^.  Greater  New 
York    Charter 1083 

1897,  p.  260.  ch.  378.   S 
748.    Greater  New  York 
Charter   824 

1897,    pp.   394,   414,    455,       „ 
SS  89  (9).  141,  340 019 

1897,  p.  468,  ch.  415,  $  20.  530 

1897,  p.  468,  ch.  415,  S  20. 
Amended  by  Laws  1899, 
p.  361,  ch.  102 887 

1897,  p.  507,  ch.  417 879 

1897,  p.  506.  ch.  417.  S  8  1062 

1897,  p.  516,  ch.  418,  S  3. .  533 

1897,  p.  622.  ch.  378, 
S  1481.  Greater  New 
York  Charter 142.  287 

1897,  pp.  526,  626.  ch. 
41^  a  22,  30 1061 

1897,  p.  602.  ch.  847,  „ 
$  224 468 

1897,  p.  706,  ch.  693,  S  5a  681 

1897,  pp.  722,  723,  736, 

ch.  612,  SS  23,  26,  131,  _ 

133  883 

169S.  p.  966,  ch.  336, 
§  105 122 

1898,  p.  968,  ch.  336, 

§  lOo  119 

1698,  p.  960,  ch.  335,  S 

ll6 119,  122,  341 

1809,  p.  152,  ch.  128 1061 

1899,  p.  272,  ch.  133 840 

1890,  p.  351,  ch.  192 387 

1809,  p.  795  ch.  370 362 

1800,  p.  798,  ch.  370.  $  8. .  445 

1900,  pp.  43,  44,  ch.  20, 
IS  106,  108,  119.  Amend- 
ed by  Laws  1904,  p. 
1413,   ch.   588 28fi 

1900,  p.  58.  ch.  20,  8  193. .  462 

1900,  p.  255,  ch.  155 324 

1901,  pp.  20,  28,  ch.  466, 

88  38,    89 754 

1901,  p.  32,  ch.  466,  S  56. 
Greater  New  York  Char- 
ter    130 

1901.  p.  48,  ch.  466,  SS  124, 
28a  Greater  New  York 
Charter   362 

1901,  p.  103,  ch.  466, 
8  231.  Greater  New 
York    Charter 806 

1901,  p.  il22,  ch.  466.  SS 
124.  288.  Greater  New 
York  Charter 862 
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1901,  p.  127,  ch.  466,  S  300. 
Greater  New  York  Char- 
ter     1039 

1901,  p.  136.  cb.  466,  {  315. 
Greater  New  York  Char- 
ter   425.  1039 

1901.  p.  154,  cb.  466, 
I  355.  Greater  New 
York   Charter    868 

1901,  p.  183,  ch.  466, 
I  411.  Greater  New 
York   Charter    618 

1901.  p.  231,  ch.  466, 
I  518.  Greater  New 
York   Charter    479 

1901,  p.  812,  ch.  128 433 

1901,  pp.  380,  385,  cb. 
466.  «{  894,  902.  Great- 
er New  York  Char- 
ter    297 
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1901,  p.    1500,    ch.    580. 

S  32   190 

1902,  pp.  166k  219,  cb.  63, 
SS  63,  230.  Fulton  City 
Charter   703 

1902,    p.    487,    ch.    194, 

S  i44 7r.  286 

1902.     p.    548,    ch.    580, 

«  195    200 

1902,  p.  1067,  ch.  435. ...  130 

1902,  p.  1068,  ch.  436 130 

1902,  p.  1504,  ch.  580,  J  44.  565 
1902,    p.    1563.    ch.    580, 

8  &7 438 

1902,  p.  1589,  cb.  580,  f 

44 565 

1902,    p.    1563,    ch.    580, 

«j  254,310 1070 

1902,    p.    1665,    ch.    580, 

i    261 331 


190^  p.  1578,  di.  580  H 

M4,  810 ion> 

1902,  pp.  1585.  1586.  ch. 
580,  r  332,  rabdB.  3, 
6    171,  1T2 

1902,  p.  1589.  dL  580. 
i     342 K1T4 

1908,  pp.  883.  884,  ch.  383..  SIT 

1908,  p.  1125,  ch.  486 .t! 

1908.  p.  1187.  ch.  522  ...  Kii; 

1904.  p.  1278,  ch.  509 r.V. 

1904,  p.  1413.  ch.  688 2v; 

1905,  p.  71,  ch.  60. .. .  r. .  i<r^ 
1905,    p.    1731,    ch.    680. 

subd.    8 33.  751 

1905.    p.    1862,    ch.    807 

653.    655.  «:i 
1905,  ch.  513,  i  1 !*• 


STAY. 

Of  action  in  general,  bm  "Action,"  i  2. 


STENOGRAPHERS. 

Monlcipal  Gorpo- 
■alary    of,    aee 


Aa  manidpal  employfia,  i 

rations,"  i  1. 
Mandamus    to    oompal    fixing 

"MandamuB."  f  2. 


STIPULATIONS. 

Amendment  of  as  affecting  right  to  vacate  judg- 
ment, see  "Judgment,"  |  4. 

*A  court  Aeld  to  have  power  to  compel  i)er- 
formance  of  a  stipulation  by  motion. — Potter  t. 
Rossiter  (Sup.)   177. 

*A  party  AeJd  entitled  to  enforce  a  stipulation, 
although  tiie  party  for  whose  benefit  the  stip^nla- 
tion  was  made  had  retired  from  the  action. — 
Potter  V.  Rossiter  (Sup.)  177. 

A  Stipulation  by  the  parties  that  a  scaled  ver- 
dict directed  in  an  action  might  be  delivered 
to  the  officer  in  charge  of  the  jury  to  be  by 
him  given  to  the  clerk  of  conrt  and  by  the  latter 
opened  and  recorded  in  the  minutes,  in  the 
absence  of  the  presidingjustice  and  the  jury, 
Is  valid.— Chichester  v.  Winton  Motor  Carriage 
Co.  (Sup.)  1006. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  |  2. 

STREET  RAILROADS. 

See  "Railroads." 

.Carriage  of  pasengers,  see  "Carriers,"  {t  3-6. 

Exercise  of  power  of  eminent  domain,  see  ^'Emi- 
nent Domain,"  g  1. 

Stay  of  action  to  enforce  order  of  rapid  tran- 
sit commissioners,  see  "Action,"  {  2. 


I   1.    E>t»bUshMieB.t,     eiwatrastioB,     aal 


In  a  suit  by  an  alratting  property  owna-  to 
restrain  the  maintenance  of  a  third  track  on  sd 
elevated  street  railroad,  the  oonrt  keU  author- 
ised to  deny  an  injunction  on  condition  tiiat  de- 
fendant would  pay  plaintiff  tlie  damages  suf- 
fered therefrom. — Knoth  t.  Manhattan  Ry.  Co. 
(Sup.)  844. 

I   2.    a«rnlation  amd  op«>«tlaa. 

In  an  action  for  injuries  to  a  member  of  tbe 
Insurance  patrol  by  collision  of  tbe  truck  with 
a  street  car,  inetractions  held  not  objecti0Dit4« 
as  leading  the  jflry  to  believe  that  it  was  ti>e  ab- 
solute duty  of  the  motorman  to  stop  the  iir 
to  give  the  truck  the  right  of  way. — Duffgbe  t. 
Metropolitan  St.  Ry.  C3o.  (Sup.)  324. 

•Under  Greater  New  York  (Charter.  Law 
1897,  p.  260,  c.  378.  {  748,  as  amended  by  La»^ 
1900,  p.  255,  c.  155,  it  is  abstractly  the  dotj 
of  a  motorman  to  stop  his  car  to  give  the  street 
to  a  fire  insurance  patrol  truck. — ^Duffghe  v. 
Metropolitan  St  Ry.  Co.  (Sup.)  824. 

•The  fact  that  street  car  horses  broke  from 
the  driver  and  injured  plaintiff,  held  insufScieni 
to  establish  the  railroad  company**  negligence.— 
Cunningham  v.  Diy  Dock,  IS.  B.  &  B.  B.  Ca 
(Sup.)   1070. 


STREETS. 

"Municipal  Ooiporations,"  It 


See  "Highways" ; 
6,6. 


SUBLETTING. 

See  "Landlord  and  Tenant,"  |  2. 

SUBSTITUTED  SERVICE 

See  "Process,"  f  1. 

SUIT. 

See  "Action." 


*  Pelat  annotsiad.    So*  tjUahmM, 
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SUMMARY  PROCEEDINGS. 

Tor  collection  of  costs,  see  "Coats,"  |  4. 
jx  forcible  entry   and  detainer,  see  "Forcible 
Bntry  and  Deteiner,"  i  1. 


3«e  "ProceB*." 


SUMMONS. 


SUNDAY. 


*A  contract  held  Toid  becanse  In  violation  of 
>en.  Code.  {{  263.  265,  267,  and  Laws  1S97,  p. 
i22,  c.  378,  {  1481,  relating  to  labor,  etc.,  on 
Sunday. — Hallen  v.  Thompson  (Sup.)  142. 

TTnder  Greater  New  York  Charter,  Laws  1897, 
>.  522,  c  378,  8  1481,  prohibiting  entertainment 
>n  Sundays,  a  proceeding  to  enforce  criminal 
>anishment  and  a  proceeding  to  recover  a  penal- 
y  may  be  made  together  or  independently  of  one 
mother. — City  o£  New  York  v.  Wiljiams  (Man. 
3t.)  237. 

Conviction  of  misdemeanor  held  not  condition 
trecedent  to  action  to  recover  penalty,  under 
Sreater  New  York  Charter.  Laws  1807,  p.  522, 
•.  378.  S  1481,  for  giving  a  public  entertainment 
>n  Sunday. — City  of  New  York  t.  Willlama 
Mun.  CD  237. 

SUPPLEMENTAL  PLEADING. 

}«e  "Pleading,"  I  6. 

SUPPLEMENTARY  PROCEEDINGS. 

;ee  "Bxecntion,"  |  1. 

SURPRISE. 

}ronnd  for  new  trial,  see  "New  Trial,"  |  1. 

SURROGATE. 

'rooeedinga  for  assessment  of  transfer  tax,  see 

"Taxation."  i  7. 
>iat    of   disputed   claims   against   decedents' 

estates,  see  "Bzeoutoia  and  Administrators," 

i  5. 

SUSPENSION. 

>f  tienefit  Insurance,  see  "Insurance,"  {  7. 

TAXATION. 

>uty  of  life  tennnt  as  to  payment  of  taxes,  see 
"Life  Estates." 

!nactment  of  tax  law,  see  "Statutes,"  f  1. 
njunction  by  tax  payer,  see  "Injunction,"  |  1. 
pecial  or  local  lavni,  see  "Statutes,"  {  2. 

Local  or  special  taxes. 

jssessments    for    muniripal    improvements,   see 
"Municipal  Corporations,"  |  3. 


Oocupnfion  or  iirMUge  taxet. 
See   "Intoxicating   Liquors,"   |   1;   "Licenses," 

I    1.    Uablllty  of  peni^  sad  property. 

'Determination  of  comptroller  that  certain 
land  of  a  corporation  was  not  employed  in 
"manufacturingr*  within  the  meaning  of  .Tax 
Law,  Laws  1^,  p.  857,  c  908,  i  ISS,  exempt- 
ing snch  land  from  the  franchise  tax,  held 
under  the  evidence  not  subject  to  revisi<n'  by 
courts. — People  v.  Kelsey  (Snp.)  42. 

Corporation  whose  only  business  is  owning  and 
managing  an  apartment  house  within  the  state 
held  subject  to  a  frauchise  tax,  under  Tax 
Law,  Laws  1896,  p.  856,  c.  908,  I  182.— People 
V.  Kelsey  (Sup.)  745. 

I   2.     Plseo  of  tezatioK. 

Under  Greater  Xew  York  City  Charter. 
Laws  1901,  pp.  380,  385,  c  466,  |{  894,  902, 
a  tar  on  personalty  must  be  levied  in  the 
borough  in  which  the  owner  resides. — Peo- 
ple V.   O'Doonell   (Sap.)  297. 

{   3.    l^-ry  sad  asseaaateBt. 

'Certain  land  owned  by  a  corporation  held 
"employed"  within  the  meaning  of  Tax  Law, 
Laws  1896,  p.  856,  c  908,  f  182,  relative  to 
franchise  taxes. — People  v.  Kelsey  (Sup.)  42. 

*The  surplus  eaminga  of  a  corporation  are 
not  within  Tax  Law,  Laws  1896,  p.  856.  c. 
908,  {  182,  imposing  a  franchise  tax  on  corpo- 
ratiois  to  be  cbmpnted  upon  the  amount  of 
their  capital  stock  employed  within  tiie  state. — 
People  V.  Kelsey  (Sup.)  42. 

Certain  land  owned  by  a  corporation  hdd 
capital,  within  the  meaning  of  Tax  Law,  Laws 
li»6,  p.  856,  c.  908,  I  182,  imposing  a  franchise 
tax  on  the  capital  of  a  corporation. — People  v. 
Kelsey   (Sup.)  42. 

Under  Tax  Iaw,  Laws  1896,  p.  856,  c.  908, 
{  182,  in  assessing  franchise  tax  on  a  corpora- 
tion conducting  an  apartment  house,  the  pres- 
ent rental  value  of  the  house  may  l>e  considered. 
— People  v.  Kelsey  (Sup.)  745. 

I  4.  Golleotloa  aad  •atoreeaaeat 
•salaat  persoaa  or  ponoaal  prop* 
•rty. 

E<quity  in  a  suit  for  taxes  held  required  to 
adapt  its  judgment  to  Laws  1903,  p.  1187,  c 
522,  though  the  complaint  was  filed  before  the 
adoption  of  the  act. — City  of  Rochester  v.  Ro- 
chester Ry.  Co.  (Sup.)  152. 

Laws  1903,  p.  1187,  c.  522,  held  to  give  a  city 
a  right  to  collect  by  action  taxes  previousl.v 
afLsessed. — City  of  Rochester  v.  Rochester  Ry. 
Co.  (Sup.)  152. 

t  6.    Bale   of   laad   for  aaapsyaioat   of 


A  city  bidding  in  land  for  nonpaymmt  of  taxes 
and  receiving  a  certificate  therefor  on  the  owner's 
failure  to  redeem  held  not  to  aoqnire  complete 
title  to  the  land,  under  section  104  of  its  char- 
ter (Laws  1880.  p.  48,  c.  14).  and  the  land  is  tax- 
able against  the  owner. — City  of  Rochester  v. 
Rochester  Ry.  Co.  (Sup.)  ICi 


*Polat  aaaotated.    See  srllsbas. 
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I   6«    Hedeaaptlon  from  tax  sale. 

Rochester  City  Charter,  Laws  1880,  p.  48,  c 
14,  {  104,  held  to  authorize  the  city  to  malntsia 
an  action  to  foreclose  an  owner's  right  to  land 
bid  In  by  it  for  nonpayment  of  taxes. — City  of 
Rochester  ▼.  Rochester  By.  Co.  (Sup.)  152. 

{   7,    Iie(*«7,  lakerltaaoe,   aad  transfer 
'    tasM. 

Where  a  surrogate  erroneously  imposed  a 
transfer  tax,  he  had  authority  to  modify  his 
decree. — In  re  Backhouse  (Sup.)  466. 

On  proceedings  under  the  transfer  tax  law, 
the  surrogate  hdd  to  have  had  no  Jurisdiction 
to  fix  a  tax  on  property  not  passing  through  de- 
cedent— In  re  Backhouse  (Sup.)  466. 

Certain  remainders  passing  under  a  will  held 
not  subject  to  the  transfer  tax. — In  re  Back- 
house (Sup.)  466. 

'Transfer  of  land  in  consideration  of  care  of 
grantor  for  life  and  performance  of  certain 
agreements  relating  to  the  land  held  not  a  trans- 
fer intended  to  take  effect  at  or  after  the  death 
of  the  grantor  within  Taxable  Transfer  Act. 
Laws  1896,  p.  869,  c  908,  |  220,  subd.  8.— In 
re  Hess'  Estete  (8up.)  990. 

*Tranafer  of  land  under  agreement  by  grant- 
ee to  live  thereon  and  care  for  grantor  during 
his  life  held  not  a  transfer  in  contemplation  of 
death,  within  Taxable  Transfer  Act,  Laws  1896, 
p.  869,  e.  906,  {  220,  ■obd.  8.— In  re  Hess'  Es- 
tate (Sap.)  990. 

*Tran«fer  of  remainder  in  realty  in  New 
Jersey  under  power  of  appointment  in  will  held 
not  subject  to  transfer  tax. — In  re  Hull's  Estate 
(Snr.)  93. 

TEACHERS. 

See  "Sdiools  and  School  Districts,"  1 1. 

TELEGRAPHS  AND  TELEPHONES. 

i   1.   Sstabllsbatemt,    eoastraetlon,    amd 
iBaliit*man«e. 

*The  right  of  a  telephone  company  to  use  the 
public  streets  and  highways  of  a  city  for  the 
erection  and  maintenance  of  its  necessary  lines 
is  granted  directly  by  the  state. — Village  of 
Carthage  t.  Central  New  York  Telephone  ft 
Telegraph  Co.  (Sup.)  917. 

*The  municipal  authorities  have  the  power  of 
reasonable  control  and  reasonable  regulations  as 
to  the  use  of  the  public  streets  by  telephone 
companies. — Village  of  Carthage  v.  Central 
New  York  Telephone  ft  Telegraph  Co.  (Sup.) 
917. 

A  village  has  no  power  to  compel  a  telephone 
company  to  place  its  wires  underground  fn  the 
same  streets  in  which  it  permits  a  company  to 
use  poles  and  open  air  construction. — Village  of 
Carthage  v.  Central  New  York  Telephone  ft  Tel- 
egraph Co.   (Sup.)  917. 

A  village  cannot  obtain  an  injunction  to  re- 
strain a  telephone  company  from  setting  its 
poles  in  the  street  of  the  village  because  of  its 


failure  to  place  Its  wires  nndergronnd  when  s 
similar  company  is  allowed  to  use  poles  and 
open  air  construction. — Village  of  Carthage  v. 
Central  New  York  Telephone  ft  Telegraph  Ca 
(Sup.)  917. 

A  Tillage  under  its  special  charter  and  Vil- 
lage Law,  Laws  1897.  pp.  394,  414,  455,  c  414. 
gS  89  (9),  141,  340,  held  empowered  in  a  prop- 
er case  to  require  telephone  companies  to  pitce 
their  wires  underground  (Transportation  C!o^ 
porations  Law,  Laws  1890,  p.  1152,  c:  566.  { 
102).— Village  of  Carthage  t.  Central  New 
York  Telephone  ft  Telegraph  Co.   (Sup.)  919. 

A  fact  held  not  to  show  discrimination  of  a 
village  between  telephone  companies  as  to  pla- 
cing wires  underground. — Village  of  <^rthage  v. 
Central  New  York  Telephone  ft  Telegraph  Ca 
(Sup.)  919. 

TENANCY  IN  COMMON. 

Partition  between  co-tenants,  see  "Partition,' 
«  1. 

I  I.    Mvtnal  richis,  dwties,  and  HaUU- 
tles  of  oo-toaaiitSi 

The  claimant  of  an  undivided  third  of  cer- 
tain real  estate  held  not  charged  with  notice  of 
a  widow's  adverse  claim  thereto  by  her  allega- 
tion thereof  in  a  partition  suit — Tarplee  v. 
Sonn  (Sup.)  6. 

*One  tenant  in  common  may  assert  an  ad- 
verse title  against  his  co-tenant  if  his  holding  s 
adverse  and  to  the  exclusion  of  snch  co-tenant 
— Tarplee  v.  Sonn  (Sup.)  6. 

A  widow  Add  to  have  acquired  title  by  advene 
possession  to  an  undivided  third  of  a  farm  as 
against  a  prior  purchaser  thereof  oa  execntioa. 
—Tarplee  v.  Sonn   (Sup.)   6. 

'Evidence  held  to  show  adverse  pnnirriiiiB 
against  co-tenant — Cole  ▼.  Lester  (Sap.)  67. 

Admission  in  deeds  of  other  lands  Aeid  i>- 
sufficient  to  exclude  party  claiming  to  hold 
lands  adversely. — Cole  v.  Lester  (Sup.)  67. 

TERMINATION. 

Of  lease,  see  "Landlord  and  Tenant,"  i  % 

TERMS. 

Of  courts,  see  "Courts,"  |  2. 

Of  leases,  see  "Landlord  and  Tenant,"  |  S. 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  I  1. 

THEATERS  AND  SHOWS. 

Sunday  entertainments,  see  "Sundaj." 


'Point  annotated.    See  syllabns. 
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THEFT. 


TIML 


For  action  for  contribution,  see  "Contrlbutioii." 
For  amendment  of  pleading,  m«  "Pleading,"  |  5. 

TITLE. 

Abstracts  of  title,  see  "Abstracts  of  Title." 
As  an  issue  in  repleyin,  see  "Replevin,"  I  1. 
As  defense  to  forcible  entry  and  detainer,  see 

"Forcible  Entry  and  Detainer,"  {  1. 
Color  of  title,  see  "Adverse  Possession." 
Removal  of  cloud,  see  "Quieting  Title." 
Sufficiency  of  title  of  vendor  of  land,  see  "Ten- 
dor  and  Purchaser,"  |  1. 

TORTS. 

Measure  of  damages,  see  "Damages,"  (  8. 
Birht  to  set  up  tort  as  counterclaim,  see  "Set- 
Off  and  Gonnterclaim,"  {  1. 

By  porMeulor  ebuses  ^  porHes. 

See  "Municipal  Corporations,"  {  6. 

Particular  remedies  for  tort*. 

See  "Trover  and  Conversion,"  |  1. 

Portioulortortt. 

See  "False  Imprisonment,"  J  1 ;  "Fordble  En- 
try and  Detainer,"  |  1 ;  "Fraud" ;  "Libel  and 
Slander";  "Malicious  Prosecution":  "Negli- 
gence"; "Nuisance";  "Seduction,'^  |  1; 
"XroT«r  and  Conversion." 

TOWAGE. 

Liabilibr  of  hirer  ot  vessel  for  tovrage,  see  "Ship- 
ping/ I  1. 

TOWNS. 

See  "Counties" ;  "Schools  and  School  Districta," 
Certiorari  to  town  board,  see  "Certiorari,"  |  1. 

TRANSFER  TAX. 

See  "Taxation,"  i  7. 

TRESPASS. 

Xyection  ot  trespasser,  see  "Carriers,"  |  8. 
Execution  against  the  person  in  action  for,  see 

"Execution,"  {  2. 
Right   to  jury   trial   In  action  to  enjoin,  see 

•VFury,"  {  1. 
To  the  person,  see  "False  Imprisonment." 
Waiver     of     objection     to     jurisdiction,     see 

"Courts"  1 1. 


TRIAL 

See  "New  Trial" ;  "Reference" ;  "Witnesses." 

Contributory  negligence  of  passenger  as  a  ques- 
tion for  jury,  sea  "Carriers,"  |  4. 

Exceptions  to  rulings  for  purpose  of  review,  see 
"Appeal,"  f  3. 

Objections  to  rulings  for  purpose  of  review,  see 
''Appeal,"  I  3. 

Sale  as  a  question  for  Jury,  see  "Sales,"  (  1. 

Stipulations  as  to  verdict,  see  "Stipulations." 

Trial  of  disputed  claims  against  estate  of  de- 
cedent, see  "Executors  and  Administrators," 
§  6. 

ProeeedtnQt  ineldent  to  trials. 

See  "Continuance." 

Entry  of  judgment  after  trial  of  issues,  see 
"Judgment,"  §  2. 

Place  of  trial,  see  "Venue,"  t  1. 

Right  to  trial  by  jury,  see  "Jury,"  ^  1. 

Of  actions  by  or  against  particular  clatgea  of 
parties. 

See  "Attorney  and  Client,"  |  2 ;  "Brokers,"  |  4 : 
"Carriers,"   {g  3-6;    "Master   and   Servant. 
§  9:  "Municipal  Corporations,"  {  6;  "Rail- 
roads," {  2;  ''iStreet  RaUroads,"  |  2. 

Trial  of  particular  oivil  aotions  or  prooeediaga. 

Before  referee,  see  "Reference,"  |  2. 

For  assault  on  passenger,  see  "Carriers,"  |  6. 

For  breach  of  contract,  see  "Sales,"  {  6. 

For  commissions  of  broker,  see  "Brokers,"  |  4. 

For  loss  of  passenger's  effects,  see  "Carriers," 
I  6. 

For  negligence  of  attorney,  see  "Attorney  and 
Client,"  {  2. 

For  personal  Injuries,  see  "Carriers,"  §g  3,  4; 
"Master  and  Servant,"  |  9 ;  "Municipal  Cor- 
porations," i  6;  "Railroads,"  {  2;  "Street 
Railroads,"  I  2. 

For  wrongful  death  of  servant,  see  "Master  and 
Servant?'  {  9. 

On  insurance  policy,  see  "Insurance,"  g  6. 

Probate  proceedings,  see  "Wills,"  g  3. 

I   1.    Co«ne  aad  ooaduet  ot  trial  la  (ea- 
eraL 

Under  Municipal  Court  Act,  Laws  1902,  p. 
&48,  c.  580,  g  195,  the  court  may  require  the  pay- 
ment of  costs  to  the  adverse  party  as  a  condition 
precedent  to  an  adjournment — Poland  r.  Min- 
shall  (Sup.)  200. 

Where  defendant  desires  to  secure  the  right 
to  op^n  and  close  by  admitting  plaintiff's  cause 
of  action  and  setting  up  an  affirmative  defense, 
he  must  make  his  admissions  clear  and  com- 
prehensive.— Cilley  V.  Preferred  Ace.  Ins.  Co. 
(Sup.)    282. 

In  action  on  accident  insurance  policy,  de- 
fendant held  not  entitled  under  the  pleadings 
to  open  and  close. — Cilley  t.  Preferred  Ace. 
Ins.  Co.  (Sup.)  282. 

'Defendant   is    entitled   to   open   aaf    "" — 
where   its   answer   raises   no   issue  o 
plaintiff   is   required  to  praeeot  pNO 


*  Point  aaaotated.    See  syllabaa. 
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first  instance  In   order  to  sacceed. — Ciller  r. 
Preferred  Ace.  Ins.  Oo.  (Sup.)  282. 

*The  fact  that  the  presiding  justice  left  the 
courtroom  during  a  trial  while  the  jury  was  out 
did  not  adjourn  the  court. — Chichester  t.  Win- 
ton  Motor  Carriage  Co.   (Sup.)    lOOa 

{   2.   Reception  of  evldenee. 

*The  court  in  reopening  a  case  held  not  to 
have  abused  its  discretion. — Standard  Supply  & 
Equipment  Co.  v.  Merritt  (Sop.)  181. 

Insufficient  evidence  given  in  response  to 
proper  questions  held  properly  stricken  out  on 
motion  of  adverse  party,  though  he  did  not 
object  to  the  questions. — -Boland  v.  New  York 
City  Ry.  Co.  (Sup.)  262. 

*An  exception  held  to  present  the  correctness 
of  the  court's  ruling  on  evidence,  where  it  stated 
in  advance  that  it  would  exclude  a  certain  class 
of  evidence. — Corrigan  v.  Funk  (Sop.)  910. 

*A  qnestion  held  not  to  require  any  objection 
to  preserve  defendant's  right  to  have  the  testi- 
mony stricken  out  as  hearsay,  incompetent,  and 
irresponsive. — Brown  t.  Brown  (Sup.)  1002. 

i   3.     TaUac  ease  or  avestlom  from  Jnrjr. 

Where  there  are  contradictions  between  the 
parties  as  to  the  facts  in  issue,  the  case  must 
be  submitted  to  the  jury,  although  a  verdict  for 

glaintifF,  if  found,  would  have  to  be  set  aside. — 
chmal  T.  Rothschild  (Sup.)  179. 

A  verdict  held  properly  directed. — Standard 
Supply  &  Equipment  Co.  v.  Merritt  (Sup.)  181. 

*Wbere  there  is  some  evidence  in  favor  of 
plaintiff,  the  court  should  submit  the  question 
to  the  jury,  though  the  judge  believes  the  testi- 
mony false. — Cohen  v.  Mincoff  (Sup.)  412. 

'Where  the  evidence  was  conflicting,  it  was 
improper  for  the  court,  on  setting  asme  a  ver- 
dict for  plaintiff  for  insufficiency  of  the  evidence, 
to  dismiss  the  complaint  upon  the  merits. — 
Drake  t.  Baker  (Sup.)  10R7. 

{   4.    Xastruetioas  to  Jury. 

Id  an  action  for  the  possession  of  notes  which 
defendant  claimed   to  have   received  from  the 

Slalntiff's  brother,  an  exception  KM  not  to 
irect  the  court's  attention  to  the  failure  to 
submit  the  question  of  defendant's  bona  fides 
to  the  jury,  or  express  a  desire  that  such  ques- 
tion be  submitted. — ^Xwaddell  v.  Weidler  (Sap.) 
90. 

Charge  that  attempt  to  board  car  while  it  was 
moving  was  not  negligence  as  matter  of  law  held 
erroneous  under  pleading  and  evidence. — Wain- 
wright  V.  Intemtban  St.  Ry.  Co.  (Sup.)  114. 

In  an  action  for  breach  of  a  contract  of  em- 
ployment, an  instmction  as  to  the  authority  of 
the  agent  who  was  alleged  to  have  executed  the 
contract  held  mislaading  and  prejudicial  to 
plaintiff. — ^Thonuw  r.  Intaniational  Silver  Oo. 
(Sup.)  21& 

In  an  action  for  Injuries,  an  instruction  as 
to  the  deduction  that  might  be  drawn  by  the 
jnry  from  failnre  to  call  a  witness  held  errone- 
ous.— Boeder  t«  Interurban  St  By.  Cto.  (Sun.) 
266. 


In  action  for  wrongful  discharge  from  emploj- 
ment,  error  in  charge  relating  to  coodonatioD 
of  offenses  of  employ^  held  cured  by  sabsequent 
charge. — Murray  v.  O'Donohue  (Sup.)  335. 

*In  an  action  for  personal  injuries,  charge  pre- 
senting an  issue  of  negligence  which  was  not 
pleaded  held  fatally  erroneous. — Reeves  v.  Four- 
teenth Street  Store  (Sup.)  448. 

Statement  of  the  court  in  submitting  a  certain 
question  to  the  jury  held  equivalent  to  a  with- 
drawal of  the  issue. — De  Kremen  v.  Clothiw 
(Sup.)  525. 

*Any  error  In  refusing  an  instruction  is  cum] 
by  the  statement  in  the  main  charge,  of  the 
principle  involved. — ^Town  of  Oyster  Bay  ». 
Jacob  (Sup.)  620. 

'Remarks  of  the  court  held  an  invasion  of  the 

grovince  of  the  jury. — Ck>rrigan  v.  Funk  (Sup.) 
10. 

I  5.    Trial  bT  eowpt. 

On  an  issue  of  fact,  hM  error  for  trial  justice 
to  refuse  to  hear  additional  witnesses  offered  by 
defendants  and  then  d<!c!de  the  question  of  fac 
in  favor  of  plaintiffs. — Brown  t.  OAen  (Sup.) 
116. 

(  6.     Waiver  and  owreeUeas  of  irreca- 
laritlea  aad  errors. 

*The  absence  of  the  trial  justice  and  jury 
when  a  verdict  is  received  is  at  most  an  irregn- 
larity. — Chichester  t.  Winton  Motor  Ouriage 
Co.  (Sup.)  1006. 

TROVER  AND  CONVERSION. 

I    1.    Aotloas. 

Tlie  damages  awarded  in  an  action  for  con- 
version ft€lo  excessive. — Scbamdort  t.  Altm 
(Sup.)  452. 

The  measure  of  damages  for  the  conversion  of 
horses  during  transportation  to  a  certain  point 
determined. — Wallingford  v.  Kaiaer  (Snp.)  96L 

TRUSTS. 

Alien  trustees  and  trusts  for  benefit  of  alieos, 
see  "Aliens,"  f  1. 

Conveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 

Creation  by  wiU,  see  "Wills,"  {  4. 

Equitable  convwsion  of  estate  in  trust,  see 
"Conversion." 

Existence  of  as  affecting  creaticn  of  othkr 
estate,  see  "Deeds,"  {  1. 

Pleading  in  suit  to  follow  trust  funds,  see 
"Pleading,"  «  2. 

Restrictions  on  perpetuities,  see  "PerDetuities." 

Trust  deeds,  see  "Mortgagee." 

I   1.    Oreatloa,  ezlstoaoe,  aad  Yalidltr. 

A  power  to  apply  the  principal  of  a  trust  to 
the  use  of  the  bcneficiair  Is  valid. — Hsjden  v. 
Sugden  (Sup.)  681 ;  Same  t.  Arnold,  Id. 

•Where  the  principal  provisions  of  a  tnst 
are  separable  from  other  limitations,  wUch  are 
obnoxious  to  Beal  Propert?  Law,  Laws  1886,  p. 
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'G5,  c.  547,  {  32,  prohibiting  the  suspension 
•rior  of  alienation  for  a  longer  period  than  two 
ives  in  being,  the  principal  provisions  may  be 
ipheld,  and  the  trust  so  far  sustained. — Hayden 
'.  Sugden  (Sup.)  681 ;  Same  v.  Arnold,  Id. 

2.     Oonstmctlon  and  operAtioB. 

Under  Real  Property  Law,  Laws  1886,  p.  672, 
u  547,  {  83,  and  Laws  1897,  p.  508,  c.  417,  {  3, 
'uture  income  of  beneficiary  of  trust  held  not 
issignable. — Stringer  v.   Barker    (Sup.)    1052. 

I    3.    Appolatment,      qnallfloatlon,      and 
tenure  of  trnatee. 

Ix>an  of  money  by  trustees  in  will  held  not 
in  executorial  act,  although  the  same  persons 
!7ere  both  executors  and  trustees,  and  had 
lot  been  discharged  as  executors. — Vohmann  v. 
Slichel  (Sap.)  306;   Same  t.  Rinschler  (Sup.) 

>lo* 

*If  the  Supreme  Oonrt  has  an  inherent  power 

0  appoint  a  trustee  without  notice,  the  practice 
if  doing  so  is  bad. — In  re  Bartells'  Will  (Sup.) 
179. 

Any  person  interested  contingently  in  a  trust 
'und  is  entitled  to  apply  for  the  appointment  of 

1  new  trustee. — In  re  Bartells'  Will  (Sup.)  579. 

*Want  of  notice  of  an  application  to  remove 
:he  trustee,  to  others  interested  in  the  estate, 
leld  not  ground  for  dismissing  the  petition. — 
n  re  Bartells'  Will  (Sup.)  579. 

i    4.    Manasement  and  disposal  of  tmst 
property. 

Trustees  held  entitled  to  recover  trust  moneys 
'rom  borrower,  although  the  latter  had,  with- 
>ut  negligence,  repaid  the  loan  to  a  single 
:ru8tee  who  had  embezzled  the  mon^. — ^Voh- 
nann  v.  Michel  (Sup.)  309;  Same  v.  Binachler 
Sup.)  318. 

I  S.    AooovntlaB    and    oonpeasatlon    of 
trustee. 

In  an  action  for  an  accounting  against  de- 
'endants,  alleged  to  have  received  certain 
noneys  as  trustees  for  the  benefit  of  creditors 
>f  a  corporation  indebted  to  plaintiff,  the  com- 
>laint  A«I<I  not  demnrrable  because  asking  re- 
let against  defendants  personally  and  as  trus- 
:ee8. — Biddle  Purchasing  Co.  r.  Snyder  (Sup.) 
156. 

In  an  action  for  an  accounting  against  defend- 
ints,  alleged  to  have  received  certain  moneys 
IS  trustees  for  the  benefit  of  creditors  of  a  cor- 
>oration  indebted  to  plaintiff,  and  expended  in 
}art  by  defendants  in  the  purchase  of  property 
;umed  over  to  another  corporation,  neither  cor- 
>oration  held  a  necessary  par^. — ^Biddle  Pur- 
^aslng  <>>.  y.  Snyder  (Sup.)  356. 

In  an  action  for  an  accounting,  plaintiff  held 
lot  to  haye  admitted  the  truth  of  statements  in 
etters  and  reports  sent  to  it  by  defendants,  so 
ts  to  preclude  it  from  relief. — -Biddle  Purchas- 
ng  Co.  V.  Snyder  (Sup.)  35C. 

*In  an  action  for  an  accounting  against  de- 
pendants, alleged  to  have  received  certain 
moneys  as  trustees  for  the  benefit  of  creditors 
>f  a  corponitioD  indebted  to  plaintiff,  defendants 


held  to  have  the  burden  of  showing  what  th^ 
did  with  the  money. — Biddle  Purchasing  Co.  y. 
Snyder  (Sup.)  356. 

{  0>     Establlsliment  and  enforcement  of 
trust* 

Rightful  owner  of  land  purported  to  be  con- 
veyed by  forged  deed  could  follow  such  land, 
but  could  not  follow  the  proceeds  of  n  sale 
of  thr  land  into  other  land  purchased  with 
such  proceeds. — Darragh  y.  Rowe  (Sup.)  666. 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Agent,"  t  2. 

UNILATERAL  CONTRACT. 

See  "Contracts,"  |  1. 

UNLAWFUL  DETAINER. 

See  "Forcible  Etatty  and  Detainer." 

USURY. 

See  "Building  and  loan  Assodations." 

I   1.    Usurious    eontraets    and    transac- 
tions. 

*In  an  action  against  a  corporation  to  recover 
wa^es  of  employes  assigned  to  plaintiff  as  se- 
curity for  notes,  the  defense  that  the  notes  were 
usurious  held  not  available.' — Thompson  y.  In- 
terborough  Rapid  Transit  Co.  (Snp.)  416. 

An  agreement  for  exorbitant  and  oppressive 
collection  charges  is  not  usurious. — Hagaman 
y.  Reinach  (Sup.)  719. 

Where  money  is  loaned  to  be  repaid  from  the 
proceeds  of  collection,  and  the  interest  stipu- 
lated is  snch  that  considering  the  uncertainty 
as  to  the  time  of  payment  it  might  not  exceed 
the  lawful  rate,  the  contract  cannot  be  regarded 
as  usurious. — Hagaman  v.  Reinach  (Sup.)  719. 

A  pretended  sale  of  an  interest  in  an  estate, 
which  is  merely  used  as  a  cover  for  an  usurioos 
transaction,  will  not  be  uphold. — Hagaman  y. 
Reinach  (Sup.)  719. 

*An  assignment  and  agreement  which  are 
not  affected  with  usury  at  their  inception,  and 
are  valid  at  that  time,  cannot  be  adjudged  invalid 
because  of  any  subsequent  usurious  transactions. 
— Hagaman  v.  Reinach  (Sup.)  719. 

'Where  usury  is  the  foundation  of  a  plead- 
ing, variances  in  the  proof  as  to  the  exact  ex- 
cess may  be  material  or  not  according  to  the 
circumstances,  and,  if  immaterial,  may  be  dis- 
regarded, or  if  material,  amendment  may  be 
allowed. — Hagaman  v.  Reinach  (Sup.)  71&. 

VACATION. 

VacaHna  partteular  prooeedingi. 

Attachment,  see  "Attachment,"  {  4. 
Injunction,  see  "Injunction,"  {f  2,  4 
Judgment,  see  "Judgment,"  ff  1,  4. 
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Judgment  •gaiDst  infant  for  failure  to  ap- 
point guardian  ad  litem,  see  "Infants,"  {  1. 

Judgment  in  justice's  court,  see  "Justices  of 
the  Peace,"  |  I. 

VALUE. 

Admissions  aa  evidence,  see  "EMdence,"  |  4. 
Opinion  evidence,  see  "Evidence,"  |  9. 

VARIANCE 

Between  pleading  and  proof  in  dvQ  action,  aee 
"Pleading,"  i  9. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

liStoppel  of  vendee  to  assert  statute  of  frauds. 

Bee  ^'Frauds,  Statute  of,"  {  4. 
Fraud  of  vendor  in  general,  see  "Fraud,"  |  1. 
Maintenance  of  forciole  enter  vd  detainer  by 

purchaser,  see  "Forcible  Entry  and  Detainer," 

Right  to  mechanic's  lien  as  against  purchaser, 
see  "Mechanics'  Liens,"  f  1. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

Validity  of  sale  made  to  cover  nsurions  trans- 
action, see  "Usury,"  |  1. 

I    1.    Ferformanoe  of  eontract. 

'Refusal  of  corporation  counsel  of  a  city  to 
approve  the  title  to  real  estate  contracted  for 
by  the  city  held  not  to  prevent  the  enforcement 
of  specific  performance  as  against  the  city.— 
Lighten  v.  City  of  Syracuse  (Sup.)  682. 

*In  an  action  by  a  vendor  to  enforce  a  con- 
tract of  purchase,  held,  that  plaintiff's  title  was 
involved  in  such  donbt  as  to  defeat  the  action. 
—Cook  V.  Sackett  (Sup.)  1086. 

i  2.    S«m*dies  of  pnreluMev. 

In  an  action  for  damages  for  breach  of  defend- 
ant's agreement  to  execute  a  contract  for  the 
conveyance  of  land  to  plaintiff,  evidence  held  l»- 
sufficient  to  warrant  a  verdict  for  $500  damages. 
—Bender  v.  ShaUkin  (Sup.)  203. 

Where  defendant  failed  to  comply  with  his  con- 
tract to  execute  a  contract  to  convey  land  to 
plaintiff,  the  measure  of  damages  was  the  value 
of  the  promised  contract  upon  the  date  when  it 
should  have  been  executed. — Bender  v.  Shatzkin 
(Sup.)  203. 

In  an  action  for  defendant's  breach  of  contract 
to  execute  a  contract  to  convey  land  to  plaintiff, 
the  basis  of  valuation  taken  by  a  witness  testify- 
ing as  to  the  damages  held  erroneous. — ^Bender 
T.  Shatzkin  (Sup.)  203. 

VENUL 

Of  particular  octtons  or  proceeMngi. 
See  "Libel  and  Slander,"  f  3. 
Criminal  prosecutions,  see  "Criminal  Law,"  I  1. 
For  negligence  or  wrongful  act  of  sheriff,  see 
"Sherifb  and  Constables,"  |  1. 


To  enforce  stockholder's  liability,  see  "Corpon- 
tions,"  f  2. 

{    1.    CItaiMEe  •'  Teane  or  plae*  of  tilaL 

'Affidavit  of  merits  hdd  unnecessary  for 
change  of  trial  to  the  county  where  the  statute 
requires  the  cause  to  l>e  tried. — Pacitard  *. 
Heeterberg  (Sup.)  72. 


•Trul.' 


VERDICT. 

Directing  verdict  in  civil  actions,  see 

8  3. 
Review  on  appeal,  see  "Appeal,"  |  8. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  6k 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Gaming,"  |  1. 

WAGES. 

See  "Master  and  Servant,"  |  S. 


WAIVER. 

See  "Estoppel.' 

Of  objection*  to  particular  aatt  or  proeeedtaga 
See  "Pleading,"  {  10 ;  "Trial,"  <  6. 
Admission    of    privileged    communications,  set 

"Witnesses,"  f  1. 
Breach  of  contract,  see  "Contracts,**  |  4> 
Defect  of  parties,  see  "Parties,"  {  2. 
Duress  in  procuring  contract,  see  "Contracts," 

{  3. 
Objection  to  street  assessments,  see  "Municipi! 

Corporations,"  $  3. 

0/ r<0M»  or  mnediet. 
Conditions  in  insurance  policy,  see  "Insurance," 

On  default  in  mortgage,  see  "Mortgages,"  {  .'t. 

Proof  of  loss  under  insurance  policy,"  see  ''In- 
surance," f  5. 

Right  to  forfeit  membership  in  mutaal  l>enffit 
insurance  association,  see  "Insurance,"  f  7. 

Service  of  charges  against  members  of  associa- 
tion, see  "Associations." 

Widow's  allowance,  see  "Bxeeatoia  and  Admin- 
istrators," {  4. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  "Carrleca,"  |  L 
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WARNING. 


'Master  and  Servant," 


Of  danger  to  eervant,  see  ' 
I  6. 


WARRANT. 

Searches  and  Seizures  of  gamine  places,  with- 
out warrant,  see  "Gaming,"  |  2. 
Search  warrant,  see  'Searches  and  Seisures." 

WARRANTY. 

By  inaared,  see  "Inaorance,"  I  S. 
On  sale  of  goods,  see  "Sales,"  {|  6,  7. 

WATERS    AND    WATER    COURSES. 

Power  of  munidpalitr  to  make  Improvement  for 
water  supply,  see  ^'Haniciiwl  Corporations," 
{3. 

i   1.    X«twral  trater  eonrsas. 

In  an  action  to  recover  for  injuries  to  prop- 
erty by  the  erection  of  a  dam,  the  rights  of  the 
parties  are  to  be  governed  by  the  ordmaiy  stage 
of  the  water,  and  not  by  "low  and  medium 
waters." — H.  Remhigton  &  Son  Pulp  &  Paper 
Co.  V.  Water  Com'rs  of  City  of  Watertown 
(Sup.)  975. 

WAYS. 

Public  ways,  see  "Highways";  "Municipal  Cor- 
poration," ${  6,  e. 
Prirate  righu  of  way,  see  "Easements." 

WHARVES. 

NegUgsnee  in  maintaining,  see  "Negligenoek"  1 1. 

WIDOWS. 

Dower,  see  "Dower." 

WILLS. 

See  "Descent  and  Distribution";  "Executors and 

Administrators." 
Appointment   of   guardian   by,   see   "Guardian 

and  Ward,"  |  1. 
Construction    and    execution    of    trusts,    see 

"Trusts." 
Counterclaim  in  action  to  recover  legacy,  see 

"Set-Oer  and  Counterclaim,"  I  1. 
E>4uitable  conversion,  see  "Conversion." 
Legacy  and  succession  taxes,  see  "Taxation," 

s  ^^ 

Partition    between    devisees,    see    "Partition," 

Restrictions  on  perpetuities,  see  "Perpetuities." 

Right  to  costs  in  action  to  annul  probate,  see 
4.  -  -  - 


«CostB,"  I  L 


i   1.    Testaaasmterr  Mtpaoity. 

'Evidence  held  sufficient  to  warrant  surrogate 
in  refusing  probate  to  instrument  purporting 
to  be  last  will  of  testatrix. — In  re  Cnoate's 
WiU  (Sup.)  880. 

i  2.    Requisites  amd  Talldlty. 

•An  unattested  instrument,  «xecuted  by  de- 
cedent as  his  will,  keW  not  revived  by  nor  legally 
subject  to  incorporation  into  a  subsequent  valid- 
ly executed  instrument  denominated  a  "codicil." 
— In  re  Emmons'  Will  (Sup.)  506. 

The  rule  that  no  testamentary  papers  can  be 
incorporated  into  a  will  does  not  extend  to  a 
will  properly  executed  and  which  has  been  ren- 
dered inoperative  In  law,  as  by  marriage  of  a 
woman,  or  to  one  executed  while  testator  was 
of  unsound  mind  or  under  restraint. — In  re 
Emmons'  Will  (Sup.)  506. 

A  codicil,  executed  according  to  the  formalities 
of  the  statute,  is  a  final  testamentary  disposi- 
tion.— In  re  Enmions'  Will  (Sup.)  506. 

A  properly  executed  codicil  held  complete  in 
itself,  and  entitied  to  probate  independent  of 
an  alleged  will. — In  re  Emmons'  Will  (Sup.) 
50& 

*The  intention  or  motives  of  testator,  in  con- 
nection with  the  execution  and  attestation  of 
his  will,  are  immaterial  upon  the  question  of 
the  sufficiency  of  publication  of  the  will. — In 
re  Moore's  Will  (Sup.)  729. 

Publication  of  will  held  essential  to  its  validi- 
ty.—In  re  Moore's  Will  (Sup.)  729. 


I  3. 


seat,  and  annol- 


Probate,  estaUisha 
meat. 

*In  a  will  contest,  whether  testatrix  had  tes- 
tamentary capacity  at  the  time  she  executed 
the  codicu  in  question  held  for  the  jury. — Byrne 
V.  Byrne  (SupO  875. 

Whether  a  will  was  executed  in  compliance 
with  the  statutes  is  a  question  of  fact — In  re 
Eldr«d's  Will  (Sup.)  486. 

'Admission  of  an  attesting  witness  to  a  will 
keld  required  to  be  considered  in  connection  witii 
his  testimony  relating  to  the  execution  Oiereof. — 
In  re  Eldred's  Will  (Sup.)  435. 

'Evidence  in  a  proceeding  for  the  probate  of  a 
will  held  to  warrant  a  nnding  that  the  will 
was  properly  executed. — In  re  Eldred's  Will 
(Sup.)  435. 

'Admission  of  an  attesting  witness  to  a  will 
held  not  to  show  a  failure  to  comply  with  the 
statutes  in  the  execution  thereof. — In  re  El- 
dred's Will  (Sup.)  43.^. 

'Code  Civ.  Proc.  |  2620  held  not  to  prohibit 
the  probate  of  a  will  because  an  attesting  wit- 
ness testifies  against  the  facts  showing  a  due 
execution  thereof. — ^In  re  Eldred's  Will  (Sup.) 
435. 

The  fact  that  a  codicil  appoints  executors  of 
the  testator's  estate  alone  entitles  It  to  probate, 
though  it  contain  no  other  provision.— In  re 
Emmons'  Will  (Sup.)  B06. 
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Under  Oode  Civ.  Proc.  ||  2618,  2620,  2822 
relatiye  to  probate  of  wills,  defect  of  proof  of 
publication  cannot  be  supplied  by  proving  con- 
tradictory statements  of  subscribing  witnesses 
showing  a  proper  publication  of  the  will. — In  re' 
Moore's  Will  (Sup.)  729. 

Elvidence  held  to  support  finding  that  a  will 
bad  not  been  roTOked. — In  re  Hopkins'  Will 
(Sup.)  033. 

Recording  of  foreign  will,  under  Code  Civ. 
Proc.  {{  2703,  2704,  denied  for  insufficient  proof 
of  execution. — In  re  Hagar's  Will  (Sur.)  96. 

{  4.     Oonstrsetlon. 

TJnder  a  will,  held,  the  gift  over  after  the  death 
of  the  life  tenant  was  to  testator's  next  of  kin 
living  at  the  death  of  the  life  tenant. — In  re 
Cooper's  Will  (Sup.)  562;   In  re  Bowers,  Id.    ' 

Certain  will  held  to  create  valid  trusts  in 
favor  of  testatrix'  children. — Hayden  v.  Sugden 
(Sup.)  681 ;  Same  v.  Arnold,  Id. 

Clanse  "after  all  my  lawful  debts  are  paid  and 
discharged"  held  not  to  authorize  executor  to 
withhold  payment  of  income  on  a  bequest  for 
life  until  the  last  debt  had  been  paid. — (3onklin 
v.  Clark  (Sup.)  914. 

Will  construed,  and  held,  that  the  devise  of 
income  of  a  certain  sum  for  life  gave  the  legatee 
a  right  to  interest  thereon  from  the  time  of 
testator's  death. — Conklin  v.  Clark  (Sup.)  914. 

Provisions  of  a  will  construed,  and  "lawful 
issue"  determined. — Phelps  v.  Camoron  (Snp.) 
1014. 

*nnder  the  terma  of  a  hnsband's  will,  widow 
held  not  entitled  on  remarriage  to  a  life  estate 
in  realty  or  the  proceeds  of  its  sale. — Linzy  v. 
Whitney  (Sup.)  1075. 

Will  construed,  and  widow  of  testator  held  to 
take  a  life  estate  in  certain  realty  and  the  chil- 
dren a  vested  remainder,  subject  to  the  exercise 
of  power  of  sale  given  executors. — In  re  Burr 
(Sur.)  225 ;  In  re  Sheldon's  Estate,  Id. 

A  provision  of  a  will  offending  against  the 
statute  forbidding  suspension  of  the  power  of 
alienation  eliminated  in  order  to  effectuate  tes- 
tator's intention. — In  t»  Perry  (Sur.)  879 ;  In  re 
Avery's  Estate,  Id. 

Where  a  will  gave  testator's  three  daughters  a 
certain  amount  per  month  for  10  years,  and  pro- 
vided that  at  the  end  of  that  period  the  resid- 
uary estate  should  be  distributed  to  them 
equally,  the  surplus  income  and  earnings  of 
the  estate  belong  to  the  three  daughters  in 
equal  shares. — In  re  Perry  (Sur.)  879;  In  re 
Avery's  Instate,  Id. 

I  S.    Blclita  smd   UabUitles   of  deTiaeea 
and  lacstecs.^ 

Where  a  will  gave  the  interest  on  S6,000  to  a 
certain  person  for  life,  she,  until  such  sum  was 
set  apart  according  to  the  will,  was  entitled  to 
such  proportion  of  the  income  of  the  entire  es- 
tate as  s6,000  bore  to  the  entire  value  of  the 
estate. — -Bank  of  Niagara  v.  Talbot  (Sup.)  976. 

Where  the  income  of  an  estate  or  any  portion 
thereof  is  given  to  a  legatee  for  life,  the  legatee 
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is  entitled  to  the  income  accroing  thereon  aftw 
the  death  of  testator. — Bank  of  Niagara  v.  Tal- 
bot  (Sup.)   976. 

Provision  in  a  will  held  a  gift  of  interest  iui 
not  an  annuity. — Bank  of  Niagara  t.  Talbc: 
(Sup.)  976. 

•Legacies  held  not  to  have  borne  interest  un- 
til after  expiration  of  time  specified  by  the  will 
within  which  the  legacies  were  to  be  paid- 
Bank  of  Nia.?ara  v.  Talbot  (Sup.)  976. 

•Under  the  terms  of  a  will,  support  of  tes- 
tator's mother  held  a  charge  on  the  proceeds  of 
sale  of  his  realty  on  remarriage  of  his  widow.— 
Limy  V.  Whitney  (Sup.)  1075. 

•The  support  of  a  testator's  mother  held,  un- 
der the  terms  of  a  will,  a  charge  on  a  devise  <>f 
a  life  estate  to  testator's  wife. — Linxy  ▼.  Whit- 
ney (Sup.)  1075. 

•Under  will  making  provision  for  care  of  te<- 
tator'ii  mother,  a  brother  of  testator  held  enti- 
tled to  compensation  for  her  care  out  of  the  e^ 
tate,  and  a  portion  of  the  burden  held  propai.c 
imposed  on  testator's  widow. — Linzy  v.  Whitnej 
(Sup.)  1075. 

Where  a  will  gave  testator's  widow  tie 
income  of  certain  moneys  with  the  right  to  uh 
the  principal  "as  she  may  need  it,"  she  was  the 
sole  judge  of  such  necessity. — In  re  IVelease 
(Sur.)  31& 

Under  a  will,  a  legatee  held  entitled  to  tlie 
possession  of  certain  moneys. — In  i«  Treleaie 

(Sur.)  318. 

Under  a  will  directing  certain  mon^  to  be 
invested  on  bond  and  mortgage  or  "in  otlier 
property,"  the  purchase  of  real  estate  was  such 
other  investment — In  re  Treleaae  (Snr.)  31& 


WITHDRAWAL 

Of  pleadings,  see  "Pleading."  I  T. 

WITNESSES. 

See  "Depositions" ;  "Evidence." 

Absence    of    as    ground    for    ccntiniianee,   see 

"Continuance." 
Experts,  see  "Evidence,"  g  9. 
Opinions,  see  "Evidence,"  i  9. 
Perjury,  see  "Perjury."^ 

I  1.     Ooiapeteii«7. 

(Certain  testimony  htU  within  and  other  testi- 
mony Aeld  not  within  CJode  Civ.  Proc.  I  829. 
prohibiting  the  examination  of  a  party  as  a 
witness  in  his  own  behalf  to  transactions  with 
a  deceased  person. — In  re  Knibbs*  Estate  (Sup.  > 
40. 

•Testimony  of  a  physician  as  to  the  conditioD 
of  plaintiffs  mother  when  she  executed  a  bill 
of  sale  of  property,  for  which  notes  in  question 
were  given,  held  properly  admitted  on  the 
waiver  of  professional  secrecy  by  plaintiff  as 
executrix.— Twaddell  v.  Weldler  (Sup.)  90. 

Code  Cliv.  Proc  f  829  held  not  to  prohibit  in 
an  action  on  notes  indorsed  by  a  firm,  admissioo 
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:«rtatn  evidence  of  a  conversation  between  de- 
d&nt  and  a  deceased  member  of  the  firm. — 
mstein  v.  Caben  (Sup.)  209. 

Administratrix    suing    to   establish    a   trust 
certain    mortgages    by    defendant's   testator 
'■d   an    incompetent  witness,  under  Code  Civ. 
oc  i  820.— Harvey  v.  Cullings  (Sup.)  638. 

'Communications  of  attorney  in  presence  of 
ird  person  held  not  privileged,  under  Code 
v.  Proc.  §  835. — In  re  Simmons'  Estate 
ur.)  1103. 

S.     £xaiiiliiatloii. 

*After  notification  to  plaintiff  to  produce  a 
:ter  from  defendant,  the  tatter's  counsel  held 
titled  to  ask  him  leading  questions  as  to  the 
ntenta  of  tlie  letter. — De  Kremen  v.  Clothier 
Sup.)  52S. 

*In  an  action  for  injnries  received  by  plain- 
ff  through  being  struck  at  niglit  by  an  engine 
snder  in  defendant's  railroad  yard,  the  ez- 
usion  of  certain  explanatory  evidence  on 
laintilTs  redirect  examination  held  error. — 
affi  T.  New  York  Gent  &  H.  R.  R.  Co.  (Sup.) 
35. 

A  person  held  not  compelled  to  give  evidence 
'ithm  the  constitutional  provision  until  he  has 
een  summoned  and  sworn  as  a  witness. — Peo- 
le  V.  Hnmmel  (Sup.)  87& 

*On  cross-examination  of  a  witness,  questions 
elating  to  evidence  given  by  witness  in  former 
■roceedings.  hrld  proper. — Brown  v.  Brown 
Sup.)   1002. 

•Game    Laws,   Laws    1900,  p.    68,    c.    20, 
193,  held  not  to  include  a  defendant  put  npon 


the  witness  stand  by  the  people. — In  re  Birdsall 
(Co.  Ct.)  4C2. 

f   8.    Orodlblllty,   iatpeaehaieBt,   contr*- 
dletloB.  Uid  oorroboratiOB. 

*In  a  prosecution  for  arson,  certain  state- 
ments made  by  witness  held  not  to  contradict 
his  testimony  and  to  be  inadmissible  to  affect 
hia  credibili^. — People  v.  Brown  (Sup.)  957. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

Defendant  held  impliedly  liable  for  extra  work 
and  material  dona  and  furnished  by  plaintilf,  al- 
though he  did  not  specifically  order  the  same  to 
be  done  and  furnished. — New  York  Metal  Ceil- 
ing CJo.  r.  Leonard  (Sup.)  187. 

WRITS. 

See  "Process." 

Particular  tprttt. 

See  "Certiorari";  "Execution";  "Habeas  Cor- 
pus";  "Injunction";   "Mandamus";   "Replev- 

Search  warrant,  see  "Searches  and  Seisnres." 

WRONGFUL  ATTACHMENT. 

See  "Attachment."  |  B. 

YEAR. 

Estates  for  years,  see  "Landloid  and  Tenant." 
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